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NAGPUR J.C’s COURT 

SUBJECT INDEX 


Absence of Star denotes pases of Small or Provinc ial Importance 

^ Indicates Cases of Great Importance 
^ ^ Indicates Cases of Very Great Importance 


Adverse Possession 

“ Dismissed agent's possessiou is not 
permissive f284rf 

irarty who is out of possession for 12 
years oannot be remitted to his old title 
py en tering into possession 280 

—Mahometan Law-Property, owned 
y sons Father cannot obtain adverse 
possession of the son’s property because 
ot their joint living 275(2} b 

~ '^ r<3er in mutation proceedings per 

86 does not create title—But if accom¬ 
panied by acts of possession adverse in- 
erenco of hostile title may arise 252/» 

Anns Act (11 of 1878) y 2526 

Act . P ? nal onactm e n t like the Arms 
indiWdnll b ° construed * n favour of the 

individual person where any doubt exists 

not to carry aSs'in 1l0 r ° f lic0DS0 beins 
or nuhlio Y a rm ?, n reIl gious procession 

imblic . M0 „ b ,. so „ itbii 0 S“‘» 0( 


B 


219a 
Tenancy 


B t" ( m e iT ,ed • Vill *« 

- 1 ; t— 

~-S r . L 7R d R J V ,'' 1U ,% Cod ' C896) 5J 

tenant—Notice**P Landlonl and 

17JT, “5 vi i 6 

taS h " “ OtlC0 ,0r ««>*"«* 

78 t2)—Tenancy 48 yoars ola^t 

lby/; 


Berar Land Revenue Code 

- S. 78 (2)—Presumption under, ha9 

no referenoe to the individual—Tenancy 
of antiquity distinguished from annual 

tenancies 153/ 

- S. 78 (2)—Antiquity—Meaning ex¬ 
plained—It should not be taken in its 
commonly aocepted meaning of absolute 

antiquity 153c 

-S. 78 (4)- -Landlord has right to en¬ 
hance rent payable by the tenant of anti¬ 
quity 153e 

— S. 78, sub*S. (4)—Tenant of anti¬ 
quity Payment of enhanced rent by, 
does not take away the right to claim 
permanency of tenure 1534 

S. 205 Pre-emption in trees does 
not exist in Berar 3246 

c 

Central Provinces Land Revenue 
Act (2 of 1917) 

S. 151 Claim to pre-empt—A claim 
to pre-empt under 8. 151 is enforceable in 
execution proceedings and not by separate 

M ifc f : J*x 1926 Na S- 193 and 21 

IN. L. R. 157, Overruled (FB) 48 

S. 159 Seotion gives weapon to re¬ 
cover revenue subject to limitation 2276 
Ss, 187 and 188—Appointment of 
lambardar under S. 187—He must be pre¬ 
sumed to have all the powers of lambar¬ 
dar under S. 188 123 

-S. 188 (2} (a) Ex-proprietor be¬ 
coming an occupancy tenant of his sir , 
land hold in sevoralty is tenant of the 
purchaser of his villago share—The latter 
and not the lambardar oan claim rent 
from him 229 

* S \ 188 (2) (c)—Term “collect vil¬ 
lago profits” explained 176a 


8 


Subject Index, I92ftf agpur 


C. P. Land Revenue Act 

-S. 192—Lambardar’s remuneration 

unless fixed*by a revenue officer is not 
recoverable by suit—Similarly, if such a 
suit is not maintainble, on the same 
analogy a defence also may not be avail¬ 
able 68 c 

S. 203—Abadi land-Tenant in one 
patti of a Mahal cannot hold house site 
in the abadi land of another patti, when 
the abadi land is sub-divided into pattis 

86 a 

-S. 203 ( 1 ) and (2)—Abadi land— 

House site—Owner of house having no 
intention of constructing a house for resi¬ 
dence there—Lordlord is entitled to its 
possession 69a 

-S. 203 (1)—“Every person” includes 

females but excludes a married female 
living with her husband 696 

-S. 203 (2)—Meaning of S. 203 ( 2 ) 

explained 69c 

Central Provinces Municipalities 
Act (2 of 1922) 

S. 66 R. 5 (b)—Haisiyat tax—Pay¬ 
ment towards income-tax may be ex¬ 
cluded, but those towards insurance 

premia and house-rent may not be wholly 
excluded • yj 

S- 66 (n)—“According to their cir¬ 
cumstances and property within those 
limits”—Meaning explained 243(2) 

~S. 199 Lawful direction by a 
notice lawfully issued and disobedience 
to su ch a direction must be proved 337 

Central Provinces Tenancy Act (11 
of 1898) Y V 

-;S. 70 (5)—Mortgage property in¬ 
cluding trees and a well in an ordinary 
field—Registration of the mortgage is in¬ 
valid as a whole 248 

,-(1 of 1920), S. 2 (7) —Co'lambar- 

dars—One can sue to recover village-site 
when he is not acting in the interest of 
the other 275(1) 

“ S- 5—Son dying—Mother getting 
his property by .prescription—Even then 
the reversioners of the son succeed on her 


death 

-S. 

limited 

drawn 

—s. 


_ 329(2)c 

burrender and transfer by 
holder No distinction can bo 

32 

6 (2) Tenant a minor—His 
mother contracting to sell the field— 
Notice to landlord and he exercising his 
right of pre-emption ’Minor oannot sub¬ 
sequently recover possession on the ground 
of want of legal necessity 249 


* 


C. P tenancy Act \ 

' S.9—Collector to whom decree is 
transfeted for execution under S. 9 and 
Civil PC., S. 68 has powers of execution 
oily anl not of deciding other mattters 

297(2) 

Ss.12 and 13—Surrender of oc¬ 
cupancy field and creation of tenancy— 
Tr\n6fei is good until set aside under 

Ss.12 aid 13 338c 

S. E—Transfer from a tenant in an¬ 
other peson’s patti—Owner of the patti 
can prov) his claim in a civil Court 221a 

-S. 12 (4)—(1898), S. 46 (5)—The 

provifior does not prohibit registration 
of deed covering trees standing on the oc¬ 
cupancy land 41 

Si 13 and 89—Surrender to land¬ 
lord Landlord creating tenancy—Sur¬ 
render can be contested under S. 13 

3386 

—S.21 —Sub-tenant is not liable for 
arrears Under S. 21 211(1) 

-S. 49 —Sale of a village without 

reservation of occupancy right in the 

$tr land ^hich had not been sanctioned 
by revenue Court, constitutss a void 
agreement 2326 

S. 49-~E x -proprietor becoming an 
oocupanoy tenant of his sir land held in 
severalty is tenant of the purchaser of 
his village share—The latter and not the 
lambardar can claim rent from him 229 
S. 49 —' Ex-proprietary occupancy 
tenant is not a tenant of the proprietary 
body 39(1) 

S. 49 (2)—Mistake in following the 
procedure laid down in S. 49 ( 2 ) does not 

inval idate registration 283a 

. * Part of holding compulsorily 

acquired-Steps not taken by Govern¬ 
ment officials to have the ront reduced— 
Landlord can initiate proceedings to get 
the rent reduced 1^3 

S. 65 S. 65 does not apply to sub¬ 
tenants • 149(2] 

S. 89 (1)—Section is not applicable 
to a landlord willing to end the tenancy 

0 70(2)a 

-—S. 104(4) —Tenancy right is ex¬ 
tinguished with the loss of the remedial 
right to recover possession 281(1) 

Sch. 2,. Art. 1—Article is appli¬ 
cable to the lessee of an absolute oocu¬ 
panoy tenant Art. 1 applies to claims 
for joint possession 178 

™ 2, Art. 1—Possession is not 

joint possession 96 a 


Subject Index, 1928 Nagpur 


•Civil Procedure Code (5 of 1908) 

- S. 9 —Suit for appointment of guar¬ 
dian does not lie 297(1) 

- S. 9—Jurisdiction—The venue in a 

particular case is determined by the 
nature of the claim as brought 2216 
" — S. 9—Wat an—Office of hereditary 
jo6hipana exists in Central Provinces— 
Watandar joshi can sue for his dues 1506 
S. 10—Suit in respect of property 
out of British India pending in appeal— 
Defendant residing in British India— 
Suit fdr mesne profits lies in British India 
but should be stayed till the dispute is 
•subsisting out of British India 56 

11—Ees judicata—Deoi9ion-on a 
point not directly and substantially in 
issue cannot operate as res judicata in a 

subsequent suit 169a 

S. 11—Res judicata—Causes of 
action arising out of the same title—One 
cause of action deoided in an independent 
suit Second suit on the other cause of 
action is barred 112 

;S. 16 — Partition suit — British 
Indian Court cannot entertain suit with 
regard to immovable property outside 
British India 295a 

"7 "S. 20—Partition suit—Defendant 
living out of British India—No decree 
•can be passed with regard to moveables 
w ith him 2956 

-S. 20 Suit in respect of property 

out of British India, pending in appeal — 
Defendant residing in British India— 
Suit for mesne profits lies in British India 
but should be stayed till the dispute is 
. subsisting out of British India 56 

S. 20 (c) Suit on fire insurance— 
Part of cause of actioi^ arises where fire 

°—l /l\ _-r a 305(2)6 

04 (bj Judge should give rea¬ 
sons for disallowing future interest 115 
S. 35—Awarding greater or loss 
•costs than are normally applicable to a 
particular suit—Reasons should be stated 

__q . 171 

Once the decree had been 
executed and the purchaser takes posses¬ 
sion under decree, the Court has no power 
o entertain an application by person 
dispossessed by purchaser for restoring 
possession 100a 

* 60’(1) ( c )—House dilapidated 

Decree-holder oanoot ask for eale of 
site unless the owner is proved to have 
130 intention to rebuild' < 23a 

“***60 (1) (c) Whether agriculture 
•iuust be main means of subsistence 


Civil P c. 

(Quaere ).—One of the judgment-debtors 
wholly dependent on agriculture—House 
belonging to all is protected 236 

- S. 68—Collector to whom decree has 

been transferred for execution under S 68 
aud S. 9, C. P. Ten. Act, has powers 
of execution only and not of deciding 

other matters 297(2) 

-S. 73—Application with transfer 

certificate of the decree subsequently re¬ 
ceived complies with the requirements of 

law 332 

- S. 80—A Government school-coaster 

though his services are lent to the muni¬ 
cipality is a public officer and is entitled 
to the notice under the section 33 

-S. 91—Plea of want of sanction 

under S. 91 cannot be raised for the first 
time in appeal 39(2)6 

- S. 97 —Final decree passed after 

filing an appeal from a preliminary de¬ 
cree—Appeal does not become nugatory 

686 

- S. 99—Mortgage suit—Objection as 

to paramount title not raised and deci¬ 
sion reached—Judgment cannot be re¬ 
versed 306a 

S. 100—Erroneous finding of fact 
based on proper evidence cannot be a basis 
of second appeal 329(2)a 

- S. 100 —Construction of a document 

is a question of law 308a 

- S. 100—Construction of document 

Legal inference can be considered in 
second appeal 289a 

S. 100—Proper effect of a proved 
fact is a question of law 153a 

- S. 100 —Concurrent finding—Lower 

appellate Court forming its opinion on 
legal effect of some of the documents — 
Correctness of its opinion can be chal¬ 
lenged in second appeal 153e 

" S. 100—Whether a certain person 
is a hereditary joshi is a question of fact 

150a 

- S. 100—Acquiescence for long period 

giving rise to presumption of grant is 
question of law 87 c 

- S. 102—Suit for compensation in a 

Small Cause Court—Plaint returned on 
the ground that it involved a question of 
title—Claim decreed by ordinary Court 
to the extent of Rs. 10 —Second appeal 
does not lie 136(1) 

-S. 109, Cl. (c) —Community assessed 

for its incomo — Reference answered 
against the community—Leave to appeal 
to the Privy Council sought—Question 


10 


Subjbct Index, 1928 Nagpur 


Civil P C. 

whether constitution of the community 
amounts to a trust or wakf—Leave was 
granted 202 

- S. 110 —Exercise of reasonable dis¬ 
cretion under S. 21 (g), Specific Relief Act 
is a question of law 292(2) 

* -S. 110 —Appeal to Privy Counoil— 

Substantial question of law means sub¬ 
stantial question of law as between the 
parties 114 a 

* S. 110 —" Substantial ” question 

of law means question between the par¬ 
ties 76a 

S. 110 —Substantial question of law 
" Whenever the deoision of a certain fact 
is based to some extent on inferences from 
other facts it cannot be said that a sub¬ 
stantial question of law is involved 766 

-—S 115 Revision does not ordinarily 
lie from order refusing a temporary in¬ 
junction 222a 

“S. 115 High Court will interfere in 
revision against interlocutory order where 
principle or jurisdiction is involved 1316 

S. 115 Pauper application rejected 
and Court-fee demanded—Revision filed 
against this order—Subsequently suit dis¬ 
missed for not producing stay order— 

Revision from the original order is still 
maintainable 24 a 

" S. 145 Surety for successor-in*in- 
torest of party to suit who remained to 
be brought on record comes under S. 145 

_c 1£ -1 r 294 

4. ; 1 , Laches may disentitle a 

party to relief under S. 151 149(1) 

~ S 151 ~ Landlord and tenant — 
Minor occupancy tenant—Suits by J an d- 

lord for rent-Tenant not appearing in 

cett^L =r pa ? e deCre ° P as sed—Tenant 
getting tbe decree* deolared void on 

grounds of his minority and non-repre‘en- 
tation in the su.t-Landlord, on the ten¬ 
ant s attaining majority, applying to have 

his previous rent suits restored—Suits 
should be restored fnc 9 

**-S 1=11 r. • • 1Uba 

to injustice-s'l m OV 18 T 9 0f l aw leadiD 8 

nlinc ( • \ ^ applies It also an- 

certain 0 '' ■ T,ol * , '”« Pjovi.ioiu ollaw 
certain l06 " 

f * 04 Application under O. 9 R 9 

elS: " lhin , 30 ^eya Court cm. i 
extend the period 91(2) 

Dartvin 1 r . La0he9 may d 'sentitle a 

—0 ,0 l" R 6f l_c f , 149(1) 

;’ IV - 1 ^ u,t by unsuccessful ob- 
lector under O. 21, R. 63-Auotion-pur- 


Civil P. C. 

chaser in possession—Decree-holder is not; 
a necessary party 65(2)6 

- O 1, R 8 —Permission to sue may 

be granted even after suit is filed 39(2)a 

—o 1. R. 10, and O. 22, R. 10- 

Suit for foreclosure—Subsequent mort¬ 
gagee also made party—Preliminary de¬ 
cree obtained — Subsequent mortgagee 
making payment and applying to make 
the decree final by transposing him a9 a 
plaintiff—He can be so transposed 145- 

-O 2, R. 2—Previous suit does not 

bar a subsequent suit on a fresh cause of 

action 65(1)6 

^ O. 5, R. 17—Report of process- 
server not containing name of any wit¬ 
ness Service i9 not according to law 80 
** O. 6, R. 2 — Court must itself 
find and examine all pleas of law that 
apply to facts of tbe case 206* 

’ O* 6, R. 17—Amendment of plead¬ 
ings should be allowed in order to over¬ 
come tbe effects of bona fide mistake 
whether of law or fact 2036 

; O. 7, R 4 Plaintiff or defendant 
suing or sued in representative capacity 
~ Ik is n °t necessary that tbe character 
iu which they are sued must appear in 
the cause-title 319a 

-0. 7, R 10- -The venue of a suit; in 

a particular case is determined by the 
nature o^f the claim as brought 2216 

— O. 7, R. 11 — Pauper application 
rejected and Court - fee demanded—Revi¬ 
sion filed against this order—Subsequent¬ 
ly suit dismissed for not producing stay 
order—Revision from the original order 
is maintainable 24a 

?' O. 9, R. 4—Plaintiff dying pend' 
mg suit Suit dismissed as parties were 
absent Iresh suit by successor of plain¬ 
tiff on the same cause of action is barred 

220 

O. 9, R. 6 Ex-parto decree — 
Matters to be proved by evidence—Court 
mus k state them in form of issues 165a 
O. 9, R. 9—Appl ication under R 9 
not made within 30 day 9 —Court cannot 
extend the period 91(2) 

O. 9, R. 13 Report of process- 

server not containing name of any wit¬ 
ness Servico is not in accordance with 
law gQ. 

“ R 13—Default in appearance 

due to agent’s train missing — There is 
sufficient cause yej 

7®* R- I Evidence sought to be 
produced at an abnormally late stage 
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which could have been produced at the 
proper time should be excluded 2236 

O. 14, Rr. 6 and 7—Finding must 
be confined to matters raised in issue 

179a 

-O. 17, R. 1 — Adjournment — Refusal 

to postpone the hearing for an hour or 
two*to give time for a party to appear can 
be hardly called proper 1656 

*0. 17, R. 3 — Production of stay 
order is not an '‘act" within the rule 246 
" *0. 20, R. 16—Suit under S. 92 for 

accounts — Decree passed after framing 
issues and taking evidence — Fact that 
preliminary decree under 0. 20, R. 16 
was not passed does not make the decree 
illegal if nobody is prejudiced by the pro¬ 
cedure 299 

- O 21, R 6—Decree transferred to 

another Court — Transferring Court can 
again transfer it to third Court 29 

7 21, R. 46—Only the Court hav- 

jng jurisdiction to execute oan issue pro¬ 
hibitory order 210a 

~ 21, R. 48—Money due to rail¬ 

way contractor for work done canuot be 

attaohed under R. 48 2106 

A ~ 21, R. 55—Instalment decree— 

ttaobment for instalment due—Payment 
j) instalment Attachment ceases — 
Amount decreed" meaning explained 

__ 65(2)a 

Tpy- 21, R. 63—Suit by unsuccessful 
lector Auction-purchaser in posses- 
ot ? Decree-holder is not a necessary 

^ 65(2)6 

r\ . .* R* 66—Sale proclamation— 

a decree-holder to file a veri- 

Rnhof at ® menfc is only an irregularity— 

mno 9 . ? Dbl , a ^ in i Ur y to kh 0 judgment-debtor 
m nst be shown 14 

enf 66 (2) (e) — Failure to 

r ^ estimate of the value of the pro- 
irm^ !° . 0 Proclamation is not material 

‘rrogulamy 281(2 )a 

a8o . l- ^- 66(2) (e)—Court should 

^8 details necsssary to ba 
ad up m the proclamation and judg- 
ao^t^lehtor should state them 281(2)6 

Sale ia oompleto when 
th« V-L'i ‘ 3 .«-o«optad anrl 25 p0 r cent of 

no value 19 deposited 1116 

alter 30^ 89 Deposit made 

nlifVLfi ?° Urb muafc roiocfc tho a P* 

J lcation though tho decree is satisfied in 


the meanwhile 


136(2)a 


Civil P C. 

-O. 21, R. 89—Application presented 

in Court with necessary deposit i9 ac¬ 
ceptable though not containing express 
prayer for setting aside sale 111a 

-0.21, R. 92—Private satisfac¬ 
tion of decree after sale but before confir¬ 
mation—Court cannot confirm sale where 
purchaser is deoree-holder but it can con¬ 
firm where purchaser is a third party 

(FB)265 

-O. 21, R. 92—Execution sale—Par¬ 
ties to decree settling their claim before 
confirmation of the sale — Sale cannot 
thereafter be confirmed 43 

-O. 21, R. 103—Suit for redemption 

—Failure to file suit under R. 103 or 
within three years of criminal Court's 
order refusing right to present possession 
does not bar fcbe suit for redemption 976 

-O. 22, R 9—Plaintiff dying pend¬ 
ing suit — Suit dismissed as parties ab¬ 
sent—Fresh suit by successors of plaint¬ 
iff on the same cause of action is barred 

220 

-O. 22, R. 10 — Suit for foreclosure 

Subsequent mortgagee also made party 
Preliminary decree obtained—Subsequent 
mortgagee making payment and applying 
to make the decree final by transposing 
him as plaintiff—He can be so transposed 

145 

❖ -O. 23, R. 3—Award on reference 

without Court’s consent in pending suit 
—Award can be treated as adjustment by 
consent—Power under O. 23, R. 3 is not 
overridden by Civil P. C., Sob. 2, para 20 

173a 

# -O. 23, R. 3 — Declaratory suit 

Compromise containing direction to pay 
certain amount by one party to another 
can be incorporated in the decree 1736 

^-O. 23, R. 3—Terras of compromise 

need not be set out in the order 51 

-O. 30, R. 1 — Suit against firm 

Proper representative not made a party-- 
Name of proper representative oorreotod 
—No question of limitation arises 3196 

-O 32, R 7 — Award — Reference 

made by minor's next friend without the- 
leave of the Court has an important 
hearing on validity of tho award 166e 

* -O. 32, R. 9—Reference made to 

tho arbitrators by next friend of a minor 

Minor's desire to continue tho arbit¬ 
ration proceedings after attainment of f 
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majority not ascertained — Court must 
remove the next friend 166a 

- O. 32, R. 14—Application under— 

Court not acting upon it—Decree is in¬ 
validated 166c 

- O. 33, R. 1—Pauper application 

rejected and Court-fee demanded—Revi¬ 
sion filed against this order—Subsequent¬ 
ly suit dismissed for not producing stay 
order — Revision lies from the original 
order 24a 

O- 33, R 1—Interlocutory order— 
Revision is entertainable against an in¬ 
terlocutory decision rejecting an applica¬ 
tion for permission to sue in forma pau¬ 
peris 24c 

“7 33, R. 1—An applicant to be 

disqualified to sue as pauper must be 
possessed of means to pay Court-fees and 
not merely entitled to property 24 d 

7 0.33, Rr. 8, 9, and 11 —Applica¬ 

tion for leave to sue as a pauper—Court- 
fees subsequently paid — Period spent in 
prosecuting the application cannot be 
deducted if application was mala fide 

296 

O. 34, R. 1 —Objection as to par¬ 
amount title not raised and decision 
reached Judgment cannot be reversed 

306a 

“"O. 34, Rr. 2 and 3 — Mortgage 

suit Instalment decree by consent—De¬ 
cree-holder must obtain final decree 

n 333/. 

34, R. 3 Court may extend 
time for payment even after default for 

sufficient cause oven in a compromise in¬ 
stalment decree 333c 

O- 34, R. 3 Mortgagor can redeem 
by payment before day fixed in prelimi¬ 
nary decree, after that day he can 
only apply for extension and Court may 

upon good cause shown postpone day of 
payment 301a 

O- 34, R. 3 — Primary object of 
mortgage is to secure payment of debt 
and is not intended to work as forfeiture 
of estate 301 b 

O. 34, R. 3, proviso —Inability to 

pay booauso of failure of crop and in¬ 
ability to raise necessary amount accom¬ 
panied with an affidavit afford good 
• cause for a first enlargement 301c 

O. 34, R. 3—Final decree passed 
Appeal against a connected order—The 
same Court-fee as on any appeal from a 
final decree should be paid 146(2) 

- O. 39, R. 1 —Injunction cannot bo 


* 

II 


Civil p c. 

granted where object is to avoid suit for 
possession and consequent Court-fees 

222 b 

O* 41, R. 1 — Litigant has no 

option about filing a copy of judgment— 
Court has to decide 131 d 

" O- 41, R. 22—Appeal from dis¬ 
missal Defendant can support decree on 
any ground without filing cross-objection 

^ 18 lb 

41, R. .23— Remanding judg¬ 
ment adjudicating rights with regard to 
oertain matters It has the force of a 
decree and is appealable 68 a 

41, R. 33—Mortgage decree 

passei Mortgagors not appealing nor 
filing cross-objections — Appellate Court 
oannot substitute a money decree instead 

322a 

~ 47, R. 1 Apposite law not ap¬ 
plied—Review lies 305(2)a 

r - ®* 47, Rr. 1 and 4 —The word 
evidence includes oral evidence also— 
The Court should hold inquiry for decid¬ 
ing whether or not the applicant could 
not with due diligence have discovered 
the evidence at the stage of the original 
trial Failure to make such enquiry 
justifies revision 279 

47, R. 1 Mistake of law not 
apparent on face of record is no ground 
for review 277 

“ ® 47, R. 4 Review—Decision fix¬ 

ing the price of redemption of property— 
Review for asking the price of improve¬ 
ment made in that property by the ap¬ 
plicant is not the proper remedy but 
remedy is one under T. P. Act. S. 5 L 144 
-Sch. 2, Para. 10 Failure to give 
notice to the parties vitiates judgment 

. c , 166/; 

Sen. 2 , Para. 20 —Award on re¬ 
ference without Court’s consent in pend¬ 
ing suit 'Award can bo treated as adjust¬ 
ment by consent—Power under O. 23, 
li. 3 is not overridden by para. 20 173a 
Sch. 3, Para 11 —’Property under 
Collector’s management — Mortgage by 
the propriotjr of the property is not 

* alid . . , 128a 

Companies Act (7 of 1913) 

3. 247 (5) Company can bo wound 

up oven after it has boon dissolved — 
Person who was a shareholder of the com¬ 
pany can apply for dissolution 194 a 
S. 248 R. 15 made under S. 248 
does not bar a competent person from fil¬ 
ing a complaint 130 
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Contract Act (9 of 1872) 

- S. 16—Plaintiff, a malguzar money 

lender—Suit against tenants — Written 
statement pleading illiteracy and terro- 
rizing influence of plaintiff amounts to 
plea of undue influence though not raised 
in words Burden of proof is on plaintiff 

, 3226 

* S. 23—Part of transaction requir¬ 

ing sanction before registration—Part 
not requiring sanction can be validly re¬ 
gistered but transaction as a whole 
would be invalid 2836 

* S. 23—Rule3 against legal practi¬ 
tioner carrying on money-lending busi¬ 
ness—Mortgage in contravention of the 
rules is valid and enforceable 273 d 

23 Sale of a village without re¬ 
servation of occupancy right in the sir 
and which had not been sanctioned by a 
revenue Court constitutes a void agree- 
ment 2326 

~ o. 23 Contract to give son or 
daughter in marriage in consideration of 
nioney received is void and unenforceable 
y aw A suit for recovery of money 
already advanced can, however, lie 89(2)6 

S. 25 (3)—-Acknowledgment of 
previous debts implies promise to pay and 
an be a basis of a fresh contract though 
made after limitation 124 

S 55—Lessee not put into posses¬ 
ion on the date agreed by the lessor—If 

-me is the essence of the contract lessee 
^ay rescind the contnct 328 

sen„?nV 62 ~^° n0y due oa a bond—Sub- 
Isar? r,i r9em0nt f ° r 8ale ot P r °perty—■ 

i-JS 

tract and suit on bond is maintainable 
~---S 73 —Money advanced by 2 one 

8ome y m an0 6r ia connexion -with 
some marriage — Marriage falling 

rough Suit for reoovory is one for 
damages for broach of contract 89(2)a 

dpp,l_\T Vol " ntar y cancellation of a 
ce.d Measure of damages indicated 

287 

r~~ S , 7 4—Compound interest at en¬ 
hanced rate after default is penal 120/, 

i • ®. ate of interest ponal — 
Creditor claiming loss voluntarily — 
^ourt can give still lower rate of interest 

-S. 74—Compound interest—Reason¬ 
able compensation, not exceeding the 
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Contract Act 

penalty stipulated for, should be given 

~ S. 201 Dismissed agent’s posses¬ 
sion is not permissive 284^ 

Cosharer 

^ | Suit by a *co9harer for profits 

against lambardar Other cosharers need 
not be made parties even if he claims pro¬ 
fits from excess sir and khudkasht land in 
their possession 1766 

Lease of land owned by cosharers 
cannot be made by the lambardar alone 

0 16a 

Court-Fees Act, (7 of 1870) 

S. 7 (1), Sch. 1, Art. 1—Appeal— 
Property sought to be exonerated from 
liability of the mortgage-deoree — Ad 
valorem Court-fee9 is payable on value 
of the property or on decretal amount 
whichever is less 316a 

S. 7 (iv) (c)—Suit for declaration 
by a reversioner that a certain holder of 
property which was about to be sold for 
a certain sum should be prevented from 
being sold Court-fee payable on such a 
claim is the ad valorem fee on that sum 

243 (1) 

Sch. 2, Art. 11 — Pinal decree 
passed on appeal against a connected 
order—The same Court-fees as on any ap¬ 
peal from a final decree should be paid 

0 146 (2) 

; -Sch. 2, Art. 17, Cl. (6) —Defaults 

in payment of instalments of a mortgage 
decree Application for making decree- 
final Defendant’s application for ex¬ 
tension of time for payment of money 
under O. 34, R. 3—Application refused— 
Decree made final—Appeal against the- 
order of refusal — Ad valorem foes were 
not necessary 333a 

Criminal Procedure Code ( 5 of 
1898 ) 

^ S. 15 Cases involving intricate 
questions should be tried by stipendiary 
Magistrates 21a 

'S. 145 A failure to record an ex¬ 
press finding dopreoated 325a 

S. 145 Undefined character of 
land Indeoision of the Magistrate in 
regard to the possession is no good ground 
for interference by the High Court 3256 

~ S- 145 Magistrate unable to de¬ 
cide the fact of possession—Apprehen¬ 
sion of broach of peace—Attachment can 
bo continued till the deoision of a com¬ 
petent Court 325c • 
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- S. 145—Scope — Decision of a civil 

Court as to proprietorship does not bar 
Magistrate from deciding question of 
possession 2846 

- S. 145—Possession — Neither proof 

of title nor an adjudication on the ques¬ 
tion of the title constitutes proof of 
actual posse : sion 284c 

-S. 145 — Possession —Even a tres¬ 
passer is entitled to have his actual pos¬ 
session maintained if it is peaceful 284c 
-S. 145—Order under, not discus¬ 
sing evidenoe and not stating reasons, is 
not legal and should be set aside 255a 

- S. 145—Failure to tile a suit under 

R 103, O. 21, Civil P. C. or within three 
years of criminal Courts’s order refusing 
light to present possession doe3 not bar 
a suit for redemption 976 

- S. 145 —Order cannot bo passed in 

respect of larger area than that included 
in proceedings 81a 

-S. 145, Cl. (4)—Ma gistrate must 

confine himself to actual possession only 

284a 

- S. 145 (4)—Original application 

should not be sent to police—Magistrate 
must himself be satisfied as to likelihood 
of breach — Proceedings should not be 
dilatory 816 

- S 162 — Evidence Act S. 27 is not 

repealed by S. 162 108a 

-S. 162—S. 162 does not refer to a 

statement made by an accused after 
arrest 1086 

- S. 195—False charge made to police 

but no proceedings in Court—No com¬ 
plaint by Court is necessary to prosecute 
under 8. 2L1, Penal Code 17a 

*-S 198—Whether complainant is 

person “aggrieved” must he decided on 
facts of each case—Adopted son is a per¬ 
son aggrieved by the defamation of his 
adoptive mother 58a 

-S. 256—Failure to comply causing 

injustice—Retrial is necessary 135 (1) 

-S. 309—Distinct opinion on each 

charge must bo taken 257c 

-S. 342—Provisions are mandatory* 

— Breach of the same vitiates such por¬ 
tion of the trial as is subsequent to the 
stage where it occurred 162 

-S 439 —Revisional powers are for 

correction of injustice 172 

-S 439—Revision is not competent 

to correct mere illegality where there is 

no injustice 1136 

-S 439—Proposal for enhancement 


Criminal P. C. 

must be supported by Government 
Pleader — If prosecuting authorities 
think that sentence should be deterrent, 
matter should be submitted to trying 

Magistrate 586 

* -S. 526—Merely Magistrate expres¬ 

sing, in previous case, opinion adverse to 
accused does not justify transfer 217(1) 

-S. 526 (1) (a) and (e) —Test is that 

High Court must think that fair and im¬ 
partial trial shall not be obtained 216 

- Ss. 526 (1) (b) and (e) —-Intricate 

questions arising in a case—Case should 
be tried bv stipendiary Magistrates 21a 
S. 561-A — Objectional remarks in 
lower Court’s judgment may be deleted 
under inherent power without notice to 
the Court concerned 242 

* S. 562 ( 1*A)—High*Court would 

refuse to disturb illegal order unless it 
were unjust 343a 

* -S. 562 (1-A) — Sub-8. (I-A) is 

governed by proviso in Sub’S. 1 3436 

Criminal Trial 

Prosecution must affirmatively prove 
the case It cannot take advantage of 
the want of explanation by accused 

257a 

Circumstantial ovidenoo—To convict 
a person the inculpatory facts must he 
incompatible with innocence 257*7 

* Evidence — Roznaraoha report— 

Contents of, mu9t be proved like other 
facts 2556 

~ Penalty may not follow conviction 

188a 

D 

Disputes as to immovable property 

- See Criminal P. C., S. 145 

Divorce Act (4 of 1869) 

S. 11 Indian Courts have not the 
same discretion as tho English Courts 
under tho provisions of this section 117a 
“S. 11 Probability of petitioner’s 

finding name of adulteror by diligent 
enquiry S. II (2) does not apply 1176 

*’>. E 

Easements Act (5 of 1882) 

~S. 7, Ill (j) — Natural right of 
drainage—Scope indicated 184 

S. 15 — Customary right — Tank 
water used for buildings without objec¬ 
tion Open and free user proved—Legal 
inference of tho right for common bonofit 
arises from tho acquiescence 329 (1) 

-S. 15—Easement—Removal of sup¬ 
port of wall before accrual of right of 
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Easements Act 

easement; by prescription by neighbour 
is not actionable 91 (1) 

-S. 15—Customary right — Appro¬ 
priating and carrying earth for making 
pots for 20 years—Lawful inference is 
•that grant hag lawful origin 87 a 

-S. 18-Right by custom and right 

by prescription — Distinction between, 

pointed out 39(2)c 

--S. 52—Right to excavate the earth 

•and carry it away for the purpose of 
making pots is a license irrevocable at 
the option of the owner of the land 875 

Evidence 

-Admissibility—Evidence sought to 

be produced at an abnormally late stage 
which could have been produced at a 
proper time should be excluded 2235 
Evidence Act (1 of 1872) 

--S. 27—S. 27 is not repealed by 

8 . 162, Criminal P. C. 108a 

^ Ss. 30 and 133—Difference ex¬ 
plained— Accused cannot be convicted 
solely on a confession of a co-accused 

2136 

' S. 30—Expression “May take into 
•consideration” suggests necessity of exis¬ 
tence of other ovidence on record 213c 
S. 32 (6) and S. 90— Pedigree 
satisfying conditions of Ss. 32 ( 6 ) and 
90—Relationship as given corroborated 
‘Presumption as to its genuineness 
ought to be made 20 

“ S. 68 —Suit on mortgage—Execu¬ 
tion of mortgage admitted but attestation 
denied Plaintiff not examining any 
attesting witness (one being dead, the 
other’s whereabouts not known)—Mort¬ 
gage was held not proved : [cf. Act 31 of 
1926J 2445 

* S. 70—Admission must be in the 
proceedings—Admission of execution be¬ 
fore the registering officer is not suffici¬ 
ent [of. Act 31 of 1926] 244a 

74—Records of acts of public 

officers do not prove all facts stated 
therein 

~7 3 ^ 7 ^ e(3igreo defying condition 
of Ss. 32 (6) and 90 —Relationship as 
given corroborated—Presumption as to 

its g enuineness ought to be made 20 

92 Negotiations of contract can¬ 
not bo proved 182a 

~ 92 Intention—Oral evidence for 

,° P Ur Poso of ascertaining the intention 
of the parties is not admissible 182c 

S. 92 Will—Execution—Evidence 

-of statements made at the time of oxeou- 


Evidence Act 

tion of will cannot be admitted for the 
purpose of varying the terms of the will 

55c 

*-S. 92—Extrinsic evidence at the 

instance of a third party is admissible 
to show real nature of the transaction 

4a 

f-S. 92, Prov. ( 1 ), Cl. (a)— Mistake 

in written contract can be proved by 
either party—Suit for rectification of con¬ 
tract is not a necessary preliminary 4c 

— S. 92, Prov. 6 Evidence of circum¬ 

stances can be led only to throw light on 
the meaning and not to change the nature 
of the dooument 1825 

-S. 92, Prov. 6 —Sale-deed—Plot 

sold described by wrong number—Evi¬ 
dence is admissible to show what plot 
was intended to be sold 4 £ 

— S. 94—Misdescription—In cases of 

misdescription, S. 94, can have no ap¬ 
plication 4 f i 

S. 101 — Plaintiff a malguzar 
money lender—Suit against tenants— 
Written statements pleading illiteracy 
and terrorizing influence of plaintiff 
amounts to a plea of undue influence 
though not raised in words—Burden of 
proof is on plaintiff 3225 

--s. 101 —Party alleging must prove 

circumstances invalidating the contract 

c 273c 

- S. 105—Defamation— Prosecution 

must make out a case for conviction but 
accused must prove that his case comes 
within the exception 58^/ 

-S. 114—Possession not passing under 

sale— Presumption of sale-deed being 
sham may be raised 3065 

S. 114—Possession of stolen goods 
—What amounts to recent possession 
depends on facts of each case 213a 

- S. 114—Adverse inference—Suit on 

mortgage—Failure to produce account- 
books—No adverse inference is permissi¬ 
ble unless plaintiff has refused to pro- 
duoo 1195 

-S. 114—Hindu widow whose pre¬ 
vious mismanagement was provod must 
show that her subsequent management 
will bo in the interests of the reversioners 

935 

“ S. 114 Common ’ course, Mean¬ 
ing explained 52c 

"S. 115 Estoppel—Transfer which 
is void cannot bo validated by recourse 
to ordinary doctrine of estoppel 262c 
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-S. 132—Witness actuated by mali¬ 
cious motives making voluntary and 
irrelevant statement not elicited by 
questions put to him is guilty under 
Penal Code S. 500—He cannot claim 
privilege under S. 132 586 

- S. 132 — Motive of the witness 

claiming privilege under S. 132 should 
also be considered to determine the cri¬ 
minal responsibility of his statement 

58c 

- S. 132—Protection under, must be 

claimed at the time of making the state¬ 
ment and must be proved by the witness 
in prosecution under Penal Code S. 500 

58 d 

* -S. 132 — In C. P. mere record 

of deposition is not by itself sufficient 
to show compulsory or voluntary nature 
of a witness’ statement 58c 

* - S. 133—Difference between Ss. 30 

and 133 explained—Accused cannot be 
convicted solely on a confession of a 
GO*accused 2136 

* - S. 163—Party to a suit calling 

opposite party to produce account-books 
as evidence and inspecting them—The 
books should be allowed as evidence in 
toto without further proof 119a 

Execution sale 

-Private satisfaction of decree 

after sale but before confirmation— 
Court cannot confirm sale where pur¬ 
chaser is decree-holder, but it can con¬ 
firm where purchaser is a third party 

(FB)265 

---Parties to decree settling their claim 

before confirmation of sale—-Sale oannot 
thereafter be confirmed 43 

--Setting aside — The faot that one 

sale took place in execution of two 
decrees against the same person, is ob¬ 
viously no good reason for setting aside 

the sale . 34a 

F 

Family Arrangement 

-Compromise worked out by parties 

should not ordinarily be disturbed 2546 

-It is resorted to for protecting the 

family property or making suitable pro¬ 
vision for a female member 3086 

-Object of the transaction determines 

the character and not the consent of 
the members ,, 308c 

Fraud 

-Proof—Evidence is usually circum¬ 
stantial l c 


G 


Guardian and Ward 

Guardian borrowing money in his 
own name without reference to the 
minor but for minor’s benefit — Minor 

292(1) 

Guardians and Wards Act (8 of 

S. 7~Suit for appointment of guar¬ 
dian does not lie 297(1) 

S 17 Rival*^claimants for being 
appointed guardian of minor’s propertj 
Court should consider whether ap- 
pointment is neoessary and whether ap- 
p°intmeQt would be for minor’s welfare 
—Wishes of persons most near to the 
minor, are evidence of probability of 
minor s welfare 209' 

48 Court fixing marriage ex¬ 
penses ac a certain amount—No revision 
hes 291 

Hindu Law 

— Alienation of self-aoquisition — 
question of necessity does not arise 

*_ .... 273 b 

maation Legal necessity has to 

rnn P B rOV ??u for a fcran9fer and not for each 

rupe e of the consideration 232a 

in 9 tifioV J r afcl ? D by father “ Sum aofc 

fifth qal ^ . egal necessity being ono- 
mth, sale is invalid 37 a 

riphf- f° ^ arcenor9 A transferee ha9 no* 
chaso «°v 3 Tu at6 Possession of his pur- 
estato P V Partiti0Q of the whole 

sh^iMw 09 at wife ’ a request — She 
husbaod° Uln ° raamenfcs given by her 

n^s^f h ° r S / at0oodent debfc “ Legal 
necessity need not bo proved 151c 

used for * Money borrowed- 

is immateriaT y Exi3tonce of n6c ° 2 9 | i { y 
for the °*stru 01 iorP°' >y th ° mftnager 

old sifce iq Q 1 ? fclon °* nQ w house on 

'.OM.> i, ,no,X 0 ”“ ,si ‘' r tb »"Sb n.| 

husband—f}oo on ^? ln * n m n'’ryinR sooond 
costs of firs? 1 husl,and s hould refund 
-M tal v marn agQ ( Obiter) 196/> 

Beraf-Tbe^Mii'r, 19 Paramount in 

amount and the M^ukhl ^7 ' 9 
consideration in Barar ‘ 9 ° f s 0000 ^)' 

of to m anagar —Question 

^vhan no proof nf° neoe99 ' t y arises only 

iendar ia familiarwitTaU °? iat9_When 

Wltd all circumstances 



# 


Hindu Law 

of the family tbe liability arises only 
when necessity is proved 25la 

Partition—Suit filed—An unmarried 
member oannot olaim his marriage ex* 

penses 193a 

-Reversioner—Reversioner’s right is 

a mere spes suocessionis and cannot be 
bargained with 262a 

—Stridhan—Stridhan except Saudayik 
cannot be disposed of by woman with¬ 
out husband’s consent during coverture 

92 

• Stridhan—Berar—Father bequeath¬ 

ing estate to daughter—She is presumed 
to receive it as her stridhan 55 i 

Succession—Unmarried daughter is 
not entitled to share 1936 

~“-Widow—Certainty of future mis¬ 
management is aground to d prive a 
widow of management 93c 

j"-Widow—-A Hindu widow can waste 
neither moveable nor immovable pro¬ 
perty 93d 

* Will—Law applicable — Where a 

testator in Berar bequeaths his pro¬ 
perty in favour of his daughter, who is 
married in Central Provinces, the daugh¬ 
ter takes the property as stridhan i. e. 
according to Berar law 55? 

I 

Income tax Act (11 of 1922) 

7"^* 4 (3) (0 Fund alleged as for 
charitable purposes found completely 
within assossee s volition—No deduction 
oan be claimed 102rf 

4 (3) (i) - Wholly" ig closely 
akin to the word ' solely •• 10a 

^,7 4 (3) (i) Alleged trust-deed 

giving absolute power of disposal to the 

spiritual head Object to serve 9ome 

needs of a community—No ultimate and 

permanent dedication to religious object 
-Income of property ig not exempt 106 
. n ^ . Bents realized from tenants of 
viragos situate in Nizams Dominions 
aud brought into Berar are taxable 146(1) 

. ^Interest due to the a 88693 ee 

ut not paid to him Amount of such in¬ 
terest shown on the crodit side for him- 

e * It is not to bo treated as incomo or 

241 

3. Stock jobbing business 
carried on for several years—Accounts 
kept on the method of : (L) spreading 
losses and profits for whole torm of yoars 
or ( ) taking final account when transac¬ 
tion closed Method was approved 102a 

1928 Indexes (Nag.)—3 
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S. 13 Method of accounts ac¬ 
cepted by the Income-tax officer in one 
transaction—He cannot object to same 
method in similar other transactions 

. c 1026 

* -S. 13—Stock valued at cost price 

Market price less in one year of assess¬ 
ment—Assessae never claiming loss or 
profit on that head Cost piice should be 
accepted • 102c 

Interest 

“Interest on price of goods, is not ordi¬ 
narily claimable in absence of specific 
agreement or mercantile usage 3l9<r 

-Rule of damdupat explained 133 

-Buie of damdupat is applicable to 

all mortgageg whether the mortgagee is 
in possession or not 126* 

Interpretation of Statutes 

—Fiscal enactment must be strictly 

construed 3166 

A penal enactment like the Arms 
Act must bo construed in favour of tbe 
subject 2196 

Repealed enactment—It is hazardous- 
proceeding to refer to provisions which 1 
have been absolutely repealed, in order 
to ascertain what the legislature meant 
to enact in their stead 136(2)6* 

J 

Jurisdiction 

“—Question of jurisdiction must be 
prima faoie determined from the plaint 

288a 

-The venue in a particular case is de¬ 
termined by the nature of olaim as 
brought 2216 

* -Revenue Court — No relation of 

landlord and tenant—Revenue Court can 
neither decree payment of rent nor sale of 
holding for default 1476 

L 

Landlord and Tenant 

-Assessment of khudkasht field does 

not repregent profits 303a 

* Mortgagee from tenant is not liable 

for rent to landlord though mortgage 
provides for such payment and though 
mortgagee has paid rent voluntarily to 
the landlord 147a 

Abadi land Cessation of tenancy 
forfeits tenant's right for site in abadi 
land 866 

Co-landlords Notice for ejectment 
of annual tenants by one of the co-land¬ 
lords who is manager of the estate is valid 

84o^ 
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Landlord and Tenant 

-A tenant not claiming to be a tenant 

-can be ejected as a trespasser 70(2)6 
——Suit for rent can be changed into one 
for damages for use and occupation pro¬ 
vided plaint is amended and amendment 
should be granted in proper case 27c 
Lease 

-Kabuliyat by itself does not operate 

as a lease : of. Registration Act, S. 2 ( 7 ) 

f « • • 1536 

Legal Practitioners 

* Fees—The pleader’s fees to be al¬ 

lowed to a party is what is actually paid 
or what might reasonably have been paid, 
whichever is less 283c 

* -Rule 16 framed by Judicial Com¬ 

missioner, Nagpur, does not apply to 
pleader enrolled before the framing of the 
rule . 273c 

Legal Practitioners Act (18 of 1879) 81oa 

-S. 27—Pleader's fee—Matters to be 

considered explained 175 

Limitation Act (9 of 1908) 

- S. 1 —Remedy barred—Defence of 


• - ^ V* VUW \J l 

invalidity of transfer is not neoessarily 
barred 262 d 

-~S. 3—Plea of prescriptive right, i.e , 

positive limitation, cannot bo taken at 
any stage—Plea of prescription belongs 
to the branoh of substantive law of limi¬ 
tation which primarily strengthens the 
title of a party and, therefore, cannot be 
taken at any stage 203a 

- S. 5—Appeal to the District Judgo 

—Presiding officer returning the memo- 
random for presentation to the Addi¬ 
tional Distriot Judge—Question of limi¬ 
tation does not arise as both Courts are 

part and parcel of the same Court 199 
^ ”5. Application for copies of 

judgment and decree need not bo made at 
the same time provided they are made 

before the period of limitation 1 

* ] S - 12 (^-Application for leave to 

appeal to Privy Council—Time for ob¬ 
taining copies of dooreo should bo exclu¬ 
ded co 

* S. 12 (3) Period required for ob¬ 
taining copy of deoroo may be exoludod if 
the application for it is made before Hmo 
prescribed in S. 12 (3) (ohi tPr ) iV ? 0 

— S 14-PUi.OT’, „i, , ot ,J 3 >‘ 

venue for 6 vo years—Plea of limiting 
raised in respeot of claim for tho ‘ f 1 P J! 
throe years—Plaintiff losing time in 

seeking apportionment of land rev«n 

in a civil Court—Plaintiff was hold to h° 
entitled to tho benefit of S. 14 227 a 


Limitation Act 

^ 19—Period expiring in Court 

vacation Acknowledgment made after 
expiry of actual period, but before expiry 
of vacation saves limitation 192 

^ S. 19 Acknowledgment of previ¬ 
ous debts implies promise to pay and can 
be a basis of fresh contract though made 
after limitation 124 

S. 22—Suit against a firm—Proper 
representative not made a party—Name 
of the proper representative corrected— 
No question of limitation arises 3196 

5- 28 Tenancy right is extin- 

1 I . 1 A . 1 1 • 1 


% — J 1 1 ^ II U AO VA VI « 

guished with the loss of the remedial 
right to recover possession 281(1) 

“Art. 10 Pre emptfon — Land in 
possession of tresspasser at the time of 
sale Land admitting of physical posses¬ 
sion Limitation begins from the time 
purchaser takes possession 89(1) 

Art. 44 Sale void—’Art. 44 is in¬ 
applicable—Suit oan be brought within 
la years 262^ 

Art. 47—Failure to file a suit under 

I 1 A c\ . _ 


rv - w W LA I 1% O U 1 U » A UUUL 

0 . 21, R 103, Civil P. C. or within three 
years of oriminal Court’s order refusing 
right to present possession does not bar 
a suit for redemption 97 /, 

Art. 52 Date of delivery of a rail- 
way reoeipt is the date of delivery of 
goods for the purpose of Art. 52 181a 

77"^ r u 8 ,? 2 and 89 ~Suit for profits 

of holdg held by defendant on plaintiff’s 

behalf Art. 62 or Art 89 applies 256 
Arts. 64 and 85 — Adjustment of 

account between parties by debit and 

re 1 0 balance being only in favour of 

one par y and not shifting on one side or 

KiHf 0 % ,^ a ^ ano ° represents future 1 ia* 

19 recoverable in three years 

90 ™ e sterns of it may be alroady 

time barred 107 

^-Art QC . L&l 

hv Adjustment 3 of account 

by debit and credit the balance being 

°n ‘ a | a f r r0 ! 0no .P-ty-l3a.anco re- 

able wifk- Ur fJ^ a ^* fc y and is rocover- 
ifcemn ln three yoars though some 

barred aV ° a * road y become time 

held * 0r Profits of fields 

Art 62 or A n ?^o ° D P ,aiQ ti^ behalf- 

or Art 89 applies 256 

pended^v^fk ^ r ' 8 * Da l decree is not sus- 
Limifcaf;^ ° preS0Q ta^ion of appeal— 

Pa “\na **** ^ fcho of the 

motion based on that decree 134 
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Limitation Act 

-Art. 120 —Suit for joiut possession 

for common enjoyment is governed by 


Art. 120 


966 


* -Art. 120— One oo-tenant ousting 

others—Suit for mesne profits—Art. 120 
is applicable 65(l)a 

—♦Art. 144 —Alienation by the eldest 
managing member—Art. 144 applies. 

151a 

. _ Application for leave 

to appeal to Privy Council—Time for 

• • A. _ _ . 


Art. 179 


obtaining copy of decree should be 
eluded 

* "Art. 181 —Art. 181 applies to 
applications to Court unless they 

W ___ ^ ft . a . « 


ex- 

63 

all 
are 

1946 




governed by some other provision 

M 

Mahomedan Law 

"Adverse possession—Property owned 
by sons Father cannot obtain adverse 
possession of sons property of their joint 

Kving 275 (2)6 

Gift Oral gift by a Mahomedan is 
valid Wife’s desiring mutation of her 
property in her husband s name is not 
sufficient proof of deliberate transfer by 
the wife in her husband’s favour 

275 (2)a 

Gift Conditions derogating from 
gift are void 44 a 

Minor—Father entering into a valid 
oontraot with A for sale of a certain 
property Widow completing the sale 
after his death Sons are bound by fhe 

oontraot 

“Wakf A Sunni can 

will 

Maxims 

--Ignoranoe of law is 

plained 

Minor 

See also Guardian and Ward 
Dooroo against Carelessness of 
guardian ad litem is not sufficient to set 
aside dooroo—Gross negligence on his 
part must be proved 207 

Mortgage 

~ Transfer of mortgage carries with it 
all the rights and obligations attached 

V° lt T 223a 

Interest Loan on a mortgage pay* 
ablo by yearly instalment with interest— 
ofaulted instalment to heir compound 
interest at higher rate—On default of 

throe instalments whole s un to become 
exigible—Default made—Interest on the 
exigible sum is sirnplo an 1 not compound 

67 


211 ( 2 ) 

create wakf by 

446 

no excuse, ex- 

1886 


N 

Negotiable Instruments Act (26 of 
1881) 

-Ss. 8, 78, 82 (c)- 


Promis8ory note 
“ Holder,” mean- 
not an endorsee 

it 54 


not payable to bearer— 
ing of—Person who is 
cannot claim payment under 

P 

Penal Code (45 of 1860) 

- S. 107—Person aiding must know 

that he is aiding a criminal aot—In abet¬ 
ment by omission, omission must he 
illegal—The abettor must be connected 
with also the criminal part of the tran¬ 
saction 2576 

- Ss. 182 and 211—Difference shown 

—Sections 182 aud 211, Penal Code, in 
reality differ fundamentally as regards 
the ingredients of the offence concerned 

176 

- S. 211—False charge made to police 

hut no proceedings in Court—No com¬ 
plaint by Court is necessary to prose¬ 
cute under S 21L, I. P. C. 17a 

- Ss. 211 and 182 — The sections 

differ fundamentally as regards the ingre¬ 
dients of the offence concerned 176 

- S. 353 — Resistance to the pro¬ 
cess-server in the most open way by 
endorsement — Deterrent punishment 
should not be given 135(2) 

-Ss. 378, 420, 403 and 409 — 

Difference between offence of theft, 
cheating, criminal misappropriation and 
oriminal breach of trust explained 113a 
- S. 403 — Difference between theft, 

cheating, criminal misappropriation and 
criminal breaoh of trust explained 113a 
- S. 409—Difference between theft, 

oheating, oriminal misappropriation aud 
criminal breach of trust explained 113a 
- S. 420—Differonoe between theft, 

cheating, criminal misappropriation and 
criminal breaoh of trust, explained 113a 

- S. 447 — Decree-holder trying to 

get possession of lind by arbitrary means 
commits oriminal trespass 79 

* -S. 499—English law—Doctrine of 

absolute privilege does not apply to 
mofussil • in India — Defamatory state¬ 
ment not falling within execeptions is 
not privileged 58/ 

-S. 499 — Dofamtion—Prosecution 

must make out a case for conviction but 
the accused must prove that his case 
oomos within exceptions under evidence 

Act, S. 105 58 g 

-S. 500—Witness actuated by mali¬ 
cious motives making voluntary and. 
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Penal Code 

irrelevant statement not elicited by ques¬ 
tions put to him, is guilty under »S. 500 
—He cannot claim privilege under Evi¬ 
dence Act, S. 132 586 

- S. 500 —Protection under Evidence 

Act, S. 132 mu9t be claimed at the time 
of making the statement and must be 
proved by the witness in prosecution 
under Penal Code S. 500 58 d 

Pensions Act (23 of 1871) 

--Act is to be strictly construed 1896 

-S. 4—Scope—A suit relating to an 

endowment for religious or pious pur¬ 
poses does not fall within the purview 

of S. 4 S. 189c 

- S. 6 — Suit by wahiwatdar of a 

temple receiving a grant from the trust 
fund set apart by the British Govern¬ 
ment—Certificate from the Collector is 
necessary 189a 

Possession 

-Vacant site—When plaintiff’s title 

to a vacant plot was not only disputed 
by Government but was actually taken 
over formally as nazul to the plaintiff’s 
knowledge— Held : that the principle 
that where a certain land is vacant legal 
possession is deemed to be with the 
owner, would not apply 238 

Practice 

-Plea-Mortgage suit—Objection as 

to paramount title not raised and deci¬ 
sion reached—Judgment cannot he re¬ 
versed 306a 

-New plea—A new plea of a question 

of fact cannot be raised for the first time 
in appeal 273a 

-It is not the duty of a civil Court 

to punish offences 232c 

**-Court—Court must itself find and 

examine all pleas of law that apply to 
faots of the case 206 

-Adjournment Refusal to postpone 

tho hearing for an hour or two to give 
time for a party to appear can bo hardly 
called proper 1656 

-Precedents — Conclusions in any 

judgment^ of Privy Council 0 . a jud 


meat of High Court ollicially published 
must be taken as correct—Other judg¬ 
ments are relevant only f or reasoning 

contained therein 52/ 

-Now plea—Appeal—Ploa of want of 

sanction under Civil P O ^ Qi 
i • ■*. ., ^ i o. ciuinot 

be raised in tho appellate Court for the 

Pre-emption 

o-oooupant—A sharer of trees in a 


Pre-emption 

survey number is nob a co-occupant in 
that survey number 324a 

Pre-emptor of joint famiiy property 
Sale is liable to lose as sale of joint 
family property can be avoided for want; 
of legal necessity 1516 

Provincial Insolvency Act (5* of 

1920) 

* S. 24 (l) -(a) — Only prima facie 
proof of inability is sufficient — Present 
value of debtor’s property is to be con¬ 
sidered 226 

S. 44 (2)—Attaching creditor not 
proving debt — Discharged insolvent is 
released from the debt 336a 

S. 51 (2) —An attaching creditor is 
not a secured creditor 3366 

Provincial Small Cause Courts Act 

(9 of 1887) 

Sch. 2, Art 1 —Suit by Munici¬ 
pality for damages for use and oooupaticn 
of certain land can be tried by Small 

Cause Court H8 

-—Sch 2, Arts 43-A and 35 ( 21 - 

Suit to lecover properties or their val e 
forcibly removed —Small Cause Court 

cannot outertain 2886 

Art. 35( g) Money advanoed by 
one paity to another in connexion with 
marriago which subsequently fell through 
■ uit for recovery is for damage of 
’reach of contraot of marriage and i 9 not 
cognizable by a Court of Small Causes 

89 (2 )a 

_ Q 

Question of Law 

- See Civil P. c. S. too 

D 

Railways Act (9 of 1890) 

r , 4 S 72 ~Ri9k-noto B (New Form) — 
Legitimate inference of misconduct on 
part of railway servants drawn—Con¬ 
signor need not he called upon to ad¬ 
duce evidonoo of misconduot 3 40 

b.72— Risk-note B (Now Form) — 
Loss of part of packago is covered 340 / 

•i, . * ^ Plaintiff suing for damages 

*ue to.non-delivery „f g0 ods and not 
admitting loss of goods—Initial burden 
hes on Rai way Company to prove loss 

On proof of loss burden shifts to ,-liin- 

:_°4 P 7 T n s . wiIful nogloet 305 fl) 

, , 18 ^ n oto Form B —Sending 

wilfn, 10 I 10 oc k°'l waggons amount^ to 

Wilful neglect when thofts were known 
go ooour -jo 

c / J(l 

noto Form B—Claim 
liabilit y allowed in 

Acc<*Mlon No_ J 
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Railway Act 

the oases of theft9 on running trains can¬ 
not be allowed merely on proving that 
at a certain station the goods were in 
the train in a sealed van and at a later 
station were missing from the van 736 

*S. 72—Risk-note Form B—Wilful 
neglect—The burden of proof is on the 
Railway Company to prove that they 
took sufficient precautions 73 c 

* -S. 72 —Goods booked at owner's 

risk rate at station of dispatch—Freight 
recalculated at first class rate at station 
destination — Excess charged by the 
company is liable to be refunded 52a 

- S. 72 (2) — Governor-General can 

prescribe form of risk-note only within 
limits of Cl. (a) — Provision for the 
signature of sender only is not valid 264 
"S. 72 (2) (b) —Risk-note B (New 

rorm) Company is bound to disclose to 
consignor manner in which consignment 
was dealt with Disclosure shifts burden 
on consignor to prove misconduct—Non¬ 
disclosure necessitates evidence to be 
given by company of its deiling with 
consignment 340a 

I, 72 (2) (b) Risk-note B (New 
orm) Failure to disclose or to give 
satisfactory evidence with respect to 
manner in which consignment was dealt 
with, raises presumption of misconduct 
on part of railway and it should be held 
juble for loss suffered by consignor 3406 
' S. 113—Passenger unable to pro¬ 
duce ticket at the gate and henoe charged 
excess and penalty—Ho is not entitled to 
•etund though tiokots are found immedi¬ 
ately after and presented to ticket col- 
lector 

Record-of-Rights 

; u En ‘ r ?. ^ >r09Um Ption of correotnoss 
is rebuttable 329 ( 2 ) 6 

Urder in mutation proceedings per 
so does not create title—But if accom¬ 
panied by acts of possession, adverse in- 
mronoo of hostile title may arise 2526 

K ** , ® trat I° n Act (16 of 1908 ) 

lease** 2 7 A8roomont Pay rent is a 

17—Lease not registered though re- 
pairing registration Other evidence can 

h^cons.dored to establish tenancy 338 a 

8 l 7 m r y° ar ''r Th0 word “year” in 
tior* ’ ^°^| s ^ ra ^i° a Act, moans a year 

^cording to the Gregorian calendar 27 

17 (1) (bj Compromise 


a 


in 


> 


prooootlin S - Arrangement 

ual and for family onjoymont not 


Registration Act 

limiting anybody’s right need not be re¬ 
gistered 254a 

-S. 17 (2), Expl. (as amended by 

Act 2 of 1927) 

-The Amending Act has retrospective 

effect 216 

* -Ss. 23 and 24 —Several execu¬ 

tants signing a document at intervals — 
Document must be registered within four 
months of the last execution in respect 
of all previous executions whether they 
ure within the four months or not 239 

** -S. 28—Property not intended to 

be mortgaged included for jurisdiction pur¬ 
poses—Registration is wholly invalid la 

S. 28—Registrar having jurisdiction 
—Property existing — Registration is 
valid unless fraud or collusion exists 16 
S. 60 —Registrar having jurisdiction 
Property existing — Registration is 
valid unless fraud or collusion exists 16 

* -S. 87—Mistake in following the 

procedure laid down in C P Tenancy 
Act, S. 49 (2), does not invalidate regis¬ 
tration 283a 

Religious Endowment 

Idol created owner—It can be re¬ 
presented in litigation by de facto 
manager 217 (2) 

Risk-note— See Railways Act, S 72 

S 

Specific Relief Act (1 of 1877) 

S. 9—Tenant dispossessed by third 
person—Landlord cannot sue for actual 
possession: 22 N. L. R. 30=A. I. R. 

1926 Nag. 290=94 1. C. 70, Over¬ 
ruled 313a 

— -S. 9 — M eaning of “any person 
claiming through him”, illustrated 3136 

: -S 27 —Mahomedan father entering 

into a valid contract for sale of certain 
property—His widow completing the 
sale after his death — Sons are tfcu nd by 
the contract 211 (2) 

-S 27 (b) — Subsequent transferee 

shall he presumed to have notice of the 
prior contract of sale 246a 

* S. 31 — Mistake in written con¬ 

tract can bo proved by either party — 
Suit for rectification of contract is not a 
necessary preliminary 4c 

S. 42 — Plaintiff’s title admitted 
after the arising of cause of action—Such 
admission does not dostroy the oauso of 
action hut keeps the right of suit alive 

252a 

S. 42—S. 42 does not exclude verbal 
denials of a title 166 


must be on a 
is responsible 
engrossed on a 

166rf 


( 4 of 

223c 
27 of 

admis- 


22 

Stamp Act (2 of 1899) 

-S. 29 (g) —Award 

stamp paper—Arbitrator 
to see that the award is 
stamp paper 

Surety—See Civil P. C., S. 145 

T 

Transfer of Property Act 

1882) 

-Act is not exhaustive 

-S.3 — (Amendment Act) 

1926 Mortgage — Executant’s 
sion of execution — Subsequent attesta¬ 
tion is sufficient 70 (1) 

--S 6—Hindu reversioner’s right is a 

mere spes successsionis and cannot be 
bargained with 262 a 

S. 41 No proof of enquiry as to 
vendor’s power to transfer—Aid of S 41 
cannot be invoked • 308i 

S. 43 S. 43 is inapplicable in case 
of sale of reversioner’s right 2625 

S. 51 Decision fixing the price of 
redemption Review for asking the prico 
of improvements is not permissible but 
remedy is one under S. 51 144 

^ $ contracting to purchase 

and obtaining decree for specific perfor* 
mauco again3b C—Mortgage by C to A in 
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Findlay, J. C., and Macnair, A. J. C. 

Afterwards 

Prideaux, A. J. C. 

Vyankatesh —Defendant—Appellant. 

v. 

Annasa Lad —Plaintiff—Respondent. 

F. A. No. 45-B of 1925, Decided on 
21st October 1927, against the decree of 
the Sub-Judge, First Class, Buldana, in 
Civil Suit No. 50 of 1924. 

# # (a) Registration Act, S, 28 — Property 
not intended to be mortgaged included Jor 
jurisdiction purposes—Registration is wholly 
invalxd. 

Where a mortgage-deed has been fraudulently 
registered in a wrong district by including land 
not intended to be mortgaged, no contract con¬ 
tained in the deed can be considered to be 
▼alidly registered: A. I. R. 1023 Mad. 447, 
Biss.: A. 1. R. 1811 P. C. 07, Foil.; A. I. R. 1921 
P. C. 8, Kj.pl, [P 1 C 2, P 2 0 2] 

(6) Registration Act, S. 00— Registrar having 
jurisdiction—Property existing —Registration 
ts valid unlcsi fraud or collusion exists. 

The registration of a doeument by tho regis¬ 
trar having jurisdiction over tho property 
covered by it is not invalid unless fraud or col¬ 
lusion on tho part of or between the pirties is 
proved, if, in fact, the property in question does 
oxWt: A /. R. 1925 Pat. 78 1 and A. I R. 1920 
Pat. 582, Rel.on • [p 4 C 1] 

(c) Fraud Proof — Kvidcncc is usually cir- 

' eumstantial. 

1* raud is difficult to prove by mjans of direct 
evidence It can usually only be established 
by the circutnitanoas surrounding tho case. 

[P 4 Cl] 

Y. G. Deshpande — for Appellant. 

B. K. Rose—fur Resp indent. 

Order of Reference 

Prideaux, A J. C. —It booths to me 
that this case should bo hoard by a Bench 
as a dillicult question of law is involved 

1928 N/L A 2 


and I am not quite in agreement with 
the decision in Ram Rao v. Vedayya (1). 
The question is whether a mortgage-deed, 
invalid because registration was procured 
by fraud, is not also invalid for all pur¬ 
poses as far as registration is concerned 
i. e., would the registration extend limi¬ 
tation from three to six years. For¬ 
warded to the Judicial Commissioner. 

Opinion 

The question which lias been referred 
for the decision of this Bench is this: 

Where a mortgage deed has been fraudulently 
registered in .i wrong district by including land 
not intended to be mortgaged, is the registra¬ 
tion good so far as a personal covenant con¬ 
tained in the deed is concerned? 

Tho decision of this question affects 
the period of limitation for a suit for 
compensation for the breach of the per¬ 
sonal covenant. 

The question has been considered at 
length in Ram Rao v. Vedayya (1). Tho 
learned Judges who decided that case 
have answered it in the affirmative. The 
respondent’s c mnsel adopts the arguments 
on which they relied, and wo have, there¬ 
fore, to consider whether, in our opinion, 
those arguments are convincing. 

In Ilarendra Lai Roy v. Ilartdasi 
Debi (2), their Lordships of the Privy 
Council state: 

An ontrv intentional!V made uso of by tho 
parties for the purpose of obtaining registration, 
in a district whore no part <>f the property nc* 
tu illy charged and intended to bo charged iit 
fact existed, w is a fraud on the registration 
law, and no registration obtained by moults 
thereof was valid. 

(1) A. 1. It. 1923 Mad. 4l7=4(> Mad. 435. 

(2) A. 1. R. mi l P. C. 07-11 Cal. 972=41 
I A. 110 (P. C J. 
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In Bisivanath Prasad v. Chandra 
Narayan Chotvdhury (3) this opinion 
was quoted with approval. Phillips, J., 
in Rama Itao v. Vedayya (I), cites and 
remarks: 

The principle which I take to underlie this 
decision is that no person shall be allowed to 
take advantage of his own fraud. If that prin¬ 
ciple be applied to the present case, the object 
attained by the fraud was the registration of 
the mortgage-deed as such, for had the docu¬ 
ment bejn merely a covenant to repay, the 
Peddalpur Sub-Registrar would have ’ had 
jurisdiction under S. Registration Act (Act 
10 of 1908); for under that section parties are 
at liberty to choose their own place of registra¬ 
tion. In so far as the document evidenced a 
mere covenant to repay there was no fraud 
upon the registration law, and to hold that 
such legislation was invalid would be to extend 
the principle above mentioned so as to deprive a 
party of a right which he had not obtained bv 

fraud as well as of the advantage gained bv his 
fraud 

Devadoss, J., states: 

The Registration Act docs not prohibit the 
u«e of a document as a registered one if the 
provisions of S. ‘28 of the Act are contravened. 
If a document is otherwise properly registered 
there can be no objection to the use of it as a 
registered ono. 

We respectfully state our opinion that 
the learned Judges of the Madras High 
Court have not kept in mind the fact that 
a document can only he registered as a 
whole. The document presented for re¬ 
gistration was of the nature described in 
S. 17 (L) (h), Indian Registration Act. 
The inclusion of a covenant to repay does 
not alter this fact. Even if the document 
recorded two entirely distinct contracts, 
only ono of which created a title of the 
value of Rs. 100 or upwards in immov¬ 
able property, the document as a 
whole would still he one of those men¬ 
tioned in S. 17 (1) (h). S. 28, Registra¬ 
tion Act, therefore, refers to such a docu¬ 
ment. S. 29 of that Act begins: 

Every document other than u document re- 
ferred to in S. 28 . . , 

and has no application to documents t„ 
which S. 28 refers. 

It follows that the sub-registrar to 
whom the document was presented,’had 
no power to register the document It 
must he presumed that, hut for the false 
representation that the document related 
to some property within his jurisdiction 
he would have refused to register it If 
the pu-ties had been able and willing to 
cancel the part of the document which 
affected _immovable property the 

(3) A. I. R. 1921 P, 0. 8=18 Cal 50'J_ 4 s 

I. A. 127 (P.C.). ‘ 
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amended document might then have been 
legisteied, but this would not have been 
registration of the document which was 
before the learned Judges. Registration 
was then obtained by means of fraud 
and is invalid. 

The learned Judges of the Madras 
High Court draw an inference in 
favour of their view from the action 
of the Privy Council in tlie case re¬ 
ported in liiswanath Prasad v. Chandra 
Narayan Chotvdhury (3). Their Lord- 
ships in that case remitted the case to the 
Calcutta High Court for a decision whe- 
thei the plaintiff had a valid alternative 
claim for a personal judgment for the 
mortgage debt. It is inferred that in their 
opinion the personal debt was secured by 
a legistered instrument : for the argu¬ 
ment before their Lordships was that the 
payment of interest in 1903 would save 
limitation for the suit brought in 1908. 

n oui opinion, if any inference can he 
dr.»wn from their Lordships' action, it can 
at most he that their Lordships did not 
think fit at that stage of the case to decide 
the question we are now considering. 

We are then of opinion that no regis¬ 
tration of the deed including a personal 

covenant could have been effected hut for 
the fraud of tho parties, and that no con¬ 
tract contained in the deed can he 1 
considered to he validly registered 

(On receipt of the above opinion, the 
following judgment was delivered ) 

VvW A J C - One Madlio 

dat«l 88Mi 8 e 'T CU L C<1 a mm ' 1 ^ deed 
dated -8th September 1873 for Rs. 1,200 

b.' v an< S r mol 'tgage-deed dated 16th 
J 188 r l for }400 in favour 

the ,1 ’ I'm. ° f G °l> als * Krishnasa 

On this i S I ,ie( lecessors-in-interesf 
hi,. iT C V mCntS,ho I'"**"* plaintiff 

'nought civil suit No. 293 of 1910 ami 

fni T lN V C6 " [ T.Z- 

ha , the widow of the deceased Madlio. 

H • obtained two decrees which were 

a ter wards made absolute. It is contended 

di™ T " Sa ,iU COul<1 not discharge the 

1 lihm an< \ was noe ‘ 1 «f money for 

iated fith° n° t T CUt io 1 11,0 ,n °rt gage-deed 

Shorn 8 , I 0 '' 19 ° 7 ' sued on 

SI e re-mmtgaged the property covered by 

,1 n , s deeds and mortgaged 

'ho iest of her husband's immovable 
property. She has failed to .li ch ee 
jor last debt. She has adopted defen 

I t 18 80n ; !ll, d " is contended 

as the mortgage was on account 
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of the father’s debts and for legal 
necessity, it is binding on tho minor de¬ 
fendant L, who at the time of the 
adoption was made liable to pay the 
father’s debt to the extent of the assets 
of his father. Defendant 2, Ambadas 
Laxman, is in possession of a site at 
■Chikhli mortgaged by tho document sued 
on, while defendant 3 is joined for 
being in possession of cert tin fields mort¬ 
gaged. 

Tho case proceeded ex parte against 
defendants 2 and 3. For defendant L 
the two mortgages of 1873 and 
188L were admitted. He pleaded ignor* 
anc 3 of the two mortgage decrees and 
denied the execution of the mortgage-deed 
in suit and contended that, even if its 
execution is proved, the document is not 
binding on him owing to the plaintiff 
having practised fraud on the registration 
department in getting the document ex¬ 
ecuted 'at Chikhli. The rest of the pro¬ 
perty is not in the Chikhli registration 
circle and the only portion of the pro¬ 
perty in that circle was the site which 
did not belong to the mortgagor. It was 
further contended that there was no legal 
necessity for the mortgage and that it 
was not a prudent act on the part of 
Tillsibii to mortgage the whole property 
when the former decrees were only against 
a part of the property. It was stated 
that the suit for personal claim or against 
the assets of the deceised Madhorao is 
barrel by time. 

The plaintiff denied all adverse allegi- 
tions, and the case was tried on the 
following issues. (Tho judgment then nar¬ 
rated tho issues and procee led to discuss 
the findings of tho lower Court.) The 
lower Court finds that tho two deeds of 
tho last century arc proved and also that 
the plaintiff sued on them and obtained 
decrees. It is also found that Tulsabai 
•executed the rnortgige-doed in suit in 
favour of the plaintiff, and that the deed 


part of Tulsabai to mortgige additional 
seven fields of the value of Rs. 6,500 for the 
debt due on the two mortgage-deeds, nor 
was the condition of foreclosure a prudent 
one. As regards the Rs. 300, it was found 
that the plaintiff did not make enquiry 
about the loan and is not binding on de¬ 
fend nit 1. Dealing with the question 
whether the registration is valid so far as 
the personal decree was concerned, the 
Judge finds that it is, and enables the 
mortgagee to sue for his money with¬ 
in six years as provided by Art. 1G, 
Limitation Act. There was a personal 
covenant for repayment of the money, and 
there was a mention in the deed of adop¬ 
tion as regards the plaintiff's two decrees, 
and Tulsabai made the defendant I lia¬ 
ble for the money. Tulsabii was found 
to be the de jure guardian of the person 
and property of the minor at the time, 
and as such she could hive acknowledged 
the plaintiff’s debt on the two decrees on 
22nd March 1920 i.e. within six years from 
the date of the suit. Acknowledgment of 
the debt was held to he for the benefit of 
the minor. The suit for personal claim 
was found to he within time. Deducting 
the sum of Rs. 300 and its damdupat, 
Rs. 5,800 was found due on the mortgage 
in suit and that sum was decreed against 
defendant I to the extent of the an¬ 
cestral assets of his deceased father 
Mad ho. 

Against that decree the present ap¬ 
peal has been filed by the defen¬ 
dant 1. The plaintiff has filed 
cross-objections, but these have not 
been argued and, therefore, need not be 
discussed. 

I found it necessary to ask for a deci¬ 
sion by a Bench of this Court of the fol¬ 
lowing question : 

Where a mortgage-deed has been fraudulently 
registered in a wrong district by including land 
not intended to be mortgiged, is the registration 
good so far as a personal covenant contained in 
the deed is concerned ? 


was properly attested ; but the Court 
finds that tho site nt Chikhli did not be¬ 
long to Tulsabai at the time of the mort¬ 
gage and belonged to tho writer of that 
document Ambadas Laxman and still 
belongs to him, it being simply inserted 
in the inortgigc-decd to on ihlc that docu¬ 


ment to he registered at Chikhli. 
also foun l that it was fraud on the 


It is 

regis¬ 


tration department, and the document is 


invalid as far as it affects immovable pro¬ 


perty. It was not a prudent act on the 


The finding of tho Bench is that no 
contract contained in the deed can he 
considered to be validly registered. 

Tho appellant here follows the reason¬ 
ing given by tho lower Court for its find¬ 
ings that the site at Chikhli did not be¬ 
long to Tulsabai hut to Ambadas, and 
that the insertion of the site in the mort¬ 
gage-deed was not meant to affect that 
property Imt was merely made to allow 
tho document to he registered at Chikhli ; 
and it is contended that under the circum* 

I 
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stances no personal decree can be passed 
and the whole suit must be dismissed. 

For the respondent it is contended that 
unless it can be shown that deliberate 
fraud has been committed on the regis¬ 
trar, the document registered must be 
presumed to be correct (Gangamoyi Deli 
v. Troiluckhya Nath Chowdhry) (4) : to 
start with, there is a presumption that 
'the registration is correct and -that it is 
necessary to prove that the mortgagee 
,was a party to the fraud before the regis¬ 
tration cm be held to be ineffective. I 
am referred to Mt. Jasoda liner v. Jannk 
Missir (5) and to Ram Sumran Prasad 

v. Govind Das (6), which lays down 
that 

the registration of a document by tho regis¬ 
trar having jurisdiction over the property 
coNcrcd b\ it is not invalid in the absence of 
fraud or collusion on the part of or betwcQn the 

parties if, in fact, the property iu question does 
exist. 

In the present case fraud is distinctly 
alleged. Durga Prasad Sahu v. Tame - 
shar Prasad (7) and Pahladi Lai v. Mt. 
Laraiti (8) are also quoted. It is sub¬ 
mitted that the registration must stand 
as far as the personal covenant »to repay 
is concerned. 

I have no doubt that tho lower Court’s 
finding as to tho ownership of the Chikhli 
site at the time of the mortgage in suit is 
correct. (The judgment then discussed 
evidence relating thereto and concluded) 
It is perfectly clear that the inclusion of 
the Chikhli site, which did not belong to 
the mortgagor but to Ambadas, in \he 
mortgage-deed was to allow registration 
to take place at Chikhli. 

It is contended that even if this is so 
there is nothing to show that tho plaintiff 
was aware of this fact or that ho knew 
that the site was Ambadas,' or to show 
that as far as he was concerned there was 
'any fraud. Now, fraud is difficult to 
prove by means of direct evidence. It can 
jusually only be established by tbe circum¬ 
stances surrounding tho case. The site is 
about 100 yards from the plaintiffs 
house. Any real enquiry would have 
shown him that the site did not beloni! to 
Tulsabai. The site was of little value 
and m ore than suff icient imm oveable pro - 

(4) [1906] 33 Cal. 537=.t3 I.aTcO- 3 C f , 

819=10 C.W.N. 6214 (PC.)/ C-L ’ 

(5) A.l.R. 1925 Pat, 787=-4 pat qn 

(i>) A.l.R. 192G Pat. 582-5 pV r.ir 

(7) A.l U. 19*24 All. Sj7-ig All 7*4 

(8j [1919J41 All. 22= IS I.C.,00^ 6 A.L.J. 
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perty had been mortgaged to satisfy the 
plaintiff s claim. In these circumstances 
* s i^likeiy that a site said to bo worth 
Rs. 75 would have been included in the 
document, except for the purpose of giv¬ 
ing the Chikhli registrar jurisdiction ? 
It seems to me inconceivable that the, 
plaintiff was not a party to the insertion* 
of this site in the mortgage-deed. Fvery- 
thing points to his being a party in the 
fraud on the registrar. This being so, 
that registration is invalid. 

Now the mortgage was executed on 8th 
October 1914, and the covenant was that 
inpayment was to be made in November 
'15. There is no proof of any acknow¬ 
ledgment between 1915 and 1918 to ex¬ 
tend limitation. The suit was filed on 
-nd May 1924, i. e., more than six years 
attei tlie agreed date of repayment. No 
personal decree can, therefore, bo passed in 
the suit. The result is that tho whole 
suit must stand dismissed. I set aside 
the decree of the lower Court and dis¬ 
miss tho plaintiff’s suit with costs. The 
p amt iff will pay the appellant’s costs, 
l ie cross-objections also stand dismissed. 
The plaintiff will bear the costs of the 

cross-objections. 

D D ' ' Appeal allowed. 
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Sabhaji Plaintiff Appellant. 
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JuFv A i qo 7 5l , 9 of 1926 * Decided on 30th 

tv ? T i“ 7, M from tll ° decree of tho 
U.st. J udgo, Nnn ir, D/- 30th July 1926, 

in Civil Appeal No. 43 of 1920 

f -t - 

p.irtics\o^thf» SCCt ‘ on Sa - Vs not betwoen tlus 
to t\u^ ifrinn^nf rac t but between tho parties 
no bar to tin. ’ - nt V* t * lurc fo:e tho soction is 
wh it the trn * !nis * i,on °* evidence to show 

(lonc»> Kfa.1, V . tluri * party, and cvi- 

\ r» L* o v 2j 

v^J Evidence Act S ~ ~ 
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dence fs adtnisdblc to show what plot was 
intended to be sold. 

Where the intantion of the parties was to sell 
survey No. 191 but by ’mistake survey No. 1*31 
was put iu the sale-deed iusteid of No. 191. 

Held : that extrinsic evidence was admissi¬ 
ble as to oircu nstances which would show that 
survey No. 1^1 was intended to be sold and not 
survey No. 161. [P 9 C l] 


*(e) Evidence Act, S. 92, Prov. (1). Cl. (n) 

Mistake In written contract can be proved 
by either party—Suit for rectification of con¬ 
tract is not a necessary preliminary—Specific 
Belief Act, S. 31. 

When parties have come to a contract but 
have failed to express themselves correctly, if a 
mistake is a re il one and mutuil, and can be 
established by satisfactory proofs, a Court of 
equity will ro-form written instrument so as to 
make it conformable to the precise intent of the 
Pities. [P9C2] 

The combined effect of S. 92, Cl. (a). Prov. (1) 
and of S. 31, Specific Relief Act is to entitle 
either party to a contract, whether pAjintif! or 
defendant, to protect his right by proving a 
mistake in contract, for example, mistake in the 
description of tho property sold bv giving wrong 
survey number to same : ' 3J Mad. 792, Bel. on. 

[P 9 C 2] 

What in such cases is rectified is not tho 
agreem3mfc but tho mistaken expression of it : 
28 Bom. 420 and A. I. R. 1922 All. 42, Ref. 

[P 10C 1] 

In such a case a party is entitled to suc¬ 
ceed upon a construction of a conveyance itself 
without the necessity of having to take proceed¬ 
ings by wav of a sep \r ito suit for rectification 
of the deed, as a Court is competent to givo 
ofleet to what was indisputably tho real agree¬ 
ment between tho parties without driving tho 
plamtifi to a separate suit for rectification : 
2 C. \V. N. 230 and A. I. R. 1923 Cal. 53, Foil. 


/ j \ —, _ , IP IOC 1 

\ ( ) Fj vxdcncc Act % S. 91— Misdescription. 

In cases of misdescription S. 94, Evidenc 
Act, can have no application. [p lo C 1 

W. R. Puranik— for Appollant. 

•S’. R. Golchale for Respondents. 

Judgment —Tho appellant contractei 
to purchase from respondents 1 and 
the latter's inalik makbuza field No. 18 
for ‘a sum of Rs. 450 and paid then 
Rs. 10 as earnest-money on 8th Octohe 
1924. The vendors on their part agree 
to complete the transaction by tho exe 
cution of the sale deed in 15 days’ time 
and to receive the bdance of considoratio 
before tho sub-registrar. Ex. P-d i s 
lettor acknowledging tho receipt of Rs L 
a8 earnest-money, hut it does noithc 
mention any relevant details as regard 

the terms of the contract of sale nor giv 

ie description of the property agreed t 
ho sold by reference to its number, aroi 
name or situation. Within ton days ( 
io contract, the defendants 1 and 


tempted by a better ofTer struck a fresh 
bargain with defendants 3 to 7, whereby 
they sold the said field for a consideration 
of Rs. 600 to the latter and executed sale 
deeds (Exs. lit. D.-I V. D-l and VI D 1.) 
dated 18th October 1924 in their favour, 
but misdescribed the field sold as hearing 
No. 16L instead of No. LSI in them and 
delivered possession of the right number, 
i.e. No. 181, to them. Similarly, on the 
occasion of selling their other fields of in¬ 
ferior quality, bearing Nos. 16L and 186 
for Rs. 200 on 1st March 1923, to defen¬ 
dant 8, defendants 1 and 2, through 
mistake, had entered S. No. 181 instead 
of No. 161 in the sale-deed (Ex 3 D-2) 

as the field sold to him ; but all the same 
the vendee took possession of the right 
land namely S. No. 161. Plaintiff there¬ 
fore sued for specific perform ince of his 
contract of sale and for possession of field 
No. 181 and impleaded all the persons 
interested in denying his claim as parties 
to the suit. 

The defence of defendant 1 was a denial 
of the plaintiff's contract of sale coupled 
with tho affirmance of the title of the 
other defendants to or in respect of the 
fields expressly mentioned as sold in their 
respective sale-deeds : the other defen¬ 
dants except defendants 2 and 4 joined in 
the defence and also in the assertion that 
defendants 3 to 7 and defendant 8 
were in possession of the fields mentioned 
in their respective title-deeds as sold to 
them. For facility of reference l may 
mention here that it is common ground 
that fields Nos. 161 and 186 form a block 
called Ziriwala divided by the Arsi Road, 
while field No. 181 is near tho southern 
boundary of the village and is called 
Kala Bavdi. One very significant fact 
elicited at tho trial is that defendant 8 
Nihal’s own field No. 221-1 adjoins the 
Ziriwala lands and that similarly defen¬ 
dant 7's own field No. 182 adjoins 
No. 181. It is also brought out in evi¬ 
dence that field No. 181 is of better 
quality and therefore of higher value than 
field No. 161 and that Nihal held posses¬ 
sion of the Ziriwala lands, and defen¬ 
dants 3 to 7 of Kala Bavdi field. This 
would go to show that possession did not 
accord with the apparent title which the 
sale-deeds purported to convoy, but all 
the same, the purchasers who paid higher 
price got into possession of land of higher 
value and better quality than that of the 
other who paid less. The attempt to ex- 
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plain away the discrepancy between 
title and actual possession by alleging 
tliat defendant 8, Nihal, held No. 161 
also, as a sub-lessee from defendant 1, had 
signally failed in the Courts below, and 
the story of the alleged sub-lease is re¬ 
jected as an afterthought. The main 
facts found by the Court of first instance 
may therefore be briefly stated as under : 

(a) that defendants 1 and 2 agreed to 
sell Kala Bavdi field No. 181 to plaintiff 
on 8th October 1924. 

(b) that before that date, on 1st March 
1923, they had sold field Ziriwala bear¬ 
ing Nos. 161 and 186 intersected by a 
road to Nihal, defendant 8, and put him 
in possession of his purchase ; 

(c) that after the date of the plaintiff’s 

contract of sale, and with a view to hack 


out of it, they sold on 18th October 1924 
field Kala Bavdi bearing No. 181 t( 
defendants 3 to 7 for a higher price ant 
put them in possession thereof. 

On these findings the first Ccun 
passed a decree for specific performance 

the contract of sale of field Kah 
Bavdi, hearing No. 181 against defen 
dants 1 and 2 and directed all the defen 
dants to deliver possession of the sii< 
field to plaintiff. 

1 he plaintiff s success thus depended 
upon proof of his version that the dis 
cription as given in the sale-deed o 
defendant 8 (Ex. III. D-2) and in those o 
defendants 3 to 7 (Exs. III. D l, V-D-l 
and VI.-D-l) was mistaken, or, in othe 
words, on proof of the fact that in spit< 
nf the prior sale of 1923 which on tin 
face of it purported to convey No. 181 
defendants 1 and 2 continued to h. 
the owners of that number ami that 
though the sale of 1924 in favour o 
defendants 3 to 7 purported to deal wifi 
No. 161, they really transferred No 1S| 
to them, but that the first purchase: 
rightly took possession of No 101, a ,u 
the later purchasers had wrongly taker 
possession of field hearing No. * 1^1 •pin 
question, therefore, is whether the plain 
tiff who was not a party to the sale o 
1923 or to those of 1924 was or was no 
hound by the description as given thoreir 
and whether on his showing that tin 
description was mistaken in both cases 
his contract of sale could operate as re 
gaids No. 1KL of which defendants 1 am 
2 continued to he the owners and dofen 
dants 3 to 7 were in possession withou 
title. According to the pluintif 


defendants 3 to 7 had notice of his prior 
contract of sale, and this has been found 
in his favour by the trial Court. 

Defendants 1 and 8 appealed, against 
the decree and impleaded the plaintiff 
and the rest of the defendants as co* 
respondents thereto, to the Court of the 
District Judge. While agreeing with the 

trial Judge as regards the above findings* 
on questions of fact, the learned District 
Judge held that the ostensible title as 
set out in the sale-deeds must prevail as 
the language cf the documents is plain 
and no extraneous evidence could be ad¬ 
mitted to show that anything else was- 
meant. The result of this decision was 
that the so-called title of defendant 8 t<x 
field Kala Bavdi No. 181 by virtue of the 
sale-deed dated 1st March 1923 was 
confirmed by the lower appellate Court, 
although it did not accord with the exist- 


'act lounci oy it as regards the pos¬ 
session which the said defendant held 
over Ziriwala fields Nos. 161 and 186, 
and, similarly, the so-called title of 
defendants 3 .to 7 under their sale-deeds 
dated 18th October 1924 to Ziriwala 

field No. 161 was also upheld bv the 
learned Judge, although it did not con¬ 
form to their possession which, as found 
by it as a fact, was over field Kala Bavdi 
hearing No. 181. The District Judge 
was thus landed in the absurd position,, 
that his ultimate decision was contrary 

1<> the facts found by him ; and he eon- 
sequent-ly had no alternat i ve hut to act 
upon the resultant finding that defen¬ 
dants 1 and 2 had no title to Hold No l«l 
called Kala Bavdi on the date of their 
contract of sile of that field to plaintiff ; 
lie accordingly dismissed the plaintiff's- 
suit for specific performance and posses¬ 
sion, and only passed a decree for Ks. l.jf) 
for compensation against defendants 1 and 
2 assessing the same at the difference 
between the prices respectively agreed to 
he J>aid hy plaintiff and defendants » 
to them. Both plaintiff and defen¬ 
dants 1 and 2 were naturallv dissatisfied 
with this decree, and thov have resp e c- 
tivHy fded second appeals Nos. 519 and 
■ • of lllot). This judgment will dispose 

of noth these appeals 

The main contention of the plaintill- 

appellant is that on the findings arrived 
at the only logical conclusion was that 
defendants 1 and 2 had a subsist in* 

title to Kala Bavdi field No 1 st a t the 

date of his contract of sale, and that 
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specific performance of the said contract 
of sale and possession ought to have been 
decreed in his favour as all other 
defences were ruled out. The plaintiff 
has impleaded defendants 3 to 8 as co¬ 
respondents to his appeal along with 
defendants 1 and 2. But the former have 
not cared to put in appearance or contest 
the appeal. Defendants 1 and 2 
alone are the contesting respondents in 
second appeal No. 519 of 1926. They 
urge that the findings on questions of 
fact arrived at by the lower appellate 
Court must be treated as findings provi¬ 
sionally given on the supposition that 
extraneous evidence is admissible to show 
that something else was meant than what 
appears from the wording of the sale- 
deeds, and tint the District Judge’s main 
decision is that defendants 1 and 2 
had no title to convey No. 181 to plain¬ 
tiff as the title was in defendant No. 8, 
and that the title to field No. 161 was 
in defendants 3 to 7, and though the ac¬ 
tual possession of the vendees was not 
according to the titles acquired or pur¬ 
ported to be conveyed under the plain 
language of their documents of title, that 
circumstance must be ignored and ex¬ 
cluded from consideration on the ground 
that no amount of subsequent acts and 
conduct cm undo the plain wording of 
the instrument. In defendants 1 and 
2 8 own appeal also their main conten- 
sion is that the lower appellate Court 
having rightly held that oral evidence 
was inadmissible was wrong in dicussing 
it and expressing its opinion thereon and 
holding (inconsistently with its own 
view) that the defendants 1 and 2 had 
agreed to sell field No. 18L, that on its 
own findings on law points it should 
have dismissed the suit altogether, and 
that the award of damages was wrong 
in law and fact. 

The decision of these two appeals will 

thus depend upon tho right decision of 

the question whether the findings of fact 

concurrently arrived at by the Courts 
below are vitiated on the ground that 
t icy are based on legally inadmissible 
evidence. If the evidence adduced in the 
case of tho proximity of the 'lands in¬ 
tended to be purchased to the intending 
purchasers’ own other fields, of their 
lenitive qualities and prices, and as also 
° the fact that the respective pur¬ 
chasers entered into possession of num- 
,c,s not mentioned in their respective 
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title-deeds, and, of how they, when con¬ 
fronted with the anomaly, tried to wriggle 
out of the situation by inventing a pal¬ 
pably false story to explain away the 
discrepancy between title and actual pos¬ 
session, on the basis of an alleged sub¬ 
lease of No. IGL to defendant 8, has no 
relevance at all in this case, under any of 
the provisions of the Indian Evidence Act, 
then I must say the contention of the 
respondents I and 2’s learned pleader 
ought to prevail and the learned District 
Judge’s decision also upheld. But I dare¬ 
say they both are mistaken in the view 
propounded by them as I will presently 
show. 

The argument advanced on behalf of 
respondents 1 and 2 is that S. 91, 
Indian Evidence Act, lays down restric¬ 
tions as to the admissibility of ‘all evi¬ 
dence in proof of terms of a contract, 
grant, or disposition of property, reduced 
to a form of a document, or, required by 
law to he so reduced, other than the 
document itself, or secondary evidence of 
its contents, in cases in which secondary 
evidence is admissible under the provi¬ 
sions of the Indian Evidence Act, and 
that this prohibition applies not merely 
to parties to the instrument, or privies 
hut to strangers as well. What S. 91 
lays down is that it insists upon the best 
primary documentary evidence being 
given in proof of the terms of an instru¬ 
ment This rule is fully justifiable in 
principle and policy, because where by 
the requirements of the law, or by the 
contract of the parties, written instru¬ 
ments are made the repositories and 
memorials uf truth, any other evidence 
ought to he excluded from being used 
either as a substitute for such instruments 
or to contradict, or alter them. The very 
object for which the writing is used, is to 
perpetuate the memory of what is written 
down and so to furnish permanent proof 
of it. 

But this does not mean that truth 
must always remain hidden, merely 
because there was mistake, or fraud, or 
carelessness in rendering the intention of 
the parties into words. Having thus laid 
down the necessity of adducing the host 
documentary proof, in the first instance, 
in proof of the terms of a contract etc , 
the legislature proceeds to provide special 
harriers against the reception of evidence 
of oral agreement in cases where tho 
question arises: 
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as botweon the parties to any such instru¬ 
ment or their representatives in interest, 

for certain purposes, in the form of 
S. 92, Evidence Act; it also enacts S. 99 
for the benefit of strangers or persons not 
parties to the documents giving them a 
free hand in such matters. It must, 
therefore, ho borne in mind that S. 92 of 
the Act enacts a barrier against extrinsic 
e\ idence but at the same time limits its 
operation to cases where the issue as to 
the real nature of the written transac¬ 
tion arises between the parties thereto, or 
their privies. The scope of S. 92 is thus 
very restricted and it leaves out cases of 
strangers to the instrument wishing to 
adduce extrinsic evidence in order to prove 
that the real transaction was different 
trom what it purports to be according to 
the language of the instrument. The 
obvious reason for making such an excep¬ 
tion in favour of strangers is that thoy 
cannot be precluded from proving the 
truth by reason of the ignorance, care¬ 
lessness, or fraud of the parties, nor, in 
pioceedings between a party and a stran¬ 
ger, will the former ho estopped from 
omg so on the principle of mutuality 
The parties to the instrument and their 
lepresentatives are to blame if the writin-' 

what i'tc) Wh m ?' aS n0t intended - or omits 
what it should have contained. But third 

peisons are not prejudiced by things recited 

in wnting, contrary to the truth, through 

tbo ingnorance, carelessness or fraud of 

the parties, or thereby precluded from 

moving the truth, however contradictory 

it may be to the written instrument. 

Here 1 may point out that what the 
section itself says is not between the 
pai ics to the contract but between the 

goes to the length of insistinAlm tl, 7 

the appellant claims «ndeA°n agreem^ 

? f , Sl ° froin 1,13 clients, ho should l,o 
sale-deeds (Exs. Til, D -U J ,?' 1 

and VI D-l) referred to in i ' V D l 
Of tins judgment. He denies to hi„t ho 

position of a .cpresontative-in-ir, "re t' 

on the ground that his clients i ' 1 

vet given to him any convewJ.e'? n0t 

femng their interest in the subject A?*' 

of the suit, and cites S 54 T T a,tcr 
Property Act in support ol'the ° f 

taken by him. e I )oslt ‘on 
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Proceeding then, as I must, on the 
basis that the appellant is a total stranger 
to the instruments in question as conten- 
ded for hy the respondents, the barrier 
created hy S. 92, Evidence Act, is all the 
more inoperative as against him. It is 
remarkable that the District Judge treats 
the plaintiff as an outsider and yet holds 
him debarred from the privileges of such 
an outsider. The position of a stranger 
was made clear hy this Court so far back 
as in 1907 in Gangabai v. Panda (l), by 
a\ing down that either side may give 
extrinsic evidence in variation of the 
teuns of the document, where the issue 
as to the real nature of a wtitten trans* 
action is one between the parties thereto 
and a third person who is not hound bv 
the writing. The District Judge had 
only to open the report to know it, if the 
section itself was not clear to him. To 
ie same effect is the decision of the 

^ a . 1 . as ^£h Court in Pathammal v. 
Kalai Raunthar (2), and of the Allaha- 

p L . Court in Bagcshri Dayal v. 
Pancho (3). Their Lordships of the 
Tuvy Council have in Mating Kyinv. Ma 

nf 1 ^ o^r •' ( ^ own that the language 

f vidcnco Act, 1872, with regard 

dn/fri ? ontv * Q }> £ ran t or disposition re- 

apS S :C m8 '" in l °"" S »" d 

cW e d re r/'/ CC ° ldingly ’ .evidence is ten- 

nartv- ir ° a transaction with a third 
or hv f i * S , nofc fi° ve,r, ed by the section 
tain< ? t n h °i l “ 6 ° f evid enco which it con- 

ordinarv' 1 ' '? Su , cb 11 caso > therefore, the 

scienco A' S ° f e ' 1Uity ,ln<1 Rood COn ' 

the staini " n0 U1 ^° * day unhampered by 
SeeisS V , ;r tncti<)ns This series of 

the vi. ! S r tloreforo - an authority for, 
lnr to t th °i b S - 92 ' Evidence Act. is no 
what tl l< miss ' on °f evidence to show 
sac ton V‘ U0 nitUre of tbe written trae- 
partv an ,' lS r, iU th ° ‘Stance of a third 

l'artv's' 1 right' 1 ‘ eVi,,enco « the third 
liut is most, relevant^ ° n ‘ y bo adinisslble 

clIAs eAn ' 1 ? iSa tbird Party and 

hearing No 1R1 1 1 Y' lgbt to tbo (icld 

showing that tl’ U « f, P! bis contract, hy 

- 11,0 ''Old sold to dofen- 

[ 1 <J 07 ! 4 . N. I . ]{ U5 -- 

U<JOI) 27 M„d 300 ' 

( 3 ) L l'JUO] 28 All 173—1 4 j _ 

A. W. N. k ). A * L * J* 314 =( 1903) 

D) A. I. K. 1017 P c *n 7 i- 

I. A. 230 (P. c.K ‘ ‘ 0<z:=4, Cal. 320 = 11 


U) 

G) 
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dant 8 was misdescribed in his sale-deed 
(Ex. Ill D-2) is, therefore, entitled 
to prove the truth, however contra¬ 
dictory it may be to the written in¬ 
strument. In this view of the law, I 
overrule the contention and hold that the 
evidence tendered by plaintiff was legally 
admissible to prove that defendants L and 
2 continued to be the owners of the 
malik makbuza field, Kala Bavdi, bearing 
No. 181, down to the date of his contract 
of sale, despite the execution of the regis¬ 
tered sale-deed, dated 1st March 1923 
(Ex. III. D-2) in favour of defendant 8, 
which purported to convey it ; and that, 
as a master of fact, the parties intended 
that the bargain should cover the Ziri- 
wala field bearing No. 161 and not that 
field, viz., Kala Bavdi No. 181, as is clear 
from the proved fact that the vendee 
actually entered into possession of 
No. 161 and not of No. 181. The findings 
of fact based on such legally admissible 
evidence were legal findings and are not 
liable to be questioned in second appeal. 

If the position of the plaintiff be 
regarded as that of a representative-in- 
interest of defendants 1 and 2, he is not 
the worst for it. Prov. (l), S. 92, Evi- 

ence Act, entitles him to prove any 
fact which would invalidate the docu¬ 
ment (Ex. Ill D-2) or which would en- 

ltle him to a decree or order relating 
thereto, 


such as.mistake in fact or law. 

Proviso (6) also entitles him to pro 
any fact which would show 

i B r , li W ^ t . man . no . r tho l ftn guage of a docume 
is related to existing facts. 

Tlioir Lordships of the Privy Coum 

nmde this position clear in their decisis 
in Balhshan Das v. W. F. Lerjye (J 
whore they observe that a case must 
decided on a consideration of tho conten 
of the documents themselves with su 
extrinsic evidence of tho surrounding c 
cumstances as may ho required to sh< 
in what manner the languago of the doc 
mont is related to existing facts. In t 
ease of Hussonalli v. Tribhowan (l 
where there- wore conflicting statomer 
I J* 10 Parties as to tho circumstanc 
ending up to tho execution of an agr< 
■nont for sale, and it was difficult to i 
concilc them their Lordships of tho Pri 
^ouneil held that tho Court was justifi 
■l 1 ad mittin g extrinsic evidence to expla 

<5) 110=2,17 

fG) A. 1. li. 1921 P. C. 4 ). 


the facts. Amongst such “existing facts” 
proved in this case are : tho proximity of 
defendant 8 Nihal's own field hearing 
No. 22L/1 to Ziriwala field bearing! 
No. 16L ; the comparative cheapness of 1 
Ziriwala field No. 16L, its inferior quality) 
and, above all, the conduct of tho vendors 
and the vendee in letting the vendee into 
possession of field No. 161 though the 
sale-deed (Ex. Ill D-l) purported to 
transfer No. 181 and not No. 161. It is 
in the light of the surrounding cir¬ 
cumstances such as these, that the Court 
can know in what manner the language 
of the document (Ex. Ill D-2) is related 
to existing facts. 

The principle involved is that delect in 
expression should not be allowed to defeat 
the intention of tho parties if they are 
agreed as to that. The actual expres¬ 
sion of a thought very often fails to ex¬ 
press the whole thought, sometimes more 
may be expressed, sometimes less, some¬ 
times something totally different may be 
expressed. When parties have come to a 
contract, but have failed to express them¬ 
selves correctly, if a mistake is a real onel 
and mutal, and cm be established byi 
satisfactory proofs, a Court of equity will 
re-form written instrument so as to make 
it conformable to the precise intent of 
the parties. The real intention may have 
been misrepresented in writing, either by 
mutal mistake, or by fraud. Equity, 
therefore, affords relief in either cise in 
accordance with its general policy to sup- 
ress fraud and to promote general good 
faith and confidence in the formation of 
the contracts: 1 Storey, Equity, S. 154, 

It is on this principle that S. 31 
Specific Relief Act, is enacted for giving 
to the aggrieved party the relief of the 
rectification of the instruments. In 
Uanqammi Ayyanqar v. Suri Ayyangar 
(7) it wi & held that tho combined effect ofi 
S. 92, Cl. (a), Prov. (l), Indian Evidence 
Act, and of S. 31, Specific Relief Act, is 
to entitle either party to a contract, whe¬ 
ther plaintiff or defendant, to protect his 
right by proving a mistake in contract,' 
as, e. g. (as was tho caso there and is also 
hero) a mistake in the description of the 
property sold by giving wrong survey 
number to same. On tho strength of the 
decision in Maliadcva Ayyar v. Gopala 
Ayyar (8), it was also hel d t hat a p rio r 

(7) 11915] 89 Mud. 792 -29~M. L. J. 229=29 
1. A. 588=(1915) M. VV. N. 448. 

(8) 1911] 84 Mud. 51=8 I. C. 390=(191L) 1 
M. \V. N. 3G. 
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rectification of the deed is not necessary 
,to the advancement of the plea of mis¬ 
take. It will thus he seen that what in 
such cases is rectified is not the agree¬ 
ment, but the mistaken expression of it: 
cf. Dag,] u v- Bh ana ( 9 ) and Abdul 
Hakim v. Ramgopal ( 10 ). The cases of 

AT ahcndranath Mukerji v. Jogenrlranatli 

j- v ' Sndatulla ( 12 ) and 

Nan ' h , { i,lm v J i gen'Ira (13) affirm the 
principle that the plaintiff is entitled to 
(Succeed upon a construction of a convey¬ 
ance itself without the necessity of hav¬ 
ing to take proceedings by way of a sepa¬ 
rate suit for rectification of the deed, as a 
Court is competent to give effect to what 
was indisputably the real agreement bet- 
1 ween the parties without driving the 
[plaintiff to a separate suit for rectificv 
tion. In cases of misdescription S. 91 
Evidence Act, cm have noapplicition. 

It is thus clear that the learned Dis¬ 
trict Judge was wrong in holding that 
evidence as to how the subject-matters of 
the contracts made by defendants 1 and 2 

in 1923 and 1924, with defendant 8 and 
defendants 3 to 7 respectively were mis- 
desenbed in their respective title-deeds 

, Jr l[ ^ D \ 2 ft,u ! Ex - III-D-l.V-D-1 

and vl-D-l), whs inadmissible. I, there- 
fore hold that the plaintiff is entitled to 
ask this Court to give effect to the find¬ 
ings of fact concurrently arrived at by 
the Courts below and to decree specific 

performance of bis contract of sale dated 

8th October 1924 on tbe strength of the 
necessary conclusion resulting from such 

findings that defendants 1 and 2 continued 
to be owners of Kala Bavdi field bearing 
No. 181 and were, therefore, competent to 
convey the same to him for consideration 

stipulated in the contract. As it has also 
been found that defendants 1 and 2 

receiving a better offer sold tbe said field 

to defendants 3 to 7, but believin- that 
field No. 161 was Kala Bavdi field dos- 
J^pd j, through mistake as bearing No. 
161 in Lx. III-D-1, V-D-l and Vl-D-L and 
whereas ,t is also found that, labouring 
under similar mistake, tbe parties to the 
ms rument (Ex IH-D-2) described the 

<18 i‘.i. R.7.S7Ui ,,r «- ° 

Ul) 2 C. \V N 2f,0 4 A ’ 246, 

88 
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for possession of field Kala Bavdi bearing 
No. 181 from defendants 3 to 7 whose 
purchase, net having been proved to he 
without notice of the plaintiff's prior con- 
tract of sale, is of no avail us against the 
latter. In this view of the case the de¬ 
cree for payment of conpensation passed 
by the District Judge is out of place and 

must he set aside. I accordingly set it 

aside and restore the decree for specific. 

performance and possession passed by the 
Court, of first instance. 

Hus disposes of this appeal as also- 

R f H - N ,° ( j33of 1926 As regards costs- 

=1 ‘ 1 ‘7 atlon 1 <llrcct that plaintiff 

-hall get Ins costs in all the three Courts 

from defendants 1 to 8 who have all 
Joined together in setting up a false and 
collusive defence with the deliberate in¬ 
tention of defeating the plaintiff's claim, 

It is but fit and proper that the dofeu- 
dants must bear their own costs through- 

It has just come to my notice that in 

he nl‘ nC ra | th V! eC,Ce ° f tho ,ilst Court 
the Plaintiff had deposited into Court the 

ifter°d?l‘ 3 r 6 ‘ 12 '° ° n 5fh Mll,ch 1926 
af ei deducting costs awarded to him 

i5th &,°s,,r'isr' ? ' ic "° sit u " iii 

nn . Cl when, consequent 

appellate V C lSa r° f i the <lecree b y the lower 
appellate Court’ he claimed and got it 

fin. •. Tl,e ( ^te originally fixed for the 

deposit was 20th March 1926; it having 

Plied, and the deposit once made hav- 

b f" withdrawn, it is necessary to fix 

haTmav t , f<,r the balance 

.none nf t l Ue , 0,1 ,lccount of P«rchaso- 

a nount of se Omg off against it the 

to tho r th,eo Cou *ts awarded 

I laintiff. I accordingly fix 30th 

which fhn i •*? , c ‘ lte 0,1 or before 

1 C l hedepos.tslmuld he made hv the 
laint'ffand loth October 1927 as the 
date for execution of the s.ile-deed 

O.lt. Q .. 7 

decreed . 
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Decided Rofo, °nce No. 59 of 1926, 

on 4th 1007 . 71 
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(a) Income-tax Act, S. 4 (3) (I)— "Wholly" 
means "solely” 

The word “wholly” in the section must he 
rend in its ordinary acceptation and is in this 
respaot (Closely akin to the word “solely.” 
Lambton v. Kerr (1695) 2 (J. B. 233, BeJ. 

[P 13 C 1] 

$ (b) Income-tax Act , SA (3X0— Alleged trust 
deed giving absolute poirer of disposal to the 
spiritual head—Object to ^erve some needs of a 
community—No ultimate and permanent dedi¬ 
cation to religious object — Income of property 
it not exempt. 

Where under deeds of trust the religious 
head had full power to use the income of the 
property or the corpus thereof for the follow¬ 
ing purposes : 

(a) For the suitable maintenance of his 
dignity and for defraying all personal 
expenses ; 

(b) for providing all the members with board 
and lodging and the like ; 

(c) for carrying on agricultural, commer¬ 
cial and other pursuits of the said com¬ 
munity ; 

(d) for giving suitable secular and religious 
education to the members ; 

!«) for entertaining guests and the like ; and 

(f) for donations for charitable or religious 
purposes, contribution to memorial funds 
raised for holding social, educational, 
religious, industrial or political con¬ 
ferences or congresses, or for public 
eutertlinmouts ; 

and he was to have absolute authority to 
sell, mortgage, or lease, either permanently or 
for a term of years, any of the property of the 

community : 

llcld : that, oven if the deeds wero assumed 
to create a trust, the trust cannot be described 
as one wholly for religious or charitable pur- 
posos, that there was no trust of the property 
evon In part for religious and charitable pur¬ 
poses and that the Mussulman Waqf Validating 
Act did not apply, there being no permanent 
dedication of property for religious or chari- 
UMj puiposes. [P 13 C 2 P 14 C 1] 

Cr. P Diik for Applicant. 

M. V. Abhyankar anil Wazalwar —for 
Non-applicant. 

Judgment. This is a reference by the 
Commissioner of Income-tax under S. 66, 
Indian Income-tax Act (IL of 1922). The 
non-applicant, the Atba-e-Malak, Bidar 
community, residing at Mahdibagh, who 
for convenience of reference will he des¬ 
cribed in this judgment as the Muhdi- 
bagh community, as assessed to income- 
tax on an amount of Rs. 28,100 for the 
year 1924*25. The assessment was made 

! n respect of the following items of 
income. 


Rs. 463 
„ 1,785 
„ 20,287 
„ 5,615 


.Interest on securities ; 

.Income from property ; 

.Income from business ; 

.Income from partnership. 


Total exemption from Income-tax was 
claimed on the ground that the income 
in question was derived from the pro¬ 
perty held under a trust or other legal 
obligation wholly for religious or chari¬ 
table purposes, vide 8. 4, sub-S. (3) (i). 
Income-tax Act. The Commissioner 
of Income-tax was asked to refer the 
following points for the opinion of this 
Court : 

Issue 1. 

(a) Whether assuming the facts as set out 
in paragraphs 1 to k of the report made by 
Mr. D. E. Sanjana (Income-tax Officer) to he 
correct, is there or not a wakf of the whole of 
the property covered by the trust deeds of 1917 
and 19^2 as well as of what was freshly ac- 
quired with the help of that property within 
the morning of the Wakf Validating Act 6 of 
1913 and within the meaning of the general law 
relating to religious and charitable trusts ? 

(b) Is there any uncertainty in the trust 
having special regard to the Mahomedun 
law ? 

(c) Whether the word “property,” ns used 
in S. 4, sub-S. (■*), Cl (i), Income-tax Act, does 
or does not include the carrying on of a trade 
in accordance with and for the purpose of the 
trust ? 

Issue 2. 

(a! In the event of the learned High Court 
holding that only a pirt of the property is held 
in ft religious and charitable trust, is it or is it 
not necessary to enquire into the point, viz. r 
whnt portion of property fell under the heading 
of trust property and what was the income 
from that part which permits the .exemption 
being granted ? 

(b) Whether the rule of Mahomedan law 
with respect to allowable charges of manage¬ 
ment of a wakf ought or ought not to be res¬ 
pected in deciding the question what the taxable 
income was ? 

' Issue 3. 

(a) Whether having regard to assumption 
made by the Assistant Commissioner of Income- 
tix that bicvles worth Rs. 432 were connected 
with the Itwari and Sitabuldi shops, could the 
Commissioner disallow those items on the 
ground set out in para. 8 of his order without 
allowing the petitioner an opportunity of prov¬ 
ing the fact doubted by the Commissioner. 

(b) Whether the Income-tax Department 
was competent to charge more than 12A per¬ 
centage on the income from business when no 
special or unusual circumstances have been 
shown to have intervened, nor without showing 
that similar business men wero charged more 
percentage than what is stated above. Whe¬ 
ther the observations of the Commissioner on 
the point in para. 7 were justified in view of 
the materials on record which wore available 
to the asHessee. 

(c) Whether the procedure of the Commis¬ 
sioner in not miking available to the nssessee 
the report made by the Income tax officer or 
further enquiry after remand and in not giving 
the nssessee a right to urge objection to that 
report was u vilid one. 
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As regards issues 2 and 3, the eom- 
missionor of Income-tax held that a 
reference to this Court was either un¬ 
necessary or incompetent. No appli¬ 
cation was made to this Court under 
S. 66, sub-S. (3) of the Income- 
tax Act, on the subject of the disal¬ 
lowance of the reference on issues 2 and 
3, and it is not, therefore, competent for 
us to consider the questions contained, 
therein. We may add th it, on 4th July 
IJ2*, application was nude by the non¬ 
applicant community to the eject that 
it was proposed to argue, before this Court, 
the contentions already offered before the 
Commissioner of Income-tax that their 
cise, in any event, would fall under sub¬ 
heads (ii) and (vii) of sub-S. (3) of 
“S- 4, Income-tax Act. We found it 
necessary to hold in this connex¬ 
ion that the reference made by the 

Income-tax Commissioner amounted to a 
refusal to state these points for reference 
to this Court, even if it cm be assumed 

that thoro was a request from the appli¬ 
cant to the said Commissioner so to do. 
As in the case of issues 2 and 3, there¬ 
fore, no application having been filed 
within due period of limitation by the 

•non-appiicant against this refusal, wo 
found ourselves unable to admit the 
-argument with reference to the two 
points'in question, we are. therefore, 
solely concerned with issue 1 in the 
present order. 

• V? fi . nd , ifc “^necessary to re-stato hero 
in detail the history and constitution of 
the Mahdihagh community. A fair ex- 
position thereof is to he found in the 
statement of the case submitted hy the 
Commissioner of Income-tax and wo 
have also on record enclosure filed hy 
the non-applicant community before tho 
Commissioner of Income-tax, which en¬ 
closure gives a detailed history of the 
community We may say at once that 
as regards Cl (c) of issue l, which relates 
to the question whether the word 

S ,1 W «. IneZ 

tax Act, does or does not include tho 

carrying on of a trade such as this cm 

munity indulges in, tho learned standing 
counsel for he purposes of this proceed” 

8 iU J nl 'tted that such trading might he 

considered to came within the term 
pioperty in question. We, therefore 

of Issue T t0 <Hsi ' JSe ° f Cls - (*) -. I (bj 

For the non-applied to succeed it 
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was necessary for him to prove tint there 
was either a trust or that the property 
was held under a legal obligation wholly 
or in part’for religious or charitable pur¬ 
poses. Tt has been urged in this con¬ 
nexion that the Dayee or the head of the 
community is a trustee purely and solely 
of all the property, that the trust is of 
such a nature that he cannot resile from 
it without committing a breach of trust 
and that, in the event of any such breach, 
action under S. 92, Civil P. C„ would he 
possible. It has further been urged that 
the property belongs to the community 
and does not belong to any particular 
individual including the trustee. The 
•Dayee, in short, holds sway over the pro¬ 
perty only in his capacity of a spiritual 
head and has no porsonal interest therein. 
His heir-at-law or ordinary successors 
cannot take any interest therein. Again 
the contention has been put forward'that 
an entrant into the community, even if 
penniless, could claim equal interest with 
the other members, while, on the other 

^ % f 9 * . | commu¬ 

nity, oven if ho has contribute! all hi, 

property thereto, is liable so to leave 
without receiving anything in return 
The members thus, in a sense, being per¬ 
sonal! yproperty less, it has been urged 

tliat although the main object of the 

commumty is a reUgio^ anJ chari table 

that* i >nStltUtlon '"evitably demands 
therein for tho clothing, fee line an q 

maintenance of the members and theil 
• nulies while m tho case of the Dayee 

personal expenses are essential for the 

Our y aU ( mr1 UI,1 °' ln<1 reli8i '"‘ s one 
JJe fact th at The 'Znt^y' 

s.ry n ,“r;t n Hk„° °nV'!o r j!* Mo w 

tdieD.^eetf 0 choV‘ W ' VP r 

hi 

position of a tvusT "'‘ With tll ° lo «*l 

Leaving aside for a moment M 
t'on whether there is in ... U,e q,los ' 

trust at all in the case , U ,ty 11 lo gal 

this is so. wo fin | if : • ln, ‘ assuming that 

nn ‘ l 11 '"'Possible to hold 
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that the trust in question could be des- 
cribed as one wholly for religious or 
charitable purposes. The learned stand¬ 
ing counsel has suggested that, even if 
the word “wholly” were to be read as 
equivalent in popular language to 
mainly,” the non-applicant community 
would not, in the circumstances of this 
case, be entitled to succeed in their con¬ 
tention. For my own part, we think the 
:word wholly” must bo read in its ordi- 

i 

nary acceptation and is in this respect 
closely akin to the word solely. " 
Charles, J., in Lambton v. Kerr (l) held 
that a house occupied solely for trade of 
business [S. 13 (L, 2), Customs and Inland 
Revenue Act, 1878, 41. v. c. 15]. does not 
include a house occupied not only for 
f business but also for the actual dwelling 
of persons, not mere caretakers, who are 
the servants of the occupier. 

Turning to the deeds of 25th August 
1917 and 25th November 1922, it does not 
seem to us that the provisions of these 
deeds render it possible to accept the 
position urged on behalf of the non-appli- 
ciut. Under these deeds, the Dayee had 
fell power to use the income of the pro¬ 
perty or the corpus thereof for the fol¬ 
lowing purposes: 

(a) For the suitable maintenance of his 
dignity and for defraying all personal 

expenses; 

(b) for providing all the members with 
board and lodging and the like; 

* lc) for carrying on agricultural, com¬ 
mercial and other pursuits of the said 

community; 

(d) for giving suitable secular and reli¬ 
gious education to the members; 

<c for entertaining guests and the like; 

. ' or donations for charitable or reli¬ 
gious purposes, contribution to memorial 

U ?. ( 8 r . aise *| * or bolding social, edu¬ 
cational, religious, industrial or political 
c>n cicnees or congresses, or for public 

entertainment 8. 

Not only so, but the Dayee was to 

• 01al,8,,1 . u 1 t0 authority to sell, mortgage, 

ease, either permanently or for a term 
years, any of the property of the com- 

I i ,U Jleic, we have, in fact, a small 
W'lv of portions unite,I l,y the bond of a 
comm,", rolig.on, who have bound them- 
, ! Vl -'s to come into a society more or less 
^ a communistic nature The property 
the society is administered hy the 

(1) J-y.TTTi'J^o 

1 • t = W. H. Ml. 


Dayee, the income being devoted to the 
maintenance and education of the mem¬ 
bers, to the carrying on of trade and other 
pursuits and also to certain religious and 
charitable purposes. It is pertinent to 
point out that no particular portion of 
the income or of the property is compul¬ 
sorily devoted to religious or charitable 
purposes. The. Dayee in this connexion 
has apparently an absolutely free hand 
and so far as the terms of the deeds go 
he cannot be called to account, if only 
1 per cent, of the income is devoted to 
religious and charitable purposes. 

Our attention has been directed to 
certain remarks of Marten, J., in Advocate 
General of Bombay v. Yusuf Alt Elra- 
him (2), where the learned Justice re¬ 
marked that the more absolute the power 
of the trustee, the greiter the trust. That 
is, in itself, an unexceptionable proposi¬ 
tion, but the remarks do not seem to us 
to be cipable of apposite application to 
the facts of the present case. The objects 
laid down in tho constitution of the 
community are manifold, including as 
they do agricultural, industrial, commer¬ 
cial, religious and other pursuits : cf. for 
example, para 3 of the deed of 25th 
November 1922. We are, therefore, of 
opinion that, in any event, even assum-j 
ing that we are here dealing with a trust, 
the trust cannot be described as one 
wholly for religious or charitable pur¬ 
poses. This fact, of itself, would take the 
so-called trust outside the purview of 
S. 4, sulrS. 3 (l), Income-Tax Act. 

In the terms in which issue 1 (a) re¬ 
ferred to us is framed, the question 
whether there could he said, in any event 
to ho a trust of the property in part for 
religious and charitable purposes, was 
not specifically raised, hut we, neverthe¬ 
less, find that, in his statement of the 
case, the Commissioner of Income-Tax 
has dealt with this matter. We, there¬ 
fore, c insider it desirable to record our 
opinion whether in the present caso there 
was, even in part, a trust for religious 
and charitable purposes. Wo do not, 
however, think that even this position 
cm he properly predicted as logaids the) 
present case. The manifold purposes of' 
the trust are* so incxtric ihly mingled that 
it is impossible to hold that any definite 
part of the property or of its income is 
allocated to such religious an I charitable, 
purposes. I 1 rom this point of view also, 

('•0 a. 1.u, iy-i bwin. nao. “ 
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jwe do not think it is possible to hold that 
it here is even a trust here of the property 
in part for religious and charitable 
purposes. 


We are, however, further of opinion 
that we are not, in reality, here dealing 
with a trust. The executant of the deeds 
in question has absolute control over the 
property in his own hands. Although it 
is true that, under the terms thereof, the 
income and corpus must he devoted to the 
numerous objects shown in the deeds, 
these objects we have already indicated 
are extremely wide, and they are further 
not only wide hut vague. In this connex¬ 
ion, it is necessary to lay stress on the 
words “other pursuits of the said com¬ 
munity", which occur in pira 3 of the 
deed of 25th August 1917. The position 
in reality, is that after providing for the 
maintenance of himself and the members 
of the community, the Dayee is at liberty 
to devote the property and its income to 
any or r.U of the other purposes stated in 
the documents. There is no definite 
portion of the property or of the income 
devoted to religious and charitable pur¬ 
poses. The decision of their Lordships of 
the Privy Council in Mahomed Ahsanulla 
Chotvdhury v. Amarchand Kundu (3), is 
on this ground, distinguishable from the 
present case. Moreove-, we agree, for 
the reisons stated by the Commissioner 
of Income-Tax, that the element of un¬ 
certainty enters into the constitution of 
the community to an extremely large 
extent. We may add that we do not 
think that S. 92, Civil P. C., could possihiy 
he applied to the present community, for 
we are of opinion that the provision for 
the maintenance, education and the like 
of the community, which is obviously the 
primary purpose provided for in the deeds 

cannot possibly he described as a public 
purpose. 

A icfoienco has been made by counsel 
for the non-applic\nt .as well ashy the 
standing counsel to the Mussalman Wakf 
jValidating Act (6 of 1913), but we do not 
think the said Act has any application in 
the present case. It is impossible to 
ipostulate here that there has been a 
permanent dedicition of property for 
religious, pious or charitable purposes. 
So far as the legal position of the com¬ 
munity in this connexion is concerned 
the Wak f Validating Act of 1913 makes 


(3) 11800) 17 Cal, 498 = 17 
476 (1\C ). 
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in reality, no difference. We find in the 
present case no wakf in respect of the 
maintenance and support of the family 
of the person constituting the trust. The 
present c\se is, moreover, closely parallel 
to that of Mujib’un-itissa v. Ahdur 
Rahim (4). It is impossible, on the facts 
of the present cise, to hold that the pro¬ 
perty is in substance dedicated to reli¬ 
gious or charitable purposes. There lias 
been no such entire or substantial dedica¬ 
tion of the property as to bring it within 
the term wakf , and it is, moreover, 
pertinent to point out here that there is 
no provision regarding the incidence of 
the ultimate benefit. It is conceivable, 
it not likely, that the community might 
entirely disappear through internal dis¬ 
cord or the like. The law makes it 
imperative, vide S 3, Mussalman Wakf 
Validating Act, that the ultimate benefit 
should he expressly or impliedly reserve ! 
for the poor or for any other purpose re¬ 
cognized by the Mahomedan Law as a 
religious, pious or charitable purpose of a 
permanent character. 

We, tli ore ford answer issue 1 (a) in 

the negative and hold that there was no 

wakf or trust of the property wholly for 

leligious or charitable purposes, and we 

aic further of opinion that the property 

is not held in part for such purposes 

Issue 1, (b), in the circumstances of 

the last finding, does not require an 

answer because we hold that no trust was 

constituted for the reasons given above. 

Issue 1 (c), for the reason already 

stated viz., the admission of the standing 

counsel on the point, requires no finding. 

Hie non-applicmt will hear the costs of 

the Commissioner of Income-Tr.x as well 

as his own. We fix Rs. 200 as pleader’s 
fee. 

PP Reference an sire red. 

(*) [1901J -23 All. 233 -28 1. A. 15—7 Sir 
N-29(l\C). 
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Findlay, J. C. 

S. R. Vaidya— Judgment-debtor— \i 
pellant. ' ‘ 1 

v. 

Ahd ul Samad and anothei —Decree 

holder and Purchaser— Respondents. 

Misc. Appeal No. 4 of 1927, Decided oi 

from the order of th 

w/w. . u jvNagpur, D/- 4th Octobe 
l.)2b, in Civil Suit No. 8 of 1925 
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Oil'll P. C„ 0. 21, n. 66—Sale—Proclamation 
^ —Omission by a decree-holder to jile a reel fied 
* statement Is only an irregularity—Substantial 
injury to the judgment-debtor must be shown. 

The omission of tho decree-holder to file a 
verified statement of property required under 
0. 21, R. G6, Civil P, C. f is not an illegality 
which vitiates the sale. It is only an irre- 
gnlaritv, and, it is incumbent on the judgment 
debtor to prove that he was preiudiced substan¬ 
tially bv such irregularity : a8 All. 244. Poll.: 
A. L It. 1924 Pat. Ill, List. [P 15, C 1] 

V. N. Iiarlekar —for Appellant. 

A. V. Khare and S. lx. Mangulkar —for 
Respondents. 

Judgment. —The facts of this case are 
so far clear from the lower Court’s 
order. Various grounds have been put 
forth in the petition of appeal, hut only 
two have in reality been pressed. The 
< first of these is that the omission of the 
decree-holder to file a verified statement 


required under 0. 2L, R. 66 Civil, P. C.. 
amounted to an illegality which vitiated 
,the sale. I do not think the said 
jomission cm properly be described as 
an illegality. It was, at the most, 
an irregularity and it was incum¬ 
bent on the appellant to show that he 
was prejudiced substantially by the said 
irregularity : cf. Nasir-urrNissa v. 
Ohafur-ud-Din (l). 


Ground 2 of the petition of appeil does 
not admit of discussion. The matter was 
set at rest by the order of Kofcval, O.J.C. 
dated 18th September 1926, in Civil Revi 

* lon No - 299 of 1926. What, however 
foes seem to me fatal in the circumstances 

. case to the order of the lower Court 
18 ^ 10 that, in the sale proclamation 
mauza Isvpur was’exprcssly mentioned a< 
sulqect to a mortgage of Rs. 30,000. Now 
admittedly the facts are that the mort 
«age in question, which dates from the 
? e< J r ^22, was not only of rnou/.a Isapu: 
I?. of another village Gangnala a s w e 11 
is no doubt true that the mortgagee r 
c *n itled to enforce his debt against am 
father village, but the fact still remain 
1,1 , if one village is described as subjee 
0 a mortgage of a certain amount, while 
n reality another village is also include* 
!V ho mortgage, the price obtained a 
Vj* un auction*silo for 1 he first villag 
will inovitihly he less, if it is shown a 
<■ y subject to the mortgage in question 
is tnio that, even so, it was incumhen 
° n the appellant to show that he sutToie 
substantial loss by reason of the wron 
Inscription in question. but in a case lik 
Oj [1905J 2H All. 244=11905) A. W. N. 203. 


the present it is not easy to see what 
specific evidence of substantial loss par¬ 
ties in the position of the appellant could 
iu ordinary circumstances produce. In 
view of the rental collections of the 
village, which amount to about Rs. 2,000 
per year, the price obtained seems prima 
facie a highly inadequate one, even if 
allowance is made for the encumbrance on 
the property. It is true that the judg¬ 
ment-debtor ‘did not prove his allegation 
that only Rs. 9,500 was due on the mort¬ 
gage, but equally so it is not clear that 
Rs. 30,000 could have been due on the 
date of the sale. 

Even allowing for the fact of the en¬ 
cumbrance and for the further fact that 
the sir and khudkasht lands were not to 
pass under the sale, the only reasonable 
inference to mv mind, on the scantv evi- 
dence on record, is that there must have 
been a substantial reduction in the price 
obtained owing to the fact that mail/.a 
Isapur was shown as solely subject to the 
mortgage of Rs. c 0,000 in question. It 
follows, therefore, that, in the circum¬ 
stances of the present case, the reasonable 
presumption is that substantial injury 
must have been caused to the appellant 
by the sale of the village. In the case 
of so large and valuable a village, it was 
highly important and indeed compulsory 
that all essential particulars should have 
been given. Not only was this not done 
but the particulars given of the encum¬ 
brance on the village were misleading to a 
degree, and it matters not whether the mis¬ 
take occurred intentionally or otherwise. 

In argument it has been suggested on 
behalf of the respondents that a peculiar 
duty lay on the judgment-debtor of attend¬ 
ing and assisting the Court as regards the 
correctness or otherwise of the particulars 
include! in the proclamation. I have been 
referred to the decision of Mahadeo Singh 
v. Dhobi Singh (2), hut the facts of that 
cise were somewhat dissimilar, and in the 
present c iso it is perfectly obvious that 
tho decree-holder did not fully comply 
witli the duty which rested on him of 
giving along with the judgment-debtor, if 
necessarv, the particulars required under 
R. 66, sub-Ii. (2), .0. 21, Civil P. C. 
The finding, I may add, of tho lower 
Court as to the amount of loss sutiered by 
the judgment-debtor in this connexion 
is far from satisfactory, [n para. 16 
of Ids iudmimnf. I lie Subordinate Judge 

(2) A. I. It. 1921 rat. 111=2 Pat. 910. 
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holds that the auction price of Rs. 7,000, 
which was obtained “is not proved to be 
very small or inadequate.” In para. 
19 he holds that it is likely that the 
judgment-debtor has been put to some 
actual loss on account of the decree-hold¬ 
er’s default in not ascertaining from the 
mortgagee the amount due on his mort¬ 
gage. Neither finding is satisfactory. 
What the lower Court had to determine 
was whether any substantial loss or in¬ 
jury had been caused to the judgment- 
debtor. When, in addition to the facts 
referred to by the lower, Court, we 
also consider the all-important fact of 
the mortgage being described as an en¬ 
cumbrance only on the one village (mauza 
Isapur), I am of opinion that, the only 
reasonable inference from the evidence on 
record is that the sale occurred under 
circumstances which ciused substantial 
injury to the appeliant and that the de¬ 
cree-holder was mainly res^ onsible for 
these circumstances. 

In these circumstances, the appeal suc¬ 
ceeds and the order, dated 4th October 
1926, of the lower Court is reversed. As 
both parties have been to some extent to 
blame for the result, they will bear their 
own costs in this Court and in the Court 
below. 

N-D. Appeal allowed. 
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Hallifax, A. J. c. 

Jaitram and others —Plaintiffs— 4 
pollants 

v. 

Girdhari and another —Defendant 
Respondents. 

S. A. No. 154 of 1026, Docided 
29tli March 1927, from tho decree of 
Additional District Judge, Bilaspur 
30th January 1926, in Civil Appeal’ ] 

[a) Landlord nnd Tcnant-Lea-c of 

owned by co-fharers cannot be made by 
lambardar alone. J 

Where Romo persons wore co sharcrs in n 
Inge of which one was lambardar and the 
in question hud been held in severally bv 
sons other than l.nrb.ird.ir „s their k'hudk 
for some years wit h his consent and the 

bardnr agreed with the person* that they 

• w" d . 1 

% 


Held: that the deed of lease was void and the 
lambardar had no right to grant it. 


There is a common delusion that a lambardar 
has some sort of personal authority iD himself to 
grant leases of land in which he owns a share. 
Such a grant can of course te made only by the 
whole body of proprietors though they must 
frequently make it through the lambardar as 
their representative. [I >16 C 2] 


% 


(6) Specific Belief Act , S . 42—S. 42 does 
not exclude verbal denials of a title . 


\ erbal denials of title are not excluded from 
the scope of S. 42; 16 A'. L. B. 209, Bef. 

[P 17 C 1] 

J. Se7i— for Appellants. 

C. B. Parafch for Respondents. 


Judgment. — The plaintiffs and the 
defendant 1 Girdhari are co-sharers 
in a village of which Girdhari is the 
lambardar, and the land in question has 
been held in severalty by tho plaintiffs as 
their khudkasht for some years with the 
consent of the remaining co-sharer Gir¬ 
dhari. That is onough*for the purposes 
of this case, though it is very clearly 
proved by the evidence that Girdhari 
agreed with the plaintiffs that they were 

to have the solo management of this vil¬ 
lage and were to cultivate all the khud¬ 
kasht land in it. On the 15th Janu¬ 
ary 1925 Girdhari executed a deed, which 
was registered, giving Sukhiram, de¬ 
fendant 2, a perpetual lease of the land 
in dispute. Sukhiram, however, never 
got possession and on the 14th April of 
the same year the plaintiffs, acting with 
unusual promptitude, tiled the suit out of 
which this appeal has arisen, praying for 
a declaration that the lease was void. 

It has been held in both tho Courts 
below that the deed of lease is void be¬ 
cause tho defendant Girdhari had no 
right to grant it. That is undoubtedly 
correct. Thoro seems to bo a vory com¬ 
mon delusion that a lambardar has 

some sort of personal authority in him¬ 
self to grant leases of land in which he 
owns a share. Such a grant can of course 
bo made only by the whole body of pro¬ 
prietors, though most frequently they 
make it through the lambardar as their 
representative. More, however, Girdhari 

' not evei1 Purport to act on behalf of 
the whole proprietary body; he granted 

tbo lease himself, in denial of the right 

of tho other co-shu.rors to have any voico 
in tho matter and in supersession of the 
grant already made by the wholo body 
of proprietors including himself. 
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The declaration for which the plain- C 
tiffs prayed was granted to them in the is 
first Court, but the suit was dismissed by tc 
the appellate Court in a judgment con- » 
taining hardly one premise or inference 
which is sound. It starts with the state 
meat which was apparently accepted by " 

both parties, . 

that if without bringing into existence a need 
of transfer defendant 1 simply went about I 
trumpeting that he was in possession of the s 

land and not the plaintiffs and hid the right g 

to the same, a declaration against him could ^ 
not probably be had. c 

The word 4 probably in a statement. *■ 

of that sort is entirely out of place, but 
anyhow the principle stated as probable 
is treated as absolute for the purposes oi 
the argument. 

The statement is obviously much too 
wide to be anywhere near correct. . There 
is nothing in S 42, Speciiic Relief Act, 
to exclude verbal denials of a title from 
its scope. The statement of the same 
principle is repeated later in the judg¬ 
ment where the learned Judge says : 

that merely saying something could give no 
cause of action for a declaratory suit would 
appear from Mt. Ujaria v. Roshanlal (1). 

That the direct opposite of this is 
stated in Mt. Ujaria v. Roshanlal (l) 
is apparent from a perusal of no more 
than the head-note; the judgment makes 
it still clearer. 

From the false promise that 

ft mere bluster could not throw a cloud on 
\ the title, 

4 we have next the more obviously 
impossible deduction that 

mere execution of a deed of transfer as a 
further act by the person ought not to throw 
any cloud. 

The cloud is described as 

one for which a d iclaration could be main¬ 
tained. 

‘ The learned Judge then holds, quite 

correctly, that the lambardar had no 

right to grant the lciso, which was void, 

or to deal with the property at all, and 

then goes on to say : 

Ilis act of dealing, therefore, cannot really 
^ effect any transfer, and if that dealing consists 
of no other act except of executing a document, 
that act cannot bo said to throw any cloud on 
the title of the co-sliarer in possession. 

ft is impossible to imagine any ‘ act 
of doiling ” that could I>• * declared void 
uudor S. 42, Specific Relief Act, except 
one that was void. 

Finally, on a perusal of an explanation 
of t] io scope of S. 42 in a judgment of the 
(1) L1020J ltt N. L. K. 203=00 1. C. 311. 

1227 N/3 4 


Calcutta High Court, the learned Judge 
is led 

to tbo conclusion that a declaration such as 
is asked lor is not probably warranted by the 

section. 

An expression of the opinion that a 
finding on a material issue is probable 
is no decision at all, and the words o 
the section which does not seem to have 
been read are the best explanation of its 
scope. Those words lead to the conclu¬ 
sion that a declaration such as the plain¬ 
tiffs seek is certainly warranted by the 
section, and the judgment mentioned is 
to the same effect as might be expected. 

The decree of the lower appellate 

Court will be set aside and that of the 
first Court, declaring that the registered 
deed of lease is not binding on the plain¬ 
tiffs, will be restored. The defendants 
will pay the whole of the costs of the 
plaintiffs in all three Courts. The 

a for* in Court Will 00 


plaintiffs in all three Courts 
pleader’s fee in this Court will he 

rupees. . 7 

N D Decree set aside. 
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Findlay, J. C. 

Bholu— Accused—Applicant. 

V. 

Punaji — Complainant — Non-Appli¬ 
cant. 

Cr. Rev. No. 179 of 1927, Decide! on 
22nd August 1927, from the order of the 
Sessions Judge, Chhindwara, D - 2Lst 
April 1927, in Cr. Rev. No. 3 of 1927. 

(a) Criminal P. C\. S. 19 r,—False charge 
made to police hut no proceedings in Court .\o 
complaint by Court is necessary to ijrosccutc 
under S. 211, Penal Code. 

When a false charge has been made only to 
the police, but the person making the false 
charge has not applied to the Magistrate and 
no Court proceedings whatever have ensued, no 
complaint is necessary under S. 195, Criminal 
P. C., before a prosecution under S. 211, Penal 
Code, can bo instituted against the informant: 

•13 Cal. 1152, Foil.; .1 I. R. 1021 All. 7<9, 
Appr.; 31 All, 522, Doubted .• [1* 10 C 1J 

(b) Penal Code , Ss. 132 and 211 —Difference 
shown. 

Sections 182 and 211, Penal Code in reality 
differ fundamentally as regards the ingredients 
of the olleii'- • concerned. U* 10 C 2J 

Section 1V2 is primarily intended for cases of 
false information which do not ordinarily in¬ 
volve a particular allegation or charge against 
a specified and definite person. S. 211 covers 
case*, whore there is v definite information ot 


[p iu c 2 ] 

for Appli- 
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charge with reference to a criminal offonce 
against a particular person. r *'* 

P. C. Dutta and /}. Razak 
cant-. 

D. T. -Mamjahnoorti— for Non-Appli¬ 
cant. 

G. P. Dick— for the Crown. 

Order. —Tho non-applicant in this 
Court, Punaji, filed a complaint in tho 
Court of the Rub-Divisional Magistrate, 
Chhindwara, against the present appli¬ 
cant, Bholu, under S. 211, I. P. C. The 
complaint against Bholu was that lie had 
specifically reported to the police that the 
present non-applicant Punaji and an¬ 
other man had committed arson in res¬ 
pect of burning of the house of one iJe 
waji in the village concerned. The com¬ 
plainant, before tho Sub-Divisional Magis¬ 
trate, alleged that tho police, on enquiry, 
found no evidence against the present 
non-applicmt and took no action on the 
ground that the report was a false and 
malicious one. The Sub-Divisional Ma¬ 
gistrate held that, although the facts 
of thee ise might constitute an offence 
under S. 2LL, I. P. C\, they nevertheless, 
equally constituted an offence under 
S* 1^8, I. P. C., and that, this being so, 
the complaint in writing of the public 
servant—in this case, the police officer 
who took report —was necessary under 
S. 105 (l) (a), Criminal P. C , and that, 
as this was not forthcoming, he could not 
entertain the complaint. 

The complainant Punaji applied in re¬ 
vision to tho Sesssions Judge, Chhin 1- 
wara, for the reversing of the Sub-Divi¬ 
sional Magistrate’s order in question 
His application succeeded and the learnol 
Sessions Judge held that no sanction was 
necessary in the circumstances of the 
present c tse and directed the Suh Divi- 
sional Magistrate to make further enquiry 
into t he complaint. The applicant (accu¬ 
sed) lias now come up on revision to this 

Court against thesiid order of the learned 
Sessions Judge. 

Tho main argument offered on behalf of 

theappheant .s that, although S 211 

I. 1 . C., may he wider than S iso j.i om 

vot ovcv „.T,, r . ,,‘i; ™; 

S. 211 is nevertheless nr* «• 1 u 

sa»i 

t'on of the public servant concorne.f 
necessary to tho , s 

proceedings as hold by the Suh-Du' '""' 11 ! 
Magistrate. ' bUh Dlv >sional 

1 Wh0ll > ""*>>1°. I.owever, to agree 
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that Ss. 182 and 211, I. P. C, cover and 
refer to the same class of case. It is true 
that Ill (c) of S. 182, • which was 
added by tho Amending Act of 1895 
does cover the case where a criminal 
offence is alleged to have been committed 
nit there is this important difference 
that the person giving the information 
makes no implication whatever agiinst 
any particular person. Tho other two 
illustrations (a) and (b) clearly do not 

necessarily relate to matter of criminal 
offences. The gist of S. 182 is that a 
person glve s information which he knows 
01 believes to be false intending thereby 

ImwiMH 0 'i n ° Wlng St tobo hbely that 
he Hill thereby cause, the public servant 

to do or omit anything which such public 

servant ought not to do or omit if the 

2il' Vere kn °7 t0 1,im - or to use the 
awful power of'sucli public servant to 

01 ann °yanco of any person. 

15,1 ln m V oj>inion, au offence of a 
dil ©rent niture. There must he, from 

le 11 st, a distinct intent to cause in- 

* u . iy . to a Particular person and a distinct 
criminal offence must ho alleged. 

P Vo f? c ’ s * on ]n Rwprror v. Tlardxvar 

L U) is, no doubt, in favour of the eon- 
t eat ion of tho j>resent applicant, hut with 
all deference, l am unable to agree with 
t he learned Judge who decided that case 
l am humbly of opinion that the reason¬ 
ing contained therein contains a fallacy 

for it ,s assumed that, if, in the circuit,- 

Sws °2 ., a - Parti C ?' ftr Clse ’ !ln offence 
8 82 I P n e<IUllly an olTenu « under 

a comnlaint ?" ,,rev,ous 8ancti °n. or now 

complaint, is necessary to the nroseeu- 

nTi: c T r or "•«*• cri-i- 

as soldv r .it* ollenco woro considered 
mi y hilling under S. 211 [PC 
, he correctness of the decision i.i Empr- 

douhted by Walsh ."^cTmdll 0 '’ 0 T 

wafonlv'"' V (ffhhuV 'doubt 

With whicl, X, rT e 0,1 ; U10tl,ei ' question 
hi the nreso 1 " " l>t directly concorned 

ivor e nt Cl T The ,k>cisi " n - how- * 
vlIi.’.ii ' vllat >». in my opinion a 

"< iv be°hd J f 01 " 1 ' 1 of what 

Z ;• whhin'Vi am ° Un '. tu '»“*"« - 

1 P C Ti ' i . meaning of S. 211, 

The delinifion is as follows: 


(l) 34 All. 52 - 

M H. !021 All. IVO —45 All. 'JOG. 


I- olO —10 A. 
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If tho oomplainaut confinos himself to re* 
porting what ho knows of the facts, stating 

Si his suspicions, and leaving the matter to bo 
further investigated by tho police, or leaving 
the police to take such course as they think 
right in the performance of their duty, ho may 
be making a report, but he is not making a 
chargo. But if he takes tho further step, with¬ 
out waiting for any official ‘investigation, of 
definitely alleging his belief in the guilt of a 
specified person, and his desire that the speci¬ 
fied person bo proceeded against in Court,'that 
act of his, whether verbal or written, if made to 
any officer of the law authorized to initiate 
proceedings based uoou the complain nt’s state¬ 
ment, whether amounting to an ex ession of 
the complainant’s belief in the i 1 ilt of the 
specified person, or his desire that ourt pro¬ 
ceedings be taken against him, amoun s to mak¬ 
ing a charge. 

For my own part, I have not tne slight¬ 
est doubt as to the propriety of the deci- 

4 sion of Mookerjee and Sheepshanks, JJ., 
in Tayebulla v. Emperor (3), viz., that 
when a false charge has been made only 
to the police, or when the person making 
the false charge has not applied to the 
Magistrate andjwhen no Court proceedings 
whatever have ensued, then clearly, in 
my opinion, as the law at present stands, 
no complaint is necessary under S. 195, 
(Criminal P. C., before a prosecution under 
jS. 2LL, t. P. C., can be instituted against 
a ho informant. 

It has been urged on behalf of the ap¬ 
plicant that the view taken in the Cal¬ 
cutta case just quoted leads to a gross 
anomaly, because under S. 195 (L) (a) 
what may be termed the minor olTence 
4 under S. 182, I. P. C., requires tho com¬ 
plaint of the public servant concerned, 
while the major offence under S. 211 does 
not require such a complaint unless the 
offence has been committed in, or in 
relation to, a proceeding in any Court 
when tho complaint of such Court is 
necessary. I am not prepared to assume 
that any anomaly necessarily arises in 
this connexion, but, evon if there wore, 

I can see no reason for going behind the 
very clear terms of S. 195 (L) (b), Crimi¬ 
nal P. C. If the facts alleged in tho pre- 
* sent case are correct, there was very 
clearly an offence under 8 . 211, I. P. C. 
It is equally established that no criminal 
proceedings ensued and it seems to mo in¬ 
evitably to follow that no complaint from 
the public servant concerned is necessary 
before a criminal complaint under S. 2 L 1 
is lodged. I do not, however, think that 
mere fact of the relative gravity of of- 

*3) [19US] 43 Oil UVA= 24 C. I131 —3G 
1. C. 815=20 0. W. N. 1205. 
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fences is the only consideration which 
may have entered into the intention of 
the legislature when it decided that thee 
minor offence under S. 182 required the 
complaint of the public servant concerned 
while the major offence under S. 2L 1 does 
not require such complaint unless the 
offence was committed in, or with 
regard to, a proceeding in Court. As I 

have shown, S. 182 and S. *211, I. P. C , 

in reality differ fundamentally as regards 
the ingredients of the offence concerned, 
and it may he that the legislature had 
in view other considerations besides tho 
mere gravity of the respective offences 
when it enacted tho law, as it at present 
stands, under S. 195, Criminal P. C. 

I have been referred to various old de¬ 
cisions of the Calcutta and Allahabad 
High Courts in support of the view that 
every offence under S 21L, I, P. C , neces¬ 
sarily includes an offence under S. 182 
idem. In a recent Patna case Daroga Go pc 
v Emperor (4) a similar view was taken 
hut it is pertinent to point out that in 
that ciso the informant to the police did 
not stop there but eventually hied a for¬ 
mal complaint before the Magistrate. In 
my opinion, therefore, tho position is as 
follows : S. 182 is primarily intended for 
case of false information which do not 
ordinarily involve a particular allegation 
or charge against a specified and definite 
person. S. 21 L covers cases who o there} 
is a definite information or charge with 
reference to a criminal offence against a 
particular person. As the law stands at 
present, a complaint can lie under S. 211 
by the person aggrieved without any 
complaint from the public servant to 
whom the information was given pro¬ 
vided that no proceedings in Court have 
ensued. It might well lie that, in a case 
like tho present, the definite intention of 
the legislature, when a person like the 
non*applicant in this case has had false 
information given against him to the 
police, and the police have taken no ac¬ 
tion beyond the necessary enquiry made 
to satisfy themselves that the informa¬ 
tion was false, was deliberately to leave 
the door open to the person aggrieved tv> 
have his remedy by direct complaint 
under S. 21 L. Whatever the intention of 
the legislature was, however, it seems to 
me clear that, as S. 195, Criminal P. C., 
at present stands, no complaint from the' 
police officer to whom the report was 

(4) A. 1. It. 1925 Patna 717=5 Pat. 33. 
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made was necessary in the circumstances 
of the present case. I am in full agree¬ 
ment, therefore, with the order of the 
learned Sessions Judge. The present ap¬ 
plication is dismissed. 

RK - Application dismissed. 
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Jaydco and others 
lants. 


Plaintiffs—Appel- 


v. 


Defendants—Res- 
1926, Decided on 


Vithoha and others 
pondents. 

S. A. No. 221-R of_, 

11th July 1927, from the decision of the 

kirst Addl. Dist. Judge Akola, D/- 12th 

February 1926, in Civil Appeal No. 222 of 
1925. 

Evidence Act, S. 32 (6) and S. 90 —Pedigree 
satisfying condition* of Ns. 32 (G) and <j0— 
Relationship as given corroborated — Presump- 
sion as to its genuineness ought to be made. 

Where relationship as described in a genea¬ 
logical tree is corroborated in material parts by 
evidence on record and it prime facie satisfie sail 
tbo conditions prescribed by S. 32 (6) and S Go 
Evidence Act, prosumption ought to be im.de in 
favour of its genuineness : 87 All GOJ • A T n 

1021 Nag. 40 ; and A. I. It . 192.3 Nag.' 2*1 

lxcl. on. [p 21 C 1] 

P. IL Gole —for Appellants. 

F* -K. 1\ (ijicade for Respondents. 

Judgment. This is an appeal by the 
plaintiffs who have lost their suit in both 
the Courts below. They claim certain 
property as reversioners after the death 
of one Mt. Savitri, the widow of one Rai- 
singh. They claim to he the descen¬ 
dants of Danaji who is said to he the 
common ancestor. Defendants denied the 
relationship and stated that Danaji h id 
only two sons Khanaji and Janaii 
whereas the plaintiff's contention was 
thvt Mukrain, through whom they traced 

their descent was also one of the sons of 

Danaji. 

The Court of first instance held that 
’IT Y™ not tho reversioners and 

dismissed the suit. Plaintiffs p,ter r « 
Tud a ' ,,,L 'u. t ,° the , First A/ldilionalDistriS 

ud c i, Akolu, who dismissed iUn \ 

*tr fi r od 11,0 • i. s 

They have, therefore, come m! 
fcecond appeal to this Court 111 

The lower appellate Court rightly re- 


1928 

marks that the main strength of the 
plaintiffs case lies in the genealogical 
tiee (Ex. P-5) produced by Pundlik (P. 
W. 2). The said witness has deposod that 
the pedigree was prepared by his grand¬ 
father,Bhagwan, as ho learnt from his 
father. Plaintiffs have examined witnes¬ 
ses P. W. 2, P. W. 3 and P. W. 5 to 
pio\e the several links in the pedigree ; 
even the defendants’ witnesses D. W. 2, 
D. W. 3 and D. W. 5 have proved the 
family tree in certain degrees. Thus in 

the words of the Additional District 
Judge himself, 

the evidence on the record proves the tree for 
about four generations 

but no further. He, ultimately, con¬ 
cluded that the evidence failed to estab¬ 
lish the immediate relationship of the 
plaintiffs with the deceased Raisingh. 
The reasoning on which this conclusion 
is based is stated in theso words in the 

judgment : 

It is difficult to believe in tho truth of the 
genealogy produced because it tallies with the 
relations of the existing persons merely without 
proof of other material circumstances which, 
shall establish its genuineness. 

It is also remarked that 

none of the witnesses* prove tho entire pedgree 

as given in this tree but only parts ofthem°ire 
proved. ,,u 

rt wiH thus be seen that tho learned 
Additional District Judge treats the docu¬ 
ment as partly proved, hut at the same 
time, for want of evidence to prove t he 
remote links in tho pedigree, entertains 
suspicion as regards its genuineness He 

ine't I'Tn er , n0t COm ° to a ,1e,lni,c find¬ 
ing that the document is not genuine. 

It thus appears that in the opinion of 

proof v '° n DiSt, ict Judge Sl) ™ >«ore 
proof was necessary to enable him to 

come to the conclusion that the entire 

pedigree was proved as that alone would 

shhfwi th0 ' ,laintitTs ' relation- 

It'lJ 10 <lecoasC(1 Rising!,. In this 
s ate °f cadence iuu 1 findings the plain- 

of relir Urge that if th ° statement 

lo"iS J ” P containc<1 in ">o genea- 

rit , I 1 " 60 ! ’ r ° Ve(1 to be truo >n m ite- 

a Parts, and it is also proved that it 

had come into tho hands of the witness 

we.^dctd UC i 11 f, ‘° m his ‘ancestors who 

mesonr T g0n ° at the * i,n0 of the 
Present controversy, tho Court of appeal 

rest*of tho S I 1 ? 11 ' 1 ' 1 l ° |,rcsume that the 

tain^l H ° ,n0nt ,° f lela ‘ionship eui- 
tained therein was also correct in view 

dent° i!et V F ° n %°t S 32(6J ' In( f‘ an Evi- 

. Lxcept the testimony of plain- 
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tiff as P. W. 1 and of P. W. 2 there is no 
independent evidence on record to prove 
the handwriting of the genealogical tree. 
The statement of P. W. 2 that his father 
used to say that the genealogical tree was 
prepared by Bhagwan, his father, uncorro¬ 
borated though it is, makes the document 
more than 30 years old as Bhagwan is 
said to have died more than 32 years ago. 
In my opinion the lower appellate Court 
before proceeding to consider the weight 
to be attached to Ex. P'5 ought to have 
come to a definite finding whether that 
document is genuine or not in all its 
particulars. In judging its evidentiary 
value before judging its genuineness 
it lias really put the cart before the 
horse. In view of the fact that the 
relationship as described therein was 
corroborated in material parts by the 
oral testimony of plaintiffs’ witnesses, 
as also of defendants’ witnesses, and of 
the prima facie believable evidence on re¬ 
cord that Bhagwan, its author, had died 
more than 32 years prior to the present 
litigation, and of the further circum¬ 
stance that it prima facie satisfies all 
the conditions prescribed by S. 32 (6), 
Indian Evidence Act, and also of S. 90 
of the said Act, I think the learned Judge 
ought to have made a presumption in 
favour of its genuineness. This view 
finds ample support in the case Jahangir 
v. Shivrajsingh (l) and Lahnoo v. 
Motiram (2). In those cases there was no 
evidence to show who had actually writ¬ 
ten the document. In any case the 
document in question was admissible and 
had a great evidentiary? value as'a state¬ 
ment of a deceased relation of Raisingh, 
the last male holder, or at any rate of 
the witness’s ancestor who must be taken 
to have adopted it, as pointed out by 
this Court in Navuleo v. Ganoba (3). 

Under these circumstances, I think this 
is a lit case for the exorcise of the juris¬ 
diction vested in mo under S. 103, Civil 
P. C , of recording my findings on the 
crucial point left undecided by the lower 
Appellate Court, namely the genuineness 
°r otherwise of the genealogical tree as 
given in Ex. P-5. On going through the 
entire evidence on record and judging of 
the facts of the ciso in the light of the 
presumption above referred to, and in the 

(1) [ion] a? All. 600=30 I, C. 605=13 
A. I,. J. 817. 

<2) A. 1. R. 1021 Nag. 40. 

<3) A. 1. R. 1025 Nag. 271. 


absence of any evidence to the contrary, 
I hold that the mere circumstance that 
the genealogical tree was not previously 
produced in any Court of law is not- 
sufficient to outweigh the presumption of 
genuineness which I make in respect of 
Ex. P*5 so far as the links beyond four 
generations are concerned. I accordingly 
find that Ex. P'5, taken as a whole, amply 
proves that the plaintiffs were related to 
the common ancestor, Danaji, through 
Makram who was one of his sons. 

As the suit was dismissed on the tole 
ground that the plaintiffs’ relationship 
was not established, and as differing from 
the Courts below I hold that it is es¬ 
tablished, I remand the case to the Court 
of first instance for the decision of the 
rest of the points involved but left un¬ 
decided. Appellants will get refunds of 
Court-fees paid on the memoranda of 
appeal to this Court and the lower appel¬ 
late Court. Other costs of both the 
appeals will be paid by the respondents. 
Costs in the first Court will be costs in 
the suit. 

N.D. Case remanded. 
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Findlay, J. C. 

Pandurang Krishnaji Deotale Ac¬ 
cused—Applicant. 

v. 

Emperor —Opposite Party. 

Mis. Petn. No. 29 of 1927, Decided on 
20th July 1927, for transfer of Criminal 

Case No. 4 of 1927. 

* (a) Criminal P. C., Ss. 526 (1) (b) and (e)— 
Intricate questions arising in a case—Case 
should be tried by stipendary Magistrates 
Criminal P. C., S. 1.5. 

Cases, which sire likely to be keenly contes¬ 
ted and intricate in nature, are, on the whole, 
likely to be more cfhciently disposed of bv 
stipendiary Magistrates than by Honorary 
Magistrates. [ P ‘^2, C 2] 

(b) Criminal P.C. t S. 52G (1) (a) and (e) — 
Test is that High Court must think that fair 
and impartial trial shall not be obtained. 

The criterion for a transfer under Cl. (1) (»). 
S. 523, is that tho High Court must be*of opi¬ 
nion that the applicant will not receive a fair 
and impartial trial in the Court below. I bo 
mere fact that the applicant entertains an 
absolutely unreasonable bolief that ho will not 
have a fair trial would not be sufficient to order 
a ‘transfer ’Under. Cl. (o), S. 526 (1), C riminal 

P. C.: A. /. U. 1026 Nag. 448, Doubted. 

J [I>23, Cl] 

S. S. Deshpande —for Applicant. 

G. P. Dick — for the Crown. 
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Order. This is an application for 
transfer of a pending criminal case. The 
applicant, Pandurang Krishnaji Deotale, 
described as a malguzar and a durbari, 
etc., has been aec sed of olTences under 
Ss. 42G and 29.3, I. P. C., by one Karim 
Miya Musalman, the complaint being 
that the applicant has desecrated and 
destroyed a certain tomb of a Mahorn- 
edan saint. The complaint would 
appear to have been tiled in the Court 
of the City Magistrate, Nagpur, who 
endorsed it for disposal according to law 
to a Mahomedan Honorary Magistrate 
of the second class. It is not clear on 
what grounds the order of transfer was 
passed, or under what provision of law 

and it is alleged on behalf of the appli¬ 
cant that, under the ordinary routine, 
the case should have been tiled in the 
Court of another Magistrate of the second 
class who happens to he a Hindu. The 
present applicant applied to the District 
Magistrate, Nagpur, for transfer of the 
case. The District Magistrate passed an 

order to the etiect that the case did not 
appear to he a communal one as 14 pro¬ 
secution witnesses were Hindus and only 
seven Mahomedane. In these circum¬ 
stances he declined to transfer the case. 

For my own part it seems to me im¬ 
possible at the present juncture for this 
Court, like any other one, to ignore the 
patent fact that considerable communal 
tension exists all over India. The very 
nature of the present criminal complaint 
tends to make it a communal one. A 
Hindu of some standing in the locality 

concerned is said to have desecrated the 

tomb of a Mahainedan saint and is being 
criminally prosecuted therefor by a Ma¬ 
homedan. A copy of the appeal has been 
produced by the applicant relating to the 
CISC, showing that an appeal is being 

made to . the Mahomedan community to 
collect funds for carrying on the case 
and the like. In those circumstances I 
am unable to agree with the learned 
District Magistrate either in the terms 
of the order in which he dismissed the 
application for transfer, or in his letter 

to this Court showing cause against the 

present application, in which ho states 

that the case is of no administrative 
importance. 

It seems to me, moreover, that, in all 
probability difficult questions, both of 
law and fact will arise in the case and 
that it will he a keenly contested one 
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both on the prosecution and defence sides 
is sufficiently patent. While I value 
the services of Honorary Magistrates 
highly, there can he no gainsaying 
the fact that cases, which are likely to bo 
keenly contested and intricate in nature,! 
are, on the whole, likely to he more 
efficiently disposed of by stipendiary 
Magistrates than by Honorary Magis¬ 
trates, or at least the accused persons 
concerned well believe this to he the case 
The former Magistrates have had a more 
specific and detailed technical training 
and, as a rule, have much more experi¬ 
ence in the conduct of criminal cases. 
l<rom this point of view, therefore, it 
would seem to me advisable that this 
case should lie tried by a stipendiary 
Magistrate of the first class, and I come 
to this conclusion, even having regard 
to the provisions of S. 526 (1) (bj and 
(e), Criminal P. C„ both of which would 
seem to be applicibie in the circum¬ 
stances of the present case. 

I now desire, however, to pass to (ho 
allegation put forward on behalf of the 

applicant that a fair and impartial trial 
was unlikely to he had in the Court of the 
Second Class Honorary Magistrate, to 
whom the City Magistrate sent the 
criminal complaint for disposal. [ desire 

° f ? ce , t0 -Associate myself from what. 

half oT i' ' 0 r allCeation otTere<1 on ho- 
haUo ho applicant in this connexion. 

viz., that the mere fact of this case 

having been sent to an Honorary Magis- 
‘ t c ’ hi ° ’ !lppe 1 n i s ‘o boa Mahomed in, 

s on I reasonable cause for apprel.cn- 
imn. . ha , , h0 ,' Vil1 not have a fair and 

wou'l 1 * a • " r - An intolerable position 
would arise, ,f ,t were to he open to any 

accused person in a case of a communal 
t^rnnlf lS1 00111,11 una 1 nature to obtain a 

Hnl A? " Cas ° from 11,0 Court of a 
Hindu Magistrate merely because bo. 

versa T ' a M; .homeda„, or vice 

tntlm l however, been referred 

/ Julia T ,° f A.J.C., in 

A-dulla v Bakaram ( 1 ). While with 
entTlvIs’ lVn not pre P arc <l. as at P'es- 

nt adv'sed, fully to agree with that deci- 
21° n f ot <’"'1 it necessary at the 
of r ' C I er r lnsmil,l0 ‘ « Hench 

present o <> U Seci » s mo in the 

down hv M T' if ,ho standard laid 

ciso bo ci ! | , X ' A •' C..i„ the said 

p mu t w llS COneC '' "'CM tin, up- 

1 ” "" u| d be entitled to a transfer of 

] 1 K 1 ,JM N “8 N. L. R. Zb. 
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the case even under S. 52G fl) (a), Crimi" 

% nal P. C. The applicant may be a Dur¬ 
ban, a malguzar, and a man of some little 
position, hut I have little doubt but that, 
he, however unreasonably, does entertain 
some fear that ho might not receive a 
fair and impartial trial in the Court of 
the Honorary Magistrate. For my own 
part, however, with all deference f should 
have found myself unable to accept the 
dictum laid down in the c tse quoted 
above that, if an accused person does, in 
fact, believe that he will not have a fair 
and impartial trial in a certain tribunal 
however unreasonable that belief may bo, 
the case should be transferred to another 

I Court. I may say that, for my own part, 
t appears to me that the criterion for a 
ransfer under Cl. (1) (a) of the section 
juoted is that this Court must be of opi¬ 
nion that the applicant will not receive 
i fair and impartial trial in the Court 
below. Again, I am not prepared to 
xclmit that merely because the applicant 
Bntertains an absolutely unreasonable be¬ 
lief that ho will not have a fair trial, the 
fact would he sufficient to order a transfer 
under Cl. (a), S. 526 (L), Criminal P. C. 
As I have said, however, I do not find it 
necessary to decide the present case under 
CL (a) and, therefore, it is needless at the 
prosent juncture to refer the point t have 
alluded to to a Bench. 

As I have stated above, I consider that, 
for the reasons given in the beginning of 
% this order, it is expedient under Cls. (b) 
and (e) that this case should bo tried by 
a stipendiary Magistrate of the first class. 
I have already endeavoured to make it 
clear that, by passing this order, I do not 
for one moment intend to suggest th;\t 
Honorary Magistrates are as a class 
unable or unsuited to dispose of the ordi¬ 
nary type of criminal cises, yet at the 
same time the fact remains that more 
dillicult or intricate a criminal case is, 
the more a priori desirable it is tint a 
stipendiary Magistrate should dispose of 
it- Accordingly [ order Criminal Case 
No. 4 of 1027 to he transferred from the 
Court of fl)o Honorary Magistrate, 2nd 

Class, either to the Court of the District 

agist i ato, Nagpur, or to such stipendiary 

Magistrate of the 1st Class, whether the 

tatter lie a Hindu or a Mohamedun, as the 

1 trict Magistrate may select for th( 
Purpose. 

*C1C Case transferred. 
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Findlay, J. C. 

Anand lino —Decree-holder—Appellant. 

v. 

Pandurany and others — Judgment- 
debtors — Respondents. 

K. A. 269 of 1927, Decided on 25th 
July 1927, from the decree of the District 
Judge, Chhindwara, D - 26th February 
1927, in Civil Appeal No. 14 of L927. 

# (a) Civil J'. C., S. 60 (1) (c —House dilapi’ 

dated — l)ccrcc-holder cannot ash for sale of s\te 

unless the owner is proved to have no intention 

£ 

to rebuild. 

Merely bocausc the house requires ro-con- 
structiou or re-building and a short period of a 
year or so has elapsed since the old hou^e dis¬ 
appeared or bee.line dilapidated, the decree- 
holder is not entitled to come in and attach 
the site with the dilipidated house standing 
thereon in absence of clear pr of th.it the owner 
has no intention of re-building and continuing 
to make use of the site for the same purpose as 
before. [P *23 C 2 A P 24 C lj 

(b) Civil V . C\, S. GO (1) ' c)— W hether agri¬ 
culture must be main means of subs! 'U nco 
{(Quaere). — One of ihc judgment-debtors wholly 
dependent on ayriculture—House bclonyi iuj to 
all is pi of a ted. 

It is doubtful whether it is correct, as regards 
the question whether any particular person is 
an agriculturist within S. (>U (1) \c), to adopt 
the criterion that agriculturo must necessarily 
be his main moans of subsistence. Where, 
however, one of the judgment-debtors is wholly 
dependent on agriculture, the house belonging 
to judgment-debtors jointly is not liable to 
attachment: lie marks of Dcvadoss, J., in A. I. 
11. ID20 Mad. 3oO, Doubted. [P 24 C 2] 

V. li. Dhoke — for Appellant. 

Judgment.—The sole question in this 
second appeal is whether the house of 
the judgment-debtors is or is not liable 
to attachment having regard to the 
provisions contained in S. 60 (L) (c), 
Civil P. C. 

Two points are urged on behalf of the 
appellant • (decree-holder) in this con¬ 
nexion. The first of these is that the 
houso has recently fallen down, or is at 
least in a dilapidated state, and that, 
therefore, the site on which the house 
stood cmnot he said to he protected. The 
District Judge has, however, in his appel¬ 
late order, pointed out that the father of 
the judgment-debtors only dirt] a year or 
so before the date of the judgment and 
that he had actually cultivated the land 
in mau/.a Simla, f am wholly unable to 
accept the contention that, merely because 
tlie house requires reconstruction or ro-J 
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building and a short period of a year or 
so has elapsed since the old house dis¬ 
appeared or became dilapidated, the 
decree-holder is entitled to come in and 
attach the site with the dilapidated house 
standing thereon. It seems to me that 
there must be clear proof, before tlie ap¬ 
pellant’s contention in this connexion cm 
succeed that the new owners have no 
intention of re-building and continuing 
to make use of the site for the same pur¬ 
pose as before. That is certainly not 
made out in the present case, and the 
first contention offered on behalf of the 
appellant, therefore, fails. 

The second point urged in this second 
appeal is that the judgment-debtors can¬ 
not be regarded as agriculturists. It is 
admitted that they have sub-let their 
held in mama Sirata since the death of 
father. It is also admitted that 
live in another village and make a 
part of their livelihood by selling 
pan or by private service. The District 
Judge, however, has found that at least 
one of the judgment-debtors is a minor and 
has no other means of livelihood except 
the cultivation of the Sirata land, which 
lias meanwhile been sub-leased on a rent 
of Ids. 100. This fact of itself would, in 
my opinion, imply that this minor judg¬ 
ment-debtor is an agriculturist and ipso 
facto the house would not be liable to 
attachment. On the broador question 
whether, in view of the fact that the 
major judgment-debtors have no other 
means of occupation besides the culti¬ 
vation of the field in question and reside 
elsewhore, they can be described as agri¬ 
culturists, I do not find it necessary at 
present to give a detailed finding. I have 
been referred to the decision in Jamna 
Prasad v. Raghunath Prasad (L) and 
Muthuvenkatarama Reddiar v. Othcial 
Receiver , South Arcot (2). In the former 
case, the judgment-debtor was both a 
zainindarand a cultivator, and the learned 
Justices concerned held that he could not 
bo described as an agriculturist The 
decision of Ismay, J. C , in Ganpat Ram 
v. Lakshman Rao (J) is somewhat to tlu* 
contrary effect. As regards the Madras 
case, quoted above. [, with all deference 
entertain cons,durable doubt as reg'ink 
the corre ctness of the remarks made by 

(1) [1013) :,5A.i; 307 = 10 I. C.125=U A. L. 


(2) 
( 


2) A. I. R # 10*26 Mad 3)0—-ii \r i mr* 
i> [1890] 13 C. I>. U R 30 • 2 ' 7 - 
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Devadoss, J., at p. 229 thereof. It seems 
to me that there might be another ratio 
decidendi of the question involved than 
the criterion whether the so-called agri¬ 
culturist, whose estate is in question, is 
one whose sole means of livelihood is 
gained by the cultivation of the land. In' 
my opinion, an equally possible criterion 
might lie whether it was not essential 
that any particular person, who is a 

tenant in a particular village, should be 
deemed to be an agriculturist with refer¬ 
ence to that village, even if lie has other 
sources of income elsewhere. A house in 
the village would be equally essential .in 
such a case for the storing of his agri¬ 
cultural instruments, the stabling of his 

cattle and the like, if not for his personal 
residence. It is noticeable in this con¬ 
nexion that in Cl. (c), S. GO (1), Civil 
P. C., unlike Cl. (b), there is no require¬ 
ment laid down that a house must he 
necessary to enable an agriculturist to 
earn his livelihood as such. I do not 

desire in the present case to deliver any 
considered pronouncement on the point 
involved, but I do entertain considerable! 
doubt as to whether it is correct, as 
legalds the question whqther any parti¬ 
cular person is an agriculturist for the 
purpose of S. GO (l) ( c ), Civil P. C., to 1 
adopt the criterion that agriculture must! 
necessarily he his main means of subsist- 1 
ence. As I havo already said, the fact, 

ul one tbo judgment-debtors-res- 
pondents has been held to he wholly! 
dependent on agriculture, is sufficient in' 
itself t 0 save the present property from 
attachment. 

The appeal is accordingly dismissed 
Vithout notice to the respondents. 

Appeal dismissed . 
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Kinkhedr, A. J. C. 

and ot hers Plaintiffs— Appli* 


v. 


Manjai and others— Defendants—Noi 
Applicants. 

- Po v - No 229-B of I92G, Decide 
<m 30th July L927, from the order of M: 
jmd Addl. Dist. Judge, Akola, D- 23r 
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(a) Civil P. C , S . 115 —Pauper application 
rejected and Court-Jee demanded—Revision 
filed against this order —Subsequently suit 
dismissed for not producing stay order—Revi¬ 
sion from the original order is still maintain¬ 
able—Civil P. C., 0. 7, It. 11 ; 0. 17, R. 3 ami 


A mere finding that an applicant is jointly 

interested in the property held hv his joint 

father will not suffice. It would simply show 

that he is eutitled to property, but not that he 

is possessed of means : 1 All. 77, Rel. on. 

1 [P 27, C 1] 


0. 33, P, 1. 

Petition to continue a suit in forma pauperis 
was rejected on 4 23rd November 1926. Revision 
against this order was filed on 18th December 
1926 The demand for Court-fee was revived 
and time granted to make good the deficiency 
till 2Uth December 1926. The plaintiffs made 
an application supported by an affidavit on 
20th December 1926 for stay of the order de¬ 
manding Court-fees and of the further pro¬ 
ceedings in the suit until the disposal of the 
revision petition by High Court. The other 
parties did not object to the application being 
granted. The Judge granted one month’s time 
to plaintiffs to obtain an order of stay from 
High Court, and fixed the case for 21st Febru¬ 
ary 19-7. On 20th December 1926 the High 
Court fixed the case for hearing parties, but fixed 
it for 29th July 1927. On that day the non-ap¬ 
plicants’ pleader by a petitiou brought to the 
notice of this Court that the suit was dismissed 
by the first Court, for want of prosecution . and 
non-payment of Court-fees, on 21st February 
1327, and urged that, in face of that order, the 
High Court had no longer any jurisdiction to 
decide the revision on its merits. 

livid : that the lower Court’s order, dated 
21st February 1927, did not operate to deprive 
llighCourt of its jurisdiction to dispose of the 
petiticn of revision on its merits, as it was 
ucithei a judgment nor a decree, nor a decision 
within the meaning of 0.17, R. 3, Civil P. C. 
It was also not an order of rejection of the 
plaint, because it did not conform to the re- 
quiremeHs of O. 7, R. 11 (c). ’ [P 26, C 1] 

(6) Civt />. c , 0. 17, U. 3— Production of 
stay order s not an “ act ” within the rule. 

An act in order to fall within the purview 
of acts contemplated by 0. 17, R. 3, must bo an 
act necessatf to the further progress of the 
suit ; but an\ct which brings about a stav 
and thus arrest\ the further progress of tho 

suit, can by no &rotch of reasoning bo inter¬ 
preted to bo an ^ necessary to tho further 
progress of tho suv \ Court cannot, there¬ 
fore, dismiss a suitor non-prosecution bocause 
the party failed to (* 0 duce a stay order within 
the period allowed.\ [p 2G, C 1, 2J 

(c) Civil P. C., (A31, R. 1 —Interlocutory 
order. \ 

Revision is cntertainh] 0 against an interlo¬ 
cutory decision reject!^ tt n application for 
permission to sue in forV^ pauperis •. A. I. R. 
1922 .!//. 1, not Foil. ; \ /. 1924 Nag. 11 

and A. I. R. 1925 Nag. \\ 

, ~ .. ^ \P 26, C 2, P 27, C 1] 

{d) Civil P.C., O. 33, nY —/in applicant to 
be disqualified to sue as pWr must be pox- 
& csscd of incans to puyiipurt-lees and not 
merely entitled to property. V 

While holding an onqulryVto the fact of 

pauperism, tho Court must a<L cSS itself to tho 
question whether the applican. before it are 
or are not possessed of moansV p,,y tho re¬ 
quisite Court-fee and not to till righteousness 
or unrighteousness of tho claim! [p 27, C 1] 


G. R. Deo —for Applicants. 

A. V. Kharc , G. G. Hatwalne and S. T. 
Dhave —for Non-applicants. 

% 

Order .—From a senior officer in tho 
judicial service of Mr. Atrey’s standing 
and experience one is entitled to expect 
a much better form of disposal of a suit 
than what is disclosed in this case. lie 
is also supposed to he aware of tho voca¬ 
bulary of technical expressions which tho 

Civil Procedure Codo employs and of the 
forms of procedure it prescribes. In this 
case Mr. Bhagade passed an order on lltli 
July 1925 demanding ad valorem Court- 
fee from the plaintiffs on a claim valued 
at Rs. 27,8LG which required a Court- 
fee of Rs. 935. Time was given to the 
plaintiffs to make up the deficiency till 

17th September 1925 

The plaintiffs (out of whom three are 
minors and are represented by tho major 
brother plaintiff 1) found it difficult to 
raise the money required to make up 
tho deficiency and, therefore, applied for 
permission to continue the suit in forma 
pauperis. That petition, however, was 
rejected on 23rd November 1926, on 
grounds which torm the subject of this 
revision, which was filed on 18th Decem¬ 
ber 1926. The demand for Court-fee was 
revived and time granted to make good 
the deficiency till 20th December 1926. 
The order demanding Court-fee and fix¬ 
ing 20th December 1926 as the date for 
its payment does not form part of the 
order dated 23rd November 1926 under 
revision, hut was separately recorded in 
the order-sheet with the result that it 
was not challenged in revision. But all 
tho same tho plaintiffs made an applica¬ 
tion supported by an affidavit on 20th 
Decembor 1926 for stay of the order 
demanding Court-fees and of tho further 
proceedings in tho suit until the dis¬ 
posal of tho revision petition by this 
Court. The other parties did not object 
to the application being granted (vide 
order-sheet dated 20th December 1926) 
and, therefore, the Court could have 
straight-oil granted it and stayed tho 
further proceedings of the suit and 
awaited the decision of this Court in 
revision. But unmindful of the compli¬ 
cations which his order might entail ( 
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the Judge granted one month’s time to 
plaintiffs to obtain an order of stay from 
this Court, and fixed the cise, curiously 
enough, for a date two months ahead, 
i. e , for 2Lst February 1027. 

On 20th December. 1926 this Court 
fixed the case for hearing parties, but no 
earlier date being available fixed it for 
29th July 192/. On that day the non- 
applicints’ pleader by a petition brought 
to the notice of this Court that the suit 
was dismissed by the first Court, for 
want of prosecution and non-payment of 
Court-fees on 21st February 1927, and 
urged that, in face of tbit order, this 
Court hid no longer any jurisdiction to 
decide the revision on its merits 1 have 
therefore, to consider the question raised 
as a preliminary objection as to whether, 
and if si, how far the lower Court’s 
order dated 21st February 1927 operates 
to deprive this Court of its jurisdiction 
to dispose of the petition of revision on 
its merits The applicints contend that 
that order is of no consequence and does 
not operate as a bar to the exercise of 

this Court’s revisionil jurisdiction as it 

is neither a decree nor a decision within 
the meaning of S 2, Civil P. C., which 
determines the suit ; nor does it amount 
to a rejection of the plaint so as to he 
termed a decree particularly as it does not 
purport to have been passed under O. 7, 
R, 11, Civil P C. 


act which brings about a stay and thus 
arrests the further progress of the^suitJ 
can by no stretch of reasoning bo inter¬ 
preted to be an act necessary to the fur¬ 
ther progress of the suit. The law does 
not empower the Court to penalize all 
failures irrespective of the nature of the 
acts. But, even then, what is the penalty 
provided in the rule, not a dismissal of 
the suit; but what the Court is enjoined 
to do “notwithstanding such default,” is 
to proceed to decide the suit forthwith,” 
i. ©., without any further adjournment. 
It is, therefore, clear that it cannot 
dismiss the suit for non-prosecution as 
the learned Judge has chosen to do, ap¬ 
parently in his eagerness to secure a more 
nominal disposil for statistical purposes, 
where he was bound to decide, i. e., try 
the suit on the merits on such material 
as ho had before him at that stage. None 

who reads the order dated 2lst February 
1927 will ever characterize it as a deci¬ 
sion on the merits of the cise. Nor had 
the lelined Judge the mind to draw up a 
decree, which must follow every judgment, 
which alone could give the plaintiffs a 
right of appeal. I daresay that the Judge 
had not applied his judicial mind to find 
out the legitimate requirements of the 
cise at that stage, and, had not the 
patienco even to think out the proper 
mode of disposal applicable to or provided 
for a ciso of this kind. In this state of 


I think, the applicants* contention is 
correct and must prevail. A perusal of 
the order will convince anybody that it 
is neither a judgment nor a decree, nor 
could it bo styled a decision within the 
meaning of O. 17, R. 3, Civil P C. 
Much loss am I prepared to oall it an order 
of rejection of the plaint, because it does 
not conform to tho requirements of O. 7, 
R. 11 (c), Civil P. C. It will bo seen that 
the order dated 20th December 1926 does 
not fix a time for supplying the requisite 
stamp paper and, thoroforo, the plaintiff’s 
failure could not he visited with the 
penalty of rejection of the plaint. The 

dismissal of the suit was, therefore, out 
of question. Even assuming that the 
one month’s time allowed on 20th Decern- 

her 1926 for obtaining an order of stay 

i Court ’ Wis time granted to 

plaintiffs for the doing of an act, still 

that act in order to fall within the pur- 
view of acts contemplated by 0. R 3 

P* V1 ! ’ mU8t 1,0 an ilct necessary to 

the further progress of the suit; hut an 


an 


itiivj j. <1111 t/Ulloul ilil ill'll. iff/ ou ,y U11 <11/ 

the disposal does no credit to the Judge 
who secured it for merely statistical pur¬ 
pose. The order dated 2ist February 1927 
set up as a bar to the ocerciso of my 
jurisdiction has thus neitter the dignity 
nor the value or operatioi of a judgment, 
or decision or decree or rrder having the 

force of decree; it has rot got that finality 
of adjudication which is peculiar to a 
decreo or to the reaction of a plaint 
which could amount to a decree within 
the meaning of S. 2 Civil P. C. I have 
no other altcrnati/o hut to ignoro it 
altogether and treiting tho li, as still 
continuing in tho.owor Court (tho record 

; , case being only shelved, as it wero, 

in the meantime, proceed to decide tho 
petition for reusion as if nothing had 
happened to lianpor my jurisdiction. 

£ \ f | l » . _» ^ ^ tho merits 

morn nK 1 ’ ! ' \ must llis P° S0 Of one 

noio objectim. It is to tho effect that 

nt/rl V° n *1 ontertlli nal.lo against an 

interlocutor decision rejecting an appli- 
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cation for permission to sue in forma 
pauperis, as held in Mahadeo Sakai v. 
Secretary of State (l). But on the view 
taken in this Court such revisions are 
entertainable: cf. Achal singh v. D. B. 
\Seth Ji wand as (2) and Ckandansingh v. 
Lai man (c). 

Now as regards the merits of the peti¬ 
tion for revision, suffice it to say that the 
question at issue has not received the 
attention which it deserved, at the hands 
of the Judge. He seems to have been 
wayed away by the so-called unrighteous- 
less of the claim. The Court has really 
lothingto do with that aspect of the case 
while holding an enquiry into the fact of 
pauperism. It must address itself to the 
question whether the applicants before it 
are or are not possessed of means to pay 
the requisite Court-fee. I have explained 
in Ckandansingh v. Laxman (3), what 
the expression means. The means must 
not be possessed by the applicants. The 
distinction between non-possession of 
means and not being entitled to property 
for purposes of the enquiry into pauperism 
under 0. i.3, Civil P. C., must be clearly 
borne in mind, before one can appreciate 
the real question he has to decide in such 
cases. The applicants are entitled to a 
clear finding by the lower Court on the 
question whether in its opinion they are 
or are not possessed of means sufficient to 
pay the requisite Court-fee. A mere 
finding that they are jointly interested in 
the property held by their joint father 
Raibhan would not suffice. It would 
simply show that they are entitled to 
property but not that they are possessed 
of means. 

In this connexion I may draw the 
attention of the learned Judge to the 
lucid exposition of the law of Mitakshara 
on this point to bo found in Baldeo Das 
v. Sham Lai (4). I may usefully quote 
the observations of the learned Chief 
Justice. 

boa.-* who are members of an undivided 
Hindu family acquire by birth an interest in 
the paternal as veil us the ancestral estate, and 
are entitled in certain events to interfere to 
prevent waste or to enforce partition in the 
lifetime and without the consent of their 
father ; but while their intercut is proprietary, 
it hicks the incident of dominion. ‘They have 
not independent dominion, although they have 
a proprietary right.’ Colebrookc’s Digest of 


(1) A. I. R. 1922 All. 1=44 All. 248. 

U) A. I. R. 1924 Nag. 44=19 N. L. R. 1G.5. 

(3) A. 1. R. 1926 Nag. 438=21 N. L. R. 98. 

(4) [lb7G] 1 All. 77. ' 


Hindu 1-aw, 15k. v. Ch. vii, 433, vol. ii, p. 5G2 r 
3rd Edn. 

In the reported case, the son had taken 
possession of a house as soon as it was 
vacated by the tenant to whom the father 
had rented. The father, therefore, sued 
to eject the son. The defence was that 
plaintiff had no right to eject as the 
property being ancestral the parties had 
equal rights therein. The first Court 
decreed the claim, but the appellate Court 
dismissed it; on appeal to the High Court 
the father was given a decree on the 
ground that he had independent dominion 
over the property though the son had a 
proprietary interest therein. This would 
show that it cannot be presumed that 
every undivided Mitakshara son possesses 
the property over which his father has 
independent dominion. The soundness of 
this view has been accepted in the follow¬ 
ing cises: Jallidar Singh v. Bam Lai 
(5), Dharma Das Kundu v. Amulyadhan 
Kundu (6J and Ganpal v. Sundri (7). 

The case is, therefore, remanded to the 
lower Court for a fresh decision of the 
petition with advertence to the above 
remarks and in accordance with law. In 

the circumstances of the case I make no 

• * _ 

order as to costs of this revision, each 
party being made to sutler his own. 

R.K. Case remanded. 

(5) [18793 4 Cal. 723. . . ! . 

(6) [1900] 33 Cal. 1119=3 C. I. J. 61G = 
10 C. W. N. 765. 

(7) [1914] 12 A. L. J. 103C=25 1. C. 112. 
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Macnair, A. J. C. 

Tribeniprasad —Plaintiff. 

v. 

Bamdas —Defendant. 

Civ. Ref. No. 127 of 1927, Decided on 
23rd July 1927, made by the Small Cause 
Court Judge, Murwara, in Civ. Suit 
No. 5 of 1927, D/- 14th March 1927. 

In) Registration Act , S. 17 — “ year ” 

The word “ \ear” in S. 17 (d). Registration 
Act, means a year according to tlio Gregorian 
calendar and if the leaso relates to a period for 
more than one year it is compulsorily registr- 
ublc under S. 17, Registration Act. [P 28, C 1,2] 

(6) Registration Act , S. 2 (7 )—Agreement to 
pay rent is a lease . 

A document by which rent is agreed to bo 
paid is a lease as defined in S. 2, Cl. (7), Regis¬ 
tration Act. [P ‘28, C 1} 
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(c) Landlord and Tenant—Suit for rent can 
he changed into one for damages for use and 
occupation provided plaint is amended and 
amendment should be granted in proper case. 

Unless an alternative claim is made, no sum 
can bo decreed as damages for use and occupa¬ 
tion, where the suit is for rent; but a prayer to 
amend the plaint by adding an alternative claim 
should be granted if the omission in the plaint 
was due to inadvertence or mistake, and the 
prayer for amendment is made without inex¬ 
cusable delay: 21 W . R. 208 and A. I. R. 1925 
Rang. 282, Foil.: 22 Cal. 752; 31 All. 276; and 
27 Cal. 239; Ref. [P 29 C 2] 

<?. B. Gokhale—iov Plaintiff. 

Judgment. —The plaintiff in a Small 
Cause Court suit alleged that the defen¬ 
dant agreed to occupy his house on a 
mouthly rent of Rs. 25 from Pous badi 1, 
Sambat L982, to Aghan sudi 15, Sambat 
1983. The plaintiff did not execute a 
written lease, hut the defendant executed 
an unregistered document, dated 24th 
November 1925, by which ho agreed to 
pay rent. The defendant made some pay¬ 
ment but arrears wero due. The plaintiff 
sued to recover these arrears. The defen¬ 
dant pleaded that, as the period of lease 
was more than one year according to the 
English calendar no valid lease of the 
property had been made. The plaintiff 
urged that if the lease was invalid he 
was entitled to compensation for use and 
occupation of the premises; but the de¬ 
fendant submitted that the suit could not 
be converted into suit for damages. 

The learned Judge has stated that ho 
entertains doubt on three points: (l) 
whether the document filed by the plain¬ 
tiff amounted to a lease; (2) whether the 
agreement for lease was for a year or for 
more, (3) whether any sum could be de¬ 
creed as damages for use and occupation, 
where the suit was for rent and no alter¬ 
native claim was made. Ho accordingly 
made a reference under the provisions of 
O. 46, R. 1, Sch. 1, Civil P. C. 

The learned Small Cause Court Judge 
has given his opinion that the ront*noto 
or kabuliyat was not a lease-deed under 
S. L05, Transfer of Property Act. This 
question does not arise if the document 
is inadmissible in evidence. The docu- 
jment is clearly a lease as defined in S. 2, 
Cl. 7, Registration Act. It is admitted 
that the term mentioned in the document 
exceeds a year according to the Gregorian 
(calendar. The word “ year ” in S. 17 (d) 

* 11 t , - a year according 

to the Gregorian calendar. On the first 

two questions then, I have to state that 


the document was a lease for more than 
one year within the meaning of S. 17, 
Registration Act, and is, therefore, not 
admissible in evidence. It is desirable to 
state, although the point was not ex¬ 
pressly mentioned in the order of refer¬ 
ence, that the alleged lease was invalid as 
S. 107, Transfer of Property Act, lays 
down that such a lease can be made only 
by a registered instrument. 

With regard to the third point the 
learned Judge has referred to the view 
taken in Sheo Karan Singh v. Parbhu 
Naraiji Singh (l), that a decree for com¬ 
pensation can be passed in a suit for rent 
where no alternative claim is made ; but 

he states that he prefers the definite view 

to the contrary held by the Calcutta High 
Court. It would have been well if he 
had cited the rulings of the Calcutta High 
Court to which he refers. In Lukhee 
Kanto Das Chowdhry v. Sumeeruddi 
Lusher ( 2 ) a Full Bench of the Calcutta 
High Court decided that where a claim 
for compensation on account of occupa¬ 
tion of the land is not made in the plaint, 
the landlord was not entitled to have the 
question tried whether any compensation 
was due. But their Lordships added: 

- m ^ * s ! n the discretion of tho Court to amend 
the plaint or tho issues and to allow it to be 
tried, and whero the omission to make tho 
claim iu the plaint appears to bo duo to inad¬ 
vertence or by mistake, it would bo proper to 
do so. 


In Surendra Narain Singh v. Bhai Lai 
Thakur (3), tlie plaintiff in second appeal 
for the first time put forward a claim for 
compensation for use and occupation; and 
Pnncep and Ghose, JJ, remarked that to 
give him a decree for use and occupation 
would amount to an amendment of the 
plaint They proceeded to consider whether 
amendment of the plaint was permissible. 

hey cited, as the leading case on the 
subject, Lukhee Kanto Das Chotcdhry v 
umeeruddi Lusher (2\ and referred to 
the facts of the caso which they were 
considering. They came to the conclusion 
iat the suit, if tried as one for use and 
occupation, would raise issues of an en¬ 
tirely different character from those on 
which tho trial as a suit for rent has 
)een held and would necessitate a new 
trial of the case by the lower Court upon 
Iresh evidence . They refused to allow 

(1) [1909] 31 All. ^rTaTiI^G A. L. J. 


$ K] M Cal.^ B - L ‘ R ' 213 (F - B ) - 
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the amendment of the claim with the 
remark that it was undesirable to allow 
such amendment in second appeal 
when the plaintiff had, in two Courts, 
never contemplated it and had even gone 
so far as to persistently maintain his case 
as originally brought. In Rachhea Singh 
v. Upendra Chandra Singh (4), it is 
stated : 

The learned Judges who decided this case 
Surcndra Narain Singh v. Bhal Lai Tliakur 
(3), declined to allow the plaintiff a decree for 
damages for use and occupation, as to do so, it 
was said, would amount to allowing an amend¬ 
ment of the plaint in such a way as to convert 
a suit of one character into a suit of another 
and an inconsistent character. 


With all respect I express my opinion 
that this was not the ratio decidendi of 
Surendra Narain Singh v. Bhai Lai 
Thalcur (3). 

I fully agree with the view of the Cal¬ 
cutta High Court that there must be an 
alternative claim for compensation before 
a decree for compensation can bo passed 
in a suit for rent. But the view of the 
Calcutta High Court is that the alter¬ 
native claim may be made by an amend¬ 
ment of the plaint. The remarks of 
Prinsep and Ghoso, J Jsuggest that they 
think that such an amendment might, 
in exceptional cases, be allowed in second 
appeal. The practical difference then 
between the • view taken in Bengal and 
that held by the learned Judges who 
decided Sheo Karan Singh v. Maharaja 

Parbhu Narain Singh (I) is not very 
great. 

A Full Bench of the Rangoon High 
Court has recently decided in Maung 
Shwe Myat v. Maung Po Sin (5), that, 
where a plaintiff sued on a promissory 
note without adding an alternative cause 
of action based on the original loan, lie 
may bo allowed, if tho necessary amend¬ 
ments have been made, to obtain a decree, 
although he had been unable to prove 
execution of the note. This supports tho 
view that amendment by addition of an 
alternative cause of action may bo 
allowed in suitable cases. 

In tho case under referenco the plaintiff 
bad at an early stage asked that if tho 
lease was invalid ho should he given a 
decree for compensation. By so doing he 
did make a claim in the alternative. Tho 
f eal question which aroso was whether 
amendment of th e plaint should bo 

LlJUUj 27 Cal. 2 . 10 . " 

b'd a. 1 . K. 11)25 Hang. 282=3 Rang. 18) 
« H»J# 


permitted. I consider that, according to 
the view taken in Lukhee Kanto Das 
Chowdhry v. Sumeeruddin Lusher (2), 
amendment of tho plaint should be 
allowed. The omission to make the claim 
in the plaint arose from inadvertence or 
mistake, and the prayer to amend I lie 
plaint was made at an early stage. The 
learned Small Cause Court Judge has 
pointed out that for a suit between land¬ 
lord and tenant special Court-fee is provi¬ 
ded. Formal amendment of the plaint, 
then, is necessary in this case, even if it 
is not in all cases. 

My opinion on the third point, then,, 
is that unless an alternative claim is! 
made, no sum can be decreed as damages 
for use and occupation, where the suit is 
for rent ; but a prayer to amend the 
plaint by adding an alternative claim 
should be granted if the omission in the 
plaint was due to inadvertence or mistake 
and the prayer for amendment is made 
without inexcusable delay. 

N.D. Reference answered. 
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Macnair, A. J. C, 

Gov ind —J u d g m e n t * d e b t o r—Appellant 

v. 

Laxman —Decree-holder—Respondent. 

S. A. No. 353-B of 1925, Decided on 
31st January 1927, from the decree of 
the Special Addl. Dist. Judge, Akola D,- 
27th August 1925, in Transfer Civil Ap¬ 
peal No. 74 of 1925. 

Civil 1\ C\, O. 21, 11, G— Decree transferred 
to another Court — Transferring Court can 
again transfer it to third Court. 

Whore a decree is transferred to another 

Court for execution, the transferring Court can 

again transfer the decree to a third Court. But 

it is necessary for a Court, after transfer of a 

decree for execution, to take precaution in 

complying with a second request for transfer or 

execution : it may he advisable that the Court 

should always send orders for stay of execution 

• • 

to the transferee Court before taking,such fur¬ 
ther actions: 13 CJ’.L.n. IG9, Foil. [P 30 C 2] 

G. G. Jlatvalne —for Appellant. 

M. B. Niyogi —for Respondent. 

Judgment - -The only question raised 
in this appeal is whether the application 
dated 15th July 1910 to the Poona Court 
of Small Causes was mudo to the proper 
Court. The Poona Court had previously 
transferred the decree to the Akola Court 


HO Nagpur 
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for execution,and the question is whether 
the Poona Court could subsequently 
entertain an application for transfer of 
the decree to a third Court. I remark that 
it-appears to me clear that jf a Court has 
power to send a decree to another Court, it 
has power to execute the decree itself; for 
if it has power to take steps towards 
the attachment of property outside 
its jurisdiction, it can surely attach pro¬ 
perty within its jurisdiction. The learned 
Additional District Judge, relying on 
Gorakhram v. Sivaiya (l), a clear decision 
of this High Court, his answered the 
•question in the affirmative. 

The authorities to the contrary are 
•certainly formidable. In Maharaja of 
Bohhili v. N a rasa raj u Fed a (2) it was 
held that in a cise such as this the Court 
which pissed the decree had no jurisdic¬ 
tion to entertain an execution application 
unless concurrent execution had been 
ordered or proceedings in the Court to 
which the decree was sent had been stay¬ 
ed for the purpose of executing the decree 
in the former Court. In Rangasxcami 
Shetti v. Sheshappa (3) it was held that 
an applicition for transfer of a decree 
again to another Court must be made in 
the first instance to the Court to which 
the decree had already been transferred. I 
add that in Mitra’s Limitation Act, 7 th 
©dn., p. 569, and in Rustomjec’s Limi¬ 
tation Act, 3rd cdn., p. 789, the view 
opposed to that taken in Gorakhram v. 
Sivaiya (L) is taken to be the law. 

The Madras case, however, was taken 
in appeal to the Privy Council, and their 
Lordships of the Privy Council appear to 
ine to have refrained from expressing 
entire agrornent with their Lordships of 
the Madras High Court. They expressly 
referred to the fact 'that the application 
to the transferring Court was for the sale 
of property within the jurisdiction of the 
•Court to which the decree had beon 
transferred, and mentioned that this very 
property had been attached by the latter 
•Court. The proposition which their 
Lordships of the Privy Council affirmed 
is that when a decree is transferred to 
another Court, an application to do 
-something which that othor Court can 
adequately perform cannot ho made to 
the transferring Court. 


1928 
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( 2 ) 

(3) 


[19J0] 13 C. P. L.K. ico ~ 
f 191*2] 37 Mad. *281=23 M L t 

I. C. 738^(1912) M. W.N. fSl 
A. I. R. 1922 Bom. 359=47 Bom. ,5G. 
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I agree with the respectful observations 
of the lower appellate Court to the edect 
that the learned Bombay Judges who de¬ 
cided Rangaswami v. Sheshappa ( 3 ) ap¬ 
pear to have thought that their Lordships' 

remarks were of more general application 
than they really are. 

In Saroda Prosaud Micllick v. Lachmee 
Pul (4) their Lordships of the Privy 
Council have clearly held that a decree 
could be transmitted to three Courts 
concurrently for the purpose of execu- 

4 - • T 1 * t -m > . 


tion It 


is not urged before me 


- — w Ill C/ 

that alterations in the Civil Procedure 
Code have affected the validity 
of this judgment. It appears to me 
that the later judgment reported in Ma¬ 
haraja oj Bohhili v. Narasaraju Pe/la ( 5 ) 
is quite consistent with the earlier de¬ 
cision. I do not see why, if a Court can 
send a decree for execution to two Courts 
simultaneously, it cannot do so on differ¬ 
ent dates. It is no doubt necessary for 
a Court, after transfor of a decree for 
execution, to tako precautions in comply¬ 
ing with a second request for transfer or 

execution: it may be advisable that the 

Court should alway send orders for stay 
of execution to the transferee Court bo- 

ore tak.ng sucll f urthei . acMons Bufc 

the Court is aware of the former transfer 

application. 6 ^ a ° tio " °“ the 

s 

Iigh Court in Gorakhram v. Sivaiya (l) 
The appeal, therefore, fails and j, dis¬ 
missed. Costs on the appellant. 

O ] t 

—, 7 .— r -— A ppca l dism issed. 

sS,‘ v £*=» W 

W 1: A. Ms‘??ca °' 
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Findlay. J. c. 

• Railway Company —Appli-. 


G. 

cant. 


Civ' a t° "^‘-Non-AppUcant. 

on ith? » N f‘ 142 of 1!) 25. Decider 

September 1925 

A fi unabl, 

*««. and p?n*u J!!n? a !* and 

fund thou (pi lick */* 11 * s , not ^titled to re> 

nf fa <"' d In 

struod r s °moaninB h tl hi l‘\”u in S 111 >*» con- 

ptsflonger’s person p th ° t,ckefcs ,,rt * °»i ihc 

with rofcron P co to S shoil,t, l r ° l,i ?° 

• 3 that they must have in 
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their possession immediately available through¬ 
out the journey the tickets, which entitle them 
to travel. There is no room in the phraseology 
■of the provision in question for a loose inter¬ 
pretation of its terms, and it has obviously been 
framed with a view to preventing the enormous 
inconveuituoe and trouble which would other¬ 
wise arise iii the mattor of checking and 
collecting tickets from passengers by railway. 

[P 32 C 1] 

The plaintiff with some 31 other peoplo had 
booked from D to N. On arrival at the latter 
station he found that seven tickets were miss¬ 
ing, He accordingly was charged with excess 
fare and penalty. The plaintiff, i:o sooner ho 
o.inio out into the station yard, on en¬ 
quiry, from his companions, found the miss¬ 
ing tickets and took them back to the ticket 
collector for refund. The refund was refused. 
He therefore filed a suit and got a decree for 
the amount 


. Held : in revision, that the amount was pro¬ 
perly realized from the plaintiff and that the 
more fact that he produced or was willing to 
produce the tickets later does not entitle him to 
a refund. [P32C1J 

Held : furtbor that the railway company 
might well have made ex gratia without any 

sacrifice of-principle a refund in the peculiar 
circumstances of the case : 12 Cal. 192, List. 

[P 32 C lj 


K. K. Gandlie —for Applicant. 

H.W. Dale, for Non-Applicant. 

Judgment This is an application b 
the defendant Cj. I. P. Railway Coin pan 
for revision of the judgment and decree c 
the Judge, Small Cause Court, Nagpui 
dated the 7th February 1925 granting 
decree for Rq. 21-10-0 in favour of th 
non-applicant Mahadeo against the sai 
railway company. On the 11th Ma 
U24 the plaintiff, with some cd otlu 
people who constituted a marriage parti 
had booked from Dhamangaon railwa 
station to Nagpur. On arrival at tli 
latter station one of his party was son 
out with some 28 tickets and their holdei 
to arrange for tongas in the station yan 
ihe plaintiff meanwhile with six othei 
came shortly afterwards to the gate, hi 
ho found to his utter surprise that lie hr 
notjkot the seven tickets in question I 
accordingly was charged with excess fai 
and penalty amounting to Rs. 21 - 10-1 
and obtained a receipt therefor. 

Plaintiff’s case further was that, lie i 
sooner than came out into the statu 
yard on enquiry from his companion 
ho found the missing tickets and toe 
them back to the ticket collector. Tl 

ei, collector, however, referred him 

j'ffe proper authorities for a refund. Yar 
lous apphcitions therefor to the high 
railway authorities were rejected. 


The defendant railway company ad¬ 
mitted the realization of tlie railway fare 
and penalty in question and pleaded that, 
as the plaintiff had not the tickets in his 
possession when he passed out of the 
wicket gate, ho lias rightly been charged 
as above. It was further denied that the 
plaintiff non-applicant had returned with 
tho tickets a few minutes later, hut in 
any event a plea was taken that, even if 
this were so, this circumstance would 
not derogate from the right of tho rail¬ 
way company to have recovered the 
charges in question and to have refused a 
ref u nd. 

It is, first of all, necessary to determino 
whether the plaintiff, a few minutes later, 
returned with the missing tickets and 
offered them to the ticket* collector as 
alleged. The plaintiff has given prima 
facie satisfactory evidence on the point 
and he is confirmed so far by the evidence 
of P. W. 2, Bulkrishna, his companion. 
He (P. \V. 2) had the tickets in his pos¬ 
session and lie had gone in the station 
yard to procure tongas. Apart from letters 
from the Chief Traffic Man iger and the 
like containing a denial that the ticket 
collector was shortly afterwards shown 
the misssing tickets by the plaintiff-non- 
applicant, the defendant' railway com¬ 
pany produced no evidence whatever on 
the point. It is obvious that the fact 
whether plaint iff did or did not produce 
the tickets within a few minutes after 
the original episode, may be an important 
one. On the question of fact involved, 
therefore, it is perfectly clear that the 
oral evidence of plaintiff and Bilkrishna, 
in the absence of any rebutting evidence, 
establishes the fact that, some ten minutes 
after he had had to pay the penalties, 
etc., he returned with the tickets to the 
ticket collector, who in his turn re¬ 
ferred the plaintiff to higher authorities 
for a refund. 

The question I have to determine, 
therefore, is whether, in view of the terms 
of S. I Iff, Railways Act, the plaintiff is 
in tlie circumstances entitled to a refund 
°f the Rs. 21-10-0 in question, which was 
levied from him. Reliance has been 
placed in this connexion on the decision 
in llart v. Bushin (lj, hut that decision 
is somewhat inapposite in that therein 
Ss. L7 and ffl, Railways Act, 1879, were 
concerned whereas, in the present in¬ 
stance, the apposite provision of S. 11U of 

HJ llbc&J 12 Col. 192. 
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the Act of 1890 is concerned. In this 
connexion it must be noted that the words 
“with him” occur in S. 113. These words 
did not occur in S. 31 of the Act of 1879. 
I think these words must be construed as 
meaning that the tickets are on the 
passenger’s person. This avowedly the 
plaintiff non-applicant did not have 
when he attempted to pass from the sta¬ 
tion premises. The provision of law in 
S. 113 is one' of a very special nature, 
which was no doubt enacted by the legis¬ 
lature in view of the difficulties which 
arise in practice with reference to persons 
travelling without tickets, and although 
the case is a somewhat hard one from the 
point of view of the non-applicant, I feel 
it my duty, although with regret, to 
decide that in the circumstances the 
amount was properly realized from the 
plaintiff non-applicant, and that the mere 
fact that he produced or was willing to 
produce the tickets later does not entitle 
him to a refund. The risks of fraud upon 
the railway* company which arise if 
tickets wore to be allowed to be produced 
subsequently are too obvious to require 
emphasis. In those circumstances I am 
of opinion that the Judge of the Small 
Cause Court erred in granting the plaintiff 
the decree ho did. 

It is important that passengers should 
realize with reference to S. 1L3, Indian 
Railways Act, that they must have in 
their possession immediately available 
throughout the journey the tickets, which 
entitle them to travel. There is no room 
in the phraseology of the provision in 
question for a loose interpretation of its 
terms, and it has obviously been framed, 
as it has, with a view to preventing the 
enormous inconvenience and trouble 
which would otherwise arise in the mat- 
por of checking and collecting tickets from 
passengers by railway. 

The judgment and decree appealed 
against are accordingly roversed and the 
plaintiff’s suit is dismissed. In the 
peculiar circumstances of the case, how¬ 
ever, the plaintiff has undoubtedly a 
strong material grievance if not a legal 
one, and, in view of this fact, I ordor the 
parties to bear their own costs .both in 
this Court and in the lower one. It seems 
to me that the railway company might 
well have made ex gratia without any 
sacrifice of principle a refund in the 

peculiar circumstances of the case if on 

inquiry it was found, as I believe was the 


case, that the non-applicant produced the 
tickets a few minutes later. 

£>.D. Decree set aside. 
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Findlay, J. C. 

Ghulba and others —Plaintiffs—Appel¬ 
lants. 

v. 

Maroti and others- -Respondents. 

S. A. No. 391 of 1927, Decided on 17th 
August 1927. 

C. P. Tenancy Act (1920), S. 6 —Surrender 
and transfer by limited holder—No distinction 
can be drawn. 

There is no distinction between a surrender 
and a transfer by a limited holder where the 
limited holder has done all that was required 
of her under Ss. 5 and 0, C. P. Tenancy Act 
( 1920), before making the transfer: A. I. p. 
1925 Nag. 300 and A. I. 11. 1927 Nag. 129, Foil. 

R. N. Padhey — for Appellant. 

Judgment. —I have heard the pleader 
for the appellants in this case but can see 
no reason for interference. The distinc¬ 
tion which he has attempted to draw 
between the decision in Bikram v. Thalcur 
Ganesh Si ugh (l), where a surrender was 
concei ned, and the present case, where a 
transfer is concerned, seems to me utterly 
inapposite in view of the reasoning in 
paras. 7 to 12 of the decision just quoted. 
Wo are not hero concerned with the 
devolution of the interest of an absolute 
occupancy tenant after his death, but 
with the transfer made during the 
lifetime of defendant 4. As has boon 
s io\vn in para. 6 of the lower appel¬ 
late Court’s judgment, Mt Bindi did all 
that was repuired of her under Ss. 5 
and 6. C. P. Tenancy Act 1920, before 
making the transfer in question. Deci¬ 
sions like those in Vithu v. Mt. Mendri 
and Bhura v. Rainrao (3) have been 
sufficiently dealt with by Hallifax, A J.C., 
in his comments on ratio decidendi in 
Vasudco v. Bhitva (4). As at present 
a vised, I can see no reason for differing 
from the viow taken by Hallifax, A. J. C„ 
in lo last case quoted and I find myself 
m full agreement with the judgment and 
decree of the learned District Judge. 

The appeal accordingly fails and is dis¬ 
missed without notice to the respondents. 

D, D * Appeal dismissed. 


(1) A. I. R. 1927 Nug. 129=23 N. L. K 1 
2) [1909] 5 N. L. R. 172=4 1. c V * * 

*! tWWJBN. L. R. 104 = 17 I. 0.350. 

1*1) A. 1. R. 1925 Nag. 300=21 N. L. H. C'l. 
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Kinkhede, A. J. C. 

' Waman —Plaint iff—Appellant. 

v. 

N. il. Mitra— Defendant—Respondent. 

S. A. No. 380 of 192G, Decided on 1st 
August 1927, from the decree of the Dist. 
Judge, Nimar, D/- 16th April 1926, in 
Civil Appeal No. 18 of 1926. 

Civil P. C\, S. SO—A Government school¬ 
master though his services are lent to the muni¬ 
cipality is a public officer and is entitled to 
the notice under the section . 


A schoolmaster who was originally in Govern¬ 
ment service, but whose services are only lent 
to the municipality and part of whose allow¬ 
ance is payable by Government and who has a 
lion on the Government post he held, must bo 
deemed to be a public officer and as such en¬ 
titled to a notice of suit under the section. 

[P 33 C 2] 

H. S. Gour and W. R. Puranik —for 
Appellant. 

V. Bose and P. N. Rudra —for Respon¬ 
dent. 


Judgment. —This "second appeal by 
tho plaintiff challenges the correctness of 
the findiugs recorded by the lower appel¬ 
late Court on the following two points: 

(l) Whether the defendant-respondont 
was entitled to a notice of suit under 
8. 80, Civil P. C, and this suit is, there¬ 
fore, not maintainable without such 
notice. 


(2) Whether the beating which tho 
plaintiff received at tho hands of the 
defendant was within the discretion of 
the defendant in his capacity of the head 
of the school, and whether the exceeding, 
if any, of the powers given by S. 65, 
C. P. Educational Manual, is a mattm 
which at tho most can ho dealt with de 
part mentally and not form tho subjeci 
of investigation or adjudication in a civi 
Court. 


The learned counsel for tho uppelh 
argues with referenco to point ( 
that the defendant is not a public offr 
ajid that tho act complained of cannot 
looked upon as one done by him in offic 
capacity. On the other hand it is argi 
that inasmuch as the defendant was 
the service of tho Government and 
services were only lent to the munici 
lily, and part of his leave allowance 

Government, and ho has 
hen on 1 he Government post he held, 

iniihl Im deemed to he a public officer : 
as such entitled to a notice of suit un 

I92K N Ti A f> 
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S. 80, Civil P.C. Tho decision of the Court 
of first appeal on the first point gives 
effect to this contention of the respondent. 

I think this contention is sound and must 
prevail. The respondent,though on deputa¬ 
tion and in receipt of salary debitahle to 
municipal funds, for the time being, re¬ 
tained liis lien on his original service 
under the Government, and had the 
animus reverteruli to his old master, 
Government, whenever he wished, or 
whenever his new employer desired to 
dispenso with his services. Tho best test 
is: Who could have dismissed him from 
service; surely tho municipality could 
not have; although it could have refused 
to avail itself of his services and even 
stopped the remuneration payable to him. 
It could have under certain conditions 
also asked the Government to take him 
hack, if it was not satisfied with his 
work. I am not, therefore/ prepared to 
treat him as having lost his protection as 
a public officer an 1 the consequent im¬ 
munity from a civil suit except upon aj 
notice, merely, because his master thought 
fit to accede to the request of the local j 
body to lend bis services to it tempora - | 
lily. Tho decision of the learned District 
Judge on this point is, therefore, entitled 
to he maintained in second appeal. 

The second question involves consider¬ 
able difficulty, as it deals with the extent 
of corporal punishment which the defen¬ 
dant, in his capacity of the bead of the 
educational institution, could have, under 
the powers vested in him by the Educa¬ 
tional Manual, legally inflicted on a stu¬ 
dent in whom he suspected a spirit of 
so-called insubordination; how far his 
action cannot come up for treatment in a 
civil Court as an infringement of the civil 
right of a subject of the Crown is a ques¬ 
tion of great or vital importance to tho 
public as the view taken by the District 
Judge raises a very complicated question 
of law, and requires thorough discussion, 
of tho law of guardianship and parental 
authority, in tho matter, of inflicting 
corporal punishment on their children or 
wards, and, of the extent to which it is 
or can he delegated to the schoolmaster, 
for purposes of maintaining discipline in 
schools under t heir charge. Inasmuch as 
the lower appellate Court’s judgment is a 
dissenting judgment, it would have been 
all tho more necessary for mo to examine 
the matter very thoroughly with a view 
to see whether tho learned District Judge 
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M. R. Bobde for Appellant. 
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applied the law to the facts correctly. 
But whereas I agree with him on the first 
point and hold that the suit is not main¬ 
tainable without notice, it is unnecessary 
for me to examine the matter raised in 
the second point set forth above. 

I may, however, observe that in the 
view he took of the first point he should 
not have hazarded any expression of 
opinion on the second point. While, 
therefore, maintaining the dismissal of 
the suit for want of notice I expressly 
declare the District Judge’s findings on 
the other point as wholly unnecessary and 
out of place in the present suit as framed, 
and, therefore, not binding on the parties 

in the subsequent litigation, if any, on 
this point. 

The appeal fails and is dismissed. As 
the suit fails on a technical point, I direct 
that the parties bear their * own costs 
throughout. 

N.D. Appeal dismissed. 
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Macnair, A. J. C. 

Shanker Rao Chitnavis —Defendant 4 
—Appellant. 

v. 

Ganpat Rao Pande and others — Plain- 
titfs and Defendants—Respondents. 

F. A. No. 37 of 1023, Decided on 6th 
July 1927, from the order of the Addl. 
Dist. Judge, Bhandara, D - 12th January 
1923, in Civil Suit No. 7 of 1920. 

(а) Execution sale—Setting aside (Prideaux 

.1. J . C.). 

The fact that one sale took place in execution 
of two decrees against the same person is 
obviously no good reason for setting aside the 

Stile. £P Q in 

(б) Transfer of Property Act, S. 74— Sale 
under prior mortgage decree—Surplus sale 
proceeds go not to owner or transferee of h{ s 
rights fait to puisne mortgagee (Macnair, 

• * • c/ • t- . j 

O held a mortgage on a certain property of 
which S was the next mortgagee. The mort¬ 
gagors after mortgaging with S, lost their 
title to the property which was sold in execu¬ 
tion of a simple mpnoy decree and again sold 
in execution of CPs mortgages. fi> ok r ‘ , 

Hrnt ; that the surpVs remaining 
satisfying 6 * mortgage would go to the next 
mortgagee and not to purchaser under money 

It is open to the owner or his transferee 

file a su.t for some portion of the sale proceeds 
on the ground that the debt to 

satUfied or » ? Ul0 ‘ ie P rocec<ls has been 
than fb , th t the a «ount of his dobt is less 

than the sale proceeds. 3 q_ 


„ S. A. Crhaclgay, T. V. Jakatdar and 
V. M. Jakatdat for Respondents. 

The original judgment was as follows : 

Prideaux, A. J. C.-^This judgment 

also disposes of first appeal No. 20 of 
1923. 

It seems that in civil suit No. 7 of 
1920 on the filej of the District Judge 
Ganpatrao Pande obtained a mortgage 
decree against Raoji and others, defen¬ 
dant 4 in that suit being Shankar 
Rao Chitnavis, the present appellant, 
and defendant 3 Sanisherkhan was 
held entitled to redeem because of a de¬ 
cree in a redemption suit obtained by him 
on 2nd August 1913. In that suit 
the mortgagors sued to redeem but failed 
to do so, and Sanisherkhan, who was in 
possession as a possessory mortgagee, is 
said to have retained possession as owner 
from the date of that decree. Then in 
civil suit No. 8 of 1920 Ganpatrao Pande 
got a decree against «Raoji and others, 
Samsherkhan being defendant 3 and 
Shankar Rao Chitnavis being defendant 
4. 1 Ins decree was for Rs. 10,124-2-3 

In the first case, in which the final de- 
ciee was passed on 3rd February 1922 'the 
property concerned was an 8-annas share 
of mauza Garada with cultivating rights 
in .sir and houses situated therein, the 
who le of mauza Nawegaon with the 
cultivating rights in sir and houses 
tlieiem, and mango trees in four villages 
V.Z J.ngl, C |„ lndori 2: 

pan. In the second suit, No. 8 of 1920 
the property mortgaged consisted of an 
H annas share of mauza Garada with 
a lights except cultivating rights in sir 
lam , and 10-annas share of Nawegaon 

without cultivating rights in sir. The 

execution of the decrees was sent to the 

Collector who sold the property which 

immir RS ' 1G ', 0U0 ilt the sal °- and the 

sm plus proceeds transferred to the civil 
Cmirt came to Rs. 1 554 2-11. That sur¬ 
plus the executing Court has given to 

Wher ban, and against that order ttio 
1 lesent two appeals have been filed. 

* J? il1 fi,st ( leal with fust anneal 
No -.0 of 1923. It is filed by the origi¬ 
nal mortgagor. It seems that Shankar 
, o Chitnavis' claim to the village Nawe- 
»aon rests on a sale of 28th September 
7. when the village was sold in oxecu- 

:! on of a simple money decroo against 
the owners. Ho never got possession as 
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Samsherkhan was then in possession as a 
usufructuary mortgagee. In his appeal 
Raoji the original mortgagor contends 
(that the sale should be set aside, because 
one sale took place in execution of two 
(decrees. But this is obviously no good 
(reason for setting aside the sale. That 
!fact does not vitiate the sale and it 
stands. But in any case it is difficult to 
see how any surplus could possibly go 
to the mortgagor who has lost all right 
to the property. It must go either to 
Chitnavis or to Samsherkhan. 

Another ground on which it is con¬ 
tended that the sale should be set aside is 
that the decree in suit No. 7 of 1920 
covered only 56 acres of sir , while the 
whole had been sold. But the decree 
covers the whole of the sir , and if Raoji 
was not satisfied with that decree his 
business was to appeal against it. It is 
too late to do so now. This disposes of 
first appeal No. 20 of 1923. It is dis¬ 
missed with costs, and the appellant will 
pay respondent's cffsts. 

I now come to the other appeal ; first 
appeal No. 37 of 1923. The argument there 
is that by his purchase of 28th September 
1908 Shankar Rao Chitnavis became the 
owner of a part of the mortgage property, 
viz. the village of Nawegaon, and has still 
the right to sue Samsherkhan for redemp- 
tion.and accounts ; that he has never been 
foreclosed and that the mortgagors now 
cease to be owners. For the appellant 
here, the contention that the sale should 
he sot aside is given up, and his case is 
that the surplus should be paid to him. 
It is argued that as regards this appellant 
Samsherkhan is a mortgagee and his fore¬ 
closure is of no uso against the appellant 
as he was the owner subject to Samsher¬ 
khan’s and Ganpatrao’s mortgages. 

For Samsherkhan it is argued that the 
lower Court is right in giving him the 
surplus, for he was the prior mortgagee, 
the date of his mortgage being 17th June 
1904 when the interest was created in his 
favour ; that after Ganpatrao’s mortgage 
had been satisfied he comes next ; that 
nhankar Rao Chitnavis may claim to re¬ 
deem in a separate suit but that matter 
Coes not affect Samsherkhan’s right to 
claim the surplus proceeds of the sale ; 
that on the date of the last auction-sale 
oamsherkhan was in possession as a prior 
mortgagee as far as Chitnavis was concer- 
ned ; and that as the latter could not 
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dispossess Samsherkhan without redeeming 
him, he cannot claim any surplus. Then 
a mistake is pointed out in the sale pro¬ 
ceedings. The property was to be sold 
subject to Samsherkhan’s mortgage, hut 
this was not done, and this mistake is 
said to give Samsherkhan an additional 
right to the surplus. 

It seems to me that the facts in this 
case are not difficult. The original owners 
or mortgagors, after mortgaging with 
Samsherkhan, lost their title to the vil¬ 
lages which were sold in execution of a 
simple money decree and again sold in 
execution of Ganpatrao’s mortgages. 
Though the latter’s sale is without the 
express order that the sale was subject to 
Samsherkhan’s mortgage yet the result 
would be that the purchaser at the auc¬ 
tion-sale would become owner subject to 
that mortgage, and that the person really 
entitled to the surplus is the purchaser 
from the original mortgagors, because 
Samsherkhan’s rights as a mortgagee are 
in no way affected by the sale, and remain 
intact, and the surplus ought to go to the 
person on whom the burden of Samsher¬ 
khan’s mortgage would eventually fall to 
lighten his burden of paying that mort¬ 
gage : Samsherkhan’s right in his mort¬ 
gage subsists in its entirety, and that 
right not having been taken away he has 
no right to the surplus. 

Another reason for not giving it 
to him is that his mortgage was a posses¬ 
sory one, and it is yet to be seen whether 
anything is due on that mortgage. He 
has yet to render accounts, and his posses¬ 
sion against the present appellant is that 
of a mortgagee. 

For these reasons I set aside the order 
of the lower Court and direct that the 
surplus in the sale be paid to Shankar 
Rao Chitnavis. His appeal succeeds and 
he will get his costs from the contesting 
defendant Samsherkhan. There will be 
only one set of pleader’s costs in both 
appeals. 

The Judgment on review was as 

follows: 

Macnair, A. J. C.—This appeal was 

decided by my predecessor on 18th August 
1924. The facts which I have to consider 
are not very numerous. The property con¬ 
cerned consists of an eight-anna share in 
mouza Garada and a sixteen-annas share 
in mouza Nawegaon. The original owners 
of this property mortgaged it on three oc¬ 
casions, first in 1900, next in 1904 to 
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Shamsherkhan and lastly to Gan pat rao 
Pande. Then raouza Nawegaon was sold on 
28th September 1908 in execution of a 
simple money decree to Sir Shankar Rao 
Chitnavis. The mortgage effected in 1900 
has been assigned to Ganpat Rao Pande 
and the property has now been sold 
for the satisfaction of the first and 
third mortgages. The price obtained was 
sufficient to satisfy these mortgages 
and the appeal refers to the distribution 
of the surplus proceeds, Rs. 1,554-2-11. 
The learned Additional District Judge, in 
his judgment dated 12th January 1923. 
held that as Shamsherkhan was impleaded 
as a puisne mortgagee he was entitled to 
receive the surplus amount towards the 
discharge of the interest and principal 
money due on his mortgage. My pre¬ 
decessor held that Sir banker Rao Chit¬ 
navis, the purchaser from the original 
mortgagors, was entitled to the surplus, 
as he represented the original owners and 
Shamsherkhan’s rights as a mortgagee 
were not affected by the sale. Ho added 
that as Shamsherkhan’s mortgage was a 
possessory one it was not clear that any- 
ting was still ( due on his mortgage. My 
predecessor entertained an application 
for review, and I -have, for reasons stated 
in my order dated 30th March 1927, 
granted that application. Both parties 
desired that the whole appeal should bo 
considered afresh. 

The first point which is urged is that 
the learned Additional District Judge was 
wrong in deciding that the balance of the 
sale-proceeds should be paid to the puisne 
mortgagee rather than to the representa¬ 
tive of the owner. It is not urged before 
me that Shamsherkhan is a prior mort¬ 
gagee and thus retains any rights in the 
property after sale and it is clear that as 
the sale was effected in order to satisfy 
a mortgage executed in 1900 it concludes 
Shamsherkhan’s rights in the property 
comprised in that mortgage. It is urged 
by the appellant that the whole or at 
least some part should bo paid to the 
owner. 

In my opinion the decision of the lower 
Court is correct. I take the case in its 
simplest form : A borrows Rs 10 000 
on certain property from B, and later ’Rs. 
5,000 on the same property from C B 
forecloses, and the property i s sold' for 
Rs. 12,000. It seems obvious that C 

““ s ‘ g0 ‘ h * s Rs 200 0 i" Part payment of 
the Rs. oOOO advanced, and that A, who 


11(10 


me iuii value ol Jus 


-- uy 

effecting two mortgages should get nothing 
more. To put it in another way : A has- 
merely a right of redemption on payment 
of the two debts he has incurred. C has 
a right to the property until A redeems 
him. If the property is sold by B, C’s 
right is transferred to the surplus sale 

get nothing out of 
he has satisfied C’s 


proceeds, and A can 
these proceeds until 
debt. 

I next deal with 


the argument that 


- —--- uaguiueui; time 

Shamsherkhan has been 'in possession of 
the mortgaged property as usufructuary 
mortgagee and that his mortgage may be 
satisfied. Shamsherkhan had a light to 
retain the property until it was redeemed 
by the holdef of the right of redemption 
oi his successor in title. The property 
was taken out of his possession and sold 
owing to the prior claim of Ganpatrao] 
iande. It seems clear that ho should* 
retain possession of any balance left after] 
satisfying Ganpatrao's claim until a suit' 

for redemption or its equivalent is file ! 

I see nothing to prevent Sir Shanker Rao 
Chitnavis filing a suit for some portion 
of the sale proceeds on the ground that 
the debt charged on these proceeds has 
been satisfied or that the amount of his 
debt is less than the sale proceeds. It 
seems obvious, however, that tho person 
who would have continued to enjoy nos- 

session of the village but for Ganpatrao 

Pande s charge on tho village, should re- 
mamin possession of whatever is left 
after Ganpatrao Pande’s charge is satis- 
ied, until a suit of tho nature of a suit 
for redemption is filed. 

It is not t hen really necessary to decide 
the point, misapprehension about which 

led to the application for review. [ re¬ 
mark, however, that my predecessor was 
under a misapprehension in thinking 
that Sir Shankor Rao Chitnavis was tho 
representative of the original mortgagor. 

■the original owner got a redemption de¬ 
cree against Shamsherkhan in 1913 but 
laUcd to redeem and thus lost his right 
° ioi emption. Moanwhilo, however, tho 
original owner had sold his right of 
redemption in ono villago to Chitnavis, 
and Chitnavis was not impleaded in tho 
redemption suit. What happened in 1913 
was then that, while two persons owned 
the right of redemption, tho mortgagee 
acquired the rights of one. Undei tho 
provso to S. GO, Transfer of Property 
Act, Sir Shankar Rao Chitnavis became 
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entitled to redeem his own share on pay¬ 
ment of a proportionate part of the 
amount remaining due on the mortgage. 
But Shamsherkhan, who in the language 
of S. 60, Transfer of Property Act, ac¬ 
quired whole or in part the share of the 
mortgagor, became entitled to share in 
anything which was due to the original 
holder of the right of redemption. 

For the reasons I have given, the ap¬ 
peal fails and is dismissed with costs on 
the appellant. As I have pointed out, 
the appellant may, if so advised, file a 
suit for the whole or part of the money 
on the allegation that Shamsherkhan’s 
mortgage debt has been satisfied. The 
sum is nDt very large and it is not neces¬ 
sary for Shamsherkhan to give any 
security that it will be available if such 
a suit is successful. 

D Appeal dismissed. 
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Kinkhede, A. J. C. 

Mamuji —Plaintiff—Appellant. 

v. 

Dalpat and others —Defendants—Res¬ 
pondents. 

S. A. No. 184-B of 1926, Decided 
•on 18th July 1927, from a docree of 
the Dist. J., Amraoti, D/- 24th February 
1926, in Civil Appeal No. 99 of 1925. 

(a) Hindu Law—Alienation by father—Sum 
not justified by legal necessity — One-fifth of 
sale is invalid. 

Where the proportion of the consideration 
not requirod for necessity was about one-fifth, 
the validity of the salo by father was not 
upheld: A, I. It. 1924 Hag. 109, Dist. [P 88 C 2] 
(l>) Hindu Law — Co-parcenary—A trans¬ 
feree has no right to separate possession of his 

purchase except by a partition of the whole 
estate. 

A transferee of an undivided interest of a 
member of a co-parcenary has no right to sepa¬ 
rate possession of his purchase oxcept by a parti¬ 
tion of tho whole estate belonging to the family 
* • in a proporly constituted suit for parti¬ 
tion to which all proper persons are impleaded 
ns parties. [p 39 q 2 ] 

In tho absence of anything on record to show 
that tho array of parties is complete in the 
sense that there are no other members iu the 
jamily for whom any provision oither by way ol 
maintenance or marriage portions has not to be 
mad,. ,n tho evontof partition, and in tho ab¬ 
sence of any material to show that all tho enui- 
!cs and right of all persons interested can be 
Pitied, tl e roquost for a grant of a docroo foi 
h eparuto possession after tho partition of tin 
enure estate cannot bo granted in a suit foi 
possession by the purchaser : 9 N. L. It. 18 

l 0U ' [P 38 C 2, P 89 C i; 

A. V. Kharc —for Appellant. 


Judgment. —Respondent Dalpat is the 
father of respondents 2, 3 and 4, who are 
minors. They form a joint Hindu 
family. The family possessed amongst 
other property field Survey 125, pot 
hissa 3 and some other fields. Dalpat 
sold his three fields to Akaji on 21st 
April 1919, for Rs. 3,999. Later on 
Akaji re-conveyed field Survey 125, pot 
hissa 3 to Dalpat by a sale-deed dated 
4th June 1920. Thereupon the present 
appellant Mamuji in his capacity of a co¬ 
sharer in the survey number sued Dalpat 
for pre-emption and obtained a pre-emp¬ 
tion decree against him for possession of 
the said field subject to payment of 
Rs. 2,000. That decree was dated 2Lst 
October 1921. The decree-holder got 
formal possession through Court on 26th 
March 1922. Ho thereafter leased tho 
field to Gangaram and others who were 
obstructed in their possession by Dalpat 
and his sons. Hence the present suit for 
possession against Dalpat ; later on his 
sons have also been impleaded as co-de¬ 
fendants 2 to 4, 

The first Court found that the sale 
dated 21st April 1919, to Akaji in respect 

of all the three fields for a considerat ion 
of Rs. 3,999 could bind defendants 2 to 4 
to the extent of Rs. 3,128-6 the amount 
paid to Nathusa Pasusa in satisfaction of 
an antecedent decretal debt. It accord¬ 
ingly granted to the plaintiff a decree for 
unconditional possession of the l/4th share 
of Dalpat and held that defendants 2 to 4 
were liable to pay Rs. 1,173-2-3 and in¬ 
terest on account of their share of tho 
valid consideration, and that defendant 
1, was liable for Rs. 400 on account of 
mesne profits, and passed a decree direct¬ 
ing defendants 2 to 4, to pay the abovo 
sum within six months failing which 
they were to forfeit their 3/4th share to 
plaintiff. Neither party was satisfied 
with this decree. Plaintiff preferred an 
appeal and defendants 2 to 4, filed cross¬ 
objections to tho Court of tho District* 
Judge, Amraoti, who, allowing tho cross¬ 
objections of tho defendants 2 to 4, dis¬ 
missed the suit. Plaintiff lias, therefore, 
come up in second appeal. 

According to tho findings of both tho 
Courts below, out of the consideration of 
Rs, 3,999 only Rs. 3,128 lopresonted an¬ 
tecedent debt binding on all the members 
of tho family ; as to the balance of 
Rs. 871, they are agreed that its purpose 
was no 1 osta'^ishod. Tho appellant 


3S Nagpur Mamuji v. Dalpat (Kinkhede, A. J. C.) 1928 


challenges the correctness of the finding 
so far as it relates to the balance of 
Its 8/L on the ground that it is vitiated 
by reason of the first- Court’s improper 
refusal to grant a further opportunity to 
enforce the attendance of one Tukaram as 
his witness in the case for proving the 
payment of about Rs. 450 to him in 
satisfaction of a decree held by him 
against Dalpat. It is also urged that 
there is evidence on record which, if be¬ 
lieved, went to show that Rs. 200 were 
required for agricultural bullocks and the 
remainder for family expenditure. If 
Tukaram really held a decree against 
Dalpat and the same was satisfied by 
payment, the matter was easy of proof, 
but whereas plaintiff did not care to pro* 
duce certified copies of the decree or of an 
entry in the 'register of civil suits to 
Prove even the existence of the decree 
and its satisfaction so as to make his 


story plausible, I think, he has no reasor 
for complaint, because the oral evidenci 
of Tukaram did not come on the recon 
owing to his own default in getting hin 
served. The other evidence was no 
regarded as believable by both the Court 
below and consequently the finding is n< 
longer open to challenge. 

It is next contended that the findin, 
that the property was sold for its prope 
price arrived at in the suit for pre-emp 
tion to which Dalpat alone was a party 
should be held binding as against th 
latter’s sons, although they were no 
parties to it. I think the District Judg. 
has given very sound reasons for hold in. 

that Dalpat could not represent his son 

in that suit, in so far as the detormina 

tion of questions, which were personal t( 
the sons, was concerned, as their persona 
defence could not be set up bv thei 
(.Iher. D.lp.t could not i„ Iho , 
of things represent them in respect of nl 
matters which could he urged by the son' 
in lespect of their special plea that fh 

«*>? dated 2lst April1919, to Am * 
not affect their interest. Inasmuch a< 

i'mTTk ! bu ,‘ lw T""* — «* 

in 191J at an undervalue and even th. 

th/ p'^irss: s'k 

- SMS estexx; 


the present suit by defendants 2 to 4, and 
his decision, that the property was sold, 
and part of it re-purchased at an under¬ 
value being supported by evidence 1 proper 
for consideration, cannot be impeached in- 
second appeal. 

The conclusions then arrived at by the 
learned District Judge are that a much 
more valuable property was sold away for 
a small consideration of Rs. 3,999 and 
that the only binding portion of the con¬ 
sideration of the first sale was Rs. 3,128, 
and that the balance of Rs. 871 was not- 
an insignificant sum in proportion to the 
whole. On these findings there is no 
scope for the application of the rule 
enunciated in Bhadaji v. Gancshrao (l). 
There the proportion of the sum noti 
justified by legal necessity was 1 8th, 
where as here it is 1 5th approximately. 

The necessary result of the legal posi¬ 
tion thus arrived at was that plaintiff- 
appellant got what Dalpat acquired by 
the re-purchase from Akaji, and Akaji 
could give back to Dalpat only what 
Dalpat could sell to him in his own right, 
without affecting the shares of defendants 
1 t° 4 In other words Akaji’s sale could 
operate only as against Dalpat’s indivi¬ 
dual share, and, therefore, the plaintiff s 
pre-emption decree gave him only that 
much and nothing more. The ruling of 
t us Court in Mohanlal v. Tek Chand (2), 
clearly negatives the right of a transferee! 
of an undivided interest of a member of a • 

co-parcenary to separate possession of his 

purchase except by a partition of the 
wholo estate belonging to the family 
claimed in a properly constituted suit for 
partition to which all proper persons are 
impleaded as parties. 

Pressed by these findings the plaintiff 
argues that this being a suit to which all 
the male co-parceners have been joined as 
parties, the Courts below ought to have 
worked out the rights of the plaintiff in 
ns veiy suit and given him separate 
possession of his purchase on partition, 
there is, however, nothing on record to| 
show that the array of parties here is 
complete in the sonso that tlioro are no 
other membors in the family for whom 
any provision either by way of mainten¬ 
ance or marriage portions has not to be 

made in the event of partition. In the 

absence of any material to show that all 

the equities and the rights of all persons 
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interested can be settled in this suit, I 
am not prepared to grant this request of 
[the appellant. The appeal, therefore, 
fails and is dismisssd with costs. 

N.D. Appeal dismissed. 
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Findlay, J. C , and Kotnval, A. J. C. 

Mt. Baribahu 
v. 

Ganeshsingh 

S. R. No. 251 of 1925, Decided on 16th 
July 1927, from the decision of the Dist. 
Judge, Saugor, D/- 6th February 1924, in 
Civil Appeal No. 103 of 1924. 

C.P. Tenancy Act (1920), S. 19— Ex-proprie¬ 
tary occupancy tenant is not a tenant of the 
proprietary body. 

An ex-proprietor becoming an occupancy ten¬ 
ant of sir held by him in severalty is the ten¬ 
ant of his vendee and the vendee is entitled to 
claim the rent and not the lambardar. 

[P. 39, C. 2] 

Opinion 

The question referred to the Bench is : 

Whether a co-proprietor of a village selling 
his share to a third party and becoming an 
occupancy tenant of sir held in severalty be¬ 
comes a tenant of the vendee or of the whole 
proprietary body, liable to pay rent to the 
vendee or to the lambardar ? 


the lambardar the landlord within the 
meaning of the Central Provinces Tenancy 
Act 1918 and give him the right to collect 
the rent from all tenants in the village. 
The Act makes the lambardar the land" 
lord only in respect of such land as the 
body of proprietors whom he represents 
is the landlord of. The body of proprie¬ 
tors is not the landlord in respect of Bari 
Bahu’s holding and the rent of the hold¬ 
ing does not form part of the village pro" 
fits of which an account is renderable to 
the body of proprietors. Ganesh singh is 
therefore, not entitled to claim the rent. 

Our opinion is that the ex-proprietor 
becoming an occupancy tenant of sir held 
by him in severalty is the tenant of his 
vendee and that the vendee is entitled to 
claim the rent and not the lambardar. 

N.D. Order accordingly. 
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Kinkhede, A. J. C. 

Shridhar and another — Defendants 
Appellants. 

v. 

Bajabhau and others —Plaintiffs—Res- 
pondents. 


The material facts are as follows. Mt. 
Bari Bahu the defendant was an eight 
annas co*sharer in Mouza Gamhiria Pur- 
anapani. The other eight annas share is 
owned by Ganeshsingh the plaintiff and 
two others. Ganeshsingh is the lam¬ 
bardar. In 1923 Mt. Bari Bahu sold her 
shaio to one Mohansingh and became 
occupancy tenant of the sir hold by her 
in severalty. Ganeshsingh sues to re¬ 
cover the rent of the holding from Mt. 
Bari Bahu. The latter pleads that Mohan- 
singh is her landlord and that she has 
paid the rent to him. 


Looking to the definitions of "lam 
and "tenant" in the Tenancy Ac 
o. 2, Cl. (7) and (11) it must be held tin 
Mohansingh is the landlord and Ba 
Dahu his tenant in respect of the land < 
which the rent is in dispute. It is Mohai 
singh and not the proprietary body r 
presented by Ganeshsingh as the lan 
bardar, of whom Bari Bahu holds the lan 
. Mohansingh as the landlord has 
fight to claim the rent from Bari Bahu 
is contended that sub-Cl. (a) and (c) of i 
UJ of S. 188, Land Revenue Act 1917 mi 


S. A. No. 476 of 1926, Decided on 28th 
July 1927, from the decree of the First 
Addl. Dist. J., Nimar, D, - 25th August 
1926, in Civil Appeal No. 19 of 1926. 

(a) Civil P. C., 0. 1, R. 8 —Permission to sue 
may be granted even after suit is filed 

As the rule does not preclude the Court from 
granting the permission to sue even after suit 
in which more than one person have interest, 
it follows that the permission need not neces¬ 
sarily bo obtained before the suit is filed : 44 

Cal. 258 ; 21 Bom. 784 (F. B.) ; 22 All. 269 ; 23 
Mad. 28 and 25 Mad. 399, Foil. [I*. 40, C. 1, 2] 

(b) Practice — New plea — Appeal — Plea of 
want of sanction under Civil P. C., S. 91 can¬ 
not be raised in the appellate Court for the 
first time—Civil P. C., S. 91. 

Where the contention that the suit is not 
maintainable for want of sanction of the Advo¬ 
cate General under S. 91, Civil P. C., was not 
made the subject of any pleading in the trial 
Court, but was raised for the first time in the 
lower appellate Court and that Court refused to 
enterutin it. 

Held : that it was perfectly within its rights 
in doing so, as it raised questions of fact, and, 
as, on principle, a defeated litigant should not 
be allowed to take the successful party by sur¬ 
prise and expose him to the brunt of a new at¬ 
tack at the stage of appeal. 33 Bom. 35, Ref. 

[P. 40, C. 2] 
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(c) Easements Act, S. IS—Eight by custom 
and right by prescription—Distinction between. 

Rights which are in the nature of customary 
rights which exist for the common benefit of 
certain communities or inhabitants of parti¬ 
cular localities, and to establish which the law 
does not lay down any fixed period must be dis¬ 
tinguished from prescriptive easements which 
can bo acquired by 20 years user by specific in¬ 
dividuals who alone can exercise them as 
against servient owners for the beneficial enjoy¬ 
ment of their own dominant heritages : 20 

Mad. 369 ; 17 All. 87 and . 4 . I. Ii. 1924 Mad. 
197, Foil , [P. 41> c. 1] 

W. B. Puranik —for Appellants. 

A. V. Khare and W. B. Pendharkar— 
for Respondents. 

Judgment. —The suit out of which 
this appeal arises was filed, as a repre¬ 
sentative suit, by certain inhabitants of 
a locality for the establishment of their 
right to use the land in suit for the enjoy¬ 
ment of certain civil rights as members 
of the village community which forms 
the public of that place, viz., a right of 
way and a right to hoist up a Jhenda or 
flag ete. in plot No 112 of m >uza Badgaon 
Gujar. The plaintiffs denied that the 
defendants were occupancy tenants of the 
land, but the Courts below have hold that 
they are the occupancy tenants thereof. 
The position, therefore, is that the ten¬ 
ant-right vests in the defendants, but that 
it is burdened with an obligation to let 
the public of the place use the plot for 
the exorciso of their public rights as 
members of the village community to 
which the plaintiffs also belong. 

In second appeal it is contended that 
this representative suit should have been 
thrown out as not maintainable or not 
validly instituted, as, admittedly, no per¬ 
mission of the Court contemplated by 
O. 1, R. 8, Civil P. C., was obtained be¬ 
fore its institution. No doubt such a 
view prevailed once in the Calcutta High 
Court ; but I think that the view taken 
by the Allahabad, Bombay and Madras 
High Com is is sounder and preferable • 
even the Calcutta High Court itself sub¬ 
sequently thought fit to dissent from the 
v.ew taken in earlier days i„ Oriental 
Bank Corporation v. Gobind Ball (l) as 

t . h , e , I ) e ?, 0r - w o V 1< ? caso of A hmed Al'i v 
Mdid Majtd (2) shows. As there is noth- 
iing in the provisions of O 1 R ft p- •, 

t a. ecu®- 

U a ntmt, th e_permi ssion oven after suit 


(l) [1683] 9 Cal. G04 = 13 (' T t* , 

/O| f 10171 ii n ^ R. 142. 

N 1144 ° a * 258=39 !• C. 773=1 
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it follows that the permission need not 
necessarily be obtained before the suit is 
filed. The cases reported in Fernandez v.j 
Rodrigues (3), Baldeo Bharthi v. Bir Gir 
(4), Srinivasa Chariar v. Raghava Cha- 
riar (5) and Chennu Menon v. Krishnan 
(6), fully support this view. In this state 
of the law the objection fails and is dis¬ 
allowed. 

The second legal objection taken is as 
regards the maintainability of the suit 
for want of sanction of the Advocate 
General under S. 91, Civil P. C. This 
contention was not made the subject of 
any pleading in the trial Court, but was 
laised for the first time in the lower ap¬ 
pellate Court ; that Court refused to 
entertain it, and I think, it was perfectly 
within its rights in doing so, as it raised 
questions of fact, and, as, on principle, a 
defeated litigant should not be allowed to 
take the successful party by surprise andl 
expose him to the brunt of a new attack 
at the stage of appeal : cf. Nalhu Piraii 
v. Umedmal Gadumal (7). 

Even assuming that the objection was 
one which could have been entertained 
at that late stage, I am not prepared to 
dissent from the view taken by the learned 

Qof n S -, le tf a ^ S t,,e inapplicability of 

■ 91, Civil P. C., to the facts of this case 
as disclosed or found. The several cases 
cited by the Court of appeal below do 
substantially support the view taken by 
it, and I may say that the case of Kali- 
charan v Ram Kumar (8), in particular, 
justifies the view so taken. The distinc¬ 
tion between a public high way and a 
road over which a section of the public 
f g„ the inhabitants of any particular 
locality have a right of way pointed out 

leie is worthy of note and cannot bo 
lost sight of. 

Thirdly, it is contonded that the lowor 
appellate Court has wrongly treatod tho 
nght °f way enjoyed by the inhabitants 
o ns locality in question, as a proscrip¬ 
tive right of way acquired by 20 years's 
user, even though that was not tho plain¬ 
tiffs case There is nothing in tho judg¬ 
ment under appeal which justifies tho 
jemaik be yon 3 (ho stray observation that 

10 enjoyment of tho ri^ht exceeds 

(3) [1*97] 21 Bom. 784 (F. B.). 

5 flOOm o I »r U -, 2G9 = (l9 °0) A ' W - N. 09. 

r. rIo^oi 2 , 3 Mad - 28=7 M - 1- J- 281. 

/«( P OJ2 3 25 Mud. 399. 

r 10 R°7GS Bom ’ 35=1 X * C * 45Gr=1 ° Bom. 

(H) [1913] 17 C. W. N. 73=18 I. C. G7 


1928 


Narayan V- Mahadeo (Findlay, J. C.) Nagpur 41 


20 years. Suffice it to say that rights 
such as those asserted in this suit are in 
the nature of customary rights which 
exist for the common benefit of certain 
communities or inhabitants of particular 
•localities, and to establish which the law 
does not lay down any fixed period ; they 
jraust be distinguished from prescriptive 
easements which can be acquired by 
20 year's user by specific individuals who 
alone can exercise them as against ser¬ 
vient owners for the beneficial enjoyment 
of their own dominent heritages : cf. 
Palaniandi Tevan v. Puthirangonda 
Nadan (9), Kuar Sen v. Manxman (10), 
and the Taluk Board , Dindigul v. Ven - 
hatramier (Ll). 

I am not prepared to accept the fur¬ 
ther contention that though the right of 
passago and the right to hoist up the 
Jhenda etc. found specific mention in the 
papers of the earliest settlement, of the 
sixties, all reference thereto has been 
omitted in the papers of the more recent 
ones, because they were abandoned. There 
is no room for basing any such adverse 
inference on the mere absence of such 
entries, as would tend to show that it must 
have been omitted because the right was 
either abandoned or lost by disuse, as, 
the overwhelming evidence of the con¬ 
tinued user and enjoyment of these rights 
of such long standing, down to the pre¬ 
sent day, adduced in the case, which the 
Courts below saw no ground to disbelieve, 
points to a conclusion just to the other 
way. The finding of fact, thus arrived 
at by the Courts below on the basis of 
evidence proper for consideration, cannot 
Ik) disturbed in second appeal. The ap¬ 
peal fails and is dismissed with costs. 

N.P. Appeal dismissed . 

~ (9)~[1897] ‘20 MTdT3KtT 
flO) [1895] 17 All. 87^(1805) A. \Y. N. 10. 

(11) A. I. R. 1024 Mild. 107-40 Mud. 8GG. 
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Findlay, J. C. 

Sara g an and another — Plaintiffs — 
Appellants. 

v. 

Mahadeo and others —Defendants—Res¬ 
pondents. 

8. A. No. 403 of 1020, Decided on 25th 
•luly 1027, from the decree of the District 

Nagpur, I)/- 6th April 192G, ir 
Civil Appcd No. 2f>0 ot 1925. 


C. P. Tenancy Act (1920), S’. 12 (4)—(1898) 
S. 4G (5) —The provis’on docs not prohibit 
registration merely for inclusion of trce< stand- 
ing on occupancy land. 

Where a mortgage deed draws an explicit dis¬ 
tinction between the land and the trees thereon 
and implies that trees are held under a different 
title from the land held under occupancy 
right and are, unlike the land, capable of being 
validly mortgaged, then the mortgage deed does 
not come within the prohibition laid down in 
sub-S. 5 of S, 40: 7 C. I\ L. It. 7; 7 A. L. 7*. 

G3; A. I. It. 1925 Nay. 277 und 13 N. L. It. 105, 
Dist . [P 43 C 1] 

B. K. Bose , S. C. Datta Chaudhri and 
P. N. Budra— for Appellants. 

M. 22. Bolide —for Respondents. 

Judgment. —The plaintiffs’ suit on a 
mortgage, dated the 19th June 1912, has 
failed in both the lower Courts. Many 
pleas offered by the defendants, including 
the common and often reprehensible one 
that the ancestor of the defendants, in 
this instance, defendant l’s father, was a 
man of vicious habits, have been found 
against the defendants. The suit, how¬ 
ever, was dismissed on the sole ground 
that amongst the property mortgaged were 
some 13 trees in the occupancy field 
No. 431. The Subordinate Judge held 
that the trees in question wore immov¬ 
able property for the purpose of registra¬ 
tion, and following Fakira v. Ramkisan 
(1) and Nil leant v. Ghulya (2), he was of 


opinion that the registration of the mort¬ 
gage deed was invalid anl, the personal 
remedy being barred by time, the suit 
was liable to dismissal. 

The plaintiffs appealed to the Court of 
the District Judge, Nagpur, who upheld 
the decision of the Subordinate Judge. 
His view was that registration of the 
trees was prohibited and that the mort¬ 
gage, therefore, cannot operate in respect 
of any of the property included in tho 
deed in suit. On this and connected find¬ 
ings, the learned District Judge dismissed 
the appeal and the plaintiffs have now 
filed the present second appeal in this 
Court. 


The mortgage deed in -suit was execu¬ 
ted on 19th June 19L2, and tho provisions 
of the Tenancy Act of 1898 are admit* 
ledly applicable. It is pertinent to have 
some close regard to the actual terms of 
the mortgage deed. Amongst the pro¬ 
perty 7 mortgaged was tho crop of tho 
occupancy field 13 1, hut it is explicitly 
stated in tho deed that only tho crop, and 
not the land, is mortgaged. Further on 

(1) A. 1. li. 10*25 Ntig. 277—21 N. 1,. R *25. 

(2) [1917] 13 N. L. R. 1G5=12 1. C. 3Si. 
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in the deed, the 13 trees we are concerned 
with were specifically included. 

It has been urged on behalf of the 
plaintiff-appellants that there may he 
distinct titles in the land and in the 
trees; the former may belong to A and 
the latter to B. A tenant i may acquire 
land from the landlord without acquiring 
property in the trees. Whether the trees 
formed part as such is, it has been urged, 
a matter for investigation and decision on 
questions of fact. In the present case, it 
is urged, the mortgage deed drew a clear 
distinction between the land and the 
trees, the land being specifically excluded 
from the mortgage and the trees included 
therein. Some attempt has been made to 
urge that the language of the deed used 
in connexion with the trees implies that 
the soil on which they stood was also 
mortgaged. I can find no ground to sup¬ 
port this allegation on ray reading of the 
mortgage deed. It has been admitted on 
behalf of the appellants that, in the ordi¬ 
nary event, there would be a question for 
investigation and decision as to whether 
the parties to the deed averred and in¬ 
tended that the trees and the land were 
capable of being held on separate titles, 
but it is urged that, in the circumstances 
of the present case, wherein the mortga¬ 
gor explicitly excluded the land from the 
scope of the mortgage and equally expli¬ 
citly included the trees therein, they are 
now estopped from avoiding any further 
investigation into the question of fact 
concerned being carried through. 

The argument further offered on be¬ 
half of the plaintiff-appellants is that 
S. 4G (5), Tenancy Act, 1898, only ex¬ 
cludes from registration documents which 
purport to transfer the right of an occu¬ 
pancy tenant in his holding and I have 
been referred to the definition of “ hold¬ 
ing ” contained in S. 2 (3), Tenancy Act, 
1898, in this connexion where •“ holding ” 
is defined as s 

a parcel of land held by a tenant of a landlord 
under one lease or one set of condition. 


It is uiged, in short, that in t 
present case wo are solely concern 
with the peculiar incidents laid do> 
in the Tenancy Act, 1898, and t 
argument of the counsel for the aim 
hints has been that sub-S. (5) 
S. 40 ool v prohibits the registration 
documents which purport to transfer t 
nght of an occupancy tenant in 1 
holding. It is admitted that the To 


ancy Law lays down that the right of a 
tenant shall be the same in the trees as 
in the land and it has been urged that the 
provisions contained in Ss. 95 and 96, 
Tenancy Act, 1920, have made no 
change in the law but only crystallised 
what was already the law beforehand. 
It is admitted, in short, on behalf of the 
appellants that the mortgage of the trees 
was invalid and null and void, but it is 
urged that their mere inclusion in the 
mortgage deed does not bring them within 
the purview of S. 46 (5), Tenancy Act, 
1898. If the trees necessarily formed 
a part of the holding, it would now have 
been unnecessary for the Legislature to 
declare that the rights in the trees are 
the same as in the holding. Inalien¬ 
ability and unregistrability are, im short, 
it has been urged, quite distinct and as 
S. 46 (5), Act of 1898 only relates 
to the alienation of a holding, it is urged 
that the mortgage as a whole is good, 
although the trees must necessarily be 
excluded from its operation. 

On behalf of the respondents, reliance 
has been placed on the decisions in 
Baghunath Parsad v. Dhanraj Seth (3), 
Sukhnandan v. Manakchand (4) and 
Fahiia v. Bamkisan (1). The first deci¬ 
sion quoted, however, obviously admits 
the ‘possibility of thc*trees being *held 
under different conditions from the hold¬ 
ing. The decision in Sukhnandan v. 
Manakchand (4) is not helpful, for 
there Stanyon, A. J. C., had in view the 
question whether when land is attached 
and sold, the trees standing thereon also 
jjass. In that connexion, the definition of 

immovable property” applicable is to 

* n ^ (25) General Clauses Act, 
of 1897. I am aware of the decision in 
I 1 akira v. Ramkisan (l) by Kinkhode, 
A. J. O., but even that decision admitted 
the possibility of cases occurring where 
the property in trees standing on the 
agucultural holding has been expressly 

served from the property in the soil on 
which they stand. 

It has been urged on behalf of the res¬ 
pondents that, in any event, a non- 
transferable item was involved in the 
inoitgageand that, therefore, the whole 
inoitgage was bad. Ordinarily, I should 
have been prepared to assent to this pro¬ 
position as laid down in Nil hunt v. 

(3) [1694] 7 C. P. L. R. 7. 

'■L 1911] 7 N. L. R. 03 = 10 I. C. 473. 
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Ghulua (2), Omrao v. Ramdhur (5) and 
|ft. Kesar Bai v. Jamadar (6), but on 
the peculiar facts of the present case, 

I am forced to the conclusion that the 
Ipresent mortgage deed drew an explicit- 
distinction between the land and the 
trees and that it implied that the trees 
were held under a different title from 
the land and were, unlike the land, cap - 
able of being validly mortgaged. This 
being so, it does not seem to me, for the 
treasons stated above, that the present 
mortgage deed came within the prohibi* 
tion laid down sub-S. (5), S. 46, Tenancy 
Act, 1898; that provision only prohibits 
registration of transfer of the right of an 
occupancy tenant in a holding. As I 
have already shown, the mere fact that 
the law lays down that the rights .of the 
tenant in trees shall be analogous to 
those in the holding does not necessarily 
imply that the trees are in every instance 
part and parcel of the holding. The law, 
in fact, regards the trees and the land 
for certain purposes as entirely separate 
entities;were that not so, a provision 
likeS. 97,,'Tenancy Act of 1920) would not, 
have found a place in the statute book. 

I am of opinion, therefore, that the 
decrees and judgments of the two lower 
Courts are incorrect and that the plain¬ 
tiffs are entitled to a decree on the other 
findings arrived at by them. \ decree of 
foreclosure will bo drawn up accordingly 
and from this amount of Rs. 150 prin¬ 
cipal, which the Subordinate Judge has 
held the defendants are not liable for, 
will be excluded. Similarly, the 13 trees, 
I have been concerned with, will he ex¬ 
cluded from the mortgaged property. I 
allow interest pendente lite and future 
interest at eight annas per cent, per men¬ 
sem. Six months time from the date of 
this decree will be allowed for payment. 
The defendants will bear the plaintilf- 
appellants’ costs in all three Courts in 
proportion to the latter’s success. Other 
costs will be borne by the parties as 
incurred. 

N.D. Appeal allowed. 


A I R 1928 Nagpur 43 

Findlay, J. C., and Prideaux, A. I C. 

Maroti — Auction-purchaser — Appli 
cant. 


Vithoba and another— Judgment-debtor 

and Decree-holder—Non-applicants. 

Civ. Revn. No. 252 of 1925, Decided 
on 20th Novemer 1926, from the order of 
the Dist. Judge, Nagpur, D - 25th June 
1925, in Civil Appeal No. 24 of* 1924. 

Execution sale—Parties to decree settling 
their claim before confirmation of sate—Sale 
cannot thereafter be confirmed. 

Where tho judgment-debtor and the decree- 
holder come to a settlement before the sale has 
been confirmed, there is no decree left capable 
of execution and executing Court is functus 
officio, and cannot thereafter confirm the sale. 
The position would be very different if the sale 
has been confirmed ajid the parties to the 
decree come to a settlement while legal procee¬ 
dings for the reversal of the order of confirma¬ 
tion are in progress: S. A. No. 405 of 1928,. 
Foil. . [P44C11 

G. G. Hativalne —for Applicant. 

\V. R. Puranik —for Non-applicants. 

Order— The facts of this case are nob 
in dispute and are sufficiently clear from 
the application. The learned District 
Judge, as he was bound to do, dismissed 
the appeal of the applicant in his Court 
on the strength of the decision in Nil’ 
kanth v. Yeshwant (1). It has, however,, 
been urged before us that the said deci¬ 
sion of Kotval A. J. C., is an incorrect 
one and did not take into account the 
question of the rights of third parties 
which might moanwhile have arisen. 

For our own part, we do not find it 
necessary, in the circumstances of tho 
present case, to consider at length the 
propriety or otherwise of the reported case 
in question. In the present instance, at 
the time the judgment-debtor and the 
decree-holder came to a settlement bet¬ 
ween themselves, the sale had not been 
confirmed. It is no doubt true, as has 
been urged on hehalf of the applicant, 
that he had at the moment an inchoate 
right which had again come into being as 
a consequence of his appeal pending in tho 
Court of the District Judge, Nagpur, hut 
we are of opinion that the filing of the 
said appeal could not detract from tho 
inherent right of the decree-holder and 
the judgment-debtor to settle the matter 
between themselves in view of the fact 
that the sale had not at the moment been 
~Tl) A. I. K. 10 i •i'Nag. 248=18 N. L. K^ 134. 


(5) A. I. 11. 1025 Nag. 130. 

((>) A. 1. K. 1025 Nag. 125 = 20 N. I.. R. 102. 
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confirmed: cf. Ram Prasad Rai v. 

Mahesh Kant Chowdhury (2). Wo are 
aware of the decision of Hallifax, A. J. C., 
in Rarnchandra v. Lakshman (3) but for 
our own part the present case seems to 
us practically on all fours with the deci¬ 
sion of Baker, J. C., in Rarnchandra v. 
Sadashiv (Second Appeal No. 405 of 1923, 
"decided on 30th August 1924), and follow¬ 
ing the latter decision we are of opinion 
that the present application must fail. 

We desire to add that the view we 
t.^ke on the legal point involved also 
squares with the equities of the case. All 
that the auction-purchaser loses in a case 
like the present is the interest on the 
money which has been locked up in de¬ 
posit, and this is, in the circumstances, no 
.8 1 eat hardship. In our view, however, 
;the judgment-debtor and the decree-holder 
ihaving come to a settlement before the 
'sale had been confirmed, there was no 
decree left capable of execution and the 
[executing Court was functus officio. The 
[position would, needless to say, have 
been very different if the sale had been 
'confirmed and the parties to the decree 
had come to a settlement while legal pro¬ 
ceedings were in being for the reversal of 
the order of confirmation. 

So far as the present case is concerned, 
we do not find it necessary to consider at 
length whether the rule laid down by 
Kotval, A. J. C., in Nilkant v. Yeshwant 
(1) is too widely expressed or not. 

For the above reasons the present appli¬ 
cation fails and is dismissed. The appli¬ 
cant must bear the non-applicants’ costs. 
We fix Rs. 50 as pleader’s fee. 

5^5:_ Application dism issed. 

(*) A. I. R. 1922 Pat. 525^=1 Pat. 232 * 

(3) A. 1. R. 192G Nag. 198. 


A. I. R. 1928 Nagpur 44 

Findlay, J. C., and Macnair, A. J. C. 

Uloulvi Syed ) Mahebub Hussain and 
others Plaintiffs—Appellants. 

v. 

Nasiruddin and others —Defendants - 

Respondents. 

T ?' fno 7 °f 63 ° f 1925 ' Dc cided on 12th 
DUt V hI’J' m 11 tl,e decree A th e Addl. 

1905 'S 1 c?Jte D o 3lst J;inui >y 

m Livil Suit No 34 nf IQ 01 

... 


and, if the intention to give to the donee tha 
entiie subject-matter of the gift be clear, sub¬ 
sequent conditions derogating from or limiting 
the extent of the right would be null and void. 

... [P 47 C 1] 

{ 0 ) Mohammad an Law—Wakf—A Sunni can 
create by will. 

A Sunni Mohammaden can create a valid 
wakf by a will: 25 All 23G (P. C.) Foil. 

[P4SC1] 

D. TV. Kathalay—iov Appellants. 

V. Y. Jakatdar and M. K. Pnd hay — 
for Respondent 1. 

Judgment. —The suit out of which 

this appeal arises was instituted by 
Moulvi Mahebub Husain as mutawalli 
and trustee of a wakf alleged to have 
been created by Mt. Kulsambi the widow 
of a Sunni Mohammdan. Certain other 
persons alleged by the defendant to bo 
co-trustees were subsequently joined as 
plaintiffs. Admittedly the property 
claimed, valued at Rs. 40,700, belonged to 
Mt. Kulsambi who died on 9th Septem¬ 
ber 1919. The plaint alleges that'on 19th 
July 1912, she executed a deed styled a 
wasiyatnama by which the property be¬ 
came the wakf property and Mt. Kulsam¬ 
bi, the mutawalli: by a subsequent deed 
dated 27th May 1915, styled an arnanat- 
nama, she entrusted her property to the 
plaintiff, directing that ho should consult 
certain other persons; a list was given of 
the property, and it was directed that 
the income should bo utilised in accor¬ 
dance with the prior wasiyatnama and in 
other suitable works. This later deed 
constituted the plaintiff the mutawalli 
and trustee of the wakf. The plaint 
makes mention of four deeds of gift, dated 
5th May 1913, 5th March 1918, 20th 
Juno 1919 and 20th June 1919. It is urged 

inio^r 8, w *kf was created on 19th July 
312, Mt. Kulsambi had no power to give 

away the property after that deed. The 

execution of the deeds is also challenged, 

and it is alleged that thodoedsaro invalid 

as they wore not accompanied by delivery 

of possession. It is stated that the threo 

ast deeds were obtained by undue in- 

nienco, and that Mt. Kulsambi was not 

in her senses on 20th Juno 1919. It is 

alleged that Mt. Kulsambi died, leavin'* 
no heirs. 45 

There are threo sets of defendants (l) 
representatives of Aliuddin, who claimed 
ceitain property under threo of the <dffc 
deeds, one dated 5th March 1918 and the 
others dated 20th .Tune 10L9;(2) represen¬ 
tatives of Mt. Kamarunnissa Begum, who 

claimed possession of other property 


1 
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tmder the gift deed, dated 5th May 1913 
and one of the deeds dated 20th June 
1919; (3) persons (with their representa¬ 
tives) who took possession of the remain¬ 
ing property of Mt. Kulsambi at her 
death, claiming to be her heirs. 

The main defences were as follows: (1). 
The deeds dated 19th July 19L2 and 27th 
May 1915 were not duly executed or 
attested. (2) In any case, the deed dated 
19th July 1912 is merely a will, and the 
deed dated 27th May 1915 refers only to 
the management of the property. Mt. 
Kulsambi then had full power to make 
gifts of the property and did make the 
gifts to which the plaint makes reference. 
(3) Defendants 4 and 5 claimed to be the 
heirs of Mt. Kulsambi; in the presence of 
heirs a will could have only a limited 
effect. (4) Defendants 4 and 5 also urged 
that Mt. Kulsambi had lost her memory 
and intelligence, and all documents ex¬ 
ecuted subsequent to 1908 were obtained 
from her by false representation and 
influence. 

The findings of the learned Additional 
District Judge are as follows: (1) The 
deeds dated 19th July 1912 and 27th May 
1915 were duly executed and attested and 
Mt. Kulsambi executed them of her free 
will when in full possession of her senses. 
(2) The deed dated 19th July 1912 is a 
will, and the deed dated 27th May 1915 
merely gives certain persons authority to 
act as Kulsambi’s agent and managers dur¬ 
ing her lifetime, and modifies the direc¬ 
tions in the will. (3) Mt. Kulsambi thus 
retained power to give away her property, 
She did effectively give away the property 
by the deeds dated 5th May 1913 and 5th 
March 1918. (4) The two deeds dated 
20th Juno 1919 are of no effect. It is diffi¬ 
cult to say that the necessary formalties 
regarding execution and attestation were 
duly observed or that Kulsambi clearly 
understood the substance of the deeds. 
Apart from this no possession was deli¬ 
vered. (5) Mt. Kulsambi left no heirs 
and, therefore, was competent to dispose 
of all her property by will. 

On these findings the plaintiffs wore 
given a decree for possession of the pro¬ 
perty mentioned in the deed dated 27th 
May 1915 except the property mentioned 
in the gift deed, dated 5th March 1918. 

Against this decree four appeals liavo 
been filed. In P. A. No 44 of 1925 the 
appellants are the heirs of Mt. Kulsambi 
and a porson who purchased from an heir 


during the pendency of the suit, r 
No. 64 of 1925 is filed by Nasiruddin, a 
successor in title of Alimuddin, one of 

the donees. F. A. No. 65 of 1925 U filed 
by Mt. Kumarannissa, the other donee. 
In F. A. No. 63 of 1925 the appellants 
are the plaintiffs. This judgment governs 
the disposal of all these four appeals. 

We first deal with the plaintiffs’ ap~ 
peal. It is first urged that the deed 
dated 3rd July 1912 is not a will but a 
wakf inter vivos. The deed is termed a 
wasiyatnama or will. It contains a 
clause: 

The entire property shall, however, remain 
in my possession during my lifetime and 1 ain 
the owner of it. 

There is a post-script added and some 
days after the will was executed (19th 
July 1912), which is evidently intended to 
remove any possible doubt regarding the 
nature of the deed. The post-script is 
translated: 

The conditions mentioned above will be given 
effect to after my death. 

We fully agree with the conclusions of 
the trial Judge stated in paras. 12 and 13 
of his judgment. The deed was clearly a. 
will. The motive which induced Mt. 
Kulsambi to execute the will would pro¬ 
bably induce her to spend money during 
her lifetime on the objects to which the 
income of her property after her death 
was to be devoted, but that there was no 
need for her to divest herself of her pro¬ 
perty during her lifetime when she her¬ 
self could devote such income as she 
pleased to the objects mentioned in the 
will. The terms of the document are 
clear and she did not divest herself of the 
property. 

It is next urged that even if the deed 
dated 19th July 1912 was a will, Mt. 
Kulsambi divested herself of the owner¬ 
ship of the property by means of the deed 
(Ex. P. 24) dated 27th May 19L5. The 
finding of the learned Additional District 
Judge on this point is contained in paras. 
14 to 17 of the judgment. Wo l ave little 
to add to the reasoning contained in thoso 
paras.. The deed is termed amanatnaina 
and was intended to provide for the 
management of her property. She was a 
Mahomedan lady, and had she wished to 
part with her property, she would havo 
spoken of creating a wakf. The deed 
begins by saying: 

I have now grown too old. It is not known 
when I might breathe my last. I, thorofore, 
desire that all the property that 1 hold ftliould 
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be properly managed during my-lifetime as well 
as after my death. It is on this account that I 
entrust from this date, of my free will and con¬ 
sent, all of my property to Janab Moulana 
Moulvi Syed. 

Later, after describing the property, 
the document 'states that the income 
■would he utilized in accordance with the 
will dated the 31st July 1912. Towards 
the close of the document there is another 
sentence: 

The amount cf income whatever it may be 
from the property mentioned above shall re¬ 
main with me and I shall personally make pay¬ 
ments from it towards expenses and other 
items. 

We agree with the learned Judge that 
this document entrusts the plaintiff with 
the management of the old lady’s pro¬ 
perty and directs him to utilise the in¬ 
come for the objects mentioned in the 
previous will; hut the document makes 
it clear that the property and income 
continued to belong to the executant. 
Plaintiff 1 was, as the learned Judge 
•states, appointed a manager. It is true 
that the word rautawalli is used in one 
clause hut the executant meant to provide 
for the management of her property after 
her death as well as during her life. After 
her death plaintiff 1 would he rightly 
termed a mutawalli. 

It is next urged that Ex. 3 D. G, a 
deed of gift dated 5th May 1913 in favour 
of Mt. Kamarunnissa Begum, was not duly 
executed and was not accompanied by deli¬ 
very of possession. These points are discus¬ 
sed in para 21 of the judgment of the 
lower Court. Mt. Kulsambi, though an old 
lady appears to have been at tins time 
perfectly capable of managing her pro¬ 
perty. The deed gives an adequate reason 
for the gift: the father of the donee had 
been brought up by the donor’s husband 
and the donee had been treated like a 
member of the household and it was pro¬ 
posed that she should marry Alimuddin 
who had been brought up by the donor. 
There is evidence which has been believed 
that the deed was duly executed by Mt 
Kulsambi, and we see no reason to disagree 
on this point. The gift was followed by 
mutation in the name of the donee, and 
when the amanatnama was prepared two 
years later, the property mentioned in the 
gift was excluded from the property en¬ 
trusted to plaintiff 1. Ex. 3 D. 6 was 

•• * • was followed by such 

delivery of possession as was possible 
namely, mutuation of names. 

It is urged that the deed was condi¬ 


tional on the marriage of the donee to 
Alimuddin, but the deed does not pur 
port to he conditional and it was followed 
after an interval by mutuation of names. 
Although the donee did not marry Ali¬ 
muddin, and the donor continued to 
manage her property for a number of 
years, the donee’s name wai allowed to 
remain in the mutation register. We 

agree, therefore, that this deed was valid 
and operative. 

The next point raised is with regard 
to the deed Ex. 1 D. 26 dated 5th March 

1918. This is a deed of gift'in favour of 

Alimuddin. Execution of the deed is not 
challenged before US. It is first urged 
that Alimuddin occupied a position of ac¬ 
tive confidence towards Mt. Kulsambi and 
obtained execution of this deed through 
misiepiesentation and undue influence. 
Alimuddin, though the agent of Mt. Kul¬ 
sambi, was little more than a boy while 
Kulsambi appears to have been a very cap¬ 
able old lady. As the learned Judge of the 
lower Court has remarked, it was quite 
natural that Mt. Kulsambi should make 
a gift of the property to Alimuddin. 
When she made a gift to Kamarunnissa 
in 1913, she gave as one of her reasons 
for doing so that Kamarunnissa was to be 
married to Alimuddin. When the mar¬ 
riage did not take place, it seems very 
natural that she should make a gift to 
Alimuddin himself. We do not think 
that, on the date on which this document 
was executed, the relations between Mt. 
Kulsambi and Alimuddin wero such that 
the latter was in a position to dominato 
the will of the former. There is no evi¬ 
dence of any value that Alimuddin did 
exercise undue influence. There is evi¬ 
dence that Alimuddin entered into posses¬ 
sion about the time the gift was made. Mt. 
Kulsambi lived for 18 months after the 
execution of the deed and appears to liavo 
been quite capable of taking steps to re- 
cover possession. We agree, therefore, 
that the deed was not obtained by undue 
influence or misrepresentation. 

It is next urged that the deed Ex. 1. 

V,V b “erely conveys a restricted estate to 
‘ 1 ! nut [Ji n and any direct descendants 
which lie might have. The deed contains 
a clause which is translated: 

Iou and your descendants will eniov it. You 
may do so. Your near and distant* relativos 
nave no right to and interest in tko property 
mentioned, 1 

But the deed does not prohibit the do¬ 
nee from disposing of the property, 


nor 
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does it contain a clear statement that the 
property will revert to the donor if the 
donee dies without heirs. According to 
the Hanafi Law 

| Any derogation from the completeness of the 
gift is null; and, if the intention to give to the 
donee the entire 6Ubject-matter of the gift bo 
clear, subsequent conditions derogating from or 
limiting the extent of the of the right would bo 
uull and void (Ameer Ali’s Mahoinedan Law, 

4th edition, Vol. I, p. 134.) 

As the learned author subsequently 
states, where there is a clear intention to 
make to A a-gift of the corpus of a thing, 
and it is conditioned that he should take 
a limited interest in it or take it only for 
his life, the condition would be void and 
the gift would take effect absolutely. In 
the present case, even if the clause. 

vour near and distant relatives have no right 
to and interest in the property mentioned 

was meant to detract from the complete¬ 
ness of the gift, the condition is void. 

The next point urged in appeal is that 
the plaintiffs should have been given a 
decree for mouza Kharbi. The learned 
Additional District Judge has stated that 
the deed dated 27th May 1915, modified 
the will dated 19th July 1912, specifying 
the property which was to become the 
wakf property. We do not agree with 
this interpretation. The will dated 3rd 
July 1912, clearly dedicated all Mt. 
Kulsam))i’s property to charitable works. 
Ex. P. 24, dated 27th May 1915, refers 
very largely to the management of the 
property during the executant’s life. It 
is not quite clear, but it may mean that 
only a part of the executant’s property 
is to bo under the management of 
Mahebub Husain. But there is no indi¬ 
cation that the clear provisions in the 
former document, that all the property 
should at the lady’s death be kept intact, 
the income being appropriated for charity, 
are modified in any way. Had this been 
intended, the old lady, who had no heirs, 
would almost certainly have given direc¬ 
tions regarding the enjoyment of the re¬ 
maining property after her death. We 
are of opinion, then, that, in spite of the 
act that mouza Kharbi does not appear 
m the list of property given in the deed 
Lx. P. 24, it is governed by the provi¬ 
sions of the will, dated 3rd July 1912. 

The only point which remiins to bo 
considered in this appeal is the allegation 
that the lower Court’s orders regarding 

costs are against law and principle. Wo 


agree that as defendants 4 to 6 and 8 
were entirely unsuccessful, they should 
have been directed to bear the costs of 
the plaintiffs which were incurred owing 
to their defence. A direction will be 
entered in the decree that these defen¬ 
dants should pay Rs. 510 to the plaintiffs 
on account of costs. These defendants 
must pay costs in this Court, calculated on 
Rs. 510, to the plaintiffs-appellants. The 
remaining costs incurred by the appel¬ 
lants in this appeal will be divided in pro¬ 
portion to the value of the reliefs claimed 
in the appeal against the 1st and 2nd 
sets of defendants respectively; the costs 
incurred by each set will be calculated by 
allowing counsel’s fee on the value of the 
relief claimed against that set: the costs 
so calculated will be borne in proportion 
to success and failure. The order of the 
first Court regarding costs is not varied 
except as directed at the beginning of „ 
this paragraph. 

We next deal with F. A. No. 44 of 
1925. The deed dated 19th July 1912, is 
attacked for various reasons. We accept 
the finding of the lower Court contained 
in para. 11 of its judgment that loss of 
the original has been proved. There is 
no reason whatever to doubt the evidence 
that this deed was duly executed although 
the witnesses, who depose to an event 
which took place many years ago, are 
to some extent discrepant. There is very 
strong evidence that Mt. Kulsambi was 
in 1912 and subsequent years in full pos¬ 
session of her senses; in 1915, three years 
later, she executed a document which 
refers to the document dated 19th July 
1912; she was later examined by an 
Extra Assistant Commissioner, and ap¬ 
peared to him a perfectly capable old 
lady: we may refer to paras. 16 to 18 of 
the lower Court’s judgment on this point. 
There is no reason whatever for suspect¬ 
ing that she acted under undue influence 
when she executed the will: she was still 
of the same mind when she executed the 

deed dated 27th May 1915 and when she 
was subsequently examined by the Extra 
Assistant Commissioner. 

The considerations we have mentioned 
show that the later deed dated 27th May 
1915, was freely executed with full 
understanding. 

It is urged that the deed dated 19th 
July 1912, was inoperative as a will - but 
it is well known law that a Sunni Maho- 
modan can create a valid wakf by a will: 
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Baqar Ali Khan v. Anjuman Ara 
Begam (l). 

No argument has been led before us on 
ground No. 7 of the appeal which asserts 
that Mt. Kulsambi is proved to have left 
heirs. No defect in the examination of 
parties and in the framing of issues is 
pointed out to us. The remaining 
grounds of appeal do not require discus¬ 
sion. As Mt. Kulsambi left no heirs, she 
was competent to dispose of all her pro¬ 
perty by a will. F. A. No. 44 of 1925, 
therefore, fails and is dismissed with costs 
on the appellants. 

We next deal with F. A. No. 64 of 1925, 
filed by Nasiruddin, the heir of Alim- 
uddin. We have already held that the 
deeds dated 19th July 1912 and 27th May 
1915 are valid. There is no such con¬ 
tradiction between the terms of the deeds 
as would prevent effect being given to 
- their provisions. As Mt. Kulsambi left 
no heirs, she had power to will away the 
whole of her property. 


Grounds Nos. 7 to 10 of this appeal 
refer to the deeds of gifts dated 20th June 
1919. We remark that the finding of the 
lower Court regarding the validity of 
these deeds (Exs. 1 D 28 and 1 D-29) is 
not very clear. The Sub-Registrar was 
summoned to the house of Mt. Kulsambi, 
and she admitted execution before him. 
We see no reason to doubt that the deeds 
wore properly executed and attested, and 
that Mt. Kulsambi understood them. 
But Mt. Kulsambi was an old lady and 
was extremely ill. Alimuddin and 
Kamarunissa were the inmates of her 
house and were in a position to exercise 
influence over the old lady. The docu¬ 
ments themselves are suspicious. Ex. 1 
D-29 makes a gift to Alimuddin and Mt. 
Kamarunnissa as a present on their appro¬ 
aching raarriago. The document does not 
mention that a substantial gift had been 
made six years before in prospect of this 
marriage. It is clear that, Mt. Kulsambi 
had for many years proposed to leave the 
property sufficient to provide for specified 
charitable works: after the very valuable 
property dotailed in Exs. 1 D*28, 21 and 
29 had been given, there was little left 
for the charities mentioned in the will 

It therefore, appears to us that the old 

ady, who was probably weak both in 
body and mind, executed these documents 
as a result of undue influence. 


(1) [1903J ‘25 All. 230 
(r. C.). 


30 I. A. 91—8 Sar, 397 


Wo also agree with the learned Ad¬ 
ditional District Judge that there is no 
evidence of any value regarding delivery 
of possession. Mt. Kulsambi was too 
weak to take any steps for such delivery. 
The gifts are, therefore, invalid for this 
reason. F. A. No. 64 of 1925, therefore, 
fails and is dismissed with costs on the 
appellant. 

F. A. No. 65 of 1925 raises no points 
other than thoso already discusser]. It 

is, therefore, dismissed with costs on the 
appellant. 

R.K. Appeal No. 63 partly allowed. 

Other appeals dismissed. 
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Full Bench 

Hallifax, Kinkhede and Macnaiu 

A. J. C.s. 


Applicants. 


Govinda and others - 

v. 

Murlidhar and others Non-applicants. 

Civ. Revn. No. 183 of 1926, Decided on 

-1st July 1927, against the order of the 

Sub-Judge, 1st Cl., Chanda, D/- 16th 

April 1926 in Execution Case No. 7 of 
1924. 

C. 1\ Land Revenue Act (1917), S. 151 — 
Claim to pre-empt. 

A claim to pre-empt under S. 151 ifc onforco- 
alde m execution proceedings and not bv sopa- 

n A - '• R i 1926 Na «- 193 »"<* 21 N. 
L.. K. 157 Overruled. [p 49 q 2J 

Aim a ram Bhagwant and S. A. Ghad- 
gay for Applicants. 

A-V. Khare and IF. B. Pcndharkar— 

for Non-Applicants. 

< Order of Reference 

Hallifax, A. J. C.—The applicants 
lor revision aro recorded co-sharers in the 
v.Hago of Ilormala and Saotala in the 
Cha nda District. They say their share 
is four annas in each village, hut oven if 
that was so they havo lost five pies out of 

?. a ? 1 oul annas by tho proceedings in 
11 s case, and each sharo now is throe 

annas seven pies only. All that matters 

in this case, however, is that they still 

nave a share in each village; with tho 

extent of the sharo wo are not concerned. 

1 M 10 °f 1 9° s 'f e party in these proceedings 
, , a J eoreo against the owners of tho 
wlioloof the rest of both villagos and 
a ached a twelve-annas live-pie sharo in 
each village in execution of it. Those 
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shares wore pufc to auction on the 26th 
March 1926 and knocked down for Rs. 
1000 and Rs. 500 to the decree-holders, 
who had the permission of the Court to 
bid. The date fixed for the confirmation 
of the sale was the 19th June, the long 
adjournment being due to the vacation 
intervening. On the 12th April the 
present applicants for revision put in a 
petition claiming, under S. 151, Land 
Revenue Aot, 1917, to takp both shares at 
the sums last bid. 

The learned Judge of the lower Court 
followed the ruling in Sitaram v. Kaniram 
(1) , as he was bound to do, and rejected 
the petition on the 16th April. With 
most unusual promptitude, the petitioners 
i applied to this Court on the 29th of the 
same month for revision of that order. 
That saves them from being barred from 
getting revision by the consideration 
mentioned at the end of the judgment 
cited, that an appeal would lie from the 
order confirming the sale, as that order 
was not passed till the 19th Juno. It 
is also open to question whether an appeal 
by them would lie against the order con¬ 
firming the sale, as they were not interes¬ 
ted in it except as claimants of a right 
of pre-emption. 

The effect of the judgment in Sitaram 
y. Kaniram is this. A Collector acting 
in execution of a decree, with the powers 
granted to him under S. 68, Civil P. C , 
4 could in those execution proceedings 
enquire into a claim to pre-empt made 
under S. 151, Land Revenue Act 1917 and 
could grant * it, but in doing so he was 
acting as a Revenue Officer. A civil Court 
as such, nover had that power, and as it 
ceased to exist in the Collector in April 
1923, there is no way of enforcing that 
right now except by suit; it cannot be 
enforced in execution proceedings. 

It can hardly be correct to say that a 

Collector acting under tho rules in Sch. 3 

or any part of tho Civil Procedure Code 

» was acting as a Revenue Officer, and that 

when tho powors he held were taken from 

hiin they ceased to exist. Tho powers he 

hold wore those of a civil Court, whicli 

woio transferred to him, and when they 

wore taken from him they reverted to the 
civil Court. 

But anyhow it was always the civil 
U>urt itself which dealt with an applica- 
10(1 under S. 151, Land Revenue Act 
oven before April 1923. Tho powers com 

(1) A. I. R. 19 2G Nag. 103=21 N. L. R. 157? 

Jt 1928 N'7 fcS 


ferred on the Collector by the Local 
Government were only those which the 
civil Court had “in execution of the 
decree", and under Cl. (b), S. 70 (1), Civil 
P. C., no wider powers could be conferred 
on him. The Collector had no power to 
enquire into objections to the execution 
or claims to the property, and a claim 
such as one under S. 151, Land Revenue 
Act, was made i;o the civil Court itself, 
which disposed of it. It would probably 
be presented in the first place to the 
Collector, but he could do nothing with 
it but forward it to the civil Court, which 
would deal with it, the execution pro¬ 
ceedings being transferred back from the 
Collector till it was decided. 

There is no necessity to translate 
S. 151, Land Revenue Act, from itssur- 
roundings to make it applicable to a civil 
Court, because it has always been so 
applicable, but I can see no difficulty in 
doing so if it were necessary. Nor is 
there anything to prevent an Act of the 
Imperial Legislature being modified by 
a local Act; 'instances of this being done 
directly are common. 

With all due respect, I am of opinion 
that the application made to the execu¬ 
ting Court in this case ought to have 
been accepted by that Court and granted, 
unless any reason to the contrary ap¬ 
peared, and none has ever been alleged. 
Accordingly I refer to a Bench the ques¬ 
tion whether the decision in Sitaram v. 
Kaniram (1), is correct or not. 

Opinion. 

In tho officially published judgment of 
this Court in Sitaram v. Kaniram (1), it 
was held that the right of pre-emption 
created by S. 151, Land Revenue Act, 
1917, could not be enforced by a civil 
Court in tho execution of a decree; it 
could be enforced only by a Collector 
exercising powers conferred on him under 
S. 70, Civil P. C., and as there are now 
no fcuch Collectors that can no longer be 
done; the claimant must file a regular 
suit. The correctness of this decision 
has been doubted in three oases, of which 
this is one, and they have come before a 
Full Bench. 

From that view we feel bound, with all 
respect, to dissent. It seems mainly 
based on a misconception of the position 
of a Collector in the-execution of a decree. 
In such a proceeding ho did not act as a 
Revenue Officer but as a Judge of a civil 
Court to which execution of the decree 
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had been transferred and any powers he 
had were the powers of the civil Court 
primarily executing the decree, which 
were delegated to him. They could not 
he delegated unless the civil Court had 
them, and now that they are not delegated, 
they still remain in the civil Court and 
are not extinguished. 

But as a matter of fact, the particular 
power in question here was never dele¬ 
gated at all; it remained all the time 
in the civil Court which transferred 
the decree to the civil Court of the 
Collector. It was always the civil 
Court itself which dealt with an ap¬ 
plication under S. 151, Land Revenue 
Act, even before April 1923. The powers 
conferred on the Collector by the Local 
Government were only those which the 
-civil Court had in execution of the 
decree”, and under Cl. (b), S. f0 (l). 
Civil P. C., no wider powers could be 

conferred on him. 

The Collector, therefore, had no power 
to enquire into objections to the execu¬ 
tion or claims to the property, and a 
claim such as one under S. 151, Land 
Revenue Act was made to the civil Court 
itself, which disposed of it. It would 
probably be presented in the first place 
to the Collector, but he could do nothing 
with it but forward it to the civil Court, 
which would deal with it, the execution 
proceedings being transferred back from 
the Collector till it was decided. 

The learned Judicial Commissioner 

was unable to hold that : 

the provision under S. 151, Land Revenue 
Act, can, so to speak, be translated from its 
ble to a civil Court executing a decree under 
the provisions of the Civil Procedure Code. 

It is true that Chap. 10, Land 
Revenue Act, 1917, is headed Collection 
of Land-Revenue’, and the provisions 
• contained in that chapter except the one 
under consideration dealt with matters 
connected with recovery of land-revenue. 

. But this provision refers in specific terms 
.to the execution of a decree of a civil 
.Court, a matter which has nothing to do 
with the collection of land-revenue. It 
was as foreign to its surroundings when 
a Collector acting as a Judge of a civil 

Court possessed certain powers relating 
to the execution of a decree as it is at 
. present. 

The learned Judge’s own difficulty in 

»lhis matter seems to have arisen out of 
t he view that 


so to hold vou’d Ic, iu efleet, to allow an Act 
of the Imperial Legislature like the Civil Pro¬ 
cedure Code to be modified by a local Act 
like the Central Provoices Land Revenue Act. 
1917. 

This at one stage of the present case 
was regarded as raising an important 
question of constitutional law. 

The question is answered by the pre¬ 
amble to the Land Revenue Act, 1917 and 
sulrSs. (2) and (5), S. 79, Government 
of India Act, 1915. 

As this is an application in revision 
it is necessary to mention also the addi¬ 
tional reason stated at the end of the 
judgment under consideration for reject¬ 
ing the similar application in that case. 
It is that an appeal would lie against the 
order confirming the sale and, therefore, 
no application for revision could be 
entertained An appeal wonld certainly 
lie against an order of confirmation, but 
not by a claimant of pre-emption under 
S. 151, Land Revenue Act. 

There are further matters which make 
the enforcement of such a claim by a 
separate suit practically impossible. 
S. 151, provides that the claim is to he 
made before the sale is confirmed and 
the claimant must undertake to fulfil all 
the conditions of the sale binding on the 
purchaser. In the view taken, that 
would fix a period of limitation for the 
suit of thirty days from the date of the 
sale, and the undertaking would have to 
be made, presumably, in the plaint. 
Further S. 152, the next following sec¬ 
tion, says that 

right °f pre-emption is oxorcised under 
0.151, any amount deposited by the original 
purchaser shall bo repaid to him. 

lhat could not bo done till after the 
decision of the separate suit, which would 
he long after the sale had been confirmed 
and the money had been takeu out of 
deposit and given to the decree-holder. 

The finding of the Bench is that a 
claim to pre-emption under S. 151, Land 
Kc\enuo Act, is enforceable in execution 
proceedings, and not by separate suit. 

W ith this answer the records will ho 
returned to the Court that made the 
reference. 

Order accordingly. 
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Maun air, A. J. C. 

Mt, Surjubai and another— Defendants 
—Appellants. 

v. 

Moropant —Plaintiff—Respondent. 

S. A. No. 10 of 1927, Decided on 17th 
June 1927, from the decree of the 2nd Addl. 
Diet. Judge, Wardha, D/- 8th Dec. 1926. 

# Civil P. C., O. 23, II. 3 —Term* of compro- 
in\$6 need not be set out in the order . 

Order*23, Rule 3, directs the Court to order a 
compromise to be recorded and to pass a decree 
in accordance therewith. The order then takes 
the place of a judgment. The rule does not 
state that the terms of the compromise must be 
not out in the order. The order must contain 
words showing that a compromise in terms indi¬ 
cated with sufficient clearness is accepted by 
the Court as a valid basis for a decree : 43 Cal. 
85, Diss. from. [P 51 C 2] 

N. B. Deopujari —for Appellants. 

Judgment. —The respondent Moropant 
alleging that the appellants had en¬ 
croached on his land sued for possession 
*of a small plot in the town of Wardha. 
•On the 29th July 1926 the pleaders for 
the parties stated that the claim had 
been compromised- in a particular man¬ 
ner, and the Judge took down their state¬ 
ments regarding the terms of the compro¬ 
mise. The parties desired that the 
judgment should not be delivered until 
^certain terms had been carried out and 
“time was, therefore, given for this purpose. 
When this period had elapsed, defendants 
•3 rid that they were under some misappre¬ 
hension when they came to the agreement 
and desired to resile from the agreement. 
The Judge passed an order rejecting this 
-application. He then delivered a ‘judg¬ 
ment,” the substance of which is that 
the parties have compromised the case in 
terms which appear in statements recor¬ 
ded on the 29th July 1926 and that a 
'decree will bo passed in accordance with 
these terms. 

T shall deal subsequently with the 
points pressed in the first appeal. Be¬ 
fore me for the first time it is urged that 
•as the trial Court has not recorded the 
agreement in the manner required bv 

O. 2.3, R. 3, Civil P. C., the decree of 

the first Court must be set aside. Roli- 

unc 9 is placed on Paban Sardar v. 

Phupcndra Nath Nay (l). In that case 

there was a judgment” which contained 
the words: 

(1) [1915, 4) Cah 36—83 1C. '<09. 
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The rejection of the application of the 4th May 
1912 makes the application of the 25th April 
inoperative 

The application of the 25th April was 
an application consented to by the defen¬ 
dant made by the plaintiff asking that 
the decree should pass in a particular way: 
the defendant acceded to this application. 
Jenkins, C. J., and Chatterji, J., held that 
as there was no order directing that the 
compromise should be recorded, there 
could be no decree, and the case was ac¬ 
cordingly remanded. They remarked that 
as there was no appeal from the decree, 
there must be an order against which an 
appeal lay under O. 43, R. 1 (m), Civil 
P. C. 

With due respect to the learned Judges 
who decided that case, I state my opinion 
that they were under a misapprehension 
regarding the meaning of 0. 23, R. 3. 
That rule directs the Court to order a 
compromise to be recorded and to pass a 
decree in accordance therewith. The 
order then takes the place of a judgment. 
The rule does not state that the terras of 
the compromise must be set out in the 
order. The order must contain words 
showing that a compromise in terms 
indicated with sufficient clearness is ac¬ 
cepted by the Court as a valid basis for a 
decree. Now the application, dated the 
25th April 1912, consented to by the 
defendant, was clearly a compromise. A 
statement that it was operative is surely 
equivalent to an order that it should be 
recorded as a valid basis for the decision 
of the suit. The “judgment” could be 
attacked in appeal. 

In the case under appeal what the 
Judge has termed a judgment is clearly 
an order directing that the compromise 
should be recorded. It Joes not contain 
the matter mentioned in O. 20, R. 4 (2), 
Civil P. C. The heading should be ‘Order’ 
as O. 43, R. 1 (m) terms the decision an 
Order.' It does contain a statement that 
the parties have compromised the case on 
terms which appear on the record. The 
decree then is not defective because of the 
absence of *an order that the compromise 
should bo recorded. 

In first appeal it was urged that the 
statements of the appellants were admis¬ 
sions and could be amended and that the 
lower Court should have seen that there 
was a misunderstanding at the time these 
statements wore recorded. Later on an 
additional ground was added that Saiurjub 
had not given authority to anyone to 
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compromise on her behalf. The lower 
appellate Court found that the parties 
had come to a compromise after they had 
had full opportunity to grasp the whole 

situation. He also found that Surjubai’s 

husband Devideen must be considered to 
have full authority to enter into a com¬ 
promise on behalf of his wife. He, there¬ 
fore, dismissed the appeal. The appeal 
should of course have been treated as a 
miscellaneous appeal against the order. 

It is urged before me that Surjubai did 
not give authority to her husband to com¬ 
promise the case. Before the lower ap¬ 
pellate Court, in the original grounds of 
appeal, the statement of the pleader is 
stated to he the statement of the appel¬ 
lants. This is an admission that the 
pleader was instructed by both appel¬ 
lants. There is ample ground for the 
conclusion that Surjubai authorized her 
husband to instruct the pleader on her 
behalf. 

It is next urged that there is difficulty 
in interpreting the decree. This was not 
urged in the lower Court or in the ground 
of appeal before me. I see no reason to 
think that the decree is ambiguous. The 
appeal is dismissed without notico to the 
opposite party. I remark that as the 
lower appellate Court has treated the 
appeal as a regular one, I consider that I 
should treat this as a second appeal. 

DP) - Appeal dismissed. 
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Hallifax, A J. C. 

Secretary of State (G. T. P. fi v . Co.)— 
Defendant—Applicant. 

v. 

Nandlal —Plaintiff—Non-applicant. 

Civ. Rovn. No. 64 of 1927, Decider! on 

19th August 1927, from the decroo of the 

Small Cause Court Judge, Hoshangabad 

D, - 22nd December 1926, in Civil Suit 
No. 763 of 1926. au,t 

* (a) liailways Act .(9 of 1890) S 79 — 
booked at owner's risk rile at station o/dfs- 
patch—Freight re-calculated at first dais r 

the ‘ccnnpany * 

Time railway aVroduJod r“te un/or wh" h“ ‘a® 

to have been scnt only atThe 2M * °?* ht 
On arriva, at 


charcoal was weighed and the freight was re¬ 
calculated at the maund-rate with the result 
that the plaintiff had to pay excess of a large 

amount. In a suit by plaintiff to recover that 
amount : 

( fc ^ e Company was bound to re- 

fund the excess amount as the Company itself 

intended to carry the goods at owner’s "risk in 
spite of their general rule to the contrary and 
so accepted the agresment made by the Station 
Master to carry them at the lower rate for 
that consideration If the goods had been lost 

" 0 V Id bave in common course 
pleaded that goods were at owner's risk. The 

lower rate was, therefore, a part of the original' 

contract, and the re-calculation at the second 

accordingly to be made at that rate, 

rorl,f am0UUt paid at the first station was 

correct. rp r on 

(b) Practice — Precedents — Any report of 
Prwy Council or High Court officially pub¬ 
lished must be taken as correct—Other juda- 

TaTned Zre if™"* ^ f ° r «»- 

The conciusions in any judgment of the Privy 
Council or in a judgment of the High Court 
which is officially published must be accepted 

thm,°A reCt ' n“ y ° ther judgment is relevant 
ough usually of the greatest use, only as* 

an exposition of . reasons for coming to the con¬ 
clusion arrived at therein. b rp 5, n 

(c) Evidence Act, S. 1U-'Common'course- 
Meaning explained. 

The course of conduct which S. 114 Evi- 

Which itm C f" S ,,coram011 " can be only that 
,s . m ° st common in the exporionco of the 
udgo who has to decide the point. [P 54 C 1} 

^ >eil( ^ har ^ ar for Applicant. 
li. Alekar for Non*applicant. 

Order.—On the 25th March 1925 
the first plaintiff, who opposes this ap- 
plication for revision, consigned a quanti¬ 
fy of charcoal at tho Byaora station on 
the Great Indian Peninsula Railway for 

convoyance to Byculla on tho same rail¬ 
way The Station Master informed him 

I’erl Id f ? a V?° al conld sent at what 
s called tho Q rate”, which in this case 

a wagon-rate and worked out at Rs. 126 

ll.at is a reduced rato and goods sent 

under it are carried at owner’s risk. 

U • ‘ “ tter n f fact ’ howovor ' charcoal 
had not boon allowed to bo booked at that 

station at the wagon-rate since 1923 • it 
could be sent only at the first class rate 

01 maund-rate, which entailed its going 
at railway risk. h 

? n “ rriva > Bvculla the charcoal was 
weighed and the freight was re-calculated 
at the maund-rate, with tho result that 
pr ° P0r char K° was found to bo Rupees 

Bvaora '"t,”“ n °' ‘ ho Rs 126 paid at 
Hyaoia. This tho plaintiff paid after 

some delay, which resulted in a further 

-r f R - S f 11 f °‘ demur,a se. Ho then 
hied the suit out of which these proceed- 


1 


1928 Secy, of State v. Nand Lal (Hallifax, A. J. C.) Nagpur 53 


ings have arisen in the Small Cause Court 
claiming a refund of the Rs. 316-7-0 he 
had paid with interest. He was given a 
decree for the Rs. 370 ho claimed and the 
defendant Company has applied for revi¬ 
sion of the judgment. 


The learned Judge of the Small Cause 
Court has taken the usual short cut of 
deciding the case according to rulings, 
that is to say, he has not decided it at all. 
The conclusions in any judgment of the 
Privy Council or in a judgment of this 
Court which is officially published must 
[be accepted as correct. A conclusion in 
|in any other judgment, taken by itself 
and apart from the reasons for it, is not 
'even relevant, and much less is it to he 
(accepted blindly, though the judgment 
will usually be of the greatest use as an 
exposition of reasons for coming to the 
isame conclusion. Of the five judgments 


which the learned Judge mentions, only 


■two are to be found in the Indian Law 


Reports, and only one gives reasons for 
the view taken. 


The contract between the parties is 
embodied in two documents which are on 
the file, one executed by each of them. 
The first is a consignment note signed by 
the sender. In it ho requests the Com¬ 
pany to receive the goods specified by him 
and to send them to a certain station. 
At the bottom of the document these 
words are printed: 

The attention of the Sender or the 
Deliverer of the goods is invited to the princi¬ 
pal terms and conditions applying to the car¬ 
riage of goods by Hailway, as set forth in the 
public notice printed on the back of the Rail¬ 
way Receipt. 


I-he other document, which is tiie 
counterpart of the consignment note, is 
the railway receipt executed by the 
Company It is an acknowledgment of 
the receipt of the goods, a statement of 
tho sum paid by the consignor and the 
way in which that sum has been calcu¬ 
lated, and an agreement to convoy them 
to the destination stated and deliver them 
as directed, subject to certain conditions. 
A few of these are printed at tho bottom 
of the front ol the sheet, and among them 
are the words, underlined for emphasis : 

Special attention is drawn to tho notes 


on the hack, 
On the back 


which form a legal contract”, 
is a statement that the Rail¬ 


way Company gives public notice of 
eleven ditlercnt matters of which the 
sixth is as follows : 


Tho Railway have the right of re-measure- 
mout.re-weighrnout, re-classification and re-cal- 
culationof rates, terminals and other charges at 
the place of destination, and of collecting before 
the goods are delivered, any amount that may 
have been omitted or undercharged. 

The plaintiff then undoubtedly did 
agree that tho Railway Company was 
entitled to re-calculate tho rates at By* 
culla, and that ho would have to pay any 
amount that was then found to have been 
undercharged or allow the Company to 
realize it by selling the goods. It has 
been suggested on his behalf in this Court 
that the calculation at Byculla could only 
be made on the same basis as that at 
Byaora, for the sole purpose of discover¬ 
ing arithmetical errors in it ; it could 
not ho made on a different basis or at 
different rates. To limit the meaning of 
the word in that way would hardly be 
possible even if it stood alone, hut it is 
quite impossible when it stands alongside 
the word “re-classification,” nor with 
that limitation would the words re¬ 
measurement” and re-weighment” have 
much meaning. 

In Chunni Lal v. Nizam's Guaranteed 
State By. Co. (I). Stanley, C. J., said that 
in his opinion the exacting of maundage 
instead of wagon rates in circumstances 
similar to those of this case could not ho 
considered to be covered by any of tho 
words “re measurement, re-weighment, 
re-calculation or re-classification of rates.” 
This is a casual remark at the end of tho 
judgment, not a part of the basis of the 
decision of the case, and for the reasons 
stated I am unable, with all respect, to 
concur in tho opinion expressed. 

Three Allahabad cases have been cited 
in support of the plaintiff’s contention 
that the Station Master as the Company s 
agent having once agreed, by mistake or 
otherwise, to carry his goods at the wagon 
rato, the Company could not go back on 
the contract and charge the maund-rato. 
They are Chunni Lai v. The Nizam's 
Guaranteed State By. Co. (1), Alla m ud~ 
din v. G. I. P. By. Co. (2), and 
B. B. & C. I. By. Co. v. Budh Sen , Pusp 
Chand (3). Tho last two merely follow 
tho first, which was decided by a Full 
Bench in 1906, and they carry tho mat¬ 
ter no further. In all threo cases tho 
basis of tho decision was that tho right 

(l) [10071 All. 2*28=4 A. I>. J. h0—(1007) 
A. W. N. 21. 

(*2) [101GJ 11 A. I.-. J. 101=31 I. C. 104. 

(3) A. I. E. 10-21 Ml. 180—46 All. 55. 
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of recalculaction of rates was not reserved 
to the company by the written contract, 
but by a separate rule, of which notice 
was given to all persons who wished to 
send goods by the railway. 

On those facts there can be no doubt of 
the correctness of the decision in all three 
cases that, as the original contract was 
to carry the goods at the lower rate, the 
Company was not entitled to charge the 
higher rate by virtue only of their rule. 
But it is equally beyond doubt that in 
this case the sixth item printed on the 
back of the railway receipt was a part 
of the original contract, not a separate 
rule. That contract was that the Com¬ 
pany would carry the goods for Rs. 126 
or such greater sum as might bo found 

due on re-classification or re-calculation 
according to the rates that should have 
been charged under the Company’s rules, 
and that the plaintiff would pay any 
excess that might be so found due or 
allow the Company to sell his goods to 
realize it. 

But there is ■ the further consideration 
that the Company itself intended to carry 
the goods at “ owner's risk ” and not at 
railway risk," that.is to say, if the goods 
had been lost in transit, the Company 
would have refused to pay the difference 
between the damages and the higher rate 
hut would have pleaded that the sendin" 
of the goods at “ owner’s risk " was a 
part of tho original contract, for which 
the consignor had received consideration 
in tho reduction of tlie rate. That this 
would have been done ns a matter of 
course is not denied, and anyhow it is an 
inevitable finding of fact, based on tho 
common course of the conduct of rail¬ 
way companies in such circumstances. 

The course of conduct which S 114 
Evidence Act, calls “ common ” can bo 
only that which is most common in the 
experience of the Judge who has to decide 
the point. Now at least two -cases have 
occurred within my own experience in 
which good, booked mistakenly at 
owner s risk as here, were lost in 
transit, and the plea was taken bv the 
owner 11, at the eh.rge To ? 

way risk ought to be deducted from the 

had been booked at the hmlm / 4 ,0y 
the balance paid to t n \° and 

the plea was successfully ' takon^by The 

.1.0 c„„„r y ' tTc) s z 
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contract was to carry the goods at 
owner’s risk.” 

If it were denied that this plea would 

have been taken in the piesent case, if 

the goods had been lost or damaged on 

the journey, the denial would be met by 

leference to the nature of the pleas taken 

by other railway companies in E. I. 

Ey. Co. v. Bam Lakhan Lai (4)„ 

Agent, B. N. By. v. Bcliari Lai Dutt (5) 

and Radhe Lai v. E. I . By. Co., Ltd. (6), 

and by this Company in Deorao v. G. 

P. By. Co. (7). No reprobation of the 

taking of such pleas is implied in this 

reference to them ; they are mentioned 

as further proof of tho certainty that if 

the goods had been lost in this case the 

defendant Company would have pleaded 

that they were carried at “ owner’s risk.” 

, ^ proved then that the Company 

itself intended to carry the goods atl 

owner s risk, ’ in spite of their general. 

rule to the contrary, and so accepted the' 

agreement made by tho Station Master to 

carry them at the lower rate for that con*I 

sideration. The lower rate was, therefore, 

a part of tho original contract, and the 

io calculation at Byculla had accordingly! 

to he made at that rate, so that the' 

amount paid at Byaora was correct. As 

the Company intended to insist on the 

goods being at “ ownor’s risk ” if any 

damage or loss did occur on tho journey, 

the contract with tho consignor suggested 

by tho claim for tho higher rate the risk 

had ended is in effect : “ Heads I win, 
tails you lose.” 

The decision of the lower Court is 
correct, though the reasons for it are not. 

1 he application for revision is rejected and 
the Company is ordered to pay the plain- 
tm Ks. JO as his costs in this Court. 

—**'**• __ Revision rejected. 

1W5 P«t. 37=3 Put. 230T 

r! A C ™ l9 - 5 Cal * 71G=: 52 Cnl. 733. 

^ 40=5 Pat. 128. 

(0 LPJ12J 8 N. L. U. 34=14 I C GS4 
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Kotval, A. J. C. 

Vishn m—P laintiff—Applicant. 

v. 

Achut Defendant—Non-applicant. 

Civ. Rovn. No. 1-B of 1927, Decided 

on 30th August 1927, against tho decree 

of the Small Cause Court Judge, Buldana, 

D - 19th November 1920, it, S. 0. Suit 
No. 850 of 1920. 
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Negotiable Instruments Act (26 of 1881), 

8s. 8,78,82 (c)— Promissory note not payable 
to bearer — 11 Holder ," meaning of—Person who 
is not an endorsee cannot claim payment un¬ 
der if. 

Where the plaintiff claimed payment of the 
amount due on the promissory note which was 
not indorsed to him, alleging that the money 
advanced thereo i was his and was advuncod on 
his behalf. 

Held : that the plaintiff could not claim 
payment as in a promissory note not payable to 
the bearer “ the person entitled in his own 
name" can only mean the person named in 
the note, that is the payeo or the indorsee. 
The dootrine of benami cannot be applied in a 
case like this where the law by clear implica¬ 
tion excludes its application. The application 
of the doctrine to negotiable instruments would 
introduce an element of uncertainty into them 
and hamper commerce : 28 Mad. ‘203 ; 30 Mad. 

83 and A . 1. R. 1922 All. 70, Foil. [P 55 C l, 2] 

W. R. Puranik —for Applicant. 

G.G. Hatvalne —for Non-applicant. 

Order .—The defendant executed a 
promissory note in favour of Pralhad 
Ganesh, the brother of the plaintiff. The 
plaintiff claimed payment of the amount 
duo on the promissory note which was nob 
indorsed to him, alleging that the money 
advanced thereon was his aud was ad¬ 
vanced on his behalf bv Pralhad. The 
defence was that the plaintiff not being 
the payee had no right to claim payment 
and was not entitled to maintain the suit. 
The defence having succeeded the plaintiff 
seeks revision of the decree of the lower 
. Court. 

, Section 78, Negotiable Instruments 
Act 26, 188L, provides that, subject to 
the provisions of'S. 82, Cl. (c), payment 
of the amount duo on a promissory note, 
bill of exchange or cheque must, in order 
to discharge the maker or acceptor, be 
made to the holder of the instrument. 
The provisions of S. 82 (c) have no appli¬ 
cation in this case. Applying S. 78 to 
the present exse the defendant will not ho 
discharged from liability on the note 
unless ho has paid the sum duo on it to 
tho holder. The question, therefore, re- 

* mains whether the plaintiff is the holder 
for he has no right to claim the sum if 
by payment to him the liability cannot 
ho discharged. 

1 nder S. 8 tho holder of a promts* 
Hory note means any person entitled in 
his own name to the possession thereof 
and to receive or recover tho amount duo 
thereon from the pirtios thereto. In tho 
CISC of a promissory note not payable to 
the hearer tho person entitled in his 
own name * can only mean tho person 
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named in the note, that is the payee or] 
the indorsee : see Ramanuja Ayyangar , 
v. Sadagopa Ayyangar (l), Subba Nara - 
yana Vathiyar v. Raviaswami Aiyar (2) 
and Rcoli Lai v. Manna Kunwar (3). 
The holdor in the present case then is 
Pralhad and not the plaintiff, and Pralhad 
alone can claim the amount, for by pay - 
ment to him alouo can tho defendant s 
liability be discharged. 

The doctrine of benami cannot l) 0 i 
applied in a case like this where the law, 
by clear implication excludes its applica¬ 
tion. The application of the doctrine tOj 
negotiable instruments would, by intro¬ 
ducing an element of uncertainty into 
thorn, hamper commerce, for facility of 
which they are largely used. On the 
other hand, the property in tho instru¬ 
ments being transferable by mere indor¬ 
sement the benamiship may easily ho 
eliminated. 

As to tho prayer to ho allowed to 
amend tho plaint by adding Pralhad as a 
party it is clear that tho object of the 
joinder of Pralhad was not to enable a 
decree to he passed in his favour but to 
enable one to be passed in tho plaintiff’s 
favour. That object could not have been 
gained by the joinder of Pralhad. 

The suit was rightly dismissed. This 
application is dismissed with costs. 

N.D. Application dismissed. 

(1) *8 Mad. .wo = u iM. L. J. 249. 

(2) [Lyouj 30 Mad. 88=10 M. L. J. 508 (F. B.) 

(3) A. I. R. 1922 All. 70— 4 All. 290. 
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Macnair, A. J. C. 

Govind and others —Defendants Ap¬ 
pellants. 

v. 

Chintaman and another — Plaintiff and 
Defendant 4 —Respondents. 

S. A. No. 309-13 of 1926, Decided oit 
5th September L927, against the decree 
of tho Addl. Dist. Judge, Yeotinal, 
D - L6th April 1926, in Civil Appeal 
No. 126 of 1925. 

(a) Hindu Law — Stridhan — Bcrar—Father 
bequeathing estate to daughter—She is pre¬ 
sumed to receive it as her stridhan. 

lu the absence of restricting clauses the es¬ 
tate conveyed to a daughter by a man gov¬ 
erned by the Bcrar lersonal law is non-res¬ 
tricted estate and the property received is her 
stridhan: J. /. It. 1 9*4 Lag. 83, Diss. frnyi 
A. 1. It. 1923 L'aq. 32' », (F. !i ), Foil. 

[1* 06 C 


Govind v. Chintaman 
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(6) IJindu La to—Mitaksliara law is para¬ 
mount in Berar . ' 

1 he Mitahhiira Law is paramount and the 
-uayukhv is of secondary consideration in 
Berar - [P 56, C 2] 

(c) Evidence Act, S. 92 —Will—Execution, 

Evidence of statements made at the time of 
execution of will cannot be admitted for the 
purpose of varying the terms of the will. 

A'!^r r n lliC,ia J cd Villa,je Te ^cy' Law, 
b ' U otridhan Son m possession in the pre¬ 
sence of daughter is trespasser. 

7 tbe P /f, 3enc0 of a daughter, cannot 
bt, leg.ll heirs of their mother to her stridhan 

Z, r °P e r ty aad . ‘ he *^ Possession of that property 
must be considered as that of a trespasser ' 

, , [P 5G. C 2] 

(c) Hindu Law—Will—Laic applicable. 

Where a testator in Berar bequeaths his pro- 

!f“ f ;*X? uc , of his daughter, who is married 
in Central Provinces, the daughter takes the 

property as stridhan i. e. according to Berar 
HW- [P 56, C 2] 

-V. R. Bobrlc —for Appellants. 

R. ti. J ay a van t for Respondents. 

Judgment. — The appellate Court 
considered that accepting the statements 
of the defendant it must he held that the 
defendant had not by himself and his 
predecessors-in title held the fields in 
suit continuously from a date previous 
to 1895. The defendant's story was 
that one Laxman was in possession of 
the fields, after his death his daughter 
Mathura obtained the property through 
a will executed by Laxman,.and after the 
doath of Mathura the defendants who 
are her sons wore in possession, ^although 
they had a sister. The learned Addi¬ 
tional District Judge held that according 
to this story the property became stri¬ 
dhan of Mathura and at her death was 
inherited by her daughter : tho appel¬ 
lants not being the heirs of Mathura 
could not tack the period of Mathura’s 
possession to their own. 

In second appeal it was first urcrvl 

that S_47, Berar Alienated Villages Ten- 

ancy Law, did not require continuity 

through a pedigree of legal heirs of ti ie 

original holders. But the appellants if 
not legal heirs of their mother Tu" be 
considered to have come in possession s 
trespassers. It cannot ho said thnt * 
rooC.er w„ ,h„i, .ft/ 

This ound therefore fails 

It is next urged #i 

whether the plaintiff was the Tfr'Tf 

on CO "ecord 0t Tl'e^M °"i the 
have Pleaded thTLt 
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will there was an agreement that on the 

demise of Mathura the fields should go to 

her male issue. The defendants’ father 

came to the Central Provinces and they 

maybe governed by the personal law 

° these Provinces. Again, there is no 

presumpt ion that a devise to a daughter 

conveys more than the estate of a Hindu 
widow. 

But evidence of statements made at 
the time of execution cannot be admitted 
for the purpose of varying the terms of 
the will. The testator was a native of 
Berar and was governed by the personal 
jaw of Berar : the personal law of the 
husband of the beneficiary can have noth- 
mg t° do with the interpretation of the 
will : there is a presumption -that in the 
absence of restricting phrases the estate 
conveyed to a daughter by a man gov¬ 
erned by the Berar Personal Law is non- 
restricted estate and the property re¬ 
ceived is her stridhan. 

1 a /?i n ,° Xt refeiTed to Shriram v. Raja- 
IT l R bUt . , " I Narain v. Tulsiram (2), 
a Full Bench of this province dissented 
from that ruling : the Mitakshara is par-' 
amount and the Mayukha is of secondary 
consideration in Berar. The stridhan 
of Mathura therefore, descended to her 
daughter, if Mathura’s personal law was 
that prevalent in Berar it would of course 

nl. I 6 rr lf Sll ° had 0,1 the marriage 
adopted tho personal law of 'tho Central 

fnd uT S ' . Th . e appeal, therefore, fails 
and is dismissed costs on tho appellants. 

——- ' - Appeal dis7nissed. 

( 2 ) t' I' n ini* v“ 8 ’ o S3=19 L - »• 193. 

‘ ‘(KB) a8- 3 - 0=2i N. L. R. 183 

A I. R 1928 Nagpur 56 

r ^ Macnair, A. J. C. 

lant ' da ° Gh,rnikar — Plaintiff — Appel- 


Krishnaji Dorle- 
dent.. 

Misc. Appeal No. 
on 12th September 


v. 


Delendant—Rospon - 


2‘B of 1925, Decided 

of fu i ^ o , ~r—1^27, from the order 
Of the 1st Sub-Judge, Khamgaon, D/- 30th 

September 1924, Civil Suit No. 9 of 

i,l r pe - cl of 

Defendant residing in JriLT)"‘ J , •”* a gP eal ~ 

mesne projits lies \n Brin J r l \ ldu *~ buxt f or 
he stahed till tho <h 1 . S l India but should 

DriiunJiaActm^T oul 0/ 

a uritish Indian Conrf will tw ♦ i * 
questions re.,.ting to the title to, or” tho right°to 
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the possession of, immovable prop* r y out «*i 
British India. But the Civil Procedure vode 
does not forbid the instituti *u o' .1 suit for 
mesne profits even it the de'i-*kui in the suit 
involves adjudication regarding the plaintill s 
title to immovable property outside British 
India, where the decree of the * «»urt f-.-r mesne 
profits can efie'lively he enforced " • the per¬ 
sonal obedience of the defendant within the 
jurisdiction : .1. I. It . 1327 *'at. 7ns, Fn'l. 

[P ;>7 0 Ut 1* 5-S C L J 

M. B. Nt/foyi —tor Appellant. 

S. ]j. Golhalc til l I . A iar 

Respondent. . 

Judgment. — The pininuli-appellanl 
sued the defendant lor the recovery ol 
mesne profits in respect- of certain im¬ 
movable property in Gwalior State. He 
stated that his right to the property had 
been decided by a judgment of that State 
and that the defendant resided within the 
jurisdiction of the Khamgaon Court. 

The main defence was that an appeal 
was pending against t lie Gwalior decision, 
so that under the explanation to S. 10, 
Civil P. C., the Courts in British India 
would still have to decide the question of 
the plaintiff's title to the property. The 
learned Judge held that, as it would he 
necessary to go into the question of the 
plaintiff's title to lands situate outside 
British India, he had no jurisdiction to 
try the cise and returned the plaint for 
presentation to the proper Court. 

The plaintiff has appealed against this 
order. The respondent admits that the 
plaintiff's title to the property has been 
finally upheld by the Gwalior Court, and 
does not contend that the order was in¬ 
correct because the state of allairs was 
dilfereut when it was passed It is then 
not disputed that the suit should have 
been kept pending till the final decision 
of the title suit in Gwalior, if that final 
decision gives the plaintiff it right to sue 
in the British Courts. 

Section 20, Civil P C , permits, subject 
to the limitations contained in the pre¬ 
ceding sections, a plaint ill to sue in a 
Court within the locil limits of whose 
jurisdiction the defendant actually and 
voluntarily resides Section 1(1 has no 
application to this case, for the explana¬ 
tion states tliit in this section pro¬ 
perty ” means " property situate in Bri¬ 
tish India L’he Civil Procedure t’ode 
then docs 11 »' forbid tin- institution of the 
suit such as the present even if ih<* <(rel¬ 
igion m flie suit involves iidpidicat ion re¬ 
garding I lie nlaintitt s t it h* io turn »v.iMe 
proper! y outside lit Pivli India. 


There is, however, a general principle 
which prevents the trial of a suit involv¬ 
ing such ad|udieal ion In (.Incutthis v. 
Chaijanfai (U, Page, J , was considering 
the interprotalion ol a clause ol the 
Letters Patent, (istio), hut passage cited 
by him shows that* Indian Courts are, 
apart from specific provisions limiting 
their jurisdiction, under the necessity of 
avoiding the insuperable difficulties which 
would result from an attempt, to found a 
liirisdictiou over immovable property 
situate in another country. 

The following passages show the nature 
of the principle : 

(Foote’s l’riv.ile International Law, page 223). 
—“The defendant’* Judge” wrote Vattel, is the 
Judge Ol the place where the defendant has his 
s.-ttled abode or the Judge of the pla.-o where the 
defendant is when any sudden difficulty arises, 
provided it does not relate to an estate in land, 
or to a right annexed to such an estate. In 
such a case, as property of this kiud is to bo 
held according to the laws of the country where 
it is situated, and as the right of granting it is 
vested in the ruler of the country, controversies 
relating to such property can only ho decided 
in the State in which it depends."—(B 2 Ch. S 

S. 103.) 

Story lays down that : 

in respect to immovable property, every attempt 
of any foreign tribunal to found a jurisdiction 
over it must, from the very nature of the case, 
be utterly nugatory and its decree must be for 
ever incapable of execution in rem. We have 
seen, indeed, that by the Homan law a suit 
might in many cases be brought either where 
the property was situate or where the party had 
Ins domicile. This might well 00 done within 
any of the vast domains over which the Homan 
Lmpire extended ; for the judgments of its 
tribunals would be everywhere respected and 
obeyed. But among the independent nations of 
modern times there would bo insuperable ditli- 
cultics in such a course. And hence even in 

countries acknowledging the Homan law it has 
become a very general principle that suits in rein 
should be brought where the property is si'Uate: 
and this principle is applied with almost uni¬ 
versal approbation in regard to immovable pro¬ 
perty. The same rule is applied to mixed action.-, 
and to all suits which touch the realty. 

Following this principle District Courts 
in British India must refuse to entertain 
suits in which an estate in land in a 
loroign country, or a right annexed to such 
an estate is claimed. 

But every suit for mesne profits is not 
alfectcd by this principle. \\ Idle Courts 
of equity have never claimed to act dir¬ 
ectly upon land situate abroad they have 
purported to act upon t he conscience ol 
persons living here (per Lord Lloischell 
m British South Afri<‘,t(n \ ( \nnjuinhhi 

( [ J \ . I. K. I i 1. r $ 1 o 1 < a 1 • fi.V). 
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DeMocambique (2), quoted at p. 662 
lof 54 Cal.] in Goculdas v. Chaganlal (l). 
The general rule is. that the Court will 
not adjudicate on questions relating to 
the title to, or the right to the possession 
of, immovable property out of the juris¬ 
diction : Deschamps v. Miller (3), quoted 
at p. 664 [of 54 Cal.] Goculdas v. 
Lliayanlal (i). But if no question of 
title is involved and the decree can effec¬ 
tively ho enforced by the personal obedi¬ 
ence of the defendant within the jurisdic¬ 
tion, a claim for mesne profits may he 
entertained and a decree may he passed 
on such a claim. 

The lower Court was then correct in 
entertaining the plaintiff’s case as the 
plaint stated that there was no subsisting 
dispute regarding title of land in the 
(jwalior State, and was right in thinking 
that when the defendant showed there 
was an existing dispute, it was necessary 
either to stay the suit or to put an end to 
the proceedings. But I accept the con¬ 
tention that the suit should have been 
stayed. There is now no subsisting dis¬ 
pute regarding title to the land, and it is 
not contended that there is any other 
obstacle to the trial of the claim for 
mesne profits by the lower Court. 

The order of the lower appellate Court 
is, therefore, set aside and the learned 
Judge is directed to proceed with the trial. 
Costs in this Court will, in the circum¬ 
stances, bo borne as incurred. Pleader’s 
fee Rs. 75. 

__ S.D._ Order set aside. 

tC1H033 A. C. 602=6 K. 1=03 L. J. O. 13 

70=69 L. T. C04. 

(3) [1908] 1 Ch. 856=77 L. J. Ch. 416=98 L. 

T. 564. 
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Kinkhede, A. J. C. 

Surajmal —Accused — Applicant. 


v. 


Ramnath —Complainant — Non-appli¬ 
cant. 

Cri Rovn. No. 170 of 1927, Decided on 

11th October 1927, from the judgment of 

Sess. Judge Bhandara, in Cri Ann Nn 

22 of 1927, D - 23rd April 1927. 

* (a) Criminal P. C., S. 10S-Whether complai¬ 
nant is person aggrieved' must be decided on 
facts of each case—Adopted son is „ person 

Z a ,ke e r “fopUve 


Th 

bOIl 


ie question whether complainant is a per- 
aggrieved within the meaning of S. 19 ? must 


Ramnath 
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be determined in each case on its own facts. 
1 he party aggrieved” is not necessarily limited 
to the person directly defamed, but includes, 
also other persons injured such as the husband 
and even the other relatives. [P 60 C 1,2] 

Where the complaint was lodged by th e ' 
adopted son with whom the person defamed, the 
adoptive mother, was residing. 

<4 Reid i that the adopted son was a person 

aggrieved ” within S. 198 : 32 • Cal . 425 ; A.I. 
B. 1924 Lah. 559 ; 25 Bom . 151 (F. B.) : 14 Mad . 
379, Foil. [P 60 C 2 ] 

(h) Venal Code, S. 500—JEifncss actuated by 
malicious .motives making voluntary and ir¬ 
relevant slatement not elicited by questions put 
to him, is guilty under S. 500—He cannot 
claim privilege under Evidence Act, S. 132. 

A witness, who being actuated by malicious 
motives makes a voluntary and irrelevant state¬ 
ment, not elicited by any question put to him 
while under examination, to injure the reputa¬ 
tion of another, commits an offence punishable 
under S. 600 , I. P. C., and ho cannot claim the 
privilege allowed to a witness by S. 132 Evi¬ 
dence Act : 21 Cal. 392 ; 32 Cal 756 ; 40 Cal. 

433, Bel. on. [p q 2 ] 

(c) Evidence Act, S. 132 —Motive of the wit¬ 
ness claiming privilege under S. 132 should 
also be considered to determine the criminal 
responsibility of his statement. 


i oil only the status of the witness claiming 
privilege under S. 132 and his capacity to rea¬ 
lize the risk and take objection to the question 
at the time of giving the answers but also the 
motive with which he gives his evidence, go a 
great way to determine his criminal responsi¬ 
bility or otherwise for the statement. [P 62 C 1J 

(<1) Evidence Act. S. 132—Protection under 
must be claimed at tlic time of making the 
statement and must be proved b v him in pro- 
sccution under Venal Code S. 500 


. j ^ W witness ro claim pro- 

tection under S, 132 at the time of giving his 

self-criminating answer, and to prove it as a 

defence to a proseoution for defamation. 


^ (r) Evidence Act 

record of deposition is 

show compulsory or 
witness's statement. 


[P 62 C 1 ] 

, S. 132 —In C. V. mere 
not by itself sufficient to 
voluntary nature of a 


W here the Judges are ponnittei to simply 

,lotes of tho deposition of a witness it is 

ri CU i°i k ,low whethor a witness voluntarily 
made a statement or was “ compollod M to make 

t in answer to a relevant question. So the 

mere record of a deposition is not by itself suffi- 

ont evidence of compulsory or voluntary 

nature of tho statement of a witness. r.P 62 C 1J 

* (f) Venal Code, S. 499— English law— 
Doetrinc of absolute privilege does not apply 

not Z f r lH . * n<lxa Befamatory statement 
d falling wxthm exceptions is not privileged. 

The English common law doctrine of abso- 
lute previ ego d °°s not obtain in the mofTussil in 

t \ 4< ‘? 9,Sexh;Ulstive ftnd if a defamatory 

statement does not fall within the specified cx- 
ceptJons it is not privileged : 40 Bom. 162 ; 10 

Ca/ * 433 and A. I. ]{. 1921 Cal. 1 (S. B.) , Foil. 

[P 62 0*2] 
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{g) Penal Cede, S. 499 —Prcsccutton must 
make out a case for conviction but the accused 
must prove that his case comes within excep¬ 
tions under Evidence Act, S. 105. • 

Although it is for the prosecution to make out 
a oaso for conviction, the accused person has 
under S. 105, Evidence Act, to prove the exis¬ 
tence of circumstances bringing the case with¬ 
in any of the general exceptions in the Penal 
Code, or in cases of defamation under the 
special exceptions of S. 41 9, 1. P. (J. : A. I. It. 
1924 All. 299, Diss. from. [P 62 C 2] 

(/<) Criminal P. C., S. 439— Proposal for 
enhancement must be supported by Got eminent 
Pleader—If prosecuting autho) ittes think that 
sentence should be deterrent, matter should be 
submitted to trying Magistrate. 

Enhancement of sentence is a very serious 
proceeding, and where there is a proposal to 
that effect it must be supported by the Govern¬ 
ment Pleader under instructions which would 
enable him to put before the High Court cogent 
reasons why there should bo an enhancement 
of the sentence. The matter should be sub¬ 
mitted to the trying Court where the prosecut¬ 
ing authorities think that the sentence ought to 
be deterrent. They cannot merely trust exclu¬ 
sively to the powers of the High Court of cor¬ 
recting sentences of the lower Courts where 
the sentences ought to be deterrent : 16 Bern. 

E. It. 202 and 203, Foil. [P 63 C 1,2] . 

M, B. Bobde —for Applicant. 

A. V. Kharc —for Non-applicant. 

G. P. Dick —for the Crown. 


Order. — Bansi, Ramnath and the ap¬ 
plicant, Surajmal, were real brothers, but 
all of them were adopted by other persons 
Bansi was adopted by Gorelal of Gondia, 
Ramnath by Rampratap and Surajmal 
by Ramchandra ; the adoptive fathers 
were also related inter sc as brothers. 
This Gorelal was indebted to one Hazari- 
mal of Saugor. The latter obtained a 
decree against him for debts duo to him 
some time in 1922. In execution of that 
decree, some malik raakbuza fields of 
Gorelal wore sold by auction in 1924, and 
Ramnath became the auction purchaser. 
Gorolal died a few months after the auc¬ 
tion. Binsi, the adopted son ol Gorelal 
thereafter laid claim to the property pur¬ 
chased by Ramnath on the groundt hat the 
silo having been held in execution of n 
decree obtained for (he immoral debts of 
his adoptive father, Gorolal, was void and 
inoperative as against the property. Pic 
attempted to secure possession by dispos¬ 
sessing the auction purchaser, hut in the 
proceedings undor S. 145, Criminal P. C 
the latter’s possession was confirmed 
Hence Bansi instituted Civil Suit No. 1* 
of 1.925 in the Court of Senior Subordi 

nato Judge, Gondi i, for possession of tin 
fields. 


The allegations in the plaint regarding 
Gorelal’s immorality being, however, con 
sidered vague and indefinite, the defen 
dant, Ramnath, apparently moved the 
Court to call for a further and better 
statement for the plaintiff. The Court on 
2nd January 1926 ordered plaintiff Bansi 
to file a detailed statement setting forth 
his allegations about GorelaPs immora¬ 
lity more specifically. He accordingly 
filed one, mentioning even the name of the 
woman with whom Gorelal was said to he 
carrying on his intrigues. That woman 
is Mt. Kokli, the widow of Rampratap, 
the adoptive father of the aforesaid 
auction purchaser, Ramnath. The said 
written statement was dated l‘:th 
January 1926 and is Ex. D-3 in this 
case. The defendant Ramnath at 
once took exception to the reference 
to the intrigues between Gorelal and Mt. 
Kokli as irrelevant and scandalous, as 
his application dated 19th January 1926 
(Ex. D-2) will show. The Court, how¬ 
ever, did not strike out that matter on 
that score. Of tho issues framed in the 
case on 9th February 1926, the follow¬ 
ing are material to the present case : 

(5) Whether the decrees mentioned in the 
plaintiff's written statement dated 13th Janu¬ 
ary 1926, para. 1, were ‘obtained for debts in¬ 
curred by.Gorelal for illegal and immoral pur¬ 
poses as alleged by plaintiff iu the said written 
statement, paras. 1 to 3 ? If to, 

(6) Whether tlie sale of tho malik makbu/.a 
land in suit was held under decrees for debts 
incurred by Gorelal for illegal or immoral pur¬ 
poses to the knowledge of the defendant and 
the sale is not binding on the plaintiff ? If so, 
to what extent ? 

In support of his allegations Bansi 
examined, amongst other witnesses, the 
applicant Surajmal as P. W. 6 on 19th 
April 1926 : Ex. P-1 is a copy of his 
deposition. The applicant, Surajmal, 
uttered, in tho course of this deposition, 
wantonly defamatory statements with 
regard to Gorelal having been seon by him 
to have had sexual intercourse with Mt. 
Kokli. Ramnath felt himself aggrieved 
by this defamatory statement and lodged 
a complaint under S. 500, I. P. C. against 
the applicant Surajmal on 14th August 
1926. 

Tho applicant was said to have also 
made another defamatory statement, of 
more or less the same nature, in June 
1920, on the road near his house, in the 
prcsonco of one Hainirsingh (P. W. 6). 
So the prosecution was really for two 
statements. After holding the necessary 
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trial the Magistrate found the applicant 
guilty under S. 500, I. P. C., for making 
both the defamatory statements and 
lined him Rs. 100 for each. The appli¬ 
cant went up in appeal to the Sessions 
Judge, Bhandara, who, however, quashed 
the conviction and sentence in so far as it 
related to the second .statement, but up¬ 
held the same as regards the earlier de¬ 
famatory statement made while giving 
evidence in Court on 9th April 1926. 

The applicant has come up to this 
Court in revision against the conviction 
and sentence so upheld on several 
grounds ; the complainant, in his turn, 
has latterly applied for enhancement of 
the sentence. Though the trying Magis¬ 
trate’s judgment was delivered on 22nd 
February 1927 and the Sessions Judge 
partially upheld it on 23rd April 1927, 
and the applicant’s revision petition was 
made on 10th June 1927, the complai¬ 
nant s application for enhancement was 
not put in till 22nd August 1927 the day 
when the revision came up for hearing .As 
the applicant claimed a separate hearing 
in regard to the motion for enhancement, 
the arguments heard on 22nd August 
1927 were confined to the points raised 
in the revision petition, and those heard 
on 12th September 1927 were in con¬ 
nexion with the petition for enhancement. 

The applicant on 13th July 1927 ap¬ 
plied for permission of this Court to urge 
an additional ground of law to the follow¬ 
ing effect : 

The complainant not being the person 
defamed or aggrieved and no leave hav¬ 
ing been taken by him for making the 
complaint, the lower Courts ought to 
ha\ e held that the trial and the convic¬ 
tion of the accused for an offence under 
S. 500 was incompetent and invalid. 

I think it will be more convenient to 
dispose of this additional ground first. 

Rtlianco is placed by the applicant on 

S. 198, Criminal P. C. (as amended bv 
Act 18 of 1923). The question whether 
the complainant is a person aggrieved 
within the meaning of this section must 
be determined in each case on its 
own facts. The ordinary rule is that 
'the Person aggrieved is the person 
direct^ aff^ted and injured. I n 
f' iakur Das v Adhar Chaiulra (1), where 
the p°, SO n defamed was one Soudamini 

T. ’ sister of the complainant, an ohjec- 
ti^nwas raised thata brother was not a 

11) U905J 82 Cal. 425=8 C. W. N. 515 . 
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person aggrieved by the imputation of 
unehastity to his widowed sister within 
the meaning of S. 198. That objection 
was overruled, and it was held that the 
brother with whom the defamed sister 
was residing at the time was competent 
to lodge the complaint. The principle 
appears to be that a Hindu lady residing 
with her father, her brother, or her son 
is a member of his family; and her repu¬ 
tation is bound up with the reputation of 
the person in whose house and under 
whose charge she is living. If any im¬ 
putation is made against her character, 
that would affect as much the relative 
with whom she is living as herself. In 
the cases of defamation of Indian women 
their social life is especially taken into 
consideration in this country, and, there¬ 
fore, the party “ aggrieved ” is not neces¬ 
sarily limited to the person directly de¬ 
famed, but includes also other persons in¬ 
jured such as the husband, and, according! 
to some views, even the other relatives. 

In Gurdit Singh v. Emperor (2) a 
complaint was made by the husband in 
logaid to defamation of his wito by a wit¬ 
ness Following the view taken in 
Chhotalal Lalluhhai v. Nathabhai Be- 
char (3) and Chellam Naidu v. Rama- 
sami (I), it was held that when a mar¬ 
ried woman is defamed by the imputa¬ 
tion of unchastity, her husband is a poi¬ 
son aggrieved, upon whose complaint the 
Magistrate can take cognizance of a com¬ 
plaint, under S. 198, Criminal P. C. In 
the present case the complaint was lodged 
by the adopted son with whom the per¬ 
son defamed, Mt. Kokli, was residing. 
The case was therefore, covered by the! 
decsion ThakurDas v. Adhar Chandra 
U < therefore, overrule the contention 

iaise<l in the additional ground. 

W ith legard to the defamatory charac¬ 
ter of the statement made while giving 

evidence on 19th April 1926, the appli- 

FSrafi llS f • taken U P >t twofold stand. 

. . y > ,t ’ ls contended on his behalf that 

in view of the proviso to S. 132, Evi¬ 
dence Act, the statement he made in the 

course of his deposition on Lffth April 

lJ-b cannot he proved against him by 
the prosecution; and secondly, that the 
matter was absolutely privileged or at 
any rate there was a qualified privilege in 

I!! fioni bah. 559=5 Lah. 801. “ 

(PB ° m ' 151 ~ i Bom ' L - R - CC5 

(*) [1891. 14 Ma i. 379=1 M. L. J. 212. 
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the sense that the occasion was privi¬ 
leged. 

The learned Sessions Judge has dis¬ 
cussed both, the inadmissibility of the 
statement, and the absolute or qualified 
privilege, in a very succint manner in his 
judgment. He has pointed out that if an 
accused person claims protection under 
S. 132, Evidence Act, he must show that 
he was “ compelled ” to make the state¬ 
ment in spite of his objection The case 
of Emperor v. Oanga Sahai (5) is an 
authority for the proposition that ordi¬ 
narily the fact that a witness answered 
question put to him by the Judge shows 
that there was compulsion on the wit¬ 
ness. But the same High Court held in 
Emperor v. Chatur Singh (6) that a dis¬ 
tinction exists between a voluntary state¬ 
ment made by a witness and a statement 
made by him in answer to the question 
put to him either by the Judge or by 
counsel, whether of the party citing him 
or of his opponent on a point which is 
relevant to the case; and that in the 
latter case the witness is entitled to the 
protection afforded by S. 132, Indian Evi¬ 
dence Act, whether or not he objected to 
the question asked him. This shows that 
a protest is not necessary and a witness 
who answers a question by Court or 
counsel specially on a point relevant to 
the issue comes under the protection, but 
that no protection is claimable in regard 
i to statements voluntarily made. 

The following observations at pp. 94 
and 95 of 43 All. are very pertinent: 

A voluntary statement by :i witness may stand 
on a totally different footing to an answer 
gi\en by him as a witness on oath to a question 
put to him either by the Court or c unsol on 
cither side, specially when the question is on a 
point which is relevant to the caso. 

The reason for this distinction appears 
to be thus stated by the learned Judge, 
Tudball, J., at p. 95 [of 43 /1//.J 

It would ho too much to ask of an ordinary 
I r y , m:4n should show ull the terms of 

J>. 1*32, Indian Evidence Act, and that he should 
prepared to protest against every question 
Put to him in ordor to protect himself under 
Hcotion. I think, if u common-sonao menn- 
be given to the word “ compelled ” in S 132 
' ,B clear that in the present case these five’ 
Persons wore compelled to answer. They wers 
ntfor the direct compulsion of tho law and of 
J it) Court and in my opinion they were protec- 
by that section. * 


(5) [W20] 42 All. 257 
J. 112. 

(0) A. 1. R. 1021 All. 


=51 I. C. 890 — 18 

802 —13 All. 92. 


A. L. 


In this view of the case the conviction 
was set aside. 

The matter came up before a Bench ol 
the same High Court in the case ol 
Emperor v. Banarsi (7), where tho pre¬ 
vious cases were considered, and it was 
held that, whether or not a witness is 
“compelled” within the meaning of 
S. 132, Indian Evidence Act, to answer 
any particular question put to him, while 
in the witness-box, is, in each case, a 
question of fact, although it may he said 
that, in the case of an ordinary layman 
unacquainted with the technical terms 
of this section, he is “ compelled ” to 
answer on oath questions put either by 
the Court or by counsel, especially when 
they are relevant to the case. In that . 
reported case there was no evidence of any 
compulsion at all, and it was considered 
highly unlikely that the deponent acted 
under any compulsion; even tho probabi¬ 
lities of that case pointed to the conclu¬ 
sion that the deponent was a voluntary, 
if not an enthusiastic, witness making 
statements which he thought would 
satisfy the Court’s conscience. Under such 
circumstances, it was held that the state¬ 
ment was not excluded by 8. 132 and the 
appeal of the Crown was allowed and tho 
deponent convicted by the High Court. 

Iu a recent case of Shanta Bai v. Unirao 
Amir (8) it was held that relevant state¬ 
ments made by a witness on oath or 
solemn affirmation in a judicial proceed¬ 
ing cannot be held to ho protected by tho 
proviso to 8.13*J, Indian Evidence Act, in 
cases where tho witness has not objected 
to answering the question put to him. 

The opinion of tho Calcutta High 
Court is not in favour of absoluto pri¬ 
vilege. It has been held that a witness, 
who being actuated by malicious motives 
makes a voluntary and irrelevant state-, 
mont not elicited by any question put to 
him while under examination to injure 
the reputation of another, commits an 
oil once punishable under 8. 500, I. P. C. 
Ho cannot claim the privilege allowed to 
witness by 8 132, Indian Evidence Act ;i 
Moher Sheikh v. Queen-Empress (9) ;j 
Haidar Ali v. Ahru Mia (10), Kari Singh 
v. Emperor (LI) 

(7) X*l. R 1921 All. 381—10 All. 251. 

(8) A.l.R. 1920 Rum. Mi —50 Bom. 1(12 (F.B.). 

(9) [1894] 21 Cal. 992. 

(10) [1905] 32 Cal. 750=2 C. L. J. 105 
C. W. N. *JH. 

(11) f 1913) 40 Cal. 133=18 I. C. GOO =17 C, 
W. N. 297. 


<52 Nagpur Surajmal v. Ramnath (Kiakhede, A'. .J. C.) 


1928 


j Tt will thus be seen that not only the 
jstatus of the witness and his capacity to 
realize the risk and take objection to the 
question at the time of giving the an¬ 
swers, but also the motive with which 
he gives his evidence, go a great way to 
determine his criminal responsibility or 
otherwise, for the statement. Without 
going to the length to which the Bombay 
High Court has gone, I may say that, 
ordinarily, it is for the witness to claim 
protection at the very time of giving his 
self-criminating answer, and to prove it 
as a defence to a prosecution for defama¬ 
tion. In these Provinces, where the 
Judges are permitted to simply make 
notes of the deposition of a witness, it is 
'difficult to know whether a witness vol¬ 
untarily made a statement or was “ com¬ 
pelled ” to make it in answer to a rele¬ 
vant question. So the mere record of a 
^deposition is not by itself sufficient evi¬ 
dence of compulsory or voluntary nature 
'of the statement of a witness. Moreover, 
|Ss. 147 and 148, Evidence Act, give am¬ 
ple power to the Court to disallow irrele¬ 
vant questions and even to warn the 
witness to give answer thereto. The fact 
that such a power was or was not exer¬ 
cised in any case is a relevant factor in 
the consideration of the question whether 
protection was claimed or not. Then 
again, the circumstance that the appli¬ 
cant is not an ordinary layman, hut is an 
influential man of business and holds the 
position of an Honorary Magistrate can¬ 
not be lost sight of. As such he was ex¬ 
pected to know the provisions of S. 132, 
Indian Evidence Act, and even to claim 
protectipn thereunder if he chose, [f in 
spite of this ho ommitted to claim it at 
the time, then that is a circumstance 
which may count against his present 
claim for protection under the proviso to 
that section. 

In the present case it is perfectly clear 
from the judgmeut of the trying Magis¬ 
trate that the applicant was actuated by 
malicious motive against Ramnath in 
giving the evidence in the manner he did 
in the civil case. So then, on the evi¬ 
dence on record there was in the opinion 
of the trying Magistrate, enough material 
to justify him in inferring that private 
malice was present in the deponent’s 
mind when he gavo evidence and that 
ho wantonly seized that opportunity to 
vent it. Even the Sessions Judge has 
given sufficiently cogent reasons for sus- 


pecting that the applicant, Surajmal, was 
very much interested in the success of 
Bansi in the civil litigation against the 

complainant, Ramnath, and that he was 

thus an enthusiastic supporter of Bansi. 
It was, therefore, open to him to draw 
the inference that the statement in ques¬ 
tion was made by the applicant volunta¬ 
rily, like an enthusiastic witness, and that 
he made the same under no compulsion 
either from the Court or from the counsel 
ol either side, and that as such he was 
not entitled to claim protection under 
S. 132 ot the Act. As at present inclined 
I am not prepared to differ from the view 
of law taken by the learned Sessions 
Judge on the facts held proved by him in 
this case, and consequently his decision 
on this point must stand. 

With regard to the absolute privilege 
claimed, I need only refer to the afore¬ 
said Bombay case reported in Bai Shantci 
v. Umrao Amir Malek (8) and Calcutta 
decisions in Kori Singh v. Emperor (11) 
and Satisk Chandra v. Ram Doyal (I2)[ 
for the proposition that the English com¬ 
mon law doctrine of absolute privilege 
does not obtain in the mofussil in India 
and that S. 499, Penal Cole is exhaustive 1 
and if a defamatory statement does not 

fall within the specified exceptions it is 
not privileged. 

\\ ith regard to the claim for protec¬ 
tion in the sense chat the occasion was 

one of a qualified privilege, the appli¬ 
cant’s advocate relying on the rul¬ 
ing in Emperor v. Uvied Singh (13) 
contends that the learned Sessions Judge 
approached the case from a wrong stand¬ 
point, us if the accused had the burden of 
proving his innoconco by bringing his 
case under the exceptions to S. 499, 

; A ;~ * 1 ,na v say that, although it is' 
tor the prosecution to make out a case 
lor conviction, the accused person has 1 
under S. 105, Indian Evidence Act, to 
prove the existence of circumstances 
u mging the case within any of the general 
exceptions in the Indian Penal Code, or 
in cases of dofamation, under the special 
exceptions to S. 499, I. P. C . With due 
deference to the view of Walsh, J., i n the 
case rehej on I think the view is not 

md m view of the clear statute which 
ays down that the Court shall presume 

he absence of such circumstances. I 

Tia\ also point out hero that the lea rned 

t' S' In 21 CaI * 1= *8 Cal. 898 (S. B ). 

(19) A.I.R. 19JJ All. 299—1G All. 04. ' 
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Judge in the Allahabad cise does not seem 
to have at all considered the c iso from 
the point of view of the statutory pre¬ 
sumption permissible under S. I Do, Evi¬ 
dence Act. 

In the present case the Sessions Judge 
observes that the circumstances proved in 
the case tend to negative the existence of 
good faith ; and that no satisfactory and 
convincing proof has been adduced by I he 
accused to establish the truth of the de¬ 
famatory statement. Under these circum¬ 
stances the Court was hound to assume 
the absence of privilege till privilege was 
pleaded and proved, and, therefore, the 
protection afforded by Exceptions 1 to 9, 
S. 499, I. P. C., could not be available 
to the present applicant. His conviction 
must, therefore, stand. 

The question of sentence was not sepa¬ 
rately argued in the applicant's revision, 
the conviction being upheld the sen¬ 
tence of tine must also stand good. The 
application for revision is, therefore, dis¬ 
missed. 

With regard to the complainant’s ap¬ 
plication for enhancement of sentence, 
suffice it to say that it does not appear to 
be made in a bona fide spirit of bringing 
a guilty person to justice, but to me it 
appears to be a sort of counter-move 
against the petition for revision The 
complainant was apparently satisfied with 
the sentence as passed by the trying 
* Magistrate and even as upheld by tho 
Sessions Judge. There is also no appeal 
or motion by tho Crown for enhancement 
of sentence, nor did tho Sessions Judge 
consider that the sentence passed by the 
trying Magistrate was inadequate, because 
bo could have in that view referred tho 
ease for enhancement. The Standing 
Counsel for tho Crown, who appeared to 
show cause against the petition for revi¬ 
sion, was apparently not instruclcd, nor 
was he himself desirous, in the interest 
of justice, to press and support the com¬ 
plainant’s applieilion for enhancement 
To K mperor v. Shamji llamchawlnt (I t), 

I Heal,on and Shall, .1.1 , held that enhance - 
• uiont, <J sentence is a very serious pro¬ 
ceeding, aiid where there is a proposal to 
jHiat oiled, ii must he supported hy the 
Uoyermncnt l'lcador under instructions 
v»hieh Would enable him to put before 
the High Court cogent reasons why there 
should he an enhancement of the sentence 


In the cise of I’/tipjt’or v. Sh • n e,n /D/Um 
( lo), also it w.is p >inted out that tho 
matter should he ^ubinitte I to the trying' 
Court where the prosecuting authorities 

A 

think that, the sentence ought to ho deter¬ 
rent. They ciunofc merely trust exclu¬ 
sively to the powers of the High Court of 
correcting sentences of the lower Courts! 
where the sentences ought to be deter¬ 
rent. In the absence of any similar steps 
having been taken by the complainant, or 
hy the Crown in tho case either before 
the trying Magistrate, or before the ses¬ 
sions Judge, I think I would not be justi¬ 
fied in interfering with the sentence. The 
complainant's application also stands re¬ 
jected. 

U.I). Rrrisjnii <1 / stn i s.?/v7. 

(la) [19143 1<> Boni. 1 . K. rUo='S 1. C. 735= 
15 Cr. L. J. 307. 
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Findlay, J. C., and Kinkiiedl, A. J. C. 

U u I a bch a ndj i a nd a not her —A p p I i can t s. 

v. 

Jiao Gulabsin jh —Non-applicant. 

Misc. Petn. No. 12 of 19-7, Decided 
on 12th August 1927, for leave to appeal 
to the Privy Council against the decree 
hy tho Bench of J. C’s Court, Nagpur, in 
F. A. No. 103 of L923, D/- 16th Dec. 1926. 

# Limitation Act , S. 12 (2) — Application for 
have to appeal to J*. C .— rime for ol>hunimj 
copies should be excluded — Limitation Act, 
Art. 170. 

The time requisite for obtaining a copy of the 
decree should be excluded in computing the 
time prescribed for presenting ;in application 
for leave to appeal to Privy Council. Such 
petition after Ot) days is not barred if in sup¬ 
port of exclusion of copying time, tho copy of 
decree is filed by applicant. [P b 1 C 1, 2J 

P. C Dull, and .S. K. Ghosh —for Ap¬ 
plicants. 

II S. Goar and W. li. Durum k — for 

Non-applicant. 

Order .—Tho amount or value of tho 
subject-matter of tho suit out of which 
this application for leave to appeal to 
His Majesty in Council arises is over ten 
thousand rupees and the amount or value 
ol tho subject-matter in dispute in appeal 
to Ilis Majesty in Council is also over 
ten thousand rupees. This Court, did 
not affirm the decision of tho Court of 
first instance Tho case, therefore, ful¬ 
fils the requirements of S 110, Civil P. C. 

But the non-applicant raises a question 
of limitation. Only two dates are male- 


l 
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rial to understand the relevancy of this 
objection. The judgment of this Court was 
delivered on 16th December 1926. The 
present petition for leave to appeal was 
filed on 28th March 1927, i. e., on the 
102nd day. As Art. 179, Sch. 2, Lim. 
Act prescribes a period of 90 days for such 
a petition, it is contended that the peti¬ 
tion is barred by time by 12 days. The 
applicants explain that the provisions 
of Art. 179 must be read subject to 
the provisions-of S. 12 (2), Lim. Act, 
which directs that the time requisite for 
obtaining a copy of the decree appealed 
from shall be excluded. The applicants 
have filed a copy of the docreo in support 
of this claim for exclusion of 12 days in 
the computation of the prescribed period 
of limitation. It is clear from the copy 
of the decree filed with the petition that 
12 days were required for obtaining it. 
The sole question, therefore, is whether 
the provisions of Art. 179 should be read 
as divorced from or controlled by the 
provisions of S. 12 (2), Lim. Act. 
It is argued on behalf of the non¬ 
applicant that as the Civil Procedure 
Code does not lay down that a petition 
for leave to appeal to the Privy Council 
to bo valid should be accompanied by a 
copy of the decree or judgmont, as in the 
case of a memorandum of first or second 
appeal, the applicants are not entitled 
to any deduction on account of copy¬ 
ing time. 

We think that question of limitation 
must be decided with reference to the 
provisions of the Lim. Act alone and 
not of the Civil Procedure Code, as 
the validity of the petition for leave, for 
purposes of limitation, does not depend 
upon its validity for purposes of the 
Civil Procedure Code. It, therefore, fol¬ 
lows that Art. 179 cannot be read di¬ 
vorced from the imperative provisions 
S. 12 (2), Lim. Act. In the majo¬ 
rity of cases a petition for leave to ap¬ 
peal to His Majesty in Council is made 
within 90 days and so no question of 
limitation ordinarily arises, but, if it is 
made after 90 days, the question of ex¬ 
clusion of copying time under S. 12 (2) 
becomes material. Since the statute is 
clear, there is no need to look to the 
practice of the Court. But we are glad 
to state that the practice of our Court is 
in consonance with the statute. It is, to 
treat such petitions presented after 
yo days as not barred by time, if in sup¬ 


port of the claim for.exclusion of copying 
time, the copy of the decree is filed by 
the applicant : cf Syed Azizuddin v. 
Karamatullah Misc. Petn. 50-B of 1925, 
decided on 6th August 1926 and Jaiwanti 
Bai v. Nath , Misc. Petn. 11-B of 1927, 
decided on 10th August 1927. This view 

is in accord with that taken by the other 
High Courts in similar cases, reported in 
Ram Sarup v. Jaswant Rai (1), Eastern 
Mortgage and Agency Co. t Ld . v. Puma 
Chandra (2), and Abdullah Hossein Chow 
dhury v. Ananda Chandra Roy (3) in all 
of which the time requisite for obtaining 
a copy of the decree was excluded under 
S. 12 (2). Mahabir Prasad Tewari v. 
Jamuna Singh (4) and In re Secretary 
of State (5) wore cases in which the time 
requisite for obtaining a copy of the 
judgment also was excluded under S. 12 
(3), Lim. Act, and the one Wilayati 
Begam v. Jhandu Mai (6) was a case in 
which a contrary view was taken by the 
Allahabad High Court. We need not 
consider the question of the exclusion of 
the time required for obtaining a copy of 
the judgment, as it does not directly 
arise in the caso before us. 

Thoro is no substance in the argument 
of the learned counsel for the non¬ 
applicant whereas O. 45, Rr. 2 and 3, 
Civil P. C., contemplate a petition for 
leave to appeal S. 12 (2), Lim. Act 
speaks of an application for leave to ap¬ 
peal, and that, consequently, S. 12(2), 
Lim. Act does not help the appli¬ 
cant. If this argument were to prevail, 
the position would bo that the limita¬ 
tion prescribed by Art. 179, Lim. Act, 
would not govern the petition for leave 
to appeal to Privy Council proscribed by 
O. 45, Rr. 2 and 3, therefore thoro would 
bo no bar of time. This is nothing but a 
quibble in words. We, therefore, over- 
1 ulo the non-applicant’s objection on tho 
point of limitation and direct that tho 
certiiicato applied for shall issue. Tho 
non-applicant will pay Rs. 50 as costs of 
thi-s petition to tho applicants. 

Petition allowed. 


(1) [1916] 39 All. 92 = 31 I. C. 906 = 13 

A. L. J. 1114. 

(2) [1912] 39 Cal. 510=15 I. C. 497. 

(3) [1915] 42 Cal. 35 = 24 I. C. 273 = 18 

C. W. N. 10(56. 

(4) A. I. R. 1922 Pat. 255=1 Pat. 429. 
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(6) A. 1. R. 1926 All. 286. 
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Findlay, J. C. 

lindhilnl —Dafenlant—Appellant. 

' v. 

Mokhamihand ami another —Plaintiffs 
—Respondents. 

Se ond Appeal No. 412 of 1927, Decided 
on 24th August 1927, against decree of 
AddLDist. Judge, Seoni, D/- 31st July 
1927 in Civil Appeal No. 4 of 1927. 

(а) Limitation Act , Art . 120 —* Co-tenant — 
Ousting others — Suit Jor mesne profits — 
Art. 1*0 is applicable. 

Whoro a person prevents his co-tenants from 
obtaining from the field such profits as it is 
capable of yielding and takes possession of the 
whole field as his own he is liable to account 
for the injsne profits. Article applicable to such 
a suit is Art. 1*20 and not Art. 10 3i Cal. 837: 

A. I. R. 19.5*2 Mad. 150 {FM.) f Foil. [P 05 C *2] 

(б) Civil P, C\, O. ‘2, It 'l—Previous suit dors 
not bar a subsequent .suit on a fresh cause of 
action. 

A subsequent suit for mosno profits is not 
barred bv roison of a previous suit for parti¬ 
tion if oamo of action of the subsequent suit 
had not arisen when partition suit was brought. 

[P Go O 2] 

S. A. Ghadgaij —for Appellant. 
Judgment. —Tho facts of this caso are 
sufficiently clear from the two lower 
Court s judgments. Even accepting the 
findings of fact arrived at by tho lower 
appellate Court, two contentions have 
been urged on behalf of tho appellant 
Budhilal. The first of these is that, as 
tho possession of the appellant was not 
permissive and was not on behalf of his 
co-owners, tho limitation applicable to 
tho case was to be found in Art. 109 and 
not in Art. 120, Limitation Act. 

For my own part, it seems to mo 
perfectly cloir that in the present ciso tho 
appellant prevented his co-tenants from 
obtaining from tho field such profits as it 
was capable of yielding and toak posses¬ 
sion of tho whole Gold as his own. This 
being so, on the principle laid down by 
Mookorjco, J , in Mohesh Narai i v. 
Nowbat Pathak (1), I am of opinion that 
the appellant was liable to acc mnt for 
the inosno profits in question, and the 
decision in Ycrulola v. YeruLota (2), with 
which T respectfully agree, is ample 
authority for tho view tliat Art. 120 is 

applicable. 

The second point urged is that, in view 

t )f t h«» OTe vi m3 <-ui> C>r ji i>-t in >n, it was 

32 vJul. HJ7 -~i : .. . ST. 

(*> A. 1. K. 192‘2 Mid.. 150=15 Mad. 041 

If. n.u 


not open to tho plaintiffs”respondents to 
bring the present suit with respect to tho 
profits of only a portion of the family 
property. I am at a loss to understand 
what applicability O. 9, R. 9, Civil P. C., 
has to tho present ease, as in god in 
ground 4 of appeal. Tho cause of 
action for the present suit had not arisen 
when tho previous part ition suit was filed.! 
I know of no bar to the present suit being* 
brought in the form it is. 

These findings govern the appeal which 
is dismissed without notice to the 
respondents. 

N.K. Appeal dismissed. 


^ A. I. R. 1928 Nagpur 65 (2) 

Kotval, A. J. C. 

Bhola Sunar — Defendant 1—Appel¬ 
lant. 



Madho Prasadsao and others —Plaintiff 
and Defendants 2 & 3—Respondents. 

Second Appeil No. 3.\8of 1926, Decided 
on 2Lst September )927, from decree of 
Addl. Dist. Judge, Eilaspur, D - 26th Mar. 
1926, in Civil Appeal No. 15 of 1926. 

# (a) Civil I \ (., O. 21. It. 55 —Instalment 
decree—Attachment for instalment due—I ay 
ment of instalment — Attachment ceases — 
"Amount decreed" meaning of. 

In the case of an instalment, dccre.' the instal¬ 
ment which has become duo and in respect of 
which attachment has been mrle is the “am¬ 
ount decreed,” in R. 55. Whero p re party is 
attached for ..mount due under an inM dment, 
tho attachment must be deemed to be withdrawn 
when the payment instalment, in respect of 
which the attachment was effected, is made. It 
cannot enure in respect of tho instalment 
which hid not then bocomj due. [1/ Gi C *2] 

(6/ Civil P. C , O 1, It. 1 —Suit by unsucess - 
ful objector under (). 21, It, 03 — Auction 
purchaser in possession — Decree-holder is not a 
necessary party—Civil P. C\, O. 21, It. 03. 

1 ho decree-holder is not a nocess.ry party to 
a suit by an unsuccessful objector for establish¬ 
ing his right as required bv K. G 3,0. 21, Civil 
P* C. t wh .to the uujtiou purchi^or has ob¬ 
tained possession of property sold and is in 
possession : 7 Cal, G0S, luf, [1* GG C *J 

M. It, Ilobdc —for Appellant. 

M. B. N iyogi —for Respondents. 

Judgment. — Munda, defendant 2, and 
Jiis sin Ramji, who is not a paity to this 
suit, obtained a money decree payable by 
four instalments against Laehman, defen¬ 
dant 3, an 1 in execution for the lust 
instalment, hid his Idufo attichrd. Tho 
plaintiff Malho Prasad’s objection to tho 



PJ2 3 N 9*A 10 
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attachment was dismissed and the house 
was auctioned and purchased by Bhola, 
defendant 1. Madho Prasad brought the 
suit out of which this appeal arises for a 
declaration that the house was not 
liable to attachment and sale and for 
possession. 

The ^ following tabular statement of 
events in chronological order will be more 
useful than one in a narrative form : 

11-4-22—Decree against Lachman. 

13-9-23 Application for execution in 
respect of the second instalment. 

28*9-23 Attachment of the house in 
suit. 

24- 3-24 Private sale to the plaintiff by 
Lachman. 

5*4-24 Date (lixed for sale in exe¬ 
cution) on which the plaintiff paid the 
amount sought to be realized to the sale 
officer. 

15*4*24 Fourth instalment fell due. 

17-4*24 Application for execution in 
respect of the fourth instalment (the 
third was satisfied in the interval). 

23-4-24—Attachment in respect of the 
fourth instalment ordered. 

9*5-24 Execution case in respect of 
second instalment struck off as fully 
satisfied and the house released. 

20-8-24 The plaintiff’s objection to 
the attachment, dated 28th April 1924 
in respect of the fourth instalment 
disallowed. 

28-11*24—House sold in auction. 

25- 7-25—The present suit was filed. 

Three points were raised in this Court 

by the defendants against whom the 
decision went in the lower Courts : 

(1) that the sale to the plaintiff was 
not a genuine transfer but was intended 
to defraud Lxch man’s creditors ; 

(2) that the sale was void as the house 
was under attachment at its date ; 

(3) that Ramji not having been joined 
as a party the suit should have been 
dismissed. 

On the liist point no sufficient reison 
for interference with the lower Court’s 
finding is shown It is urged that the 
lower appellate Court’s judgmont does not 
seriously grapple with the point It is 
however, a confirming judgment and I 
think it has ‘sufficiently dealt with the 

question. It is not suggested that though 
payment of consideration was made and 
possession was taken, as found by the 
lower Courts, the real object of the 
tiansaction was to defraud the creditors. 


As to the second pointit is admitted 
that if the attachment of 28th September 
1923 had terminated before the 17th April 
1924, when the application for execution 
of the decree in respect of the fourth 
instalment was made, it would not have 
helped the appellant, but it is urged 
that the attachment of the 28th Septem¬ 
ber 1923 continued at least till its with¬ 
drawal on the 9th May 1924, and that the 
second application was no more than an 
application to continue that attachment. 
Under 0. 21, R. 55, Civil P. C., however, 
the attachment must be deemed to be 
withdrawn on the 5th April 1924 when! 
the payment in respect of which the at¬ 
tachment was effected was made. It could 
not enure in respect of the fourth instal*! 
ment which had not then become due. 

It is argued that under O. 2L, R. 55, 
the condition on which the attachment is 
to be deemed to be withdrawn is the pay¬ 
ment into Court of the amount decreed, 
that is, the whole of the amount decreed, 
and consequently the attachment of the 


28th September 1923 enured till all the 
instalments were paid into Court. In myi 
opinion, in the case of an instalment 
decree the instalment which lias become 1 
due and in respect of which attachment 
has been made is the amount decreed,* 'j 
in R. 55. The claim in respect of the' 
fourth instalment was not a claim en¬ 
forceable under the attachment of the 28th 
September 1923, and the transfer to the 
plaintiff of the property attached is not 
void under S. G4, Civil P. C., as against 
it. I am moreover satisfied from defen¬ 
dant l’s conduct on 9th May 1924 and 
subsequently that he intended to put an 
end to that attachment and not to 
continue it. 

The last contention is that the suit 
should have been dismissed for non¬ 
joinder of Ramji. The auction purchaser 
now claims to be the owner and is ini 
possession. The plaintiff seeks posses-1 
sion from him on a claim of title. To 
such a suit the decree-holder is not a' 
necessary party. The substantial relief 
is that of possession and the plaintiff 
claims no relief 'in respect of it against 
the decree-holders. The auction pur- 
°r q 1 may plead the order under O. 21, 
o3, but it would help him only so far 
as the questions of limitation and burden 
° pi oof are concerned. The order would 
not prevent the defeated objector from 
establishing his right as required by R. 63 
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'without joining the decree-holders. There 
is therefore no ground for dismissing the 
■suit : see Shi boo Narain Singh v. 
Muddcn Ally (1). 

The appeal fails and is dismissed with 
•costs. 

n k. Appeal dismissed. 

71)1 Kfij 7 Ul. OOS ^9"c. l: it. S. 
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Macnair, A. J. C. 

A 3d ram — Pla i n t i ft'—Appellant. 


Dnanoba anl another —Defendants— 
Respondents. 

First Appeal No. 14 of 1927, Decided 
on 1st September 1927, against, decree 
of Addl. Dist Judge, Chanda, D - 26th 
October 1926, in Civil Suit No. 2 of 1925. 

* 5{i Mortgage — Interest—Loan on a mortgage 
payable by yearly instalment with interest — 
Defaulted, instalment to bear compound inter - 
<’st at higher rate—On default of three instal¬ 
ments whole sum to become exigible—Default 
made—Interest cm the exigible sum is simple 
■and not compound. 

Courts vlo not lean to compound interest nor 
award it in the absence of stipulation: 28 Bom. 
371, It cl. on. 

Whore a loan was taken on a mortgago on 
condition that it should be repaid by annual 
instalments along with the interest, that if 
there was a default in the payment of any 
instalment that instalment was to bear com¬ 
pound interest at a higher rate, and that in 
default of three instalments the whole sum was 
to become exigible. 

Held: that there was no express stipulation to 
pay interest after the whole sum became exigi¬ 
ble. i ho condition that defaulted instalments 
should carry enhanced compound interest was a 
condition by way of penalty and provided only 
for the period during which instalments were 
in arrears but tbo whole sum was not exigible. 

As in the bond there was no express stipula¬ 
tion for compound interest, the stipulation com¬ 
pound being by way of penalty coming into 
force as soon as there was default, it cannot be 
a provision for compound interest and only 
simple interest could therefore be awarded: *2K 
Bom. 371, Foil. [p 07 c •>] 

M. 11. Hohde —for Appellant. 

Judgment.—Dnanoba, respondent l, 
execute l a mortgago-doed in favour of 
the plainlifl-appellant. Tbo considera¬ 
tion was Rs. 4,000 in cash. Tbo condi¬ 
tions regarding repayments were as fol¬ 
lows : The debt was to bear interest at 
As 14 per cent per mensem. The princi¬ 
pal was to ho re paid in animal instalments 
<’f Rs. 300 each and a final instalment of 
Us -100. The interest accrued was to be 
pud with each instil non!. If then! was 


default in payment of any instalment, 
that instalment was to boar compound 
interest at the rate of Re. 1-3-0 per cent, 
per mensem. In dofault of three instal¬ 
ments the whole sum became exigible. 
No repayment was made. The point 
which 1 have to decide in appeal relates 
to the interest payable on the whole sum 
after it became exigible. 

The learned District Judge allowed 
simple interest at As. 14 per cent per 
mensem on the principal toejeth n* with 
As. 8 per cent, per mensem, simple inter¬ 
est, on the accumulated sum of interest 
which had become due when the whole 
sum became exigible. The plaintiff ap¬ 
pealed and his counsel has put forward 
every possible argument on behalf of his 
client. T have not found it necessary to 
issue notice to the respondents, as in my 
opinion the appeal cannot succeed. 

Admittedly, there is no express stipula¬ 
tion to pay interest after the whole sum 


became exigible. The condition that* 
defaulted instalments should carry en¬ 
hanced compound interest is a condition 
by way of penalty and provides only for 
the period during which instalments were, 
in arrears but the whole sum was not; 
exigible. 

After the whole sum becomes exigible 
the plaintiff is entitled to interest at the 
rate stipulated for in the bond: Mahadeo 
Prasad v. D hi raj Singh (l). Now in the 
bond‘there is no express stipulation for 
compound interest. There is a stipula¬ 
tion by way of penalty which comes into; 
force as soon as there is a default, hut 
this is not a provision for compound 
interest. The terms of the main contract 
were such that it was not necessary to 
embody any condition for compound inter¬ 
est: as soon as there was a default the 
parties were governed by special provi¬ 
sions. The Courts do not lean to com-, 
pound interest, nor award it in the ab¬ 
sence of stipulation: Jlari v. Lahu liainji 
(2). There is no clear stipulation for 
compound interest: only simple interest 
can therefore ho awarded. 

It is urgel that the advance was for 
cish and the rate of interest was low. 
Hut these circumstances hv themselves 
do not. justify reading into the bond a 
stipulation for compound interest The 
question whether simple interest at the 
original rate is reasonable compensation 

(I) ".\.i.R. 1923 All. 7 --M All. 772. 

(J) (loot ! *JS Horn. 071 --G Pom. 1.. K. .107. 
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for breach of the contract does not arise, 
as mortgage-deeds, such as the one under 
consideration, are interpreted as evidenc¬ 
ing a contract for interest after the breach. 
The lower Court has passed a decree for 
some interest in addition to the interest 
at As. 14 per cent, per mensem on the 
principal for the period succeeding the 
date from which the whole amount be¬ 
came exigible. I, therefore, dismiss this 
appeal without notice to the respondents. 

8.J. Appeal dismissed. 
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KfNKHEDE, A. J. C. 

Harprasad —Defendant—Appellant. 

v. 

Chhadami and others —Plaintiffs—Res¬ 
pondents. 

Second Appeal No. 389 of 1926, Decided 
on 18th August 1927, from decision of 
Dist. .Judge Jubbulpore, D -23rd March 
1926, in Civil Appeal No. 1 of 1926. 

(a) Civil P. ( ., O. 41, 2?. 23— Remanding judg¬ 
ment adju licating rights with regard to certain 
matters — 11 has the force of a decree and is 
ap pcalablc. 

Whero tho adjudication as embodied in the 
remanding judgment clearly adjudicates the 
rights of tho parties in regard to certain matters 
in controversy between them, it has all the force 
of a decree.and is appcalablo as such. [P 6' C 2) 

(b) Civil P. C., S. 07 —Final decree passed 
after filing an appeal from a preliminary de¬ 
cree —Appeal docs not become nugatory. 

Appeal from a preliminary decreo filed beforo 
passing of the final decree is competent and is 
not rendered nugatory by reason of a tin.il decreo 
having been passed and not being appealed 
against : 30 All 532, Foil. [P Go C 2] 

(r) C. P . Land Revenue Act (2 of 1917), S. 192 
— Lambardar's remuneration. 

In all appointments of lambardars tho remu’ 
noration of that post, unless fixed by a revenuo 
officer is not recoverable by suit: A. I. R. 19*6 
flag. *74 and 6 fl. L R. 27, Foil. 

Similarly, if such a suit is not maintainable, 
on the sumo analogy a defence also may not be 
available. [P b'J C 1] 

X . V . Deoshar —for Appellant. 

J. Sen —for Respondents. 

Judgment.—The defendant v ho is ad¬ 
mittedly a Sadat Lambardar and Lambar¬ 
dar has come up in second appeal against 
tho remanding judgment of the learned 

District Judge of Jubbulpore and chal¬ 
lenges the correctness of the decision only 
in so far as it relates to the disallowance 
of his claim for Lambardari Huqq. It j b 


admitted that his appointment was made 
in Samat 1975, i. e., after the new Land 
Revenue Act 1917 came into force and 
that the revenuo officer has not yet fixed 
the remuneration payable to him in one 
capacity or the other. The first Court dis¬ 
allowed the claim for Lambardari Huqq 
and the District Judge has upheld the 
said decision in this respect. Hence this 
appeal by him. 

In second appeal, tho respondent has 
taken a preliminary objection to the effect 
that no appeal lies against a mere finding 
embodied in the remaining judgment and 
secondly that since the date of remand 
the Court of first instance passed a final 
decree which has not been appealed against 
and that the result, therefore, is that the 
present appeal is rendered nugatory. The 
appellant’s learned pleader says that on 
tho basis of the remanding judgment the 
lower appellate Court has passed a decreo 
and that a perusal of para. 8 of tho judg¬ 
ment will show that the District Judge 
intended that certain matters should be 
treated as finally settled hot ween tho par¬ 
ties. Tho adjudicition as embodied in, 
the said judgment clearly adjudic ites the 
rights of tho parties iu regard to certain 
matters and tho disallowanco of Lambar¬ 
dari Huqq is one of the matters finally 
decided. Tho decision has, therefore, all 

tho force of a decree and is appealable as| 
such. 

I am not prepared to subscribe to tho 
other contention that the present appeal) 
has heon rendered nugatory by reason ofj 
a final decreo having heon passed and not' 
boing appealed against. That decree was 
admittedly passed «ftor tho present appeil 
was preferred,* and following the view 
taken in Kanhaiya Lai v. Tirbcrnisahai 

J, I hold that, the present appeal is 
competent: cf. First Appeal 80-/ie/l925. 

As regards tho merits: I think the 
matter must be considered as concluded 
by the decision of the Bench of this Court 
in Anandrao v. Daulat (2) which lays 
‘own that in all appointments of lam¬ 
bardars tho remuneration of that post, 
un ess fix^d by \ revenuo officer, is not 
recoverable by suit. Here the defendant’ 
does not sue ' o recover tho romunorat ion, 

>ut he seeks to retain to h#nself a portion 
° ^ l0 incomo ; and. therefore the m ittor 
may not ho strict 1 y covered hv tho Bench 

0) 11014 j 36 All. 532=24 PC. 827^1* A. l7L 
87 6. 

te) A. I. R. 1926 Nag. 274=22 N L. R. 37. 
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decision, but if a suit is not maintainable), 
joa fcho same analogy a defence also may 
iuofc bo available. I am supported in this 
view by the principle underlying the 
decision of Bose, A J. C , in Chatur Bhuj 
v. Chandirmool ('• ), where the defence 
was also held to be barred: see obser- 
vations at p. 29 The appeal, therefore, 
fails and is dismissed with costs. 

N.K. Appeal dismissed. 

(3) [19lu] i> N. L. U. St=b 1. e. 'tvV. 
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Macnaiu, A. J. C. 

Mt. lianibahu —Appellant. 

v. 

liao Narayanrao —Respondent. 

Second Appeal No. 47 of 1926, Decided 
on 15th July 1927, from decree of Dist. 
Judge, Saugor, D/• 2£th October 1925. 

(a) C. P Land Revenue Act, S. 203 (l) and 
(2 )—Abadi land—House site—Owner of house 
having no intention of constructing a house for 
residence there — Landlord is entitled to its 
possession. 

Sub-soction (L), S. 503 means that each 
person described in it is entitled to a site of 
reasonable dimensions for his bouso, his house 
meaning his residence. Unless, then, thero is 
an intention to construct a house for a resi¬ 
dence, there is no right to any site and such a 
person is liable to ejectment sit the will of tho 
landlord: 11 N. L. R. 120, Poll. 

[P GO C 2, P 70 C 1] 

(b) C. P. Land Revenue Act, S. 201 (l) — 
"Every person ’’ includes females but excludes 

married female living with her husband . 

“Every person’’ must include females, but 
excludes married females living with their hus¬ 
bands as bv their doing so they are deemed to 
have no intention to have separate house for 
themselves and so they are not entitled to house 
aites in tho ab.idi land. [P 70 C 1] 

(c) C. P. Land Revenue Act, S. 103 (2)— 
Explained. 

Sub-Section (2) merely lays down that tho 
right to a site is forfeited when certain co tin- 
gonciett happen: it does not state that a right 
which exists cannot co.isc unless one of those 
contingencies happens. f P 70 Cl] 

A. V. Khare and IF. B. Pendharkar — 
for Appellant. 

O. B Suhhedar —for Respondent. 

Judgment —One Duragsingh was a 
tenant in tho village whore tho bouse silo 
in suit is situated, and had a bouse on 
that site. Ho died some years ago, and 
l iis widow Mt. Ranibalm became tenant 
*>( that bolding. It Inis been found that 
>lt Ranibalm has been for some years 
the mistress of one Dliokalsingh who has 


two houses in tho village: sho has a son 
four years old by him and has been living 
with him for over two yeirs. Durag- 
singh’s house has now fallen down and 
the raalguzar sues for possession oi tho 
site on the ground that Mt. Ranibalm lias 
permanently ceased to use this site foi 
the purposes of a dwelling house. The 
first Court found that the house bad 
fallen down from na’ural causes, such as, 
want of repairs, hut held that Mt. Rani 
halm had not permanently abandoned the 
site at the date of the suit. Tho decree 
of that Court allowed her eight months 
to build a house on the site and directed 
that if sho failed to do so, the plaintiff 
should obtain possession. The lower ap¬ 
pellate Court held that Mt. Ranibahu had 
abandoned tHo site on the date of the 
suit and gave tho plaintiff a decree foi 

possession. 

This second appeal is filed by Mt. 
Ranibahu and DhokaHingh. It is first 
urged that the reported ruling, 'Narayan 
v.. Behari (l), does not apply as Mt. 
Ranibahu had not on the date of the suit 
permanently ceased to use the site for the 
purposes of a dwelling house. This is an 
attack on a finding of fact and the learned 
Judge of first appeal has given proper 
reasons for his finding. Mt. Ranibahu 
left her house and allowed it to fall down 
for want of repairs. She and Dhokalsingh 
removed some of its materials. She and 
Dhokalsingh stated in the first Court that 


they were man and wife, and I see no 
reason to think that they are more likely 
to separate than a married couple. I 
agree then that Mt. Ranibahu had ceased 
to use the site for the purposes of a 
dwelling house. 

It is next urged that, under S. 203 (l) 
and (2), Land Revenue Act, 1917, Mt. 
Rinibahu has a subsisting right to tho 
site in suit. S. 203 1) is as follows: 

Every person boldine End in a mabnl for 
agricultural purposes, otherwise than as a sub¬ 
tenant. or ordinarily working therein as an 

. _ • « .« *ii 


iiimoultliral urtiynn nr labourer 


! I 


• irl the vilEce- 


watchmm are entitled to a house-site of reason- 
ablo dimensions in the abadi free of rent. 

It is urged that Mt. Ranibahu is under 
this sub-section entitled to a site in the 
village abadi apart from tho question 
whether sho has any intention of living 
on that site. In my opinion the sub¬ 
section means that ouch person described 
is entitled to a site of reasonable dimen¬ 
sions for his house, his house meaning 


(1] [1015] 11 N. E. H. 120=31 1. C. 307. 
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his residence. Unless, then, there is an 
intention to construct a house for a 
residence, there is no right to any site. 
To hold otherwise leads to obvious ab¬ 
surdities. “Every person” must include 
females (Ranibahu herself is a female) 
and it could not have been intended that 
a male and a female labourer married to 
each other should be entitled to claim 
two plots in the abadi. It follows that 
as Mt. Ranibahu does not intend to leave 
Dhokalsingh s house, she is not now 
entitled to a plot in tne abadi. 

It is next urged that S. 203, sulrS. (2), 
states the conditions under which a person 
forfeits his right to a house-site: Mt. 
Ranibahu admittedly was entitled to a 
house-site and these conditions do not 
apply to her case. But sub-S. (2) merely 
lays down that the right to a site is for¬ 
feited when certain contingencies happen: 
it does not state that a right which once 
exists cannot cease unless one of those 
contingencies happens. 

There has, then, been no change in the 
law laid down in Narain v. Behari (1). 

,Where the occupant of an abadi site per¬ 
manently ceases to use such site for the 
purposes of a dwelling house, ho becames 
a pure licensee liable to ejectment at the 
will of the landlord.' Mt. Ranibahu had 
at the date of the suit become such a 
licensee, and the landlord was entitled to 
possession. The appeal, therefore, fails 
and is dismissed with costs on the ap¬ 
pellants. 

Appeal dismissed. 


A. I. R. 1928 Nagpur 7G (1) 

Kinkhede, A. J. C. 

Gangaram and others— Plaintiffs—Ap¬ 
pellants. 



Umai and others — Defendants—Res¬ 
pondents. 

Second Appeal No. 388 of 1920, Deci¬ 
ded on 28th Juno 1927, against decree of 
Dist. Judge, Bhandara, D/- 3lst March 
1920 in Civil Appeal No. 11 of 1920. 


Transfer of Property Amendment Act (27 ol 

192G )-M°rlgaoo - Ksccutant's a,/mission " 
execution—Subsequent attestation is sufficient ‘ 

Tl.o executant's admission of the execution 
of the mortgage-deed to the attesting witnesses 
and the latter s attesting on the strength of such 
admission of execution are sufficient ~ ,, 


V. THALLUA 1928- 

No. 27 of 1920 : .4.7.2?. 1027 Mad. 85, Foil.;* 
A. I. Ii. 1927 AIL 1 (F. B.), Diss. [P 70 C 2 

IF. It. furanik —for Appellants. 

D. T. Mangalmurti —for Respondents. 

Judgment. The lower appellate Court 
has come to a finding that the exe¬ 
cutants admitted the execution to the at¬ 
testing witnesses and that the latter I 
attested on the strength of such admission 
of execution. This kind of proof was 
held insufficient to prove strictly the 
attestation of a mortgage-deed.* But since 
the passing of the Transfer of Proporty 
Amendment Act, No. 27 of 1926, the mat-' 
ter has been set at rest and it has to be 
hold that even on such evidence the attes¬ 
tation must be held to bo duly proved. 
Tho Madras High Court has held in Balaji 
Singh v. C. Gangamma (l), that the mort¬ 
gage attested under such circumstances 
must bo held to bo duly attested. No 
doubt, there is a ruling of the Allahabad 
Higli Court, reported in Girja Nandan v. 
Ilanuman Das (2), in which a contrary 
view has been taken, but that view does 
not appeal to mo as sound. The result is 
that the appeal succeeds and the plain- 
tiff’s claim is decreed to the extent to 
which it was entertained by the Court of 
first instance. A fresh preliminary de¬ 
cree for sale with a due date six months 
hence will ho passed under O. o4, R. 4 
Civil P. C , with liberty to plaintiff to 
apply for a personal decree, if not other¬ 
wise barred, against the mortgagors. A 
fresh account will bo made allowing 
interest at tho rato granted by the first 
Court Appellants’ costs of this appeal 

amount. 

Respondents will bear their own. 

____ Appeal allowed. 

f.V, A d J - 1927 Mnd - 85- 

(-) A. I. R. 1927 All. l=j9 AH. 05 (F.B.). 

A I. R. 1928 Nagpur 70 (2) 

Ivotval, A. J. c. 

Oanpalrao Plaintiff—Appellant. 


V. 

7 hallua Defondant—Respondent 

S ° c ° n<1 , A PPen 1 No. 407 of 1925, Decided 
on 17th August 1927, from decree of Addl 

1 no-' Ju «? 0 .’, ' 7ul)l) ulpore, D - 4th July 
ln Civil Appeal No. 23 of 1925. 

uJt a L?rr' m n ? nC!/ , Act ,- ">• Action is 

tenancy ' C ‘ l6 " ° " la,uIlor ' 1 willing to end tl,e 

tbot™?". 89 '- V r ° V l d0SOnIy for ‘>'0 case where' 
fho tenant wishes to put an end to his tenancy 
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without reforeico to tho wishes of the landlord 
and has not application to a oaso where the 
landlord is williug to end the tcnancv. 

[P 71 C 2] 

( b ) Landlord and Tenant —.1 tenant not 
claiming to be a tenant can be ejected ns a 
trespasser. 

Where a person first claimed the fields for 
himself under a boquost by another person but 
afterwards changed the plea and contended that 
ho was entitled to hold as a trustee under the 
will for the sou and widow of that person. 

Held: that on the pleadings tho person was 
not a tenant and was liable to be ejected as a 
trespasser. [P 71 C2] 

D. T. Mangalmurti —for Appellant. 

•/. Sen —for Respondent. 

Judgment. —One Mohan, the occu¬ 
pancy tenant of tho fields in suit,'died in 
1922, leaving a son Jethoo and a widow 
Sarsuti. After Jethoo’s death, which took 
place shortly after Mohan’s, Sarsuti 
surrendered the fields by a deed registered 
on 4th June 1924 to Ganpatrao, the plain¬ 
tiff, who is tho sixteen annas landlord of 
tho village in which the suit fields aro 
situated. He instituted this suit for pos¬ 
session on 22nd July 1924 against Thallua 
the defendant, who is tho brother of 
Mohan, and is in possession of the fields 
since Mohan’s death. Thallua claimed 
title as legatee under an oral will by 
Mohan which has been held unproved. 
The suit was dismissed by the trial Court 
on the ground that it was premature as 
undor Cl. 1, S. 89, Tenancy Act, 1920, 
Sarsuti did not cease to be tho tenant 
till 1st Juno 1925, when the agricultural 
year next following tho date of tho deli¬ 
very of the surrender deed commenced. 
This dismissal has boon confirmed by the 
lower appellate Court. 

Tho question for decision in this Court 
is whether Cl. 1, S. 89, Tenancy Act, has 
been rightly applied -in this case. The 
clauso provides that an absolute occu¬ 
pancy tenant or an occupancy tenant 
may by delivering to his landlord, not less 
than 30 days boforo the date of commence¬ 
ment of the agricultural you*, a registered 
document executed in favour of the land¬ 
lord, surrender his holding, and thereupon 
lie shall cease to he a tenant from the 

agricultural year next following such 
date. 


This clause gives tho tenant a righ 
'd putting an end to the tenancy and hi 
liability to pay rent without reference ti 
the wishes of the landlord, but provide 
for an exercise of it in time to enable th 
landlord to arrange for the cultivation o 


tho holding by a now tenant or personally. 
Tho time fixed for exercising the right is 
not an essential condition of the validity 
of tho surrender, that condition being 
provided for by Cl. 2, S. 89, viz , that 
it should he otYected by a registered docu¬ 
ment. The condition as to tho timo for 
the exercise of the right being fixed for 
the protection of tho landlord is binding 
on the tenant if the landlord insists upon 
it, but there is no roason why the land¬ 
lord should not bo free to waive it and 
accept tho surrender at any other time 
and put an end to the tenancy and the 
liability to pay rent if he chooses to do so. 

In my opinion, the section provides! 
only for the case where the tenant wishes 
to put an end to his tenancy without 
reference to the wishes of tho landlord 
and has no application to a caso like thej 
present where the landlord is willing to 
end the tenancy. 

As regards the defendant’s plea about 
his holding under a bequest by Mohan, 
he does not now claim tho fields for him- 
solf but contends that he is entitled to 
hold as a trustee under the will for the 
son and widow of Mohan. This is en¬ 
tirely opposed to his pleading in which 
ho claimed to be tenant in his own right. 
On the pleadings the defendant was either 
a trespasser or a tenant. Ho docs not 
now claim to ho a tenant and is liable to 
bo ejected as a trespasser. 

The appeal succeeds. The decrees of 
the lower Courts are set aside. The plain¬ 
tiff’s claim will be decreed with costs 
throughout. 

N.K. Appeal allowed. 


A. I. R. 1928 Nagpur 71 

Kotval, A. J. C. 

Mahomed Hamid —Appellant. 


v. 

Municipal Committee , Drug —Respon¬ 
dent. 

Civil Ref. No. 31 of 1927, Decided on 
Gth September 192/, made by the Dv. 
Coininr., Drug, D/- 20th January 1927. 

C. M unicipalitics Act (2 of 1022 ), S. 0(1 - 
ft. •> (/>) Ilaisiyat tar — Payment towards in - 
come-tar may hr excluded, but those towards in¬ 
surance premia and house- rent may not be 
wholly ereltided . 

In usHcs*ing tho haisiynt-tax the Municipal 
Committee should make allowance for income- 
tax p.ii<1 l»y the asscssee, hut the extent to which 
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allowance should be made in respect of house- 
rent and insurance premia is a nutter to bo 
decided in connexion with each case by the 
Municipal Committee) or the Deputy Commis¬ 
sioner, Commissioner or other officer hearing 
the appeal and no principle can be laid down 
on the poiut. [P 72 C 2; P 73 C 1] 

D. T. Mangalmurti —for Respondent. 

Order. Mr. Mahotned Hamid, Tah- 
sildar, was assessed by the Municipal 
Committee of Drug to haisiyat-tax for the 
year 1926-27 on Rs. 3,300, his gross 
salary for that year. He appealed to the 
Deputy Commissioner claimiug that the 
amounts paid by him as income-tax, 
house-rent and life insurance premia 
should have been deducted from his gross 
salary and the tax levied on tho bilance, 

Rs. 2,469* 12 0 which he is capable of 
spending at Drug proper. ” The Deputy 
Commissioner was of tho opinion that 
deduction on account of income-tax should 
he allowed, but not on account of house- 
rent. He was doubtful whether provident 
fund payments and insurance premia 
should bo deducted, though ho was in¬ 
clined to think that they should to tho 
extent permitted by income-tax rules. Ho 
has referred tho case to this Court under 
S. 83 (2), Contral Provinces Municipali¬ 
ties Act, 1922 as he considered that a 
9 ues ion of liability to and the principle 
of assessment of tho tax was involved. 

The points referred are whether in as¬ 
sessing the appellant to tho haisiyat-tax 
the Municipal Committee should have 
made allowance for house rent, income- 
tax and insurance promia paid by him 
and for tho contributions made by him to 
tho provident fund. No question as to 
contributions to tho provident fund arises 
in this cise for tho record discloses no 
claim made by tho appellant in respect, of 
them. He alleged that he paid Rs 86-4*0 
lor incoma-tax, Rs. 240 for house-rent 
and Rs. 504 for life insurance, and claimed 
a deduction in respect of those items only. 
The reference in respect of provident fund 


contributions is mado apparently bocausc 
in answer to tho notice issued to the Muni¬ 
cipal Committee, it was allogod that in 
respect of Government servants tho gross 
annual salary was the basis of assessment 
no deduction being allowed on account of 
house rent, income-tax, provident fund 
and insurance premia. As the point as 
to provident fund contributions did not 
arise in the appeal it must bo excluded 
from the reference which, in my opinion 
must he confined to such questions as 


arise in the particular case in which it is 
made. In this Court the Municipal Com¬ 
mittee has been represented by an advo¬ 
cate, but no appearanco has been made by 
oi on behalf ol the appellant. In my 
opinion, no question of liability to the 
tax within the moaning of S. 83 (2) arises 
in this case, for that is admitted. Tho 
question of liability mentioned in S. 83 
(2J is not the question of the amount fixed 
in respect of the liability, hut of a person's 
liability to pay the tax at all. Mr. 
Hamid s liability* to pay thq tax is not 
denied. Ho only contests the amount 
which the Municipal Committee requires 
him to pay. 

As regards tho question of the princi¬ 
ples of assessment the Municipal Com¬ 
mittee has overlooked tho rules framed 
by it and sanctioned by Government by 
Notification No. I90-6L7-S-I8, dated 31st 
July 19L9. Rule 5 (b) of these rules lays 
down the principles of assessment appli¬ 
cable to the present case. According to 

that rule the relative tax paying capacity 
i. e., the circumstances, social position and 
tho size of tho family of each person 
liable to he taxed must ho considered. 
The measure of tho tax-paying capacity 
of a Government servant, who, wo assume, 
like Mr. Hamid, has no other income or 
property in the Municipality, does not 
depend solely upon the amount fixed as 
his salary. The tax is intended to bo 
clastic and contemplates a greater nicety 

* i • . . moans of the payer 

than is usually possible in tho matter of 

taxation. The possibility of Government 
servants earning tho same silary and 
having no othor income or proporty pay¬ 
ing dillerent amounts as haisiyat-tax is 
within the contemplation of tho rule. 

. 1 e * <3rence m the amount in ay be duo 
to difference in the circumstances, social 

position or the size of the family.- 

i j \ S not . I ,ossible to define what is in¬ 
cluded in the terms ‘ circumstances ” and 
socia position, but for the purposes of 
iis cise it may he said that tlie out¬ 
goings under the heads reforred to above 
are matters requiring consideration in 
determining the tax-paying capacity of 
the appellant. Excopt, in tho case of in-| 
come tax it carrnot ho laid down as a rule 1 
that in determining the tax-paying capa¬ 
city those items or any of them must be 
"holly deducted from tho salary. 

As far as income-tax is concerned that 
part of tho salary which is paid as such 
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is as good as never received and cannot be 
considered to be at all contributing to the 
occupier's tax-paying capacity. Insur¬ 
ance premia and house-rent are items of 
expense which depend for their extent on 
the oooupier's choice, and obviously be 
cannot, as a matter of principle, be al- 
Ilowed to claim deduction for the whole 
of the amounts paid by him for those 
purposes, for he might choose to make 
[them so large as to swallow the greater 
ipart of his income. The extent to which 
allowance should be made in respect of 
these items is a matter to be decided in 
connexion with each case by the Munici¬ 
pal Committee or the Deputy Commis- 
jsioner, Commissioner or other officer hear¬ 
ing - the appeil and no principle can be 
laid down on the point. 

D.D. Order accordingly. 
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Kotval, A. J, C. 

Batoolal and another —Plaintiffs—Ap¬ 
pellants. 

v. 

G. 1. P. Ry. Co , Bombay — Defendant 
—Respondent. 

Second Appeal No. 335 of 1926, De¬ 
cided on 16th September 1927. 

(а) Railways Act t S. 72 — Risk-note Form Ji — 
Sending goods in unlocked waggons amounts to 
wilful neglect. , 

Whoti the Railway Company knew that thero 
were frequent thefts between certain stations, 
its continuing sending goods in unlocked wag¬ 
gons amounts to wilful neglect: 7 A. L. J. fc88 
-and A. I. R. 192G All. 8G9 {F. /}.), Foil. 

' [P 73 C *2] 

(б) Railways Act , S. 72— Risk-note Form D — 
Claim for exemption from liability allowed in 
the cases of thefts between running-trains can¬ 
not be allowed merely on proving that at a cer¬ 
tain station the goods were on the train in a 
**aled van and at a later station were missing 
from the van. 

A Railway Company who accepts goods for 
o&rrUge in accordance with Risk-note Form B 
cannot successfully plead that there was a 
robbery from a running train merely by giving 
proof of the fact that the goods were on the 
•.rain at ono particular station in a sealed van, 
and subsequently at a later station wore missing 
*rom the van, the uvidenoo of the theft being 
provided by the fact that the seals were broken: 
*-» A. Jj. J. 825, Foil. [P 74 C 1] 

Jc) Railways Act. S. 7*2—. Risk-note Form R— 
' RJul neglect Die burden of proof is on the 
* tallway Company to prove that they took suOi- 
r *cnl precautions. 

In cases of thefts in trains where wilful 
neglect is alleged on the part of the Railway 


0>mpmy it is for the Railway Company to prove 
th ct it had taken snflfioient precau ions to pre¬ 
vent or avert the consequences of sucli neglect. 

[P 74 C t] 

N. G. Bose —for Appellants. 

Lobo —for Respondent. 

Judgment.— In para. 1 (a) of the 
written st’.tement filed by the plaintiffs 

after remand they stated: 

That the defendant Company knowing full 
well that thefts wore frequent at Bhusawal and 
at other stations between Nandguon and Bhusa- 
wal, should have taken special precaution to 
put sound locks to the waggon, which the de¬ 
fendant Company failed to do. 

The allegation as to the frequency of 
the thefts was not denied by the defen¬ 
dant. All that was-said was that locking 
of waggons was not practicable and was 
not sufficient as a precaution against 
running train thefts since in several cases 
even locks were broken in such thefts. 

That there were frequent thefts as 
stated by the plaintiffs must be taken to 
be admitted. That being so, it must be 
held that there was wilful neglect on the 
part of the railway in sending goods in 
waggons sealed with paper, string and 
wax which had to travel long distances, 
often to slow down, and make frequent 
stops at stations and sidings: B. & N. W 
11 y. Co. v. Haji Mutsaddi (1) and Bindra- 
ban v. G I. P. By. Co. (2). 

The defendant pleaded a "running train 
theft 1 ' under circumstances similar to 
those in the latter of the two cases cited 
above. The facts pleaded are that the 
train oarrying the goods reached Mhasa- 
wad which is to the west of Bhusawal 
at 9 o’clock in the evening of 24th De¬ 
cember 1920, and remained there until 
10-45 p. m. when it left for Bhusawal, 
which place it reached at 12-50 a. m. on 
25th December. The seal on one side of 
the waggon which had contained the 
missing bales was intact at Mhasawad 
and found broken at Bhusawal. The 
doors of the waggon wore found closed 
and the two bales in question missing. 
The theft is thus alleged to have taken 
place while the train was running to 
Bhusawal aftor leaving Mhasawad. 

The goods wero consigned under risk- 
note B and the defendant relies for ex¬ 
emption from liability upon the proviso 
at tin end of the risk-note stating that 
the term “wilful neglect” will not be held 
to include robbery from a running train. 
M erely upon proof of the facts pleaded 

(L) [1910J 7 A. \j. J. 831=7 I. C. ISO. 

(2) A. I. R. 1920 All. 369 (F. B.). 
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the defendant cannot successfully plead 
that there was a robbery from a running 
train, the word robbery” meaning not 
simple theft, but theft accompanied by 
violence or show of violence: see Bindra- 
ban v. G. I. P. By. Co. (2) in which the 
reference to tho Full Bench was in the 

following terms and answered in the 
negative: 

Whether a Railway Company who accepts 
Roods for carriago in accordauco with Risk-note 
torm B can successfully plead that there was a 
robber} from a running train merely by a ivin cr 
proof of the fact that tho goods were on the 
train at one particular station in a sealed van, 
and subsequently at a later station were missing 
from the van, the evidence of the theft being 
provided by the fact that the seals wore broken 
..... Given those conditions, are the Railway 
Companies covered by the exception of robbery 
from a running train? 

That the question of the practicability 
Ot impracticability of providing locks on 
all railway waggons is irrelevant has 
been shown in the judgment of Ash¬ 
worth, J., in the above case. In any 
case it could not have been impracticable 
to lock the waggons, for Dwarkanath 
(D. \V. 5) admits that tho railway has 
started locking waggons as a provontivo 
measuio and all loaded waggons are now 
generally locked. 

Wilful neglect as above, having been 
pioved, it was for the defendant to show 
that it took other sufficient precautions 
which would prevent or avert tho con¬ 
sequences of such neglect. This has not 
been proved. As no question was raised 
in the lower appellate Court regarding 
the amount of tho damages, I set asido 
the decree of the lower appellate Court 
and restore that of tho trial Court. Costs 
in this and tho lower appellate Court 
will bo paid by the defendant. 

Appeal allowed. 
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Findlay, J. C. 

Beharilal — Plaintiff— Appellant. 

v. 

Asaram and another — Dofondants- 
Respondents. 

Second Appeal No. 27 of L926, Decide 
on 18th August 1927, from decree < 
District Judge, Bhandara, D - 20th Jul 
1925, in Civil Appeal No. 53 of 1925. 

Contract Act, S. 7 \—Compound interest 
heasonabU compensation, not exceedin', tl 

penalty stipulated for, should he gi vcn 7 
Each case has to bo judged on its own merit 
as regards tho quantum of interest. Tho %c 


verning provision is S. 74, Contract Act, and 
what the Court has to do is to see that reason¬ 
able compensation, not exceeding the penalty 
stipulated for, or up to that amount, should be 
given. [P 74 C 2] 

Where the boud was wholly for old debt and 
the time for repaymout was unusually short, 

Held : that tho rate of 1 per cent, per men¬ 
sem simple interest was quite a normal one, 
but the provision for enhanced compound inte¬ 
rest at 2 per cent mensem was a highlv penal 
one. .j-p * 76 c Vj 

D.T. Alangalmurti and Y. V. Jakat- 
dar — iov Appellant. 

Judgment —The bond in suit for 
Rs. 4,000 was executed on 16th July 
1922. Repayment was to be made on 
15th February 1923, and the original rate 
of interest fixed was 1 per ceDfc. per men¬ 
sem simple. If repayment was not made,, 
compound interest was to run at 2 per 
cent, per mensem, compound yearly. The 
lower Courts have granted simple inte¬ 
rest at Re. 1*8*0 per cent, per mensem 
from the date fixed for repayment. 

It has not been contended here that 
the lower Courts were incorrect in hold¬ 
ing that tho provision for compound in¬ 
terest at an enhanced rate was a penal 
one. What ha? been urged is that, at 
tho least, the appellant should have boon 
allowed simple interest at 2 per confc. per 

mensem, or compound interest at i per 

cent, per mensem. 

It has been urged on the strength of 
tho decisions in Sundar Koer v. Bat 
Sham Krishen (i) and Dandu v. Som- 
nath (2) that interest, as just stated 
should have boen at least allowod to the 
plaint ill. Each case, howevor, has to bo 
judged on its own merits as regards the 
quantum of interest to ho allowed in a 
case like the present. The governing 
provision is S. 74, Contract Act, and what 
tho Court has to do is to soo that reason¬ 
able compensation, not exceeding the 

penalty stipulated for, or up to that 
amount, should bo given. In the circum- 
stances of tho presont case, I am in full 
agreement with tho lower Court as re¬ 
gards the propriety of on ly simple into- 

jest at lie. 1-9 0 per cent, per mensem 
being granted. 

Each and ovory evse has to bo judged 

on its own merits as regards tho quantum 
of compensation so to he given Here 
we have tho following facts. Tho bond 
in suit was wholly for old dobt with 

(1) 11907] 31 C.i 1. 150—:H I. V 9—5 (' t ] 

, 103—11 C. W. N. 019 (P c I * 

(2) [1910] 6 N. L. It. iOQ-lv i. c 
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the exception that Rs. 400 was added by 
way of interest on the date of the bond. 
The time fixed for repayment was unusu¬ 
ally short, only seven months being 
allowed. Tho rate of 1 per cent, per 
mensem simple interest was quite a nor¬ 
mal one, but tho provision for enhanced 
compound interest at 2 per cent, per 
mensem was a highly penal oue. In those 
circumstances, it is only too obvious that 
the plaintiff has received ample compen¬ 
sation, so far as tho rate of interest is 
concerned from the date fixed for repay¬ 
ment, at the hands of the lower Courts. 

The next point urged is that future 
interest at 8 annas per cent, per mensem 
should be allowed. In view of the ex¬ 
tremely onerous terms of the bond, and 
the amount still due in spite of the re¬ 
payments amounting to Rs. 3,070*4*0, I 
see no reason whatever to allow future 
interest. 

(•at vVy 

Lastly, it has been urged that interest 
pendente lite should have been allowed. 
This was, in effect, allowed by the Judge 
of the first Court in para. 10 of his judg¬ 
ment. It was also explicitly mentioned 
in the decree, although the amount of 
pendente lite interest was not actually 
calculated. The lower appellate Court 
apparently took the view that it was the 
duty of tho present appellant to have 
appealed as regards this item also. I 
cannot agree in this view, but, in order 
to remove any uncertainty in the matter, 
a fresh decree will be drawn up in this 
Court, in which simple interest at Rs. 12 
per cent, per annum from 6th February 
1925, tho date of the institution of the 
suit to 20th July 1925, tho date of the 
decree, of tho principal amount of 
Rs. 2,048*12 0 will be added to tho 
amount of Rs. 2,372*6*0 already decreed. 
Tho respondents have not been repre¬ 
sented on appeal and, as tho present ap¬ 
peal has, to all intents and purposes, 
failed, tho appellant must bear his own 
costs in this Court. 

N.K. Appeal dismissed. 
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Kinkiiede, A. J. C. 

Malhar Rao —Defendant—Appellant. 

v. 

J agannath Plaintiff—Respondent. 

Miso.AppealNo.il of 1927, Decided 
on 2nd September 1927, from decision of 
Sub-Judge, 1st Class, Bhandara, D/- 13th 
Dec. 1926, in Civil Suit No. 34 of 1926. 


Civil P. C., O. 9, R. 13 —Default in appear¬ 
ance due to agents missing train—There is- 
sufficient cause. 

Where a party had engaged a pleader and de¬ 
puted au agent to go to the placo where the- 
hearing of the case was to take place, but the 
agent missed the train: 

Held: that there was a sufficient cause for 
non-appearance: A. 1. U. 1923 Mad. 03, Foil. • 

[P 7G C l j 

N. G. Dose —for Appellant. 

W. R. Puranik — iov Respondent. 

Judgment. —I think this case must go- 
back for trial on merits. The allegations 
on the basis of which the hearing of tho 
suit was sought to be reopened were not 
denied. The respondent simply denied 
knowledge which was nothing more than 
a plea of ignorance. But thore was the- 
appellant’s agent’s affidavit on record 
which conclusively proved that, but for 
the missing of the train, the defendant’s, 
agent would surely have attended Court 
and given instructions to the pleader to 
make the necessary defence. This was- 
the situation in which the pleader al¬ 
ready engaged was placed and con¬ 
sequently he could not put in the defence. 
Tho plaintiff’s claim may have been con¬ 
testable on ground which may not neces¬ 
sitate summoning any witnesses for 
the hearing. So the rnero circumstance 
that tho suit was fixed for final disposal 
and the defendant made a further default 
in failing to summon his witnesses, does 
not affect the question. For aught we- 
know, his defence on law points or on facts 
which the parties might admit at the 
hearing, may not require to be substan¬ 
tiated by any oral testimony of witnesses,, 
or the agent may have been accompanied 
by the witnesses whom ho intended to 
examine in the case. • It is, therefore, not 
proper to speculate about the further 
default in summoning witnesses which 
the respondent’s pleader attempted to 
make much of before me. Ho oven wont 
to tho length of calling that default a piece- 
of gross negligence on tho appellant s 
part. It may or may not he so; with that 
I am not concerned under O. 9, R. 13» 
Civil P. C., which deals only with a 
default in appearance and not in the doing 
of any act. 

Tho default in appearance on I3fch De¬ 
cember 1926, was clearly attributable to 
the proved inability of tho agent to attend 
Court, and instruct tho pleader retained in 
tho case. Tho agent’s affidavit is clear and 
thore is no countor-affidavit to load mo 
to think that the excuso was invented for 
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the purpose of these proceedings. The 
Court went out of its way to imagine 
that this was a case similar to the other 
cases it had in its experience come across 
of false excuses of missing of trains. The 
defendant’s preparation to dofend the 
suit is clearly established by the fact that 
a pleader was engaged by him and that 
he deputed an agent to go to Bhandara to 
instruct the pleader and that the said 
agent had actually prepared himself to 
start for Bhandara, but unfortunately 
missed tho train, and by the further cir¬ 
cumstance that he made an application 
for setting aside the decree the very next 
day. This case thus comes within the 
principle enunciated in tho case of 
Arunachcla Ayyar v. Sublar irniah (l). 
I am satisfied that the appellant had 
sufficient ciuse for non-appearance at tho 
bearing and that he is entitled to a hear* 
ing on the merits of the suit. 

f, therefore, reverse the order refusing 

to set aside the ox-parte decree and hero - 

by set aside the decree passed ex parte 

and direct the Court below to rehear and 

decide tho suit on its merits according to 
law. 

Tho lower Court shall, in order to give 
•effect to this order, fix a fresh date for tho 
further hearing of the suit, and give 
notice to tho parties to appear before it 
with their respective evidence on that 
day, and after recording their pleadings 
and evidence, if any, which they shall 
produce at that date, decide tho suit ac¬ 
cording to law, if ripe for decision; but 
if, after a perusal of the pleadings, it 
frames issues and sees good cause to 
grant an adjournment for adducing such 
evidence as may be necessary for its de¬ 
cision upon such issues it may do so 
under the provisions of O. 15, R 4, Civil 
P. C. The appeal is allowed, but in tho 
circumstances of the case, I award no 
costs to the appellant. 

_ S J;_ Appeal allowed. 

(1) A. I. R. 1928 Mad 63=46 Mad. 60, 
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"Findlay, J. C., and Macnair, A. J. C. 

Ramlal Lod h i —Defend an t — A ppl i can t 

v 

R. R. Indraraj Singh —Plaintiff — Non¬ 
applicant. 

M ;“: r o etn ; N °- 37 of 1927,. Decided 
on 12th September 1927, f or leave to 
appeal to Privy Council. 


fa) Civil P C. t S. 110— 'Substantial'* question 
of lata means between the parties. 

The term “sabstantial question of law" 
merely me ins such a question as between tho 
parties in the case involved: A. I. Jl. 1927 P. C. 
110 > Foil* [P 77 C 1] 

(b) Civil P. C., S. 110— Substantial question 
of law. 

NN henever tho decision of a certain fact is 
based to some extent on inferences from other 
facts it cannot be said that a substantial ques¬ 
tion of law is involved. [P 78 C 1] 

V. Bose and P. N. Rudra —for Appli¬ 
cant. 

M. V. Abhyankar and G. R. Bapat —for 
Non-applicant. 

Order. Tho defendant * applicant, 
Ramlal, has applied for leave to appeal 
to the Judicial Committeo of the Privy 
Council against the judgment and decree 
of this Court, dated 1st April 1927, iu 
Ramlal v. 1 Indraraj Singh (1). 

The only question involved in the said 
judgment was as to whether the gift of 
mouza Ekodi granted to Harpriabai was 
one for maintenance only, or was an abso¬ 
lute one. The judgment of this Court 
affirmed the judgment of tho Court below 


iiiiu iiuiu Lujiu me 




a maintenance one to Harpriabai and her 
children. She admittedly hud no heirs 
and, therefore, the village was hold to 
have rightly revorted to the plain tiff-non - 
applicant. It is not disputed that tho 
value of the subject-mattor in dispute 
both in tho Court of first instance and of 
appeal to His Majesty in Council is abovo 
Rs. 10,000. What tho dofendant-appli- 
cant, therefore, has to establish before 

leavo to appeal can bo granted, is that a 
substantial question of 

the case. There has 

difference of judicial ,, 0 

meaning of the torin ‘ substantial 
tion of law" in S. 110, Civil P. C. 
school of opinion has boon to tho 
that tho said phrase implies a 
stantial question of law of gonoral im¬ 
portance and not merely one of substan¬ 
tial importance as between tho parties to 

tho suit: cf. Bishaml'har Nathv. Multam- 

\ nad Ubaul-Ullah Khan (2). This matter 
Has now been sot at rest by tho decision 
of their Lordships of tho Privy Council 
in liayhunath Prasad Si nil h v. Deputy 
Commissioner of Parta-hjarh ( 3 ). Their 

U) A. 1. R. I9z7 Nag/ ‘273. 

(2) A. I. R. 1924 All. .559=16 AH 227 

(3) A. I. R. 1927 I\ C. 110=2 f.uck 93=51 

I. A. 126 (I\ C ). 


— » — — —» - — 

law is involved in 
been considerable 
opinion as to tho 

ques- 
One 
effect 
sub- 
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Lordships have therein definitely laid 
down that the term “substantial question 
of law’* merely means such a question 
|&s between the parties in the case 
involved. 

It remains, therefore, to decide whe¬ 
ther, in the circumstances of the present 
caso, such a aubstantial question of law 
can he said to bo outstanding. The 
learned counsel for the defendant-appli¬ 
cant has pointed out that the evidence, 
on whioh the Bench of this Court came 
to the conclusions *it did, fell into five 
sections: (I) certain oral evidence; (2) 
a will (Ex. D 9); (3) certain evidence of 
a practice in this zamindari of making 
provision for unmarried daughters and 
female relatives by giving them a grant 
of the profits of a village for maintenance; 
(4) a statement made by Harpriabai her¬ 
self; and (5) certain settlement entries 
referred to in para. 10 of the judgment of 
this Court. 

The oral evidence produced by the 
defendant and by the plain till alike was 
held by the Bench to be unconvincing. 
Mr. Bose has urged that the remaining 
evidence is almost wholly documentary, 
so that our decision depended upon t» o 
right construction of documents. Ho 
cites a roraark of their Lordships of the 
Privy Council in Fateh Chand v. Kish an 
Kunwar (4) at p. 585: 

The right construction of documents is a 
question of law which Judges in second appeals 
are not, by Ss. 584 and 584, Civil P C. f pre¬ 
cluded from considering by any finding of a 

lower appolhito Court based upon such do¬ 
cuments. 


But tho construction of tho passage 
relied on in the will is of a very minor 
importance in the present cise and forms 
only ono of tho mum her of bases on which 
our findings 6tand: and it cannot, in our 
opinion, ho maintained that tlioro is any 
valid douht regarding tho meaning of 
Mt. llarpriahai’s statements or of the 
correct interpretation of tho settlement 
entries. Wo do not consider then, that 
there is any question regarding tho right 
construction of a document which is of 
substantial importance as between the 
parties to tho suit. 

It is next urged that as wo have arrived 
at a decision on a question of fact namely 
whether tho grant was ono for Mt.IJarpria- 
•>ai s life only or in perpotuity by drawing 
inferences from certain facts which wc 


B) f 191-2] 31 All. 570- 1G I. O. 
24T (P. C.l. 
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held to he proved, our findings involve a 
question of law. In support of this 
contention, the learned ounsol refors us 
to a number of rulings. In Na/ar 
Chandra v. Shukur Sheikh (b), where 
their Lordships of tho Privy Council 
stated: 

Questions of law aud of fact are sometimes 
difficult to disentangle. The proper legal effect 
of a proved fact is essentially a question of law,, 
so also is the question of admissibility of evi¬ 
dence and the question of whether any evidence 
has been offered Qp one side or the other; but 
tho question whether the fact has been proved, 
when evidence for and against has been pro¬ 
perly admitted, is necessarily a pure question 
of fact. 

In Surendra Nath v. Divarka Nath (6) 
Sanderson, C. J , remarked as follows: 

When one romombers that the question which 
it is desired to argue is this: whether upon 
certain given facts or data the tenancy is to be 
regarded as one at will or ono of a permanent 
nature, it seems to me that this is a matter in 
which a substantial question of law is involved. 

And in the same case, Mookerjeo, J. r 
made the following observations at 

p. 129: 

Tho only other question is, whether tho 
decree appealed against, which is in affirmance 
of the decree of the Court immediately below, 
involves a substantial question of law. As 
alreidy explai ed by the Chief Justice, tho 
question in controversy relates to the nature of 
the tenancy held by the defendants under the 
plaintiffs; was that a permanent tenancy ora 
tenancy terminable by notice to quit/ The 
District Judge has in effect accepted the find¬ 
ings of the Court of first instance,’ but he lias 
drawn from these findings a conclusion pre¬ 
cisely contrary to that drawn bv the trial 
Court. The question thus is, what inference 
may legitimately bo drawn from tho facts found 
and this clearly is a mixed question of fact and 
law, as appears from a long line of cabos re¬ 
viewed in Maharnm v. Teiamuidn (7; and 
Raja Mulcund Deb v. Go pi A a (h Sahu (8). 

In another case, the facts of which are 
somewhat apposito to those of tho pre¬ 
sent case, viz., Sat</ur Prasad v. Kishore 
Lai (9), tho point involved was tho 
naturo and effect of tho possession of 
property by a Hindu widow. There 
wore two alternatives, viz., that hor 
possession was onlv in liou of mainten¬ 
ance, and the other that it was adverse 
possession. Such a question had to bo 
decided by legal inferences drawn frmi 

(5; A. I. R 1918 P. C. 92=46 Cal. 109 
I. A 183 (P. C.). 

(0) [1917] 44 Cal. 119=21 C. L. J. 350=35 
1. C. 605=21 C. W. N. 530 

(7) [l9L2] 15 C. L. J. 120=13 1.0.606=10 
C. W. N. 507. 

(8) [1915] 21 ( . L. J. 45=25 I. C. 2 G. 

(9) A. I. R. 1919 P. C. G0=4*4 All. 152 =4 » 
I. A. 197 (P. C.). 
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documents. The opinions of the Courts, 
although concurrent, were held not to he 
findings of fact ; and where wrong con¬ 
clusions had been drawn from such in¬ 
ferences, their Lordships held it was 
their duty to interfere. 

| We are, however, unable to agree that 
whenever the decision of a certain fact is 
based to some extent on inferences from 
other facts it can be said that a substan¬ 
tial question of law is involved. The 
present defendant-applicant attempted to 
support the theory of absolute gift by 
oral evidence and his witnesses have 
been disbelieved. It was the applicant 
who urged that it could he inferred from 
the terms of a will (Ex. D. 9) that the 
grant was in perpetuity, and the conclu¬ 
sion to which we came was that no such 
inference could be drawn. We hold that 
the admissions of Mt. Harpriabai could 
not be reconciled with the position which 
the defendant is now taking up. We 
laid some stress on the entries made at 
the settlement and relied on evidence 
that there was a practice in this zamin- 
dari of giving to daughters and other 
fomale relatives grants of villages for 
maintenance: the existence of this prac¬ 
tice, although it did not amount to any¬ 
thing like a custom within the technical 
moaning of the term, was a fact which 
supported the position of the plaintiff. 
Our finding is based, to a very large 
•extent, on the clear admissions of 
Mt. Harpriabai, applicant’s predoccssor- 
in-titie. Wc do not consider that the 
correctness of our decision depends on 
the answer given to any substantial 
•question of law. For these reasons we 
are of opinion that the present appeal 
• cannot bo said to involve a substantial 
•question of law as between the parties 
and we are unable, therefore, to certify 
the present, case as one in which leave 
to appeal should he granted. The appli¬ 
cation is accordingly dismissed ; the ap¬ 
plicant must hear the non-applicant’s 
-costs. We fix Rs. 50 as counsel’s fees. 

D. D. Application disin issed . 
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Findlay, J. C. 

•J ago Kalar Defendant 2— Appellant 

v. 


Nilkanth and another —Plaintiff 
Defendant L — Respondents. 

Second Appeal No. 361 of 1927 
. ded on 17th August 1927. ’ 


and 

Deci- 


❖ Hindu Law—Joint family — Debt by the 
manager Jor the construction of new house on 
old site is a legal necessity though new house 
is more sjiacious. 

Where a manager borrows money to con¬ 
struct a new house on old site the mere fact 
that it was on a larger and more extensive 
scale, does not make the loan any the less for 
necessity where there has been no proof that 
the construction was not a reasonable and 
natural one in the circumstances and the work 
had already been commenced and it would 
have been uneconomic and indeed a disastrous 
step to have left matters as they were aud the * 
net result had been that the family prepertv 
had been improved and increased in’ value and 
was capable of producing a larger income. 

[P 78 C 2] 

A. V. Wazalicar —for Appellant. 


Judgment. The main point urged in 
this appeal is that the borrowing of 
Rs. 1,200 under the mortgage-deed in suit 
was not justified by legal necessity, hav¬ 
ing regard to the fact that the house is 
alleged to have been built on a somewhat 
extravagant scale, and I have been re¬ 
ferred, in support of the appellant’s posi¬ 
tion, to the decision in Shankar Sahai v. 
Bcchu Ram (L) in this connexion. This 
decision is to the effect that any act for 
which the character of legal necessity or 
benefit to the estato can be claimed must 
ho a defensive act, something undertaken 
for the protection of the estate already in 
possession, not an act done with the pur¬ 
pose of bringing fresh property in pos¬ 
session and which may or may not bo 
successful under the chances attending 
upon litigation. The circumstances of 
the case just quoted seem to me to bo 
essentially different from those of the 
present case. The new house has been 
constructed upon the site of the old one 
and, even if we assume it is on a larger 
and more extensive scale, there has been 
no proof that the construction was not a 
reasonable and natural one in the circum¬ 
stances Morovcr, oven if we assume that 
io original plan of the now house was' 

on a somewhat extravagant scale, which' 

point is indeed largely a matter of sur-! 
imse it is equally apparent that the work! 
iad already been commenced and that] 
some money was required for completing 

1 • * wou ^ have been an uneconomic 
and indeed a disastrous step to have left 

matters as they were.and the net result 

ias been that the family property has; 
'•eon improved and increased in value and 1 

is capable of producing a larger income. 

In those circumstances. [ am of opinioa 
(1) A. 1. H. 1025 All. 333—47 All. 381. 
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that* on the facts proved, it is reasonable 
to assume that the construction in ques¬ 
tion, or anyhow the completion of it, 
which is essentially the matter we are 
concerned with in the present case, was 
not only for the benefit of the estate, but 
was for legal necessity. The third and 
fourth grounds of appeal, therefore, fail. 

The only other point pressed was that 
there was no proof of sufficient enquiry 
on the part of the plaintiff. On this 
point, I think the recitals in the-mort¬ 
gage-deed, combined with the evidence 
both of the plaintiff and the defendant, 
Amply prove that the plaintiff had reason¬ 
able cause to suppose that the amount 
was borrowed for the purpose stated in the 
mortgage deed, and that this was so is not 
seriously disputed. It is difficult to see 
what further enquiry on the part of the 
plaintiff could have been made, much less 
was necessary. As a matter of fact, 
P. W. 3 Nilkanth’s evidence shows that he 
actually made enquiries from the maistry 
in charge of the construction in question. 
The sixth ground of appeal is, therefore, 
nn entirely baseless one and has no 
chance of success. 

The other grounds of appeal were not 
pressed. The appeal is accordingly dis¬ 
missed without notice to the respondents. 

Appeal dismissed. 
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Findlay, J. C. 

Habib Musalman — Accused — Appli¬ 
cant. 

v. 

Emperor— Non-Applicant. 

Criminal Revn. No. I8L of 1927, De¬ 
cided on 27th July 1927, from judgment 
of 1st Class Magistrate, Chhindwara, 
D/* 11th May 1927, in Criminal Appeal 
• No. 86 of 1927. 

a lentil Code,. »S. 447— Decree^holder trying 
0 get possession of land by arbitrary means 
commits criminal trespass, 

A decree-holder trying to got possession of 
lan . d of the judgmont-debtor bv arbitrary 
means instead of resorting to the civil Courts, 
ommits criminal trespass. [P 80 C I] 

A. Jiazal ; for Applicant. 

Judgment. — The applicant, Habib 

usalman, has been convicted of an 
offence under S. 417, I. P. C , and fined 

Rs. 15. 


The facts of the case are sufficiently 
clear from the lower Courts’ judgments 
and need not be repeated hero. The 
pleader for the applicant has urged that 
there is no material on which to impute 
to the applicant a design to annoy the 
complainant Chanira by his forcible entry 
on the field. It is urged that he made 
such entry under a bona fide belief that 
he was entitled to enter upon the field and- 
to cultivate it, and the decision in 
Emperor v. Motilal (l) has been relied on 
in this connexion. I may at once point 
out that an important difference in the 
facts arises in the latter case. In it the 
learned Chief Justice and Justice Mukerji 
held that the complainant Kanhaiyalal 
was not in actual physical possession of 
the house at the moment the trespass 
was committed. Here, the facts are very 
different. The complainant was in pos¬ 
session as a tenant under a legal lease and 
had paid nazarana for the land and had 
duly been paying rent therefor. It is 

true that formal possession had been 

# 

given to the decree-holder, now represen¬ 
ted by Habib in the present proceeding 
(vide the receipt, D. 1), but that posses¬ 
sion was clearly only proprietary posses¬ 
sion, and not possession as a tenant, so 
long as Chamra’s lease stood good. 

In the present case, however, there is a 
definite finding by the First Class Magis¬ 
trate who tried the appeal that Chaitram 
had simply been employed by the appli¬ 
cant to get • possession from Chamra by 
arbitrary means instead of by resorting to 
the civil Courts. This finding I see no 
cause to disturb. This fact, in itself, is 
sufficient to distinguish the present case 
from the Allahabad case quoted above. 
It seems to me that the principle to be 
applied in determining a case like the 
present whore criminal trespass has been 
committed is as follows : 

If the applicant entertained a belief in 
good faith that he was entitled to the 
possession of the land, his entry on it 
would constitute a trespass on the land 
for which, if ho failod to prove his title, 
he would bo answerable in a civil suit, 
but would not bo liable to a criminal 
charge. If, on the other hand, the cir¬ 
cumstances wore such that ho could not 
have entertained a belief in good faith, that 
he was ontitled to cultivating possession 

(I) A. I. R. 1925 All. 540=47 All. 855. 
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of the land as against the complain¬ 
ant, then it seems to me th it the obvious 
inference is that he intended either to in¬ 
sult, or annoy, or intimidate the com¬ 
plainant. In the latter event, the con¬ 
viction would bo proper. 

It is true that the ultimate object of 
the applicant was to obtain possession of 
the land either on his own behalf or on 
behalf of the decree-holder, but in an 
extreme case like the present, the appli¬ 
cant must be presumed to have intended 
the obvious intermediate results which he 
knew would happen in the natural course 
of events, if ho persisted in his main in¬ 
tention. On the finding of fact arrived at 
by the First Class Magistrate in his appel¬ 
late judgment, a finding which I see no 
reason to disturb there can in the present 
case bo no doubt but that the applicant 
knew he was taking a short and illegal 
cut towards obtaining cultivating posses¬ 
sion of the field instead of the lengthier 
land more elaborate process of resorting to 
the civil Cjurt. In chose circumstances, 
I am satisfied that all the elements of 
criminal trespiss were present in this case 
and l dismiss the application without 
notice to the Crown. 

S.J. Application dismissed. 
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Macnair, A. J. C. 
Balkisandas —Applicant. 


v. 

Jainarain and another 
•ants. 


Non-ippli- 


Civil Revn. No. 41-13 of 1920, Decided 
on ‘29th August 192/, against order of 
Small Cause Court Judge, Mohkar 
D/- L2th Doc. 1920, in Misc. Case No 37 
of 1925. 

Civil P. C., O. 5, R. 17 — Report of process- 
scrvir not containing name of any witn 
Service is not according to taw —' Bn,den of 
proof about due set vice lies m the party alien¬ 
ing that the service was right—-Civil /» , • A 
9, It. 18. 

The report of a preot• *-H 2 rvor not containing 
the name of any w.tnoii while there must hav 
been person* proso.u at the time of sorvico cm- 
not bo deemed to have been (run ,» • 00,4,1 

.uco With Uvr *»a ilooi l ( , ,u i,CCo ^- 
preof of duo .o.vi.o Thoi.rtV* »*c.o 

tho sorvioo ol tLo summons w',,s t ' , “ t 

prove tho lot.litj, of the se.v.ce. Ku^ntt 


not invariably entitled to refuse summons : £ 

Cal. 317, Dist. [P 80 C 2 ; P 81 C 1] 

A. V. Khare —for Applicant. 

M. R. Pathalc —for Non-Applicants. 

Order. —The applicant was tho defen¬ 
dant in a Sm. C. C, suit. On the 
date fixed for hearing he did not appear 
There was a report made by the process- 
server that his agent had refused to ac¬ 
cept the summons and that a copy of the 
summons had then been duly allixed to 
the applicant's house. It was held thar 
he was duly served and the case proceeded 
ex parte. The applicant, when ho learnt 
that an ex-parte decree had been passed 
against him, applied to tho trial Court 
and produced his agent who deposed that 
the summons had not been offered to him. 
The learned Judge disbelieved tho evi¬ 
dence of the agent and remarked that the 
applicant should have called tho process- 
server. Tho Judge refused to set aside 
the ex-parte dec ee and tho applicant ap¬ 
plies in revision to this Court. 

It is first urged that the non-appli¬ 
cants ought to have proved that the ser¬ 
vice was proper and should have called 
tho process-server. Had tho report of the 
process-server been ontirely in accordance 
with law, it would have beon for tho ap¬ 
plicant to prove that he had not boon 
served ; but there was a serious defect in 
the report of the process-server. O. 5, R. 
1/, Civil P. C., lays down that tho report 
®hall contain tho name and address of the 
persons, if any. in whose proseuco the 
copy was affixed. Tho applicant is a 
merchant of Khamgaon, and there must 
have been persons present at tho time ofi 
service. Tho report does not contain tho 
name of any witness and is thus not 
trained in accordance with .law. It doos 
not in my opinion furnish prima facie 
proof of duo service, and it was for the 
non-applicants to prove, by examining the 
process-server, that the applicant had 
been duly served. I direct that tho quos- , 
tion whether tho ex-parte decroe should 
bo set aside shoul i ho rooonsidorod in the 
light of these remarks. 

It has also beon urged that tho agent 
was not empowerod to accept sorvico of 
summons. But it appears clear that he 
was s , empowered. \nother argument is 
that an agent, if so empowered, has an 
option to rofuso summons. .Reliance is 
Placed on In the matter of the Petition of 

Ch,.yJ f|) B„ ,. R , , q 

ID U«^j 8 Uui. 3i7. ‘ ' -- 
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Sch. 1, Civil P. C., lays down the proce¬ 
dure to be followed if an agent of the de- 
fondant, empowered to accept summons, 
refuses to do so : eventually the Judge 
nny declare that the summons has been 
duly served or order such -service as he 
'thinks fit. It is quite clear from this 
rule that an agent is not invariably enti* 
tied to refuse summons. All that the 
learned Judges of the Calcutta High 
Court held was that in the particular 
oiroumstances, the agent might be justi■ 
fied in refusing to accept summons ; it 
may b 3 noted that the defendant was a 
private gentleman and -the agent was a 
Calcutta firm. In the present case the 
facts are very different and the Court 
rightly considered that the agent was 
bound to aocept service. Costs in this 
case will be costs in the application 
to Small Cause Court. Pleader’s fee 
Rs. 20. 

S.J. Retrial ordered. 
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Emperor 

v. 


1 


Ganikhan and others —Complainants. 

Criminal Revn. No. I59-B of 1927, 
Do sided on 17th August 1927, made by 
Bess. Judge, Akola, on 17th June 1927. 

(а) Criminal P. C., S. 145— Order cannot be 
passed in respect o] larger area than included 
in proceedings. 

A Magistrate has no jurisdiction to pass an 
order in respoct of a larger area of land than 
was in^ludel in the proceedings : A. I. II. 1924 
Pat. 589, Foil. [P 8 Cl] 

(б) Criminal P. C. t S. 145 (4)— Original 
application should not be sent to police — Magis¬ 
trate must himself be satisfied as to likelihood 
of breach—Proceedings should not be dilatory. 

Proviso 1, 8. 4, imposes on the Magistrate a 
very great responsibility of being alert, active 
and prompt. Tbo Magistrate must himself 
be sitUfled, and ho must form his own judg¬ 
ment and not proceed automatically upon a 
mere opinion of tho polico or the direction 
of sorao other ofllcor : (3i Cal. 83 , Foil.) His 
dooision that there is a dispute likely to cause 
broich of tho peaco is tho very foundation of 
all subsequent investigation and without it tho 
latter is void and' inoperative. Tho object of 
8. 145 being tho prevention of a breach of tho 
peico tbo foundation of jurisdiction is its liko- 
lihood: (21 Cal. 29 and 30 All. 41, Foil.) Both 
the fact that ho is satisfied and tho grounds 
thereof must appear in tho first order directing 
the issue of notice. [P 83 C 2] 

^ hero a party being wrongfully dispossessed 

1928 N/ll 


moved the Magistrate to initiate proceedings 
under S. 145 and the Magistrate thinking fit to 
invite police report tent the application itself 
iu original for enquiry and report to tbo police, 
and the police report reached the Magistrate 
after a considerable delay and ho passed an 
order which did not fulfil the requirements of 
8. 145, Criminal P. C. 

Held ; that the Magistrate failed to appre¬ 
ciate the true and proper scope of the applica¬ 
tion, and to pass orders according to law, but, 
by his dilatory procedure, deprived the party 
dispossessed of the valuable right to claim 
benefit of the presumption of continuance of bis 
possession for a space of two months next prior 
to the date of his preliminary order, and thus 
defeated the very object with which the legis¬ 
lature enacted Prov. 1, sub-S. 4. [P fr4 C 1] 

V- D. Kale and Flatualne—ior Oppo¬ 
site Parties. 

Order. —This is a reference made by 

the Sessions Judge, Akola, in connexion 
with an order made by the Sub-Divisional 
Magistrate of Akot and Balapi r, in a 
proceeding under S. 145, Criminal P. C., 
under the following circ i instances. 

Party No I, Ganikhan. obtained posses¬ 
sion through Court under a civil Court’s 
de ree, of the field in dispute described as 
S. N. 32 pot hissa 3, 9 acres I guntha of 
mauza Malrajura on 26th August 1926. 
On 14th September 1926 he moved the 
Magistrate to initiate proceedings under 
S. 145, Criminal P. C., alleging that 
Party No. 2 had wrongfully dispossessed 
him on lLth September 1926. i. e., he 
moved the Magistrate to take action, 
within three days of his eviction and 19 
days of his entry into possession. He 
ran up to the Magistrate for redress, as 
he was afraid that there was imminent 
danger of a breach of tho peaco occurring. 
The Magistrate, if I may hazard a con¬ 
jecture, wa9 not perhaps satisfied that 
there was the likelihood of a breach of 
tho peaco as there was nothing before 
him beyond the mere assertion of Party 
No. I, and he, therefore, thought fit to 
invite a police roport by the end of the 
month. In doing so he sent the applica¬ 
tion itself in original for onquiry and 
report to the police. The polico report 
thus called up, though ordered to he made 
by the end of September, was not made 
until 19th October 1926 by the head 
constable, who was deputed for tho pur¬ 
pose by tho Sub-Inspector, Station House 
Patur. Tho samo was forwarded by the 
Sub* Inspejtor to tho Circle Inspector, 
Balapur, on 20th O* tober 1926, and ho 
in his turn forwarded it to tho Deputy 
Superiiitondont bf Police, Akola, who 
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ordered the pipers to be returned to the 
Sub-Divisional Magistrate under endorse¬ 
ment dated 27th October 1926, though 
the papers could thus reach the Magis¬ 
trate’s Court on 23th October 1926, they 
remained uncared for either with the 
Court Reader or the Magistrate himself 
until 12th November 1926. 


There is nothing on the record to ac¬ 
count for this delay or to explain away 
this lethargy on the part of both the 
police and the Magistrate. A word of 
explanation was certainly necessary to 
show why there was a default on the part 
of the police in submitting the report by 
the end of September as ordered, and the 
Magistrate was entitled to call upon the 
District Superintendent of Police through 
the District Magistrate, if necessary, to 
explain the cause of the delay and to 
request him to warn his subordinates to 
avoid such delays and defaults in future. 
The Magistrate who is himself a M.A. 
LL.B. and presumably has had sufficient 
experience was expected to exercise greater 
degree of diligence in the discharge of 
his own duties as a Magistrate including 
the one of keeping the staff attached to 
his Court up to the mark, by taking 
proper care to see that things are done 
systematically and according to procedure 
and above all punctually as well. If the 
Magistrate had attached an order-sheet 
to the application and noted thereon the 


fact of the application having been mad 
for initiating proceedings under S. 14£ 
Criminal P. C., and that before passing 
preliminary order he desired to call for 
police report and that the applieatioi 
was forwarded in original for enquir 
and report to the police, and fixed a dat 
tor the return of the application and th 
submission of report, and given notice o 
the date to the party applying, I dare 
say, that would have been something. Ii 
that case, there would have been som 
record before him to go upon, and th 
same would have boon put up before hin 
at the due date, and the parties also wouh 
have attended beforo him and moved hin 
for further orders. Instead of this tlv 
Magistrate endorsed an order date, 
15th September 1926, on the letR.o! 
itself, addressed to the Sub-Inspector o 

L°nt C °of p U r th< \ 1 D , istriofc Suporinten 

dent of Police, Akola, asking him t< 
enquire and report by the end of tUi 

. Tho Practice °f p„”“„g IrdSi 

on the original petitions themselves am 


of forwarding them in original has always 
been deprecated by this Court. The 
Magistrate, by following an erroneous 
practice, thus lost all his hold upon the 
papers of the case, and had nothing in 
his possession, to pull up the police 
otlicer and enforce compliance with his 
orders in due time, with the result that 
ho left it to the sweet will of the Police 
Department to delay the report and 
submit it after any length of time, and 
that too with impunity ! The delay thus 
caused up to 28th October 1926 could 
easily have been avoided if the Magistrate 
had followed the proper procedure. 

For the delay since 28th October 1926, 
when the report reached him, the Magis¬ 
trate alone could be regarded as being 
himself responsible. Unless it could be 
explained away on tho ground that he 
was not satisfied as to the existence of a 
dispute which was likely to cause breach 
of the peace, he had absolutely no excuse 
to delay the passing of such orders as the 
urgency of the case deserved until 12th 
November 1926. It is no doubt possible 
to conjecture that the Magistrate had not 
made up his mind as to whether there 


-Aliquot? concerning tno 

land, i. o., about tho actual possession of 
it. It is also likoly that ho was waver¬ 
ing, and was not dofinitoly prepared to 
hold that the breach of tho peace sug¬ 
gested by Party No. I and the police was 
not merely colourable and made to induce 
him to deal with questions properly 
cognizable by a civil Court. But his 

sudden activity on 12th November 1926 

roes not justify this conjecture. Tho 
Magistrate had been practically stirred 
into activity, as it wore on that day, and 
tried to mend matters by hurriedly re- 
cordmg a formal preliminary order under 
that date without complying with the 
requirements of tho law. But ho was 

7 77 day. He perhaps never 
realized that the petition contained the 

admission of Party No. 1 that ho was 

actually dispossessed on IIth September 

1926 and that Party No. 2 was in actual 

possession, and further that Party No. 1 

ia in para 4 of his petition actually 

!V7? . * )0 ' n 8 restored to possession and 

that this was, therefore, a case in which 

iarty No. 1 should under tho prov. 1, to 
sub-S. 4 bo treated as beiug in such 
possession, and that an ordor moroly 
declaring ono party to bo ontitled to 
Possession and forbidding all disturbance 
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of such possession was insufficient, but 
that, if the investigation pointed to that 
conclusion, there was a necessity to pass 
an order for restoration of possession to 
him as “the party forcibly and wrongfully 
dispossessed” as contemplated by sub* 

S. (6) of the said section. 

The Magistrate does not seem to have 
even cared to read to police report care¬ 
fully, if it had any value at all, in his 
opinion. That report says that it was 
10 or 12 days after the possession in 
execution of the decree of a civil Court 
was delivered to Party No. 1, that he was 
evicted and driven out of the land by 
force. We know the date of delivery of 
possession to be 26th August 1926. So, 
if the report were believed, the date of 
dispossession would be the 5th or the 7th 
September 1926 and not 11th September 
1926 as put down by Party No. 1 in his 
application. The Magistrate was in that 
case bound to pass an order within two 
months from whichever of these dates 
was correct, i. e„ before 5th or 7th No¬ 
vember 1926. In that case the passing 
of the order was delayed by seven or 
five days. 

Moreover, the Magistrate curiously 
enough mentioned the area in dispute as 
being 98 acres 1 guntha in his prelimi¬ 
nary order dated 12th November 1926, 
but this was not the case of Party No. 1, 
who complained of dispossession from 
9 aoros 1 guntha of land only. A Magis¬ 
trate has no jurisdiction to pass an order 
in respect of a larger area of land than 
was included in the proceedings: cf. Ut~ 
tim Singh v. Jodhan Rao (l). 

Sub-section 4, S. 145, directs that: 

The Magistrate shall * * • • if possible 

dooido whether any and which of the parties 
was, at the date of the order beforo mentioned, 
in such possession of the said subject. 

I have italicized the i important words 
as they indicate the critical date for the 
purpose of determining actual possession. 
All that the Magistrate has, however, 
• found is that possession of the field in 
Question was delivered to Party No. 1, 
and that Party No, 2 wrongfully obs¬ 
tructed him but when tho obstruction 
was caused is not found. This does not 
amount to a decision that Party No. 1 

ln 8T) ito of his own admission to tho 
contrary) was or continued in possession 

lhe (late <>f the order i. o., on 12th 

November 1926. 

(V A. I. R. 1924 Pat. 589=3 Put. 28S. 

m 
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What tho legislature intended by enact¬ 
ing Ch. 12, Criminal P. C., was to pro¬ 
vide means of preventing breach of the 
peace between rival claimants of property 
until their claims have been decided in 
the civil Court. -Prompt preventive ac¬ 
tion and not lethargy is what .is wanted; 
in cases of this kind. But the Magis¬ 
trate must himself be satisfied, and he 
must form his own judgment and not pro¬ 
ceed automatically upon a mere opinion 
of tho police or the direction of some 
other officer: cf. Kulada Kinkar Roy v. 
Danesh Mir (2). His decision that there 
is a dispute likely to cause breach of the 
peace is the very foundation of all subse¬ 
quent investigation, and without it the 
latter is void and inoperative. The ob¬ 
ject of S. 145 being the prevention of a 
breach of the peace the foundation of 
jurisdiction is its likelihood: Ram Chan - 
dra Das v. Monohur Roy (3) and Debi 
Prasad v. Sheodut Rai (4). Thus both 
the fact that he is satisfied and the 
grounds thereof must appear in the first 
order directing the issue of notice. Then 
again, as the critical date for determin¬ 
ing actual possession of the subject of 
dispute was the date of the preliminary 
order and this might give an unfair advan- 
tage’to a person who was forcibly dispos¬ 
sessed from it, the legislature has thought 
fit, to enact the first proviso to sub-S. 4 r 
and thus practically to give to the Ma¬ 
gistrate a margin of two months’ time to 
come to a decision on the question—whe¬ 
ther the case is a fit one for the issue of 
the preliminary order - hy limiting the 
period of want of possession to only two 
months next before the date of the pre¬ 
liminary order. It has thus imposed on 
the Magistrate a very great responsibi¬ 
lity of being alert, active and prompt, or 
else how is ho going to provent an im¬ 
minent danger of breach of the peace ? 
If he delays, then, he is sure to indirectly 
doj rive tho party admitting dispossession 
of the benefit of a presumed continuity of 
bis possession after tho lapse of thit 
period from the date of his 'admitted dis¬ 
possession, which the law declares him 
to bo entitled to under the said first 
proviso. 

If one were to go strictly by the clear 
admission of dispossession made hy 

(2) [1900] 33 Ooir 33=2 0. L. JT 271=l<fa 
W. N. 257 (F. B.). 

(3) [1894] 21 Cal. 29. 

(4) [1908] 30 All. 4! =1 A. L. J. 70:=(l907) 
A. W. N. 205. 




64 Nagpur Emperor v. Ganikhan (Kinkhede, A. J. C.) 1928 


Party No. 1 himself, it is difficult to re¬ 
concile with it the Magistrate’s conclu¬ 
sion (unless he wished to decide the quos~ 
tion of title) that Party No. 1 was entit¬ 
le! to possession of the field until evicted 
therefrom in due course of law; if by the 
use of the expression “ entitled to posses¬ 
sion all that he could ani must bo 
deerneJ to have decided (if at all) was 
that he simply declared that the party 
whom lie finds to be in actual and exclu¬ 
sive possession, and who should be per¬ 
mitted to retain such posssssion until 
evicted in due course of law, was Party 
No. i, then I must say his order is in¬ 
consistent with the aforesaid admission. 

It will thus be seen that the Magis- 
trate has not only failed to appreciate 
tho true and proper scope of the applica¬ 
tion, and to piss orders according to law, 
but by his dilatory procedure, deprived 
the party dispossessed of the valuable 
right to claim benefit of the prior pre¬ 
sumption of continuance of his possession 
for a spice of two months next prior to 
jthedite of his preliminary order, and 
thus defeated the very object with which 
Jthe legislature enacted the first proviso 
to sub-S 4 as shown above. 

Though fully realizing that it is ana- 

milous, tho Sessions Judge thinks that 

the possession of Party No. 2 even though 

wrongful, ought to have been maintained. 

As an answer to this suggestion the 

learned pleader for Party No. L brings to 

my notice a decision of Wallace, J°, of 

the Madras High Court in Krishnam 

Raju v Swarni Naidu (5), wherein he 
declined to 

subscribe to tho proposition that a party taking 

possession by force must bo retained in'posses- 
sion .t owing to delay after the dispossessed 
party has asked the Court to take action over 
two months have elapsed before the Court final¬ 
ly m.kes ..pits mind to issue a preliminary 


But in tho present state of the record 
and in tho absence of a clear fmdinc hv 
tho Magistrate that one of the parties 
was in actual possession at the date oj 

the preliminary order , and as to whe 
that party was, I u m not p , opirod tc 

confirm tho possession of Party No 2 l< 
suggested by tho Sessions Judge. 

Under thoso circumstances” followinj 
the precedents of Jihuhan Chandra Ilazri 
v. NtLaran Chandra Santra (G) and P 

RiMa Onundnn y. s s uUlfl ,, //a Q 
W A. l b. 194 M»d. mo. 

(0) A. I. H. 19-2 Cal. 330^,9 C || 197 


dan (7), I set aside the order of the Ma- 
gistrate and direct him to rehear the 
p irties, and after recording a statement 
of reasons for his decision to dispose of 
the matter in accordance with law. If 
lie comes to the conclusion that the deli¬ 
very was only of symbolical possession 
on 2btb August 1926, and the Party No. 1 
did not perform any acts of actual posses¬ 
sion between that day and the date when 
ho says he was obstructed, and that the 
actual possession remained with Party 
No. 2 down to a date within two mohths 
of the date of his preliminary order dated 
12th November 1926, then the so-called 
forcible dispossession alleged by him to 
have taken place was no dispossession at 
all, much less would it be a wrongful act 
of Party No. 2. Tho result of such a 
conclusion would be that there was no 
real dispute and the breach of the peace, 
which was suggested, was not likely to 
take place, and was only a colourable 
device to induce him (Magistrate) to 
deal with question prpperly cogni¬ 
zable by a civil Court to recover 
possession of property through his inter* 
veition. It is open to him to hold 
accordingly and drop the proceedins as 
provided by sub-S. 5 of tho said section. 
If ho, however, bo of a contrary opinion 
he should decide the caso according to 
law. It may bo pointed out boro that if 
for any reason ho is unable to satisfy 
himself as to which of tho parties was 
then in actual possession of tho subject of 
dispute, ho may procool under S. 146, 
Criminal P. C. Tho proceedings are re¬ 
turned with a copy of this order for ne¬ 
cessary action. 

N Order accordingly . 

(7) A. I. R. 1923 Mad. 142. 
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Findlay, J. C 

Dcwaji Kunbi Deft. I—Appellant. 


Plaintiff and 


v. 

Ami ullasha and others — 

Defendants —Respondents. 

Second Appeal No. 35-B of 1926, Do 
cidol on 17th October 1927 

XonJ'fVrt'rl an, \ T r anl -Co-landlords - 

of ‘the In I 1 J tenants b„ on , 

titc'V:W° r,U of '• 

u a "?‘ Ce fr0m , the certificated holder aloiv 
>s « valid one tor ejectment of annual ten 
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ants and it is not open to an annual tenant, 
merely because some ot the co-landlords uv.»> 
desire that he should bo retained in the land, 
to claim that an ordinary act of management 
done by the certificated holder who has, more¬ 
over, by agreement and by long practice deoil 
recognized as the manager of the estate, is not 
valid. [I* 65 C 2] 

(6) Derar Land Revenue Code , Ss. 78 and 
79 (2)—Landford and tenant -Notice of en¬ 
hancement of ttic rent does not preclude land¬ 
lord from issuing a further notice for fjec- 
ment of tenants. 

In the absence of an express provision con¬ 
tained in 8. 79 (2) that it Was to be subject to 
the provision contained in S. 78 it is pre¬ 
posterous to suggest that the more drastic 
remedy afforded by S. 79 is or could be abro¬ 
gated by action under S. 78 and so mere issue of 
a notice of enhancement does not bar the land¬ 
lord’s resort to action for ejectment if that is 
otherwise legally open to him. [P 86 C 1] 

C. B. Parekh —for Appellant. 

M. R Bobde —for Respondents. 

Judgment. — The judgment in this 
appeal will also govern the connected 
second appeals Nos. 36, 37, 38 and 39-B 
of 1926, the facts of which are, to all 
intents and purposes, similar. 

The facts of the case are sufficiently 
clear from the detailed judgments of the 
Additional District Judge in civil appeal 
Nos. 13 and 14 of 1925, in his Court and 
I find it unnecessary«to repeat them here. 
Each of the defendants has now come up 
on second appeal against the judgment 
and decree of the lower appellate Court 
ordering him to give up possession of the 
4 survey number, or part of the survey 
number concerned as the case may be. 

It has not been disputed in this Court 
that the defendants are annual tenants, 
and only two points have been pressed 
out of the various grounds of appeal. 
The notice for enhancement of rent in 
tho present ‘case was given on 28th 
August 1922, and tho notice of ejectment 
was given on 5th December of tho same 
year. Tho first point for decision is 
whethor tho plaintiff respondent 1, Am* 
rullasha, could himself validly give 
* such notice. It is urged in this con¬ 
nexion that ho cannot, by himself, repre¬ 
sent tho landlord and that as a matter 
of fact, tho other cosharors are opposed 
^ his claim. Tho lower appellate 
^ourt has not dealt in detail with tho 
finding of tho first Court, which is to ho 
found in para. 7 of its judgment in suit 
182 of 1922 and in para. L2 of its judg¬ 
ment in suit 107 of 1923, in which rea¬ 
sons are given for holding that tho plain* 


ASHA (Findlay, J. C.) Nagpur 85 

tiff and his predecessors have been solely 
managing the village. The kararnama 
to this effect has also been proved and it 
is impossible to find any reason for dis¬ 
turbing this finding of fact which has 
been arrived at by the first Court, nor 
has, indeed, any such reason been al¬ 
leged. On this ground alone, therefore, 
the first contention urged in appeal was 
bound to fail. 

Apart from the two cases quoted by 
the lower appellate Court, on which it 
relies for its finding’that a notice from 
the certificated holder Syed Amrullasha 
alone was a valid one. I find myself in 
full agreement with the remarks of 
Mittra, A. J. C. f in Second Appeal 
No. 408-B of 1926, decided on 17th March 
1917, on this point. It is important, 
moreover, to remember that an estate 
like the present one is, in reality im¬ 
partible and the persons beneficially 
interested in it cannot ordinarily demand 
more than the share of income they are 
entitled to. Whether or not they are 
entitle! to revise or 'cancel any agree¬ 
ment for management, which was come 
to amongst themselves, is a matter I am 
not called upon to decide, but it is cer¬ 
tainly not open to the present appellant, 
merely because some of such persons may 
desire that he should ho retained in the 
land, to claim that this difference of opin¬ 
ion amongst the co*sharers would ren¬ 
der invalid an ordinary act of manage¬ 
ment done by the certificated holder who 
has, moreover, by agreement and by long 
practice, been recognized as the manager 
of the estate. I find, myself, therefore, 
in full agreement with the Additional 
District Judge in his finding that the 
notices in question were valid, although 
signed by Syed Amrullasha alone. 

Tho second point urged on behalf of 
the appellant seems to me to have even 
loss substance. This is that having is¬ 
sued notice for enhancement of rent 
under S. 78, Berar Land Rovenue Code, 
18J6, it was not open to Syed Amrul¬ 
lasha .to issue notice of ejectment 
under S. 79 idem. These tenants are 
annual tenanats only and, in tho ab¬ 
sence of an express provision contained 
in S. 79 (2) that it was to ho subject to 
the provision contained in S. 78, it is 
presposterous to suggest that tho more 
drastic remedy afforded by S. 79 is, oi 
could 1)0 abrogated by action under S. 78. 
Moreover, at any time, tho landlord has 
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a right to ask for the rent of the holding 
to be enhanced under S. 78 entirely 
irrespective of the tenant who may hold 
it during the following year for which 
enhancement is asked. In view of the 
absolute provision contained in S. 79 (2), 
it is impossible to my mind to suggest 

that the mere issue of a notice of en¬ 
hancement bars the landlord’s resort to 
action for ejectment if that is otherwise 
legally open to ;him. Moreover, in the 
present instance, the notice in question 
was apparently not sent through a rev- 
enue officer as is required by sub-S. (8), 

( /i Ifc ,, as been I )rove d also that each 
of the appellants declined to pay the en¬ 
hanced rate, evidence on which point was 
properly admitted in the lower appellate 
Court and whose finding thereon I agree 
with The replies of the appellants in 
which they not only declined to piy the 
enhanced rent but also, in .effect, con¬ 
tested their landlord’s title, speak for 
themselves. These replies were received 
before notice of ejectment was given and, 
in those circumstances, it seems to me 
futile to suggest that the landlord was 
debarred from having recourse to his 
remedy under S. 79 (2). The second con¬ 
tention in the appeal, therefore, fails and 
I am unable to see any reason for inter- 
feience with the judgment and decreo of 
the lower appellate Court. 

The appeal is accordingly dismissed. 
The appellant must bear the respon¬ 
dents costs. Costs in the lower Courts 
as already ordered. 

S * J * Appeal dismissed. 
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Kinkhede, A. J. C. 

Dayarain Ganpatsa —A ppel 1 ant. 

v. 

Dashrath Ratiram Respondent. 

Second Appeal No. 325 of 19L6 Darn¬ 
ed no 30th November 1927. ' 

(a) C. 2\ Land Revenue Act 1C r* <> > 
1917 >, 8 . 208 Abacii land-1 tenant . 2 ° f 
patli of a Mahal cannot hold °’, lc 

abadi land of another nnt/i 1 St f tn * ,e 

land is sub divided inlo P palti a hCn lhe ttladi 

his separate abadi for the tonnnt S P h 'l 8 

turists of his patti, the r . ngr ‘ CU '' 

their own patti Taf Z X* WUf 


5° ua a “°‘ her P atti or "badi for residential 
quarters. [p g7 Q ^ 

Landlord and tenant—Abadi land-Ccs- 

saUon of tenancy forfeits tenant's right for 
site in abadi land. J J 

I he cessation of tenancy works out an auto- 
forfeiture of the right to occupy tho 

l r t0 llch at once escheats to the 
landiord. [P 87 C 1] 

S. B. Gokhale —for Appollant. 

. It. Puranik for Respondent. 

, Judgment. It is an admitted faot 
that in the village of Utvad there is an im¬ 
perfect partition into pattis. Even the 
abadi of the village has been partitioned 
and allocated to each patti. Plaintiff is 
the lambardar of patti 1, and the site 
in dispute forms part of the abadi allot- 
ted to that patti Defendant, no doubt, 
is a tenant of the village but not of 
patti 1. He owns land in patti 4 of 
which another person is the lambardar. 
One Bondru once held tenancy land in 
patti 1 but he ceased to be a tenant and 
hereafter ho sold the site of his house 
to defendant The question, therefore, 
was whether defendant’s purchase of the 
site was at all operative as against the 

with fh' Plaintiff ’ s intention was that 
with the cessation of Bondru’s tenancy 

bis right to tho house site ceased and 

therefore the sale by him to defendant 

tHhe^ t and T d and Conveyed no right 
o the site and secondly that the defen- 

aant was not a person who was logally 

natt f a , h .° USe S ' te in fche abadi of 
Patti 1, merely because ho possessed land 

in a separate patti No. 4 of the village. 

no?! £ he,d that B °ndru was 

not a tenant at the time of the sale of 

was n f m and that defendant 

site in^itT' ! Cd i V* Purchase an abadi 

claim for possession. Tho lower appel- 
a e Court uphold the decision. Hence 
this second appeal by tho defendant. 

8 on'/ c °n^ e nded that tho wording of 
S. 203 Land Revenue Act, does not con- 

di^?i at °. tbafc whoro a mahal is sub- 
, “f lnt0 P a f lls . each patti is to he 

re ed n r a f raabal - 80 aa to disentitle 

abadi 000 Patti from acquiring 

pa,tiU^%?sore‘X Pa ahidi In T 

mahal has betn divided into patth So 

£? i“° ' Pa<t dar haS bis -eiJSto ibaS 

patt VnZf ° r a "'‘ cu, turists of his 
I . Puma facie, therefore, tho airri* 

- s.i 

oparate provision made for 
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jtheir residence in the abadi of their own 
•patti and have no right to look to another 
patti or its abadi for residential quarters. 
Each patti must maintain its own com¬ 
plete autonomy and sboull have nothing 
to do with other patti, each being a self- 
contained patti. The various pattis have 
their separate lambardars and though in 
relation to the Government the liability 
of the pattidar for land revenue may 
not be separated, that liability is divided 
inter se and ha* been or at any rate is 
capable of being apportioned between the 
pattidar* inter se. This virtually makes 
each patti as compact as possible with 
its 'own proportionate liability for land 
revenue and its own tenants and agri¬ 
culturists or non-agriculturists under its 
separate lambardar although technically 
it could not b9 called a mabal. For all 
practical purposes each patti enjoys all 
the privileges and amities which a mabal 
might enjoy except as against the Govern¬ 
ment. Under these circumstances I hold 
that the defendant who is a tenant of 
patti 4 was not entitled to force himself 
on the lambardar of patti 1, and be could 
no!; induct him9elf, either by means of 
the public auction or of the destbardar- 
nama taken from Bondru. into the abadi 
site of patti'l. 

Moreover on the finding that Bondru 
hal ceased to be a tenant before the sale, 
a finding which binds me in second 
appeal, his right to the house site became 
forfeited in favour of the landlord of the 
patti in which he held land and had no 
longer any transferable right to the house 
site he occupied. The cessation of ten¬ 
ancy works out an automatics forfeiture 
of the right to occupy the house site 
which at onc3 escheats to the landlord. 

The appeal fails and is dismissed with 
costs. 


S.J. 


Appeal dismissed. 
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Kinkhede, A. J. C. 

Radii Bhiku and others —Defendants 
"Appellants. 


v. 

Rushi Sheoram — Plaintiff 
cent. 


—Respon- 


# Second Appeal No. 630 of 1926, De 

cidcd on 28th October 1927, from Deere 

° A th0 Dl8fc - Judge, Bandara, D/- 30t 
August 1926. 


(а) Easements Act , 5. 15— Custom ary right 
--Appropriating and carrying earth for mak¬ 
ing pots for 20 years—Lawful inference is that 
grant has lawful origin . 

In order to establish a customary right to do 
acts such as appropriating earth on another’s 
property, the enjoyment must have been so ac- 
quiosood in by the owner as would give rise to 
the inference that originally by agreement or 
otherwise the. usage (of which 'the repeated 
and open enjoyment is only a proof) had be¬ 
come a customary law of the place in respect of 
the persons and things which it concerned. 
The period of 20 years is sufficiently long to 
enable a Court to draw the legal inference that 
the exercise of the right to appropriate and 
carry away the earth for making pots must 
have had a lawful origin in a grant ; A. I. R. 
1924 Patna 303 ; 23 Bom. G6G, Foil. [P 88 C 1] 

(б) Easements Act, S. 52—Right to excavate 
the earth and carry it away for the purpose of 
making pots is a license irrevocable at the op¬ 
tion of the owner of the land. 

The right to excavate the earth and to carry 
it away for the purpose of making pots is in 
the nature of a benefit arising out of land or 
amounting to an interest in land, and as such 
it will make the license irrevocable at the op¬ 
tion of the owner of the land. [p to C 2] 

(c) Civil P. C. S. 100 —Acquiescence for long 
period giving rise to presumption of grant is 
question of law. 


Whether from the proved or continued user 
for a long number of years acquiescence, giving 
rise to presumption of grant can be inferred is 
question of law. [p gg q jj 


D. T. Mangalmurti —for Appellants. 
M. R. Indurkar for Respondent. 


Judgment. A portion measuring 75 
acres of the plaintiff's absolute occu¬ 
pancy holding has been recorded, at the 
recent settlement of the village in which 
it is situated, as gair *mumkin land, be¬ 
cause the defendants, who form the com¬ 
munity of Kumbhars of the village, make 
use of the earth of that portion for mak¬ 
ing pots. The lower appellate Court has 
decreed, the plaintiff’s claim on the 
ground that the customary right to ap- 
propiiatothe earth of the said portion £is 
not proved to be reasonable even though 
the length of the period of the enjoyment 
as found by the Court is 20 years. The 
learned District Judge is right in holding 
that the right claimed by the defendants 
is not in the nature of an easement ac¬ 
quired by custom. The dofondants-ap- 
pollants accept this finding as correct, 
but contend that on the very findings 
arrived at by the Court, it should have 
boon hold that from the length of con¬ 
tinued user for 20 years a lawful grant 
of the right could bo presumed in the 
circumstances of the case. 
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There is a distinction between a custo- 
raary right and a customary easement. 
For the acquisition of a customary right 
no particular period of enjoyment need 
be proved. What the defendants pleaded 
was a local custom which entitled them 
to commit on plaintiff’s land acts, which 
if there had been no such custom, would 
be acts of trespass. In order to establish 
a customary right to do such acts on the 
property of another, the enjoyment must 
•have been so acquiesced in by the owner 
jas would give rise to the inference that 
(originally by agreement or otherwise the 
.usage (of which the repeated and open 
(enjoyment is only a proof) had become a 
customary law of the place in respect of 
the persons and things which it concerned. 
Whether, from the proved or continued 
user for 20 years, such an acquiescence 
on the part of the owner, as would give 
rise to a presumed grant, could be in¬ 
ferred would be a question of law on 
which it is open to this Court to enter¬ 
tain a second appeal. I think ’that the 
period of 20 yevrs is sufficiently long to 
enable this Court to draw *the legal in¬ 
ference that the exercise of the right to 
appropriate and carry away the earth for 
making pots must have had a lawful 
origin in a grant ; otherwise, the owner 
would not have kept quiet over it; 
surely he would have protested against 
such user. In a case decided by the 
Patna High Court in Dikoo v. Narayan 
(L). the right of the inhabitants of a 
village to take earth from a piece of waste 
land to repair their houses after inunda¬ 
tions was affirmed as being not unreason¬ 
able. In Mohidin v. Shivlingappa (2), 
where the plaintiff sued for an injunction 
to restrain the defendants from exorcis¬ 
ing the customary right which they, as 
members of a certain section of the 
Mahomedan community, had been for 
many years in the habit of exorcising by 
burying .their dead near the darga in 
plaintiff’s land, it was held that such a 
right was recognized as a local custom, 
especially as it was confined to a limited 
class of persons and a limited area of 
land. The following observations suffi¬ 
ciently meet the learned District Judge’s 
objection against the custom pleaded in 

the present case being regarded as 
reasonable : 

^Noxt wo have to consider the second objec- 

(1) A. I. U 1924Patnn~a03! ~ 

(2) [1899] 23 Bom. G'jG—1 Bora. L. R. 102. 


t on and say whether this custom of burial 
oiu be disallowed as unreasonable. We hesi¬ 
tate to arrive at such a conclusion. Amongst 
all races that bury their dead, this right of 
burial in a particular locality is one that is 
most dearly prized, and although the plaintiff’s 
land miy bo rendered practically useless, if 
these tombs are multiplied exceedingly, the 
contingency seems too distant to justify the 
Courts in summarily putting an end to the 
right. In Hall v. Nottingham (3), the possibility 
that the custom there set up might have the 
effect of taking away from the owner of the 
freehold the whole use and enjoyment of his 
proparty, was not thought a sufficient ground, 
for disallowing it. If a custom which allows 
lawful gimes to bo played on another persou’s 
land at all tim^s of the year is not an unrea¬ 
sonable custom it seems impossible to ho!d 
that the limitod custom established by the 
defendants is bad. The criterion of 11 reason¬ 
ableness ” by which tho case of Lutclimeeput 
Singh v. Sadaulla Ntiihyo (4), was decided, 
may have been a good one as regards the alleged 
right of an indefinite number of persons to fish 
in the bhils of a private owner ; but it cannot 
be oxteuded as a matter of law to all customs ; 
for, as shown in Hall v. Nottingham (3), a 
custom m iy be good though its exorcise may 
hive the effect of depriving tho owner of the 
soil of the whole use and enjoyment of his pro¬ 
perty. Here the defend.ints are entitled to 
claim for a limited class the right of burial in 
one corner of a field near a darga. The more 
possibility that after mmy years the number of 
tombs m ay h ive increased so much as to de¬ 
prive the owner of tho use of his field, or of a 
largo portion of it, seems too remote to enable 
us to describe as unreasonable tho custom in 
dispute. 

I entirely concur in these observations 
and say that tho custom pleaded is notun- 
roasonable for the reasons given above by 
the Bombay High Court and that it is a 
valid custom which must bo upheld 
in the interest of tlie whole village com¬ 
munity.. 

It is also argued, and I think rightly, 
that tho user which is proved in this 
case is not in tlie nature of a more license 
hut is a license coupled with a grant. 
The right to oxcavato tho .earth and to 
carry it away for tho purpose of making 
pots would, in my opinion, ho in the 
nature of a bonefit to arise out of land or 
amount to an intorost[in land, and as such! 
it«would make the ‘liconso irrevocable at* 
fcho-option of the owner of tho land. 

lor these reasons I reverse tho decree 
of tho lower appellate Court and restore 
that of tho first Court and dismiss the 
suit with costs to bo paid by tho plaintiff 
in all three Courts. 

N, K. Decree reversed. 


(3) [1875] 1 Ex. D. 1. 

(1) [ 188*2] 9 Cal. G98 = 12 C. L. R. 382. 
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Kotval, A. J. C. 

Mohmtal —Defendant—Appellant. 

0m 'I (Si v. 

Satyabhama and another —Plaintiffs— 
Respondents. 

Second Appeal No. 234-B of 1925, De¬ 
cided on 29th June 1927, from decree 
of Addl. Dist. Judge, Amraoti, D. - 
5th February 1925, in Civil Appeal 
No. 247 of 1924, 

Limitation Act , Art . 10— Pre-emption — Land 
•H possession of trespasser at the time of sate — 
Land admits of physical possession — Limita¬ 
tion begins from the time purchaser takes pos¬ 
session. 

Land in tho possession of a trespasser at the 
dato of the registration of the sale-deed is not 
land which does not admit of physical posses¬ 
sion. Limitation for the purpose of pre-emp¬ 
tion begins therefore to run from the time when 
the purchaser takes possession : (1888J A.ir.A'. 
J27 ; A. I. R. 1921 Mad . 554 ; A. I. R. 1926 All. 
70 and 16 N. L. R. 87, Poll. [P 89 C 2] 

W. R. Puranik —for Appellant. 

A. V. Wazalwar—ior Respondents. 

Judgment. —This appeal arises out 
of a suit for pre-emption in which the 
plaintiffs have succeeded in the lower 
Court. The only question for decision 
hero is one of limitation. The sale-deed 
in respect of the laud sought to bo pre¬ 
empted was registered on the 15th 
June 1922 aud tho suit was instituted 
on the 29bh March 1924. The pur¬ 
chaser defendant pleaded that at the date 
of the registration the land did not admit 
of physical possession as it was in the 
possession of a trespasser, that the second 
Part of Col. 3, Art. 10, Sch. 1, 
Dim. Act, therefore applied and that 
the suit was time barred. Tho plain¬ 
tiffs pleaded and the lower Courts 
have found that tho purchaser took pos¬ 
session at the end of the year 1923. 

The question for decision is whether 
land in possession of a trespasser at the 
date of the registration of the sale-deed 
is land which does nob admit of physical 
possession. The following authorities 
support an answer to this question in 
tho negativo. Ghandan Singh v. Chandi 
Prasad (I), Velayudham Pillai v. Velay - 
uddam Pillai (2) Jayamaya Dasi v. 
Luisa (3) and tho observations at p. 58 
m J air am v. Sitaram (4). 

U) llsodj a. w. N.\s*7. 

U> A I. It. 1921 M td. 654. 

J3) A. I. It. 19z0 All. 70. 

(4) [1920] 10 N. L. R. 37=52 I. O. 940 (F. B.). 

1928 N/12 
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The words “ does not admit of physical 
possession ” do not refer to the inability 
of the vendor in fact to give possession 
to the purchaser. They refer to inability 
both in fact as well as in law. The 
principle applicable is that where the 
vendor is in personal and immediate pos¬ 
session of the property sold, or where tho 
right to such possession thereof is in tbo 
vendor at the date of the registration of 
the sale-deed : the property is one admit¬ 
ting of physical possession. In the case 
where a trespasser is in possession such 
right is with the vendor and the property 
therefore admits of physical possession. 
In the case of a tenant in possession or 
usufructuary mortgagee in possession 
such right is not in the vendor and the 
property is therefore one which does not 
admit of physical possession. It must 
therefore be held that land in the pos¬ 
session of a trespasser at the date of the 
registration of the sale-deed is not land, 
which does not admit of physical posses¬ 
sion. Limitation therefore began to run 
from the end of the year 1923 when the 
purchaser took possession and the suit 
was within time. ' 

Tho appeal fails and is dismissed with 
costs. ' 

N.K. * Appeal dismissed . 
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Findlay, J. C. 

Ganpat —Defendant—Applicant. 

v. 

Lahana —Plaintiff—Non-applicant. 

Civil Revn. No. 345 of 1926, Decided 
on 29th September 1927, from order of 
Small Cause Court Judge, Ramtek, 
D/- 5th August 1926, in Small Cause 
Suit No. 285 of 1926. 

(a) Provincial Small Cause Courts Act (9 of 
188i], Art. 8 j (j/J —Money advanced by one party 
to another In connexion with marriage which 
subsequently fell through—Suit for recovery is 
for damages of breach of contract of marriage 
and is not cognizable by a Court of Small 
Causes—Contracl Act % S. 78. 

A suit for tho recovery of money advanced by 
ono party to another in oonnexion With mar¬ 
riage which subsequently fell through is not ono 
for tho more recovery of a loan or refund of 
money advanced but is in essonco ono for 
damages in respect of tho broach of contract of 
marriage and bo is not cognizable in the Court 
of Small Causes; 15 Cal. b88, Poll.: 18 C . \V. A\ 
36 {S. N.) and 10 C. W. N. 28 (S. N .) Diet. 

[POO C 2], 
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(6) Contract Act , S. 23 —Contract to give son 
or daughter in marriage in consideration of 
money received is void and unenforceable by 
laiv —.1 suit for recovery of money already ad¬ 
vanced can , however , lie. 

A contract by which a father or a guardian 
is paid money in consideration of his giving 
his son or daughter in marriage is against 
publio policy and cannot be enforced in a 
•Court of law: 22 Bom. 658, 32 Mad. 165 and 37 
Mad. 393, Foil . [P 90 C 2] 

The guardian or parent to whom such a sum 
•of money had been promised in consideration 
of his giving his son or daughter in marriage 
might not be able to recover the sum so pro¬ 
mised on the ground that the agreement is void 
as opposed to public policy, yet a suit can lie 
to recover money which has already been ad¬ 
vanced in case the marriage falls through there 
having been a breach of the marriage contract: 
41 Mad. 197 and 33 Bom. 411, Foil. [P SO C 2] 

K. P. Vaidya —for Applicant. 

J\l. R. Indurkar —for Non-applicant. 


Order .—The first point raised in this 
application is that the present suit was 
not triable by the Court of Small 
Causes having regard to Art. 35 (g), Small 
’Cause Courts Act. In the plaint it was 
alleged that Rs. 100 was advanced, so to 
speak, as consideration for marriage con¬ 
tract, as well as Rs. 15 for expenses and 
Re. 1 as a pledge. On behalf of the 
'plaintiff it was further pled that the 
Rs. 100 were paid, as per custom, with 
the object of defraying generally the ex¬ 
penses of the pat marriage. 

I have been referred by the pleader for 
the non-applicant to the decisions in 
Jagornath v. Radha Sunder (1) and Giris 
'Chandra v. Puma Chandra (2) to sup¬ 
port the position that a claim like the 
present one for money advanced in res¬ 
pect of a marriage contract is recoverable 
in the Small Cause Courts. The ratio 
■decidendi of these decisions seems to mo 


to bo that tho suit is, in cssonco, ono 
a more refund of money advanced, 
not for compensation, having referenc 
S. 73, Contract Act. In Kali Su? 
Dass v. Koylash Chundcr Dass (3), P 
and Gordon, JJ., held that a suit tc 
cover money spent in feeding relative* 
paying carriage hire and musicians 
connexion with a marriage, which 
through, was not cognizable by a Si 
•Cause Court. I concur in this opinio 
For my own part, and with all dc 

•once to the Judges who decided tho i 

cutta High Court cases quoted abo> 
am of opinion tha t, in essence, the pre 

I si a 


suit is, in reality, one for damages in res¬ 
pect of the breach of contract of marriage. 
It would be a reasonable construction to 
put on the contract in question that 
Rs. 100 was paid thereunder and that 
this sum, in reality, represented the 
amount of compensation which could be 
claimed if there was a breach of the con¬ 
tract. I do not think that, in the cir¬ 
cumstances, the suit can properly be 
regarded as one for the mere recovery of 
a loan or refund of money advanced. 
The payment was inextricably connected 
with the marriage contract and it seems 
to me to follow that the suit for its 
recovery comes within the letter and the 
spirit of Art. 35 (g), Small Cause Courts 
Act. I am of opinion, therefore, that the 
suit was not cognizable in the Court of 
Small Causes. 

It has, however, been urged on the 
strength of the decisions in Dholidas v. 
Fulchand (4), Venkata Kristnayya v. 
Lakshmi Narayana (5) and Devarayan v. 
Mutturaman (6), that the suit did not lie 
as the payment was contrary to public 
policy and void under S. 23, Contract 
Act. Those decisions so far support the 
proposition that a contract by which 
their father or their guardian is paid 
money in consideration of his giving his 
son or daughter in marriage is against 
public policy and cannot be enforced in a 
Court of law. It was, however, pled in 
the present case on behalf of the appli¬ 
cant that there was a caste custom to 
make such a payment as we are con¬ 
cerned with, the underlying idea being 
that the money so paid would be used 
in meeting tho expenses of marriage. I 
am not, however, prepared to accept the 
contention offered on behalf of the defen¬ 
dant-applicant in this connexion. It 
may bo that the guardian or parent, to 
whom such a supi of money had been 
promised in consideration of his giving 
his son or daughter in marriage, might 
not ho able to recover tho sum so pro¬ 
mised on tho ground that tho agroouiont 
is void as opposed to public policy. Hero, 
the position is ontiroly different. The 
plaintiff accepted tho money in advanco, 
and a suit can in my opinion, lie to 
lecovor that money, there having been a 

marriage contract: cf 

(4) [1898J 22 Bom. 658. - 

(5) [1909] 32 Mad. 185=3 I. C. 554=18 M. L. 

J. 403. 

(6) U013] 37 Mad. 893=24 M. L. J. 310=13 

I. 0. 515=(i9l3) M. W. N. 200. 
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Srinivasa v. Sesha (7) and Gulabchand 
▼. Fulbai (8). I am of opinion, therefore, 
that the suit in the present suit was not 
barred on the ground just considered. 

A further question would, in any 
event, have arisen as to whether or not 
there was a caste custom to make such a 
payment in advance and also as to whe¬ 
ther such a payment was intended to be 
used in defraying the expenses of the 
marriage. The suit, however, not being, 
in my opinion, cognizable by the Small 
Cause Court, must fail. The judgment 
and decree, revision of which is sought, 
are reversed and the plaintiff’s suit is 
dismissed. The plaintiff-non-applicant 
must bear the defendant-applicant’s costs 
in both Courts. 

S.J. Decree reversed . 


(7) [1918] 41 Mad. 197=34 M. L. J. 282=41 
I. C. 783=6 M. L. W. 42. 

(8) [1909] 33 Bom, 411=3 I. C. 748=11 Bom. 
L. R. 649. 
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Kinkhedb, A. J. C. 

Abdul Raheman and another — Appel 

lant9. 



Mulchand —Respondent. 

Second Appeal No. 347 of 1926, De¬ 
cided on 16th July 1927, from decision of 
1st Addl. Diet. Judge, Khandwa, D - 15th 
March 1926, in Civil Appeal No. 8 of 1926. 

Easements Act , S. 15— Easement—Removal of 
support of wall before accrual of right of ease¬ 
ment by prescription by neighbour is not ac¬ 
tionable. 


to cause wrong to the plaintiff by de¬ 
priving him of the side support which 
his (defendant’s) wall afforded to plaintiff. 
On behalf of the defendant it is argued 
that the plaintiff’s superstructure was 
admittedly a modern one and, had it been 
permitted to continue to rest itself on 
the defendant’s wall, plaintiff could have 
acquired a prescriptive right to support 
his modern wall on defendant’s wall, and, 
therefore, it was lawful for the latter to 
withdraw the support in the manner he 
did. Reliance is placed upon a passage 
occurring in Clerk and Lindsell on Torts, 
6th edn., p. 496, which I may usefully 
quote here: 

Not only is the defendant under no obligation 
to take care in such a case but he may lawfully 
cause the damage intentionally with the very 
object of preventing the acquisition of a right 
of support, though probably the case would be 
reversed if the party aggrieved had, by pres¬ 
cription, acquired such right: Guteley v. 
Marten (1). I 

In view of this state of the law, the 
plaintiff has no causa for complaint if 
the defendant withdrew the support of; 
his own wail from under the plaintiffs’ 
modern superstructure only three years 
after its construction, i. e., before the 
user had ripened into a prescriptive right 
by 20 years enjoyment: cf. Dalton v. 
Angus (2) Under these circumstances I 
think plaintiff’s claim was rightly dis¬ 
missed with costs. The appeal fails and 
is dismissed with costs. 

S.J. Appeal dismissed. 

Tl) IR.R.269. 

(2) [1881] 6 A. C. 740=50 L. J. Q. B. 689=30 
\V. R. 191=44 L. T. 844. 


A party has no cause for complaint if his 
neighbour withdrew the support of his own 
wall from under the plaintiff's modern super¬ 
structure before the user had ripened into a 
prescriptive right: Guteley v. Marten , 1 R. R. 
209 and Dalton v. Angus, 6 App. Cases 740, Foil . 

[P 91 C l] 

Abdul Razak —for Appellants. 

S. B. Gohhalc — for Respondent. 

Judgment. —On the finding the plain¬ 
tiff is an oncroacher on the defondant’s 
promises, as such he desorvod no sym¬ 
pathy, nor could any equitable considera¬ 
tions prevail in his favour. It is, how¬ 
ever, said that the defendant was guilty 
of pulling down the plaintiff's structure 
which depends for its support on tho 
defendant’s existing wall, when he pulled 
down his own wall. In short he design¬ 
edly pulled down his own wall in order 
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Pridkaux, A. J. C. 

Saba —Defendant—Applicant. 

v. 

Dayaram and another — Plaintiffs ' 
Non-Applicants. 

Civil Revn. No. 252 of 1927, Decided 
on 1st November 1927, from order of 
2nd Cl. Sub-Judge, Balaghat, D - 30th 
April 1927, in Civil Suit No. 217 of 1926. 

Civil P. CS. 151 —-Application tinier O. 9. 
R. 9, not made w It hi n 30 days—Court cannot 
extend the period—Civil P. C. O. 9, R. 9. 

Though a party is eutitlod under II. 9, O. 9, 
to apply for an order to sot tho dismissal aside, 
ho must do so within the period of 30 days. 
Extension of that period ennnot be made by a 
Court under S. 151. [J* 92 Cl] 
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Section 161 , Civil P. C. cannot be invoked to 

a . P ar ^’ w ^ 10 ^ ias a remedy provided by law 
and who has failed to take advantage of that 
remedy within the period of limitation pres¬ 
cribed : A. I. R. 1922 Pat. 479, Foil. [P 92 C 1] 

*4. V. 1 azalwar —for Applicant. 

Indurkar for Non-applicants. 

This is an application under 
S. 115, Civil P. C. The non-applicants 
filed Civil Suit No. 217 of 1926 in the 
Small Cause Court, Balaghat. On 13th 
December 1926 the plaintiffs were absent 
and the suit was dismissed under O. 9, 

R. 8, Civil P. C. On the 21st Janu¬ 
ary this year the plaintiffs applied that 

then- suit be restored to file and the dis¬ 
missal bo sot aside. The Court restored 
the suit to lile under the powers given 
it by S. 151, Civil P. C. 

Now, it is clear that the plaintiffs 
wore entitled under R. 9 to apply for an 
order to set the dismissal aside, and if 
they could satisfy the Court that there 
was sufficient cause for their non-appear¬ 
ance when the suit was called for hear¬ 
ing the Court coulcl make an order set¬ 
ting aside the dismissal ; but under 
Art. 1G3, Lim. Act, the period of making 
such an application is limited to 30 days. 
Here, though the case was dismissed on 
13th December 1926, the application was 
not made until the 21st January 1927. 

S. u, Lim. Act, has not been made appli¬ 
cable to an application under O. 9, R 9, 
and therefore that section will not apply 
to the present case. I am clearly of 
opinion that, whore a definite period of 
limitation has been provided by law 
within which action must bo taken, a 
Court is not entitled to extend such 
period by purporting to act under S. 151, 
Civil P. C. There is authority for this 
view: see Ajodhya Mahton v. Phul Kucr 
(1). S. 151, Civil P. C., cannot be in¬ 
voked to help a party who has a remedy 
provided by law and who has failed to 
[take advantage of that romedy within 
the period of limitation proscribed T n 
tho present case the Court had no power 
to set aside the dismissal in tho exercise 
of its inherent powers. I therefore sot 

aside the lower Court’s order restoring 
the case to file. a 

„ J h fL“° n '?- PPli . 0 . ants wil1 ' )a V their own 

lower Court. I fix pleaders’ at 
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A. I. R. 1922 Patna 479=1 Pat. 277^ 
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Prideaux, A. J. C. 

V ithu Appellant. 

v. • 

Maroti —Respondent. 

Second Appeal No. 24-B. of 3 926. 
Decided on 7th November 1927. from 
decree of 1st Addl. Dist. Judge, Akola, 
D - 20th October 1925 in Civil Appeal 

No. 237 of 1924. 

Hindu Law Stridhan — Stridhan except 
oaudayih cannol be disposed of by teaman with¬ 
out husband's consent during coverture. 

Rxcept in tho kind known as saudayik a 
woman s power of disposal over her stridhan 
is during coverture subject to her husband's 

S 21 ' Vad ‘ 100, ■ Diss ’ ! r01n lnd 30 Bom - 
i-J.toll. [P93C2] 

S. A. Ghadye —for Appellant. 

A. V. Khare and ]V. ]}. Poidhdrkar — 
for Respondents. 

Judgment.— Defendants 2 and 3 wore 

• , oue Girmaji "'ho died 

ill 190S Tho plaintiff’s story is that 
he pm-chased tho property 'in suit from 
defendants 2 and 3 who inherited it from 
their deceased father. But defendant 1 
obstructed the plaintiff in taking posses¬ 
sion. Hence tho present suit. Defen¬ 
dant I lias purchased the property from 
defendants 2 and 3 on 7th June 1909/but 
the plaintiff contended that on that date 
they were minors ; so tho sale is void. It 
was further pleaded that defendant 2 was 
not the guardian of defendant 3 in -which 
capacity she is said to havo executed the 
sale-deed in favour of defoudant 1, and 
it was said that there was no local 
necessity for tho sale. The plaintiff's 
story was that defendant 2 was born on 
13th Juno 1892 and defendant 3 on 4th 
November 1897. The first two defen¬ 
dants contested the suit. Their story 
was that defendant 2 is tho guardian of 
defendant J and was a major at the date 

of the sale to defendant I, and that the 

sale was made to pay off tho debts of the 
deceased Girmaji, and further that it 
was a prudent act and for the benefit of 
defendant 3. Tho salo to the plaintiff 
was impoached on tho ground of undue 

in 11 nonce and pressure ; and defendant 3 
was said to have ratified the sale to 
defendant I on 4th Octobor 1920. 

The trial Court found that defendant 2 
was a minor on 7th Juno 1909 when she 
executed tho salo in favour of defen¬ 
dant L Defendant 2 was found not to 
be tho guardian of defendant 3 at that 
">me, and tho salo was found not bind- 
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ing oa defendauts 2 and 3. It was held 
that the sale to defendant 1 was for legal 
necessity and that defendant 3 did not 
ratify the sale, and further that the 
plaintiff s sale was not made under in* 
lluence. The claim was decreed in full. 

Defendant 1 appealed, and the lower 
appellate Court’s finding may ho sum* 
inarized as follows : Defendant 2 was 
only 17 on 7th July 1009 and was 
a minor, and therefore *the sale-deed oi 
that date convoyed no title to defen¬ 
dant l, and the ratification of ‘that deed 
hy defendant 3 could not make the .tran¬ 
saction valid and 4 binding even against 
her. There was no evidence to show 
that defendant 2 made any representa¬ 
tion that she was a major, and oven if 
she did, that would not estop the plain¬ 
tiff. There was no necessity for the 
sale to defendant 1, it is not being 
proved that any debts duo hy Girmaji 
existed. Pressure or illegal influence 
was held not to bo established in the 
plaintiff s sale. Tho Judge writes : 

ground on which the sale to 
plaintiff is impeached is that defendants 2 and 
? got the property from their father and these 
ladies could not alienate tho property withour 

the consent of their husbands. There is now 

f^Tnf q° n f° f U \° COQ . sc,u of the husband of 
tndaut 3 for that h not questioned here. 

J hero is no -proof adduced by the plaintiff 

win l 2 S hU ( Sbiud had 'e«ven his co„. 

it -M" favour oi Plaintiff. Tb- 
hut.baud J a ,r am (D. W 7) doilies this expressh . 

C as w - 1 Jairsun ii.id 

f n ‘ F£5* ,n b . r,u «'“g about tho sale bui there 
'? 1,0 independent proof on tho point I rnu- 
tboroforo find that -defendant J's hus “and 
d,d not consent to the sale in plamtifi’s favour 

Ho ding that the wile was incompetent 

to sell the .property without the con- 

sentof her husband, it was found that 

the plamt"! had no title to defen¬ 
dant 2 s share, and the decree of the 
hist Court was modified hy doeroeing 
joint possession to tho extent of hall 

Against that decision the present appeal 
had been liled. 

The appellant’s arguments can he pur 
under three heads. The first is that as 
•l.tiram, tho husband of defendant 2 C on- 

mq ( t0 , th0 . i n 1<3 ' 1 <l0e<1 ,laLcd 7fc h June 
to°Um ifhouhl he hold that he consented 

the sa l0 of the proporty to the plain- 

v. d 1 ,m C ° i y ,', tha ; j aS tho salu not 
rlm d nnr v °»lablo, the husband alone was 

tho person who could raise tho plea and 

ho wa 8 not a party to the case Ft 

U,m ly arg U °d that a l,road view o the 
Hindu law on tho Reject should he 
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taken ami as tho two ladies were absolute 
neirs no consent of Jairam was necessary 
as regards defendant 2. 

It is pointed out, and I think rightly 
tli.it the Madras case quoted, namely 
Salemma v. Lutchmana Rcddi (1) does 
not apply ; but in the Bombay case 

Jjhau v. Raghunath (2) it is expressly 

laid down that : 

except- in tho kind known as Suudayit:, u 
woman’s power of disposal over her stridhan 
is during coverture subject to her husband’s 
consent, and without such consent she cannot 
.-equeath it by will when she is survived Ly 
h r husband, who is not 'shown ever to have 
consented to the will. 

4t ^ir ^ 2 -ri Singh Gour, in his work 

The Hindu Code, ” p. 1196, states 

that : 

a-woman cm not alienate or devise her sri* 
dhan,*other than saudayik during coverture 
without her husbad's consent. 

In the present case the stridhan was 
not Saudayik, and it seems to me that 
under the principle enunciated in the 
Bombay case above quoted, it was in the 
present case necessary for the consent or 
the husband of defendant 2 to b e ob¬ 
tained to the plaintiff’s sale to make it 
valid. I do not think that because the 
husband agreed to sale'in 1909 it can be 
held niat he therolore consented to a sale 
in 1920. It cannot ho held that he gave 
his general power to dispose of the pro¬ 
perty The husband is not a party to 
Mio present case, but it somes to me that 
defendant 2 can take the plea, and finding 
o! the lower appellate Court that Jairan 
did not ^ consent to the alienation in 
favour of the plaintiff seems to me eor- 
icct. The plaintiff cannot therefore 
under that sale recover defendant 2’s 
share of the property. 

The result is that this appeal fails and 
is dismissed with costs. The appellant 
will pay the respondent's costs. 

_ Appeal dismissed. 

(1) [1808] ‘21 Mad. 100=8 M. I.. J. H. " ' 

C9 (K‘0;i J0 Bom. -Jj'J -V Bom. I.. K. 0Jo. 

« .. - ■ 
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Findlay, J. C., and Macnair, A. J. C 
Mt. Rupa Defendant—Appollant. 

v. 

. GVi audhari Bkairaon Prasad — Plain¬ 
tiff Respondent. 

hirst Appeal No SI of 1926, Decided 
on 4th August 1927, from decree of Add!. 
Dist Judge, Nar.isinghpur, D - 27th Aug 
1926, if) Civil Suit, No 16 of 1924 
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(/i) Evidence Act, S. 74 —Records of acts of 

public officers do not prove all facts stated 
therein. 

Under S. 74, Evidence Act, documents form¬ 
ing records of the acts of public officers arc 
public documents, but they do not furnish 
proof of all facts to which they refer. 

[P 95 C 1] 

(b) Evidence Act, S. Ill — Hindu widow 
whose previous mismanagement was proved 
must show that her subsequent management will 
oe tn the interests of the reversioners. 

It was for the widow to rebut the inferences 

drawn from her conduct during the period by 

proving that her management subsequent to 
tne date when she came back into possession 
showed due consideration for the interests of 
the reversioners, where it was proved that a 
wi ow made acts of alienation and waste when 
she was in possession of the estate, and the 
party suing relied on acts of waste during that 

P 7‘?V . r [P95C1] 

c) Hindu Law — Widow — Certainty of 
Jut tire mismanagement is a ground to deprive a 
Widow of management—Civil P. C ., O. 40, R. 1. 

Though thirty years have elapsed since the 
widow mismanaged the property and that the 
other acts of waste were committed when she 
was out of possession and in recoipt of pittance, 
but when it is certain that, if she is allowed to 

ma “ a 8 0 . the P r °P erfc 7. |t will be ruined. 

Held : that there is ground to deprive the 
widow of management. [P 96 C 2] 

id) Hindu Law —.4 Hindu widow can waste 
neither moveable nor immovable property. 

A widow has no more right to waste moveable 
property than immovable. [P 96 C 1] 

B. S. Gour and N. G. Bose —for Appel¬ 
lant. 

A. Razak —for Respondent. 

Judgment. —Chaudhury Patiram died 
in 1889 leaving two widows Mt. Kesar 
and Mt. Rupa, of whom Mt. Kesar was 
the senior. The widows quarrelled, and 
it is admitted that the estate deteriorated 
very rapidly. In 1894 the Court of Wards 
assumed superintendence of the estate 
and borrowed a considerable sum to pay 
off debts. In 1904 the Court of Wards 
relinquished the estate. A mortgage- 
deed was executed in favour of Raja 
Gokuldas and a lease of the estate was 
given to the respondent Bhairaon Prasad 
wh° is a reversioner. In 1910 the son of 
Raja Gokuldas sued for foreclosure of this 
mortgage Mt. Kesar died soon after the 
suit was instituted Mt. Rupa'g conduct 
w.th regard to this suit was not consist¬ 
ent At tunes she contested the suit and 
at times supported the mortgagee She 
presented an application on 12th J „t 
1913 asking that the preliminary W 

Again on 511, August 191.1, a(t«"haC om 


of Wards had again assumed management 
in 1913 in order to save the estate, sh® 
denied the authority of the Court of 
Wards fc:> pay the decretal amount and 
asked that the decree should be passed in 
terms of the compromise arrived at bet¬ 
ween her and the decree-holder. Some 
part of the property was sold and the 
decree of Raja Gokuldas's mortgage was 
satisfied The estate remained under the 
Court of Wards till 4th April 1923 when 
Mt. Rupa obtained possession of the 
estate. 

The suit out of which this appeal arises 
was instituted some eight months later. 
The plaintiff asked that Mt. Rupa should 
be deprived of the management of the 
estate and that the estate should either 
he made over to him for management or 
that a receiver should be appointed by 
the Court. The grounds on which he 
based this prayer were that Mt. Rupa’s 
conduct during the period between her 
husband’s death in 1889 and the relin¬ 
quishment of the estate by the Court of 
Wards in 1923 showed that she could not 
he trusted to deal with the estate in a 
manner consistent with her limited rights 
in it. He alleged that she had wasted 
the property during the period from 1889' 
to 1891 when she and her co-widow were 
in joint possession, and that during the 
peiiod when’she was not in actual posses¬ 
sion she had been guilty of various acts 
piejudicial to the estate. The cause of 
action arose on 4th April 1923 whon Mt. 
Rupa obtained possession of the estate 
and was placed in a position where sho 
had opportunity to ruin the estate. 

The learned District Judge has found 

lat the plaintiff is the reversioner of the- 

eceased Patiram and is entitled to main¬ 
tain this suit. He has found that Mt. 
Kupa was responsible to a largo extont 
lor the serious mismanagement of tho 
estate from 1889 to 1894. Patiram left a 
me estate and a considerable sum in cash 
and by 1^94 the widows had succeeded in 
wasting the cash balance and incurring 
debts estimated at Rs. 32,000. Ho has 
also found that she opposed tho partition 
ot mauza Motigaon for improper reasons 
and thereby caused considerable loss to 
the estate : that she did her host to put 
an end to tho rights of tho rovorsionor in 
the estato by getting .it foreclosed whon 
theio was no necessity for foreclosure : 
and that sho tried to postpone tho rights 
of the then reversioner by giving falso 
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evidence in support of one Munda. These 
findings led to the conclusion that the de¬ 
fendant cannot be trusted to deal with 
the estate without prejudice to the rever¬ 
sioner, and accordingly it was directed 
that the estate should remain during the 
lifetime of Mt. Rnpa in the custody and 
under the control of a competent receiver 
and manager appointed from time to time 
by the civil Court. 

Mt. Rupa appeals. The first point 
urged before us is that the learned Judge 
has made an improper use of letters which 
passed between various Government 
officials. We consider that there is some 
substance in this argument. Under S. 74, 
Evidence Act, documents forming records 
of the acts of public officers are public 
documents, but they do not furnish proof 
of all facts to which they refer. State¬ 
ments in these letters that Mt. Rupa had 
acted hi a particular way are merely the 
opinions reached in consequence of in¬ 
vestigations by the writers of the letters 
in question. We do not propose to base 
our judgment on such statements. 

In the first three grounds of appeal it 
is urged that the plaintiff must prove 
acts of alienation or waste subsequent to 
4th April L923 when the appellant came 
into possession of the estate. It is suffi¬ 
cient to say that the suit was filed a few 
months after 4th April 1923 and the 
plaintiff relies on acts of waste before 
that time. It was open to the appellant 
to rebut the inferences drawn from her 
conduct prior to 4th April 1923 by prov¬ 
ing that her management subsequent to 
(that date showed due consideration for 
‘the interests of the reversioner, but it is 
not urged before us that she has adduced 
reliable evidence to this effect. 

The next point urged is that, during 
the period from 1889 to 1894, tho appel¬ 
lant was little more than a girl and was 
not responsible for the management of 
tho estate. It is unfortunate that the 
learned Sub-Judge has relied on opinions 
•expressed by Government officials on this 
point and has not referred to the oral 
ovidonce : but ho has referred to tho 
ploadings of tho defendant. She stared 
in hor pleadings that she quarrelled with 
her co-widow and there was litigation 
between thorn ; she borrowed partly for 
the purpose of paying hor husband’s debts 
and partly for tho oxponsos of this liti¬ 
gation. If she borrowed money to pay 
‘hor husband’s debts, she must have taken 


a prominent share in the management of 
the property. As D. W. 1 she states : 

There was no litigation betwoen me and Mt. 
Kcsar. 1 do not know if the allegations regard¬ 
ing disputes between me and Mt. Kesar are true 
or not. 

This statement is opposed to her plead¬ 
ing. In view of her pleading of facts 
from which it can be inferred that she 
took a largo share in tho management of 
the property, the evidence of Bhairaon 
Prasad (P. \V. 1J that Mt. Rupa managed 
all the villages (this may mean all thr 
villages except Niwari) appears perfectly 
credible. Mt. Janki (P. W. 2) says that 
Mt Rupa spent the whole of her husband’s 
property, and Baldeo Prasad (P. W. 4) 
say9 that Mt. Rupa had about 40 or 50 ser¬ 
vants and she wasted the whole estate. 
We see no reason to distrust this evi¬ 
dence. An attempt was made in the 
lower Court to show that Patiram died 
in debt and did not leave much moveable 
property, but it was admitted before us 
that Patiram left considerable moveable 
property and few debts, and that, which¬ 
ever widow was reasonable, there was 
great waste during the five years follow¬ 
ing his* death. 

Ground 6, of the appeal challenges the 
finding that the plaintiff is the next rever¬ 
sioner, but this ground is not pressed. 

The main ground of appeal is that the 
facts proved do not justify exclusion of 
Mt. Rupa, the rightful owner, from en¬ 
joyment of her estate. In Mayne’s Hindu 
Law and Usage, 9th edn. page 957, 
the grounds on which a Hindu widow 
may bo deprived of the management of 
her estate are considered. Specific acts 
of waste, or of mismanagement, .or other 
misconduct, must be alleged and proved. 
The case must be a gross one. The 
ground of deprivation must be that she 
cannot be trusted to deal with the estate 
in a manner consistent with her limited 
rights. Now, tho mismanagement in 
1889 to 1894 was very great. It is not 
disputed that a fine estate with few dents 
and a largo amount of moveable property 
came into hands of two widows. 

After five years, it is admitted, the move¬ 
able property practically disappeared, and 
a debt of over Rs. 30,030 had been in¬ 
curred. Wo have hold that Mt. Rupa 
was to a largo extent responsible for this 
waste. It is clear that, if such waste re¬ 
curs, tho estate of the reversioner will bo 
greatly diminished. In Mayne’s Hindu 
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Law, para. 645, it is stated that it is now 
finally settled as regards cases governed 
by the law of Bengal and Benares that 
the same restrictions on the power of 
disposition of a widow apply to moveable 
property as to immovable property. A 
widow has no more light to waste move¬ 
able property than immovable. There 
is, then, very strong reason for the ap¬ 
pointment of a receiver if there is reason¬ 
able ground for belief that Mt. Rupa will 
now behave in the same way as she be¬ 
haved some 30 years ago. 

During the interval, though Mt. Rupa 
was not in possession, she had still op¬ 
portunity to inflict damage on the pro¬ 
perty. In a document Ex. P. 42, executed 
by Mt. Rupa on 10th March 1909, she 
has admitted that her opposition to the 
partition of a village was not made in 
t ie interests of the estate and that this 
opposition involved considerable loss to 
the estate. In view of this admission it 
was for her to rebut the statements ad¬ 
mitted by her. We hold, thou, that in 
her capacity of owner sho caused damage 
to the estate by opposing a beneficial 
partition. Later in 19L3 sho objected to 
the attempts made by Bhairaon Prasad 
and the Court of Wards to pay oil the 
mortgage debt and avert foreclosure : she 
wantod to allow the estate to be fore¬ 
closed. It was possible to pay off this 
debt by the sale of portion of the estate 
*nd thus to preserve a very valuable resi¬ 
due for the reversioner. Mt. Rupa subse¬ 
quently stated that sho was to bo given 
something from the estate by the mort¬ 
gagee, if foreclosure took place. There 
could not he a clearer case of attempting 
to deal with the ostato without regard to 
the rights of the rever ionor. Again, in 
1914 one Munda brought a suit for a de¬ 
claration that ho was the next reversion¬ 
ary heir in Niwari o tate Ex. P. 10 is a 

copy of Rupa’s deposition in the case 
Sho stated that the plaintitf is the son of 
Karansha by his wifo Mathura. When a 
previous statement was shown to her sho 
made a number of varying statements 
ending in an allegation that the previous 
statement has not been recorded correctly. 
It has boen hold that Bhairon Prasad is 
the next reversioner to r,ho estato. : In 
view of Mt. Rupa’s previous statement it 

must he hold that she made a statement 

which she had no reason to believe to bo 
true with the object of depriving Bhai¬ 
raon Prasad of his rights. Mt. Rupa as 
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D. W. I states that sho assisted Raja 
Gokuldas to foreclose the mortgaged pro¬ 
perty as the plaintiff had given a lot of 
trouble and her evidence in the case filed 

by Munda appears to have been given from 
the same motive. 

We have considered the facts (l) that 
30 years have elapsed since Rupa mis¬ 
managed the property, and (2) that the 
other acts of waste wore committed when 
she was out of possession and in receipt 
of a pittance. But we still think it al¬ 
most certain that, if she is allowed to 
manage the property, it will be ruined. 
We therefore consider that there is- 

ground for depriving Mt. Rupa of man¬ 
agement and dismiss the appeal with 
costs on the appellant. 

The respondent has filed a cross*objec- 
tion urging that he should be put in pos¬ 
session as manager and that Mt. Rupa 
should be hold to be entitled onlV to a 
small sum for maintenance. It is urged' 
shat he was given some assurance by the 
Government and was thereby induced to 
give up his position as lessee in order 
that the estate should remain under tho 
supervision of the Court of Wards during 
the lifetime of Mt. Rupa. It is clear that 
Mt. Rupa is not bound by any assurance 
which Government may have given to the 
respondent. Ground L of the cross-ob¬ 
jection speaks of a family irrangernent by 
which the widows have relinquished their 
rights in view of a fixed charge, but it is- 
not urged that there was any such 
arrangement. We see no ground for inter¬ 
ference with tho order passed by the 
lower Court in this connexion and dis¬ 
miss the cross-objection with costs on the- 
objector. Pleader’s foe Rs 30. 

N * K • Appea l dis m issed . 
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Kinkhede, A. J. C. 

Amarchanda —Appellant. 

v. 

iwati and others —Respondents. 

Misc. Appeal No. 5 of 1926, Dooideu 
on 26th July 1927, from docreo of Dist. 
Julgo, Hoshangalmd, D/- 15th October 
1925, in Civil Appeal No. 78 of 1925. 

(a) C P. Tenancy Act, Sch, 2, Art. I— Arti¬ 
cle applies to possession from part, 

Tho words " possession" and " person" do 
not comprise within their scope a claim for 
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11 joint possesion,” nor do they include a dis¬ 
possession or exclusion from possession by a 
co-owner or u co-tenant. [p 97 C 1] 

(6) Limitation Act, Art. 120 —Suit for joint 
pos<cs$ion for common enjoyment is neverned 
by Art. 120. 

A transferee of the undivided interest of one 
of several co-owners does uot get right to im¬ 
mediate possession, but if ho wants separate 
possession of his purchase, he must sue for 
partition. If co-owners want common enjoy¬ 
ment of such property before partition, they 
must sue for joint possession and to such suits 

A 1 _1 • _ , . __ 


Art. 120 applies. [p 97 q 1 j 

Fida Husain —for Appellant. 

Shridharrao Gokhale — for Respon- 
dents. 

Judgment. This is an appeal against 
an order of remand. The point raised 
is that the case ought to have been de¬ 
cided as one governed by Sell. 2, Art. 1, 
C. P. Tenancy Act and not by 
Art. 120 or 144, Lim. Act. To give effect 
to this contention is practically to extend 
the ^meaning of the words “ possession” 
and person" in such a manner as if they 
comprise within their scope a claim for 
joint possession" and include a dispos¬ 
session or exclusion from possession by 
a co-owner or co-tenant. I am not pre¬ 
pared to extend their scope in this man¬ 
ner for the simplo reason that it may bo 
tantamount to laying down as an invari¬ 
able rule of law that exclusive posses¬ 
sion held by one of several co-owners 
must necessarily bo presumed to be 
adverse so as to give the other co-owners, 

suo thn° excluded - an immediate right to 
ment P ° S3ession for eject¬ 

ples of law relating to joint property. 

is that tho m n pres V m P tion in such cases 
is that the possession of one co-owner is 

not on his account but on behalf of all 

r-Y tran . 9foreo ° f the undivided 

not «A - r ° B0Veral co-owners does 
not get right to immediate possession, 

utif be wants separate possession of 

i s purchase ho must suo for partition. 
It is cle ur hut the right of co-owners 
must bo settled ,n a suit or proceeding 

hat if f ,t,onofth ° joint property and 
that if they want common enjoyment of 

msort ,, t r 7 0rty b0f f O1 '° Plrtiti0n they must 

Co of H ° r 8U0 , f ° r an<1 obtain roliof in 

moot , ' - ( U8Ual modes of such enjoy- 
of j 0 -: t "' 18 undoubted that the relief 

TliphunUff 8 ' 18 ° f 8UC, ‘ modes, 
and i 1 has sued for such a roliof 
to such a suit Art 120 Lim Am 
‘>* 8 been held applicable i„ i iam D ^ a \ 

1928 N/13 k 14 


v. Gulabia Bai (1). I, therefore, think 
that the order of remand is proper and 
must bo upheld. The appeal fails and is 
dismissed with costs. 

_ Appeal dismissed. 

( 1 ) [19U8] 4 N. L. it. 120 . 
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Macnair, A. J. C. 

Linganna Naganna —Defendant 2— 
Appellant. 

v. 

Ahmadshah Plaintiff—Respondent. 

Second Appeal No. 243-B of 1926, De¬ 
cided on 5th August 1927, from decree of 
Dist. Judge, Amraoti, D/- 29th March 
1926, in Civil Appeal No. 4 of 1926. 

(а) Transfer of 1 tojerhj Act, Ss 62 & 91—At¬ 
taching creditor purchasing equity of redemp¬ 
tion pending mortgage suit hasa right to redeem. 

The doctrine of pendente litc cannot be applied 
to a person who was entitled to redeem when 
tbo mortgage suit commenced, and but for the 

foreclosure proceedings would still be entitled 

to redeem, any more than it could be applied to 
two owners of parcels of the mortgaged property 

who pending the mortgage suit, tmsferred their 
parcels each to the other. 

A person attached the rights of redemption 
m certain property. Some time later the mort¬ 
gagee sued for foreclosure without making the 
attaching creditor a party, while the suit was 
pending the creditor brought the rights of ro- 
demption to sale and purchased them himself; 
after this the mortgagee obtained a linal decree 

for foreclosure, whereupou the creditor sued 
for redemption ; 

Held: that the attaching creditor had a 
subsisting title to redeem the mortgaged pro¬ 
party. 4*1 Mad. 33, Diss. from. [p 98 C 1] 

(б) Civil P. G\, O. 21, It. 103— Suit for re¬ 
demption—Criminal P. C., S. 146. 

Failure to file suit under K. 103 or within 

riVht tn C n rS of f Cnminal Court’s order refusing 
fo? red? P ° SS0Ssion <*oes not bar the suit 

for redemption IP 98 C X] 

li. Pendharkar and W. B. Pendhav 
Aar for Appellant. 

^l.*l . Rharc— for Respondent. 

Judgment. The plaintiff-respondent 
Ahmedshah attached the rights of re¬ 
demption in certain property. Some 
months lator the mortgagee sued for 
foreclosure without making Ahmedshah 
a party While this suit was pending 
Ahmedshah brought tbo rights of redemp¬ 
tion to sale and purchased them himself. 
After this the mortg igeo-appollant ob¬ 
tained a linal docroo for foreclo uro. Tbo 

plaintiff sued for redemption and lias 
obtained a decree. 




» 
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The question which I have to consider 
is whether Ahmedshah has a subsisting 
right of redempoion. It is conceded 
before me that the attaching creditor was 
a necessary party to the foreclosure suit, 
and that so long as he remained an 
attaching creditor, he had a right of re¬ 
demption. This point seems clear from 
S. 91, T. P. Act. The attaching creditor 
can institute a suit for redemption of the 
mortgaged property, that is to say, he 
has a right of redemption; and O. 34, 
R. 1, Civil P. C., directs that all persons 
having an interest in the right of redemp¬ 
tion shall be joined as parties to any suit 
relating to the mortgage. 

But it is contended that the attach¬ 
ment no longer exists, and Ahmed is now 
only a transferee pendente lite of the 
mortgagor’s rights. Reliance is placed 
on Ghamiyappa Tharagan v. Rama Ayyar 
(1). With the greatest respect I state 
my opinion that some of the findings of 
the learned Judges are unsound: surely 
a person who is .entitled to redeem mu?t 
be a person who has an interest in the 
right to redeem. But their Lordships 
were considering the case of an auction 
purchaser who was not the attaching 
creditor. In the present case the auction 
purchaser had a right to redeem when 
the mortgage suit was instituted. This 
right subsisted when he became the 
owner of the right of redemption. I do 
not consider that the doctrine of pendente 
lite can be applied to a person who was 
entitled to redeem when the mortgage 
suit commenced, and but for the fore¬ 
closure proceedings would still be entitled 
to redeem any more than it could bo 
applied to two owners of parcels of the 
mortgaged property, who, pending the 
mortgage suit, transferred their parcels 
each to the other. 

I hold, then, ‘that Ahmeshah has a 
subsisting title to redeem the mortgaged 
property, t need not deal at length with 
jthe argument that Ahmedshah has lost 
his right because he failed to institute a 
suit under O. 21, R. 103, Civil P. C., or 
within three years after the criminal 
Courts had decided that ho had not a 
right to present possession. In both 
cases the suit, which must bo instituted 
within a limited period, is to establish 
a right to present possession of the pro¬ 
perty. The present suit is for redemp¬ 
tion and is not a claim to t he “present 

(1) A.l.R. 1921 Mad. 30—14 Mad. *2-32. 


possession” of the property: it does not 
challenge the correctness of the order 
under R. 100, O. 21, Civil P. C., or the 
order passed by the Magistrate. The 
appeal therefore fails and is dismissed 
with costs on the appellant. 

N.K. Appeal dismissed. 
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Findlay, J. C. 

Yado Prasad and another —Defendants 
—Appellants. 

v. 

Onkarlal Sao and another —Plaintiffs 
—Respondents. 

Second Appeal No. 543 of 1925, Deci¬ 
ded on 4th August 1927, from decree of 
Dist. Judge, Nagpur, D/- 29th August 
1925, in Civil Appeal No. 82 of 1925. 

Transfer of Property Act , S. 74—A suit for 
foreclosure by prior mortgagee—Puisne mort¬ 
gagee in possession not made a party—Prior 
mortgagee cannot recover possession from puisne 
mortgagee . 

\\ here tho property is in possession of puisne 
mortgagee at the date of the foreclosure suit by 
prior mortgagee to which ho was not made 
party, tho prior mortgagee cannot claim pos¬ 
session from him : A. I. R. 1918 P. C. 34 and 
13 N. L. R. G9, Ref. [P 100 C 1] 

P. G. Dutt and M. Y. Sharif —for 
Appellants. 

B. K. Bose and W. R. Puranilc —for 
Respondents. 

Judgment. —The present suit relates 
to a malik makbuza field No. 59 of mauza 
Kharsoli, Nagpur, held originally by one 
Sakharam and Mt. Thusi in equal shares. 
It will bo convenient to give more or less 
in chronological order tho main transac¬ 
tions with relation to the property, and 
I set these out below : 

(i) Two separate mortgages, dated 12th 
Juno 1869, one by Sakharam and one by 
Mt. Thusi of tho malik makbuza field and 
of three absolute occupancy fields for 
Rs. 200 and Rs. 71 respectively, in favour 
of Jairam, tho father of plaintiff 1 and 
grandfather of plaintiffs 2 to 4 ; 

(ii) sale of tho field by Sakharam and 
Mt. Thusi to Mithu Sonar on 13th 
May 1887 ; 

(iii) mortgago of the field by Mithu 
Sonar to Gopal Ramkrishna Andharo on 
30th August 1909, a mortgage with po 9 * 
session ; 

(iv) defendant I, and his father, on 


1 
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25fch January 1910, attached the field in 
execution of a money decree ; 

(v) on 4th April 1910, plaintiff 1 and 
his deceased brother Ramachandralal 
brought suits on the mortgages specified in 
(i) above; Mithu was impleaded in these 
suits. In the suit against Thusi and 

Mithu (No. 202 of 1910) for Rs. 764-8-0, 
plaintiffs said they did not want relief 
against the absolute occupancy fields 
which were in possession of three other 
parties. The defendants in that case 
claimed apportionment and the Court 
assessed a value of Rs. 2,500 on the abso¬ 
lute occupancy fields and on the malik 
makbuza field respectively. Preliminary 
decree for foreclosure for Rs. 362-4-0 was 
passed on 27th January 1913. 

In the suit against Sakharam and Mithu 
(No. 602 of 1910), the claim against the 
absolute occupancy fields was also relin¬ 
quished. The amount sued for was also 
relinquished. The amount sued for was 
Rs. 2,143-13*0. Preliminary decree of 
foreclosure was obtained on 31st August 
914. Defendant 2, Mithu, appealed and 
the suit was remanded for fresh trial. 
Ihe present defendants applied on 3rd 
October 1912 to be impleaded. This was 
done, and they filed a written statement 
on 17th March 1913, raising a plea of 
limitation. . Eventually the suit was dis¬ 
missed against them and decreed against 

qii far3 L two , defeadants on 30th August 
The plaintiffs appealed relying on 

f? 18 ‘° n n Nara ’J™ v. Alahadeo (l) 

Pirqtmrl app , at0 , Court ll0ld thu Yado 
F ”A d ' and h ' 9 (athor ' s namos should 
hav 0 boon struck off and the suit decreed 

against the original defendants. Both 

IJocomber TylO ™° f, “' 6lh 

(vi) on 27th August 1910, Gopal Ram- 
krishna Andhare transferred his mortgage 
nghtsumlor aii) above to Namdeo Sonar; 

riiw 1 - ) Namd e° Sonar transferred the same 
nghts to defendants on 27th Juno 1912 

defn“l ‘. h f 3a Undor fcho attachment’by 
defendant!, and his father specified in 

on 26 ‘ h •' i,tn 

(v) 1 " , Ul0 C T of , tho suits alluded to in 
was iot°i ? P1 \ Kamakrishna Andhare 

possession on Vk ^ i alth ° Ueh 1,0 waa in 

tho | ,r 03ont suit tho Subordinate 
(u tlOUl 10 N. r, R. 173=20 I. G. 720 -“ 


Judge held that the plaintiffs are entitled 
to possession of the malik makbuza field 
on redemption of the defendants’ mort¬ 
gage and passed decree accordingly. Tho 
defendants appealed on the grounds that 
plaintiffs had no right to possession at 
all and that, in any event, they should 
have been allowed to redeem the plain¬ 
tiffs mortgages. The District Judge set 
aside the decree of the first Court and 
instead passed a decree granting the 
plaintiffs possession subject to the defen¬ 
dants’ right to redeem the plaintiffs on 

payment of Rs. 4,407-8-5 due on their 
mortgages. 

Against the judgment and decree of the 
lower appellate Court the defendants have 
come up to this Court on second appeal, 
their position being that the plaintiffs- 
respondents not having impleaded them 
in Suits Nos. 202 and 602 of 1910, the 
present suit was barred. It was further 
urged that at least there should have 
been apportionment of the mortgage debt 
with reference to the relative value of 
the malik makbuza field as compared 
with that of the three absolute occupaucy 
ones. The plaintiffs also have filed a 
ci oss'objection to the effect that they 
wore entitled to an unconditional de¬ 
cree for possession, and that defendants 

had no right to redeem the plaintiffs’ 
mortgag 2 s. 

The position of the defendants-appol- 
lants is that as they were not impleaded 
in Suits Nos. 202 and 602 of 1910, Gopal 
Ramchandra’s rights wore not affected 
by the decrees passed in these two suits. 
The latter was in possession then and not 
either Sakharam, Mt. Thusi or Mithu ; 

C Jf *f argU Lal Sin 9 h v * Gobind Rai (2), 
Madan Lal v. Bhagwan Das (3), Het 

i V Ram (4), Raghunath v. 

blieolal (5) and Sheoram v. Jamnabai (6). 

The present suit, therefore, it is urged, is 
barred against them. 

Tho defendants-appellants further urge 
that on tho worst aspect of tho case for 
them, they are at least entitled to appor¬ 
tionment of the mortgage debt : cf. 
Budhmal Kcvalcha?ui v. Rama Yesu 

( ( 2) r 1H07] 19 All. 541 =(1897) A. W. N. 154 
(F. B.). 

(3) 11899) *21 All. 235=(1899) A. W. N. 41 
(F. B.). 

A 3o I.R. c 10 18p . C. 34=10 All. 407=15 I. A. 

(/>) [1917] 13* N. T, R. 09=39 I. C. 849 

(0) A. I. U. 1923 Nag. ‘273=19 N. L. R. 18. 
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Sangle (7), Imam Ali v. Daij Nath Ram 
Sahu (8) and Hari Rissen Bhagat v. 
Veliat Uossein (9). 

The position of the plaintiffs-respon- 
dents is now that they only claim to 
redeem the defendants’ mortgage. Ad¬ 
mittedly, they did not make the defen¬ 
dants parties in the suits of 1910. They 
allege, however, that they now stand in 
the mortgagor’s shoes and whatever rights 
of redemption he had, they now possess. 
They have in short an absolute right of 
redemption subject only to the defendants’ 
adverse right to redeem : cf. Patiram v. 
Ghasiram (10). 

There can, I think, be no question but 
that the plaintiffs had in this connexion 
a dual position: (a) as prior mortgagees 
and (b) as owners of the mortgagor’s 
equity of redemption: cf. Hukum Singh v. 
Lallanjee (ll), Birinchi Singh v. Saroda 
Prasad Mukherji (12) as well as Dhan- 
wante Chandhurani v. Eargovind Pra- 
shad (13) and Eassanbhai v. Umaji (14). 

The argument afforded on behalf of the 
plaintiffs-respondents accordingly was 
that they stand in the shoes of the ori¬ 
ginal mortgagor and possess tho mort¬ 
gagor’s equity of redemption. But on the 
facts of the present case, there is this all 
important difference that they deliber¬ 
ately refrained from making Gopal Ram* 
krishna Andhare a party in their mort¬ 
gage suits, although he was in possession 
of the mortgaged subjects at the time 
they were instituted. It seems to me 
that, in these circumstances, tho prior 
mortgagee having foreclosed not as against 
Gopal Ramkrishna Andhare. the puisne 
mortgagee and, moreover, tho person 
legally entitled to actual possession at 
the date of tho suit but only as against 
the original mortgagor, cannot now claim 
possession in the present suit as against 
the puisne mortgagee : cf. Raghunath v. 
Sheolal <5) and Het Ram v. Shadi Ram 
(4) Andhare. at the time of tho earlier 
suits, had an undoubted right to redoom 
tho plaintiffs’ mortgages and tho latter 
deliberately refrained from giving him 

(7) [1920] 44 Bom 223=55 1. C. 327=22 Bom 
L. R. 68. 

(8) [1906] 33 CaL G13=10 C. W. N. 551=3 
C. L. J• 57G. 

(9) [1903] 30 Cal. 755=7 C. W. N. 723. 

(20) [1890] 3 C. P. L. R. 82. 

(11) A. 1. R. 1921 All. 339=48 All. 204 (F. B.). 
(1*) A. I. R. 1924 Pat. 452=3 Pat. 114. 

(13) A. I. R. 1924 Pat. 484=3 Pat. 435. 

(14) [1904] 28 Bom. 153=5 Bom. L. R. 692. 


that opportunity. The cases relied on by 
the learned District Judge for the oppo¬ 
site proposition, viz. Hukum Singh v. 
Lallanjee (Ll) and Dhanwante Chaudhu - 
rani v. Hargoiind Prashad (13) are, in 
my opinion, distinguishable from the pres¬ 
ent, inasmuch as here not only did the 
present defendants apply to be impleaded 
but Gopal Ramkrishna Andhare was in 
possession of the field at the time of in¬ 
stitution of the suit. The defendants had, 
moreover, in existence at the time, as 
shown by the District Judge in para. 7 
of his judgment, a further right to redeem 
the property as attaching creditor. I am, 
therefore, of opinion, for the above reasons 
that the present suit is barred. The 
plaintiffs are not, in my opinion, entitled 
to possession. The judgment and decree 
appealed against are accordingly reversed 
and instead a decree will issue dismissing 
the plaintiffs’ suit. The plaintiffs-res¬ 
pondents must bear tho defendants*appol- 
lants’ costs in all three Courts. 

N.K. Appeal allowed. 
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Hallifax and Kotval, A. J. Cs. 

Lakshmi Narayan — Decree-holder— 
Appellant. 

v. 

Shridhar and others —Judgment-deb¬ 
tors—Respondents. 

First Appeal No. 53 of 1926, Decided 
on 19th August 1927, from decree of 
Addl. Dist. Judge, Hoshangabad, D/- 17th 
April 1926, in Execution arising out of 
Civil Suit No. 24 of 1915. 

(a) Civil I\ *C., S. 47— Once the decree had 
been executed , the Court has no power to cyxtcr- 
tain an application for restoring possession — 
Execution—J urisdxction. 

By an auction sale in execution of a docroo 
tho purchaser got proprietary right in the 
yrhole of tho village excluding occupancy rights 
in tho sir land, and he was put in possession 
of tho proprietary rights in tho villngo includ¬ 
ing tho sir land. Later on, tho purchaser dis¬ 
possessed tho owner of their occupancy bold¬ 
ing of the said sir land, upon which tho owner 
applied to the Court which had executod tho 

docree to restoro them to possession of tlioir 
holding. 

Held : that the Court could not grant the 
application for possession as tho decree h id 
been completely exocuted, as tho possession of 
the owners as tenants was not disturbed till tho 
uuction-purchaser actually wont on tho land 
and began to cultivate it or prevented them 

from doing so. [P 101 C 1, 2] 
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Held : further, that the application cannot 
be treated as a plaint under S. 47 (2), Civil 
P. C. [P 101 C 2] 

(b) Occupancy holding — Meaning of the 
phrase “ excluding sir land." 

The phrase “ excluding sir land” occurring 
in a decree was hold to mean including the 
proprietary right, but excluding from it the 
occupancy right in the sir land. [P 101 C 1] 

H. S. Gour —for Appellant. 

S. B. Qokhale —for Respondents. 

Judgment. —Slackness of phrase and 
thought is responsible for this very 
simple case being complicated by many 
irrelevant arguments in both Courts and 
having taken a year to try. The phrase 
that perhaps shows the greatest laxity 
of expression and has been the most mis¬ 
understood is that relating to the sir 
land in the village in question when it 
was sold. In every document from the 
preliminary decree for sale to the warrant 
for delivery of possession and indeed the 
report of delivery of possession, the vil¬ 
lage is ordered to be sold or said to have 
been sold sir zamin chhorke or Exclud¬ 
ing sir land.” Those words taken liter- 
rally import a sale of neither the pro¬ 
prietary right nor the occupancy right in 
the sir land, one which would leave the 
original proprietor still owner of that 
land as sir. It is, however, clear that 
their real meaning is to include in the 
sale the proprietary right but to exclude 
from it the occupancy right in the sir 
land. But all through the case, even in 
this Court, most'of the reasoning has 
been based on the literal meaning of 

the words, and other parts of it on their 
real meaning. 

The only facts that are relevant aro 
these. The proprietary right in the 
whole of the village of Mulona, which 
bolonged to tho respondents and included 
82-06 acres of sir land, was sold by auc¬ 
tion in execution of a decree on tho 25th 
May 1922 and bought by the appellant. 
Tho occupancy rights in the sir land 
were expressly excluded from the sale by 
tho phrase already mentioned, which has 
lost its essential ambiguity by long usage, 
though it would not matter if they had 
not been excluded so long as they were 
not expressly included. On the 21th 
April 1923 the appollant was put in pos¬ 
session of wlmt had been sold to him, 
that is to say of tho propriotary rights 
in tho whole village including tho .sir 
anc But ho was not put in possession 
of the occupancy rights in what had boon 


sir land any more than of tho occupancy 
rights in any other land in the village. 
At some later date, probably within two 
or three months after the 21th April 1923 
the appellant, who then owned the vil¬ 
lage, dispossessed the respondents of their 
occupancy holding of 82-06 acres. 

On the 20th April 1925 the respond¬ 
ents applied to the Court which had 
executed the decree in 1923 to restore 
them to possession of their holding. 
Twelve issues were framed, all irrele¬ 
vant, and the trial of them took a year 
and resulted in an order for the restora¬ 
tion of the respondents to possession, 
against which the present appeal has 
been filed. The dispute has arisen out 
of the irrelevant facts that the sale was 
under a mortgage decree held by the 
purchaser and that the 82*06 acres in 
question were not sir till shortly before 
the sale. 

Though it is irrelevant it is perhaps 
advisable to explain how it is wrong to 
say, as the appellant says, that on the 
transfer of a village under a mortgage, 
whether by foreclosure or sale, the mort¬ 
gagor becomes an occupancy tenant of 
only so much of the sir land as had that 
character at the date of the mortgage 
and not of that part of it which has be¬ 
come sir in the interval. Whether the 
land was khudkasht or banjaror tenancy 
land at the time of the mortgage, the 
mortgagor has in tho interval acquired in 
it the occupancy right which, with the 
proprietary right he hold before, makes 
up the sir right though it remained in a 
state that may be called dormant. That 
occupancy right is undoubtedly an ac¬ 
cretion to the mortgaged property and, 
in tho absence of a contract or law to 
the contrary, would pass with it to tho 
mortgagee. But there is a very clear 
enactraont to the contrary in S. 49, 
Tenancy Act, and the mortgagors in this 
case were entitled to romain in posses¬ 
sion as occupancy tenants of all the land 
that was sir on the date of tho sale. 

It appears probable that tho respond¬ 
ents’ application for restoration of pos¬ 
session could not have been granted by 
tho lower Court oven if their ouster had 
been under tho warrant issued by that 
Court. The decreo had been completely 
executed, and any such mistako cannot 
be called a matter covered by S. 47, 
Civil P. C. A special exception is made 
in this respect by R. 100, O. 21, in 
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favour of a stranger to the decree, but 
the judgment-debtor is expressly excluded 
from the benefit of that objection. Even 
if he were not, the period of limitation 
for such au application is that provided 
by Art. 165, Lim. Act, which is thirty 
days. But the dispossession was not 
under the warrant at all, as the posses¬ 
sion of the respondents as tenants was 
not disturbed till the appellant actually 
went on the land and began to cultivate 
it or prevented them from doing so, and 
that was probably in the course of the 
next two or three months and might have 
been even later. 

If it were possible to treat the applica¬ 
tion as a plaint, under S. 47 (2), Civil 
P. C. the suit based on that plaint would 
be within time under Art. 1 (Suits), 
Tenancy Act. But that cannot bo done 
because the dispossession has no more 
connexion witli the execution proceed¬ 
ings than if it had occurred a year or 
even more after they had ended, instead 
of a few months or weeks. If the ap¬ 
pellants file a suit at once, they may 
possibly get the benefit of the provisions 
of S. 14, Lim. Act, but that is not a 

matter with which we are now concerned. 

The order of the lower Court will be 
set aside and the respondents’ applica¬ 
tion for restoration to possession will be 
rejected. Both parties are equally res¬ 
ponsible for the time and money wasted 
on these proceedings, and it will there¬ 
fore be ordered that each shall pay its 
own costs in both Courts. 

N.K. Appeal dismissed. 
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Findlay, J. C., and Piudeaux, A. J C- 

Commissioner of Income-tax —Appli¬ 
cant. 

v. 


Bansilal Abirchand —Non-applican 

Miso. Judicial Case No. 60 of 19$ 
Decided on 15th February 1928 
reference made by Applicant, D/- 1 
October 1926. 

** (a) Income-tax Act, S. 13 —Stock 
btng business carried on for several veen 
Accounts kept on the method of : (l) spread 
losses and profits over whoL term of yean 

% kX *T account when transact 

closed—Method was approved . 

The nssos8oo, who hud been dealing in at 
joboing business for several years, adop 
somewhat special methods of keeping accou^ 


namely, either to spread the profits or losses 
over the whole term of years in which transac¬ 
tions occurred or to take final losses or going at 
the end of the period when the transactions 
completely ceased. The Assistant Commis¬ 
sioner of Income-tax was of opinion that the 
assessee should have closed his share account 
during each of the years and the loss should be 
claimed every year. 

The Commissioner of Income-tax, in dealing 
with the assessee’s appeal was also of opinion 
that the method of account adopted by the 
latter was not permissible as the loss could not 
be regarded as the loss of the previous year but 
represented in reality the loss of various pre¬ 
vious years: [p 104 C 1] 

Held : that there was no reason why the as¬ 
sessee should not be allowed to claim the 
losses in question under the system of account 
adopted by him when whether the book system 
of account adopted by the assessee was a desir¬ 
able one or not, no profits could eventually 
escape taxation thereunder, although possibly 
the income-tax authorities might in any parti¬ 
cular case have to wait a long time before re¬ 
ceiving profits. [P 103 C 2} 

Held : further, that as the market price of 
share.-* on tne stock-exchange vary immensely 
even from day to day, any such system based on 
the idea of arbitrarily closing accounts on a* 
certain date might prove a highly artificial and 
unsatisfactory one. [p yo5 C 1] 

* ❖ (6) Income-tax Act , 5. 13— Method of 
accounts accepted by the income-tax ojjiccr in 
ono transaction He cannot object to same 
method in similar other transactions. 

Where the income-tax officer accepted the 
method of accounting adopted by the assessee 
in certain transactions but objected to it in 
othor transactions of similar nature: 

Held : that there was no question of the 
doctrine of estoppel, as a mere rule of ovidenco 
applying ; tho doctrine of equitable estoppel 
nocessarily arises. [p 104 0 2 ] 

❖ (c) Income-tax Act, S. 13—Stock valued 
at cost price Market price less in year of as¬ 
sessment Assessee not claiming loss on that 
head—Cost price should be considered. 

In a wheat-selling business, at tho beginning 

0 n a SS2 U ? fc year ’ the aS8es seo found himself 
with 2 22 1 bags of wheat on hand.and took 

credit for these at the actual prico ho had paid 

for them, viz., Rs. 20 a bag. Tho Commissioner 

of Income-tax only allowed Rs. 10 a bag, as ho 

found that in the year in question that was 

eir actual market value. The assessee had in 
previous years neither showed profits nor 
claimed losses on this stock. 

Held : that every consideration of justice and 
equity required that the stock should be valued 
at tho original prico paid by tho assessee for it. 

a, j [P 105 C 2] 

(d) Income-tax Act, S. 4 (3) (i)—Fund al- 

1 as charitable purposes found com¬ 
pletely within assessee’s volition-No deduction 
can be claimed. 

Where certain sums alleged as sot apart for 
c lantablo purposes were claimed as excluded 
from income on the ground that tlioy referred 
to a trust fund, but it was found that thero 
were no real elements of trust present therein 
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in that the assesseo could, by an oral or a 
written order at any moment, completely alter 
the nature of the fund and the management, 
its nature and the distribution of the proceeds 
were entirely within his own volition and no 
one could compel him to spend' the money 
in any paiticular way: 

Held : that the amount had been properly 
included in the income. [P 10(3 C 1] 

D. N . Choudhri —for Applicant. 

G. L. Subhedar and P. R. Sriniva - 
san —for Non-applicant. 

Order. This is a reference by the 
Commissioner of Income-tax under 
S. 66, Income-tax Act, the non-appli¬ 
cant being the firm of Messrs. Bansilal 
Abirchand, R. B. Bankers, the managing 

proprietor of which is Rai Bahadur Sir 
Bisesardas Daga. 

The non-applicant has been assessed to 
income-tax for the year 1925-26. His 
income tax in certain respects has been as¬ 
sessed on the profits of the previous year. 
The non-applicant firm owns branches 
both in and outside the Province and 
indulges in various kinds of business, 
besides that of banking proper. The 
firm owns considerable property at vari¬ 
ous places and shares in a number of 
permanent partnerships and the like. 

Five questions have been referred for 
our opinion : 

(0 Whether tho loss of Rs. 501,200, said 
to have been incurred on New Great Eastern 
^lill shares and claimed in the year under as¬ 
sessment should have been allowed to tho non- 

applicant. 

count o^ eth i° r th ° 0f R9 ’ 48 - 831 ' ««• 

JnhM.ln h<! C [ 0SUru ? f U,e grain business at tho 

aHowed P to 0 tt BhOP ’ sho V? <1 have becn similarly 

auowea to the non-applicant. 

(in) Whether a similar loss of Rs. 3,564 in 
Ilhtvwl Katni shop 8bou, d have been 

allowed to the non-applicant. 

(iv) Whcthor a loss of Rs. 22,676 in respect 
o the value of the wheat-of tho Jubbulporo 

Plicant° U d haV ° beCn nllowod to thu non-ap- 

.Whothef Dharmada receipts, amounting 
to Us. 8,129 wore improperly included in tho 
income of the non-applicant. 

Tho first threo quostions raontioned 
abovo admittedly stand or fall together 

the same principle being involved in 
connexion with the question of whether 

°. r . nofc , t,lcso losses could ho properly 
laimed hy tho non-applicant in the you- 
under assessment. [ n para. 2 of tho 

m| l! iM Commissioner’s roport of tho 

loth l-ehruary 1925 a fair enough dcs- 
cnpt.on ,s given of the method adopted 
>y the non-applicant in connexion with 
mo items wo have mentioned above. In 


the case of stock jobbing business and 
the like, it has apparently been the prac* 
tice of the non-applicant to adopt a some¬ 
what special method of keeping accounts. 
There are two such obvious methods ; 
one to spread the profits or losses over, 
the whole term of years in which trans¬ 
actions occurred or to take final losses or 
gains at the end of the period when the 
transactions completely cease. 

In the case of the New Great Eastern 
Mill shares the non-applicant, adopted 
the latter method. From 1977 onwards 
up to the year preceding assessment the 
non-applicant had been dealing compara¬ 
tively largely in these shares. Transac¬ 
tions both of buying and selling had 
taken place, hut in the year on which the 
non-applicant’s income is based he re¬ 
mained without a single one of these 
shares in his poseession. For the first 
time, therefore, then, the total loss in¬ 
volved in the dealings as regards these 
shares was claimed by the non-applicant 
as a set off for the purposes of income- 
tax assessment. 

The Assistant Commissioner of In¬ 
come-tax, in para. *2 of his order, dated 
the 15th February 1926, was of opinion 
that the non-applicant should have 
closed his share Account during each of 
the years in which transactions in this 
mill shares took place. He pointed out 
that the fact of tho non-applicant hoard¬ 
ing up his account of theso shares for 
several years was apparently inconsis¬ 
tent with the principle underlying S. 13, 
Income-tax Act. The Assist ant Com¬ 
missioner's argument in this connexion 
may be put in a nutshell as follows : 

The assesseo did not close bis accounts an¬ 
nually, but carried the wholo thing as a book 
balance and accumulated the loss of three or 
rnoro years in this year’s account. This is not 
allowable by the income-tax law, as his ac¬ 
counts ought to bo closed every year and the 
loss should bo claimed evory year. 

Tho Commissioner of Income-tax, in 
dealing With the assess'ee’s appeal, was 
also of opinion that the method of ac¬ 
count adopted hy tho latter was not per¬ 
missible. Ho held that the loss on theso 
shares plaimed hy the assesseo could not 
bo re&iyded as tho loss of tho previous 
year but represented in reality the loss 
of various previous years in which 
the hook balances had simply ‘been car¬ 
ried forward without any actual strik¬ 
ing of a profit or loss in any of tho in¬ 
tervening years. 
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The guiding provision of law in this 
connexion is to be found in S. 13, In¬ 
come-tax Act. That section lays down 
that 

income, profits and gains shall be computed 
in accordance with the method of accounting 
regularly employed by the assossee ; provided 
that, if no method of accounting has been re¬ 
gularly employed, or -if the method employed 
is such that, in the opinion of the income-tax 
officer, the income, profits and gains cannot 
properly be deduoed therefrom, then the com¬ 
putation shall be made’upon such bisis and in 
such m inner as the income-tax officer may 
determine. 


Turning to para. 35 of the instructions 
regarding the income-tax law and rule to 
be found at page 9 7 of the Income Tax 
Manual, the possibility of assessing the 
non-applicant in accordance with the 
sytom of account as ho has adopted, is 
clearly adumbrated in the last sentence 
of para. 1 of Instruction No. 36. For our 
own pirt we are wholly unable to see 
why the non-applicant should not be 
allowed to claim the losses in question 
under the system of account adopted by 
him. If that system of account is con¬ 
sidered by the income-tax officer as an 
unsuitable or an improper one, he can 
issue specific orders in the matter under 


the proviso to S. 13, but until ho has 
done so, wo are of opinion that the sys¬ 
tem of account adopted by the non-ap¬ 
plicant should, in the meanwhile, have 
been accepted for the purpose of assess¬ 
ment of income-tax in the year under as¬ 


sessment. It seems obvious that whethei 
the book system of account adopted bj 
the non-applicant is a desirable one oi 
not, no profits can eventually escape 
taxation thereunder, although possible 
the income-tax authorities might in anj 
particular case have to wait a long time 
before receiving profits. Curiously enough 
the Income-tax Commissioner, in his 
order dismissing the non applicant’s ap* 

peal, has, to all intents and purposes, ad* 
mitted that in connexion with these 
shares tho non-applicant must have in 
incurred losses in previous years—losses 
which were admittedly not allowed for 
In tho year under assessment tho In* 
como-tax Commissioner calculates thal 

WaS an ftctual Sain of over Rs 
24,000 as regards the dealings in these 

shares hut ho, with a generosity which 
is perhapa unusual in the case of income 

ax authont.es, did not take this profi, 

nto account for the simple reason thal 

ho could not at that time of day allow 
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the non-applicant for the losses in the 
previous years. 

A very pertinent circumstance in con¬ 
nexion with the question we have to de¬ 
cide is the fact that the non-applicant 
has, in at least two cases, e. g , the Birla 
Jute Mills and the Hukumchand Mills, 
been admittedly taxed on petty profits 
derived from these shares in the preced¬ 
ing years profits which were arrived at 
ou precisely the same system of account¬ 
ing which is now objected to by the 
Commissioner of Income-tax. In the 
case of these shares the account was 
similarly finally struck off after the last 
batch of shares had been disposed of and 
tho net profits, as shown in the year, on 
the basis of which the assessment of in¬ 
come-tax was made, as included in the 
non-applicant’s income for the purpose 
of assessment. It has been urged on be¬ 
half of the non-applicant that tho proper 
procedure for the Commissioner was, 
under the proviso to S. 13, Income-tax 
Act, to have given tho non-applicant due 
notice that, in his opinion, the income 
could not be properly deduced from the 
method of accounting employed and that 
a different method of account would have 
to be adopted. It has been urged in this 
connexion that a question of estoppel 
arises and, while we are of opinion that 
there is no question cf tho doctrine of 
estoppel as a more rule of evidence ap¬ 
plying, it does seem to us that tho doc¬ 
trine of equitable estoppel necessarily 
arises in tho circumstances of the caseJ 
The Commissioner of Income-tax has for 
other purposes, viz., the Hukumchand 
Mills and Birla Jute Mills, accepted, for 
purposes of estimation of profits, pre¬ 
cisely tho same system of accounting 
which ho now objects to when, as in -the 
ciso of Now Groat Eastern Mills shares, 
a loss has occurred. This position seems to 
us contrary to the most elementary prin¬ 
ciples of justice and equity and, in reality, 

amounts to saying that an assessee’s in¬ 
come in any given year is what ho has 

made out of a profitable branch of busi¬ 
ness, but that, at tho same time, any loss 
made in another absolutely analogous 
branch of his business should not be 
taken into account in determining what 
his assessable income is. 


We geo, moreover, that considerable 
difficulty is likely to arise in tho method 
of accounting which tho Commissioner of 
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Income-tax considers should have been 
adopted by the assesses. He apparently 
desires the assesses in each year to esti¬ 
mate his losses on the stock of shares in 
■question. Any such system, it seems to 
us, might prove a highly unsatisfactory 
one. The market price of shares on the 
stock exchange vary immensely even 
from day to day and any such system, 
based on the idea of. arbitrarily closing 
accounts on a certain date, might prove a 
highly artificial and unsatisfactory one. 
Under the applicant’s system of keeping 
account, assuming it to be carried out in 
a business-like, thorough and straight¬ 
forward fashion it seems to us inevitable 
that actual losses or shares in question 
over the whole set of transactions con¬ 
nected therewith will be definitely 
known when the transactions in these 
have ceased for good and all. Indeed, 
from another point of view, it would 
seem impossible in any given year in the 
ease of shares like these to arrive at any 
reasonable or proper estimate of profit 
or loss incurred for the simple]reason that 
it is impossible to estimate at their pro¬ 
per value whatever shares concerned the 
holder may still have in his hands. 

We have already alluded to the fact that 
'the Commissioner of Income-tax estimated 
that a profit of Rs. 21,000 odd had been 
made on these shares in the Sarabat year 
1977*1978, but this estimate seems to us 
a surely artificial one for the simple 
reason that, in comprising the shares on 
hand, the Commissioner of Income-tax 
took their valuo at the time of the tran¬ 
saction which occurred therein. Under 
the conditions then prevailing as regards 
such shares, any such value might be 
artificial and very far from the truth, 
and the method adopted is an extremely 
arbitrary one. Unless and until, there¬ 
fore, the Commissioner of Income-tax 
sees cause to insist under S. 13, Income- 
tax Act, on the assossoe employing an¬ 
other method of accounting, wo are of 
opinion that, having regard to the pro¬ 
visions of S. 21, Income-tax Act, the 
asses-Joe was entitled to claim a debit for 
the loss incurred on these New Great 
Eastern Mills shares. As wo have pointed 
out, it is clear that in connexion with 
other shares the Commissioner accepted 
this method for the purpose of calcula¬ 
tion of gains, and tho principle laid down 
y Coutts-Trotter, C. J., and Krishnan, J., 
in Commissioner of Income-tax , Madras 
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v. Chengalvaroya Chetti (l), 6eems to us 
to be fully applicable to the present case: 
cf. also Commissioner of Income-tax , 
Madras v. Subramaniam Chettiyar (2J. 
We would, therefore, answer the first 
question referred to us in the affirmative. 

Coming to the second question, e. g., 
the loss of Rs. 48,831 incurred on ac¬ 
count of the closure of the grain busi¬ 
ness at the Jubbulpore shop: precisely 
the same considerations apply and the 
same remark applies to the loss of Rs. 
3,564 in respect of the Katni shop. 

The fourth question referred for de¬ 
cision is whether the loss of Rs. 22,676, 
incurred in connexion with the value of 
bags of wheat at the Jubbulpore shop 
should have been allowed. At the begin¬ 
ning of the account year the non-appli¬ 
cant found himself with 2,227 bags on 
hand and took credit for these at the 
actual price he had paid for them, viz. 
Rs. 20 a bag. The Commissioner of In¬ 
come-tax, however, ortly allows Rs. 10 a 
bag, as he finds that in the year in ques¬ 
tion that was their actual market value. 
If the Commissioner of Income-tax is cor¬ 
rect in his estimate of the value, it follows 
that in the preceding year or the previous 
one, the non-applicant must have in¬ 
curred a loss of Rs. 10 per bag in connexion 
with the said stock. Admittedly, this 
was never claimed and, as the assessee 
had in previous years neither showed pro¬ 
fits nor claimed losses in this stook, we 
are of opinion that every consideration 
of justice and equity required that the 
stock should be valued at the original 
price paid by the assessee for it, if we are 
to arrive at a really correct and not an 
arbitrary calcultaion of its profits or 
lossos in connexion with this branch of 
this business. It is not disputed that 
tho same system of accounting was, 
mutatis mutandis, adopted in connexion 
with this item as applied in the case 
of the first three items wo havo dealt with 
above for tho same reasons we would 
answer the fourth question referred to us 
in tho allirmativo. 

The fifth question stands on a different 
footing. Tho suggestion on behalf of the 
non-applicant is—vide tho statement of 
his agent made on 30th July 1926—that 
these dharmada receipts really refer to 
a trust fund and should bo excluded from 
tho income. Tho item in question is- 

(1) A. IT H. 1 925~Mad 7 i- 2 l 18 mTi d. 836. 

(2) A. I. R. 1927 Mad. 84L—50 Mad. 765. 
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made up of 11 items referring to 11 
different shops. It is shown as interest 
paid on amounts set apart by the 
non-applicant’s predecessors for chari¬ 
table purposes and it is alleged that 
it is only used for such purposes. ‘We 
are wholly unable to see that the real 
elements of trust are present therein. 
Very obviously, the non-applicant can, 
by an oral or a written order at any 
moment, completely alter the nature of 
this fund and can, in short, abolish the 
Dharmada* system if he so desires. The 
management, its nature and the distri¬ 
bution of the proceeds are entirely with¬ 
in his own volition and no one can compel 
him to spend the money in any particular 
way. We agree with the Commissioner 
of Income-tax that this amount has been 
properly included in the income. We, 
therefore, answer the first four questions 
referred to us in the affirmative and the 
fifth question in the negative. In other 
words, as regards the fifth question the 
Dharmada receipts amounting to Rs. 
8,129 were properly included in the in¬ 
come of the non-applicant. 

As regards costs the non-applicant has 
succeeded in the main and we accord¬ 
ingly order the applicant to bear his costs 
which we assess at Rs. 250. 

D.D. Order accordingly. 
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Hallifax, A. J. C. 


Shribalabh Brahman —Plaintiff—Ap¬ 
plicant. 

v. 

Gulab Mali —Defendant—Non-appli¬ 
cant. 


Civil Revn. No. 271 of 1926, Decided 
on 29th June 1927, from order of 2nd 
Class 1st Addl. Sub-Judge, Harda in 
Civil Suit No. 41 of 1922, D/- 24th Juno 
1926. 

[a) Civil P. C., S. 151 Landlord and tenant 

—Minor occupancy tenant—Suits by landlord 

for rent—Tenant not appearing in Court—Ex- 

partc decree passed — Tenant getting the 

decrees set aside on grounds of his minority 

and nonrepresentation in the suit—Landlord 

on the tenant's attaining majority , applying to 

h ^c hxs previous rent suits restored-Sults 
should be restored. 


A landlord filed a suit against an 
pancy tenant for rent due from him 
the plaint described the tenant as minor 

asked for the appointment of his grandmo 

as h.s guardian for the suit and notices , 


duly served, but there was no appearance for 
the defendant and the Court passed an ex-parte 
decreo without having appointed any guardian 
for the defendant, whereupon the minor filed 
a civil suit claiming a declaration that the 
rent decYee passed against him was void because 
he was still a minor and had not been represen* 
ted in the suit at all. A decree to that effect 
was passed and an appeal against it failed. 
After this, two more suits were instituted bv 
the landlord in whom also the tenant did not 
appear and so ex-parte decisions against him 
were passed. The minor again filed suits- 
against these decrees which also were declared 
void liko the previous one. The landlord, sub¬ 
sequently, on the tenant's attaining majority,, 
filed an application to have his three rent suits 
restored to the file and treated as still pending, 
under S. 151, Civil P. C. 

Held : that as the rent claimed in all three 
cases was really due to the landlord, it is at- 
least certain that he had a right to have that* 
question examined when he filed his suits, and 
as the tenant himself or his guardian inten¬ 
tionally refrained from appearing in all the 
rent-suits for no purpose but that of allowing, 
decrees to bo passed ou them which could be^ 
set aside on the ground of minority after the 
claims Were time.barred, they took an undue 
advautago by the use of the rules of procedure, 
however correct that use m*y be, that is to say,’ 
it is an abuse of them, and so the only way of 
preventing that abuse is by ordering that the 
three rent-suits shall be restored to the file' 
and treated as pending cases, instituted on the 
dates on which the plaints were originally 
presented, and shall be tried out from the 
beginning. [P 107 C 1,2 P 103 C:lji 

^ ^ ( b) Civil P. C., S. 151— Provisions of law 
leading to injustice—S. 151 applies—It also 
applies to violate provisions of law under cer¬ 
tain circumstances. 

\\ horo there are direct provisions of the law 
by which justice can be attained and injustice 
avoided, S. 151 naturally has no application. 

It applies only when there are direct provisions- 
of the law of procedure which load to injustice. 
The application is wholly ono for the 
violation of provisions of the law and S. 151- 
says this can be done, though only in certain, 
strictly limited circumstances. The argument 
that if the applications under S. 151 are gran¬ 
ted they will nullify tho effect of certain de¬ 
crees passed by tho civil Courts is no argu¬ 
ment for or against them. [P 107 C 2] 

G. L. Subhedar —for Applicant. 

K. V. Dcoskar for Non*applicant. 

Gulab Mali, the opponont of 
this and the two connected applications- 
for revision, is an occupancy tenant of 
land belonging to the applicant Shri¬ 
balabh Brahman. lie attained majority 
on 29th May 1924. On 15th April 1920,. 
Shribalabh filed a suit against him (C. S. 
No. 57 of 1920) claiming the amount of 
tho second kist of rent for 1916-17 and 1 
the full rent of tho two following years. 
Tho plaint described Gulab as 15 years* 
of ago, which was very nearly correct.. 
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and asked for the appointment of ms 
grandmother as his guardian for the suit. 
Notices ^ere duly served, but there was 
no appearance for the defendant and the 
Court passed an ex*parte decree on 15th 
April 1920, without having appointed 
any guardian for the defendant. 

In 1922 Gulab filed Civil Suit No. 85 
of 1922, claiming a declaration that the 
rent decree passed against him was void 
because he was still a minor and had not 
been represented in the suit at all. A 
decree to that effect was passed, on the 
6th November 1922, and an appeal 
against it naturally failed. 

In the same year Shribalabh filed two 
more suits for rent against Gulab, No. 41 
of 1922, on 20th February 1922, about a 
month before the institution of Gulab's 
suit for a declaration in respect of the 
previous decree, and No. 323 of 1922, on 
8th August 1922, four or five months 
after it. That there was no fraudulent 
intention about this, at least when the 
suits were instituted, is proved by the 
excessive carelessness shown in describ- 
ing Gulab not only as a major in 
both suits but as 21 years old in 
February in one and as 40 in August 
of the same year* in the other. Sum¬ 
mons in each case was served on Gulab 
personally, which of course he disre¬ 
garded, and ox-parte decrees for the rent 
claimed were passed on 12th June 1922 
a month after the first decree had been 

’i e V ( 0ld ' and 3rd 0 ^obor 1922, a 

were , n Like fche firsfc they 

1925 n 1 deo .* ai ' 0d void on 2nd May 
1923’ “ 9Ult ln9tltuted by Gulab in 

After wasting some months in apneal- 

7 i-r 6 T!:, t,lis decla ^ory decree in 

addition to the two years wasted in con- 

SS? 8 , 41 ? 0 sui4 whi °b it was passed, 
bhribalabh applied, on 5th October 1925 

o have his three rent suits restored to’ 

the file and treated as still ponding 

under S. 151, Civil P. C . That is an 

iinT 1SS1 . < i n 4 la4 thls couId not bo done 

dure Co 1° P T' 8i ° nS ° f 4,10 Civil Proce- 
uro Code and a prayer that those provi- 

thai f,° coutravonc< l, on the ground 

justice 1S i 410 ° nly Way in w,1 'ch in¬ 
justice can bo prevented. Tho -judgment 

a! ti 9 °t W it r I Urt ^ 1Urd 4 ° f ° Uow - but 
Ur ,. 4 , U shows a complete failuro to 

understand the position Pour argu° 

meats are sot out as advanced against 

the granting of the application, and "fn 




the view that these “ seem plausible 
enough ” the application is rejected. 

The first argument is 

that when there are express provisions of law 
dealing with a case S. 161, Civil P. C., has no 
application.’ 

That is perfectly true in a sense, but a 
sense directly opposite to that in which 
it has been understood. Where there are 
direct provisions of the law by which 
justice can bo attained and injustice 
avoided, S. 151 naturally has no appli- 
cation. It applies only when there are 
direct provisions of the law of procedure 
which lead to injustice. 

The next two ' arguments ” are in¬ 
stances of direct provisions of the law 
which would be violated if the applica¬ 
tion were granted. But the application 
is wholly one for the violation of provi¬ 
sions of the law and S. 151 says this can 
be done, though only in certain strictly 
limited circumstances. (One of the pro¬ 
visions mentioned is that for setting 
aside an ex*parte decree. It is hard to 
see how that comes into this case ) 

The fourth argument is 

that if the applications are granted they will 
nullify the effect of the declaratory decrees 
passed by the civil Courts. 

That is certainly a correct description 
of the applications, hut it is no argu' 
ment for or against them. If it were a 
reason for not granting them, the decla¬ 
ratory decrees ought never to have been 
passed, as they certainly nullified tho 
effect of the previous rent decrees. 

Gulab Mali has furnished many indi¬ 
cations of the rent claimod in all three 
oasos having been really due, particularly 
by failing to deny it in this Court even 
after time was allowed to him to ascer¬ 
tain the facts, if they were not known to 
him already. But even if it cannot be 
assumed for the purposes of the present 
discussion that tho rent claimed was 
really due, it is at least certain that Shri¬ 
balabh had a right to have that question 
examined when ho filed his suits. 

Now it is clear that Gulab understood 
the whole matter when tho first notice 
was served on him in 1920. Ho was 
then 14 or 15 years of age, and in 
1922, filed tho suit in which tho rent- 
decree was sot aside. It is probable that 
ho acted himself in tho matter, porhaps 
under advico from others, hut anyhow ho 
himself or his guardian intentionally 
refrained from appearing in all tho rent 
suits for no purpose but that of allowing 
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decrees to be passed on them which could 
be set aside on the ground of minority 
after the claims were time.barred That 
is undoubtedly getting an undue ad¬ 
vantage by the use of the rules.of proce¬ 
dure, however, correct that use may he, 
that is to say it is an abuse of them. 

In this case there is no way of pre¬ 
venting that abi.se but by ordering that 
the three rent suits shall bo restored to 
the file and treated as pending cases, in¬ 
stituted on the dates on whicn the plaints 
were originally presented, and shall be 
tried out from the beginning. I know of 
no provision of the law authorizing such 
an order, and there may be many that 
directly forbid it, but the power to pass 
it (mentioned in S. 151, Civil P. C., as 
existing of itself but not conferred by 
that section) can be used only in these 
-circumstances ; unless it is the power to 
break rules, it is nothing at all, and rules 
that do not exist cannot be broken. The 
•order stated is accordingly passed. The 
whole costs of these proceedings, in which 
the pleader’s fee will be fifteen rupees, 
and of those in the lower Court out of 
which they arose, will be paid by Gulat/ 
Mali. 

s.J. Case remanded. 
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Findlay, J. C. and Macnair, A. J. C. 

Sheobalak Prasad —Accused—Appel¬ 
lant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 79 of 1927, Deci* 
ded on 13th May 1927, from judgment 
of Sess. Judge, Raipur, D - 23rd April 
1927, in Sessions Trial No. 7 of 1927. 

(а) Evidence Act, S. 27—S. 27, is not re¬ 
pealed by S. 1G2, Criminal P. C.—Criminal 
P. C., S. 1G2. 

Section 27, Evidonco Act is not repealed by 
S. 162, Criminal P. C. A.I.H. 102G liana. 116 
{F.B.) t Foll. [P uoc 1] 

(б) Criminal P. C., S. 162— S. 162 does not 
refer to a statement made by an accused after 
arrest . 

The word “statement 0 in S. 162, Criminal 

P. C., is a very general word. It is intended to 
refer to statements recorded under the provi¬ 
sions of! Ss. 160 and 1GL, Criminal P. C. A clear 
-distinction is drawn in S. 179. Criminal P C. 
between persons who appear to be acquainted 
with the circumstances of the case" and the 
accused, and this must raise a doubt whether 
the phrase persous supposed to be acquainted 


with the facts and circumstances of the case’* 
in S. 161 includes an accused after arrest, but 
the side note to S. 161 can be used to assist to 
come to the conclusion that S. 161 is not in¬ 
tended to apply to an arrested accused. There¬ 
fore it follows that S. 162 does not refer to 
statements made by an accused after arrest; 
A.I.H. 1926 Rang. 116 F.3.), Foil. [P 110 C 2] 

B. N. Padhey and K. B. L. Agnihotri — 
for Appellant. 

G.P. Dick —for the Crown. 

Judgment.— The learned Sessions 
Judge has found that the appellant Sheo¬ 
balak Brahman, a lad of about 16 years, 
murdered Babadin, a Banya boy about 
9 years old and has sentenced the appel¬ 
lant to death. 

The main facts found by the learned 
Sessions Judge, who has devoted proper 
attention to the consideration of the 
prosecution evidence, are as follows: On 
the morning of Tuesday 22nd February 
1927, Babadin, who wore ornaments 
worth about Rs. 64, took the cattle 
to the kharga in order to deliver 
them to the village grazier. Mangulal, 
P. W. 20, Babadin's father, went to the 
kharga with another cow and noticed 
Sheobalak at the kharga. Sheobalak 
and Babadin subsequently went to the 
house of Mt. Bitti, P. W. 4, where Sheo¬ 
balak purchased some guavas. Babadin 
returned to his parents’ house at about 
9-30 a m. and told his mother that Sheo¬ 
balak had given him guavas to eat and 
had promised to give him some more. 
His mother told him not to go back to 
Sheobalak. Her reason for doing so may 
have been that meal-time was approach¬ 
ing. Sho then wont to the tank to bathe. 
Mangulal road for about an hour and 
then took his food. While doing so, ho 
asked his wife whore Babadin was. She 
said sho would look for him and sho and 
Mangulal inquired at the neighbouring 
houses. Mt. Bitti, P. W. 4, told Mangu¬ 
lal of the saIo of the guavas and at about 
2*30 p.m. Mangulal went to the house of 
Bhoohalak. Sheobalak said that the hoy 
had loft him after eating guavas and ho 
had not seen him again. The search was 
continued and Mangulal heard that two 
girls had seen Sheobalak and Babadin 
going towards Bhaislotan. After receipt 
of this information the jungle was 
searched. Next morning Mangulal sent 
a report, Ex. P-1, to the police. Tho 
search was continued and tho body of 
Babadin was found in a nala in tho 
jungle. All tho ornaments excepting tho 
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earrings had been removed. Chunnilal, 

Sub-Inspejtor of Police, P. W. 22, states 

that Baura, P. W. 8, brought the first 

information report, Ex. P-i, at about 

8 a.m. on 23rd February lb27. This 

report mentions that the boy had been 

seen going with Sheobalak towards Bhais- 

lotan by the daughter of Deonath and a 

girl of Bhadora. When the body was 

discovered, Mangulal asked Gulab Kotwar 

P. VV. 7, to report the discovery to the 

police. Chunnilal, P. W. 22, got Gulab '9 

report, Ex. P-2, recorded at about 1L a.m. 

Ho was camping at mauza Karhani and 

sent both the reports, Exs. P-i and P-2, 

to the police station of Mar>\ahi. Chunnr 

lal proceeded to the spot where the body 

was and held an inquest. There were 

two wounds on the head. The body was 

then sent for post-mortem examination. 

Chunnilal then went to the house of 

Sheobalak and seized the shirt he was 

wearing as it appeared that it was 

stained with blood. This shirt was 

subsequently sent to the Imperial Sero* 

logUt who reports that it is stained with 

human blood. Sheobalak then told the 

Sub-Inspector that he had given the 

ornaments of Babadin to his servant 

Gora. Gora was sent for and he dug up 

the missing ornaments from a held out¬ 
side the village. 

The two girls to whom Ex. P-l refers, 
Sitabia, P. VV. 5, and Chaiti, P. W. 21, 
have bdon examined. Sitabia before the 
committing Magistrate, stated that she 
saw Sheobalak and Babadin from her 
courtyard. She is a small girl and may 
have forgotten the circumstances in 
which she saw the boys. In the Sessions 
U)urt she says she saw the boys when 
she was taking dhup from trees. Chaiti, 
W 21, tolls the same story. Sakha¬ 
lin, P. VV. 6, says that he saw Sheobalak 
going towards mauza Sooni with a farsi 
about midday on the day of the murder. 
Wo need not refer to the evidence re¬ 
garding the recovery of the farsi from 
Nandlal, P. W. 15. The recovery is not 
important as no stain was found on the 
*ar8i. Nandlal has made contradictory 
statements and no weight can bo laid on 
his statement that Sheobalak gave him 
the farsi on the day of the murder. 

uq rif ?» PPOl, . ant 8 c>Un8 ° l urges boforo 
us that there is no direct evidence against 

ns client and that sinco Sheobalak is 
U)t a puipor, the obtaining of the orna¬ 
ments was not a sulliciont motive for the 


commission of the crime. He argues that 
the evidence regarding Sheobaluk’s state¬ 
ment about the ornaments is inadmissible. 
Wo shall deal with this argument later 
and shall first consider the remainder of 
the evidence. 

Sheobalak, before the Magistrate, denied 
that he had purchased guavas at all, but 
there is no reason whatever to disbelieve 
the evidence on this point. We believe 
the evidence that Ex. P-i was written, 
before the body was discovered. It con¬ 
tains a clear reference to the story told 
to the Sessions Judge by Sitabia, P. W. 5, 
and Cbaiii, P. W. 21. We have, there¬ 
fore, no hesitation in accepting the evi¬ 
dence of these girls in spite ol the facts 
that Sitabia was under a misapprehen¬ 
sion when she was examined beiore the 
committing Magistrate, and that Chaiti 
P. \V. 21, was not examined before the 
Magistrate. The appellant has never 
stated that he weU with Babadin to the 
jungle before Babadin returned to his 
house and the time indicated by Chaiti 
is about the time when Babadin left his ' 
house after his return. We have no 
doubt then that Babadin, after visiting 
his house, was seen going with Sheobalak 
in the direction of Bbaislotan. He was 
murdered in a nala beyond Bbaislotan: 
the Sessions Judge in para. 3 of his judg¬ 
ment has given particulars regarding the 
situation of Bhiislotan and the spot 
where the body was d scovered. 

In the next place the shirt that Sheo¬ 
balak was wearing was seized on the 
afternoon of the day on which the boy 
was murdered and the Imporial Sero- 
logist has reported that blood was found 
on the shirt. Sheobalak’s explanation of 
these blood*stains is supported by na 
evidence and is improbable. 

Again there is no reason for rejecting 
the evidence of Sakharara, P. W. 6, who 
states that at about midday he saw the 
appellant returning from the direction of 
the spot where the body was found carry¬ 
ing a farsi in his hand. This is an 
implement with which the wounds found 
on the body might have been inflicted. 

Next thoro is the fict that the orna¬ 
ments taken from the boy wore produced 
by Gora who is in the service of the 
appellant. It would he a strange coin¬ 
cidence, if the appellant had been wrongly 
suspected on insullicient grounds, that 
the ornaments woro found in the posses¬ 
sion of his only servant. 
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It is a well-known fact that a very 
(large proportion of murders of children 
•from the sake of ornaments are commit- 
~ted by youths who have recently become 
adolescent. The motive must be a desire 
to obtain the means to gratify desires 
which are strong at this stage of life. 
Sheobalak is said to be a strong and 
fgrown-up boy. It is very likely that, 
though he had cultivation, he had not 
^control of the resources of the family. 
There is then a probable motive for the 
•murder. 

We are, therefore, of opinion that, 
:apart from the evidence that the appel¬ 
lant slid that he had given the ornaments 
to his servant Gora, the conviction is 
fully justified. 

We proceed to consider the admissibi¬ 
lity of this evidence. There has been 
some difference of opinion on the question 
whether S. 162, Criminal P. C., has by 
•implication repealed S. 27, Evidence Act. 
The provisions of S. 27, Evidence Act, 
have been in force since 1872. They have 
been constantly applied and their scope 
has been frequently discussed in judg¬ 
ments. We find it impossible to believe 
that there was any intension to repeal 
such widely-known and important provi- 
' sions by implication. 

. It is a reasonable presumption that tho legis¬ 
lature did not intend to keep really contradic¬ 
tory enactments on tho Statute Book, or, on tho 
other hand, to effect so important a measure as 
tho repeal of a law without expressing an in¬ 
tention to do so : (Maxwell on the Interpreta¬ 
tion of Statutes, Gth odn., p. 296). 


It appears to us that this presumption 
has special force when the law referred to 
is widely known and constantly applied. 
We find support for our belief in the re¬ 
ported Full Benoh judgment of Emperor 
v. Mating Tha Din (I). Four of the lear¬ 
ned Judges on the Bench agreed that S. 27, 
Evidence Act, was not repealed, and 
Heald, J., tho only dissenting Judge, 
states : 

*I do not for a momont think that S. 162 of tho 
Code was intended to affect S. 27, Evidence Act. 

On p. 36 in Maxwell on tho Interpre¬ 
tation of Statutes, it is said : 


But it is another elementary rule tl 
thing which is within the lettor of a st 
will, generally, bo construed as uot withir 
statute unless it bo also within tho real i 
tion of the legislature aud tho words if 
ciently tlexible, must be construed in the 
which, if less correct grammatically, is mo 
harmony with that intention. 


*(F.B.) R, ‘ 192 ^~** an S- 11C=*4 Rar 


Again on p. 38 : 

General words admit of indefinite extension 
or restriction, according to tho subject to which 
they relate, and the scope and object in con¬ 
templation. They may convey faithfully enough 
all that was intended, and yet comprise also 
much that was not. 

Now the word “ statement ” in S. 162, 
Criminal P. C., is a very general word. 
We agree with the opinion of Rutledge, 
C. J., in Emperor v. Maxing Tha Din (I), 
that this word was intended to refer to 
statements recorded under the provisions; 
of Ss. 160 and 161, Criminal P. C. This 
is a possible and reasonable construction! 
and it appears to us one which, even if 
less correct grammatically than other con¬ 
structions, is more in harmony with the 
intention of the legislature. 

Section 161, Criminal P. C. authorizes 
certain police officers to examine orally 
any persons supposed to be acquainted 
with the facts and circumstances of the 
cise. Heald, J., has remarked that this 
miy include the eximination of accused 
or suspected persons. We agree in so far 
as such persons are examined in the capa¬ 
city of persons who are supposed to be 
acquainted with the facts and circum¬ 
stances of the case. But a clear distinc¬ 
tion is 'drawn in S. 173, Criminal P. C., 
between 

parsons who appoar to be acquainted with the 
circumstances of tho case 

and ths accused, and this must raise a 
doubt whether the phrase 
persons supposed to bo acquainted with the 
facts and circumstances of the caso 

in S. 161 includes an accused after arrest 
Iu our opinion, as this doubt exists, 
the side-note to S. 16L cm be used to 
assist us to come to tho conclusion that 
S. 16L was not intended to apply to an 
arrested accused. The side-note to S. 161 
is Examination of Witnesses by Police” 
and as Maxwell states on p. 76 of his 
treatise, the rule as to tho rejection of 
side-notes for the purposes of interpreta¬ 
tion is now of imperfect obligation. 

It follows that S. 162 does not refer to 
statements made by an accused after ar¬ 
rest. We hold then that tho statement 
of tho appellant that he had given tho 
ornaments to Gora is admissible in evi¬ 
dence. We bolievo that the police had 
no idea that Gora could produce these 
ornaments until the statement was made. 
There is ample authority for holding that 
a statement that property has boon givon 
or sold to a certain person and that state¬ 
ment loads to the rocovory of tho pro- 
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perty is admissible in evidence. In this 
case we hold that it did lead to the re - 
<sovery of the property. The statement 
indicates* that the appellant had been in 
possession of the property soon after the 
murder and furnishes very strong addi¬ 
tional grounds for his conviction. 


We dismiss the appeal and uphold tho 
conviction. We have experienced some 
difficulty in deciding the question of sen¬ 
tence. Crimes of this nature should ordi¬ 
narily be punished with tho sentence of 
death, but the medical evidence shows 
that the appellant is only 16 years of age 
and we have come to the conclusion that 
his extreme youth furnishes a ground for 
passing the lesser sentence. We, there¬ 
fore, reduce the sentence to transporta¬ 
tion for life. 


N.K. 


Sentence reduced. 
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Order.—I am of opinion in this case 
that the orders of the lower Courts are 
improper ones. The learned District 
Judge, on tho authority of Tipangavda v. 
Ramangavda (l) and Raoji Baburao v. 
Bansilal (2),‘has held that the applica¬ 
tion, dated 3rd September 1926, ap¬ 
parently presented to the Court on 4th 
September 1926, could not bo held to 
amount to an application for setting aside 
the sale. In the 43 Bombay case quoted, 
there was apparently a mere deposit 
without application, a receipt being ob¬ 
tained from tho nazir. In the 44 Bombay 
case quoted, no application to, or com¬ 
munication with, the civil Court was 
made. Here, the application was pre¬ 
sented in the Court and there can be no 
question whatever, but that it was in 
effect intended to be an application 
under R. 89, 0. 21, Civil P. C., although, 
in the terms thereof, there was no express 
prayer for the setting aside of the sale. 
The reader’s report shows that it was, 
however,supposed and presumed to be such 
and the application in question was duly 
signed by the Subordinate Judge. 


Ronya and osiers—Judgment-debtors— 
Applicants. 


v. 


Non-App 


Baliram —Decree-holder — 

cant. 

°i«iL^ eva - No ‘ 153 of 1927 * Decid 
on leth gepternhe,: 1927. from decree 

ceptable though not containing express nro 
/or setting aside sale. express pray 

Where an application prosonted in tho Con 
although, in tho terras thereof, thoro was 

r for , the settin « ^ «*•« 
was treated as one for setting asido the sale 

the Subordinate Judge who signed tho rep, 

and allowed tho raonoy to bo deposited. P 

//efd : that the application should bo treat 

sssiBa'”* M ii,;*,!" 

(he value i, deposited. 1 ' 

° a . n 1 n ° tb ° “aid to have been coraplet 

of 25 nor c 'ni , l<1 i b T U flocoptod “nd tho dopo 
v> per cujit. had boon made. [P ip2 C 

n* G-DMta for Applicants. 

W. Kathalay for Non-Applicant. 


It is true that the report of the reader 
on tho back of the application is not 
necessarily authoritative, but that report 
stated that the application was one for 
the setting aside of the sale. Although 
this was not so, having regard to the 
actual phraseology of the application, it 
was treated as such by the Subordinate 
Judge who signed the report and allowed 
the money to be deposited. In those 
circumstances, I am unable to concur 
with the lower Courts that the applica¬ 
tion was not, in effect, one for the setting 
aside of the sale. In view of its purport 
and terms this was precisely what it was 
and it could indeed have been nothing 
else On any reasonable construction of 
the document, therefore, it must be hold 
that there was an application on 4th 

September 1926 for tho setting aside of 

the sale, and it is not disputed that the 
applicant had made the necessary deposit 
therewith, as required by R. 89. 0 21 
Civil P. C. ’ ' 

The next point, which arises for deci¬ 
sion, is whether the application of 4th 
Se ptemb e r 192 6, was made within 30 days 

U) [W20] ^44 Bom. 50=54 I. C. 670=22 Bom. 

(2) [1910] 48 Bom. 785=53 I.C. 135=21 Bom. 
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of the sale. On that point, I am of 
opinion that limitation ran not from 3rd 
August 1926, but from 5th August 1926. 
The bid was only accepted on 5th August 
1926 and, having regard to the terms of 
R. 84, 0. 2L, I do not think the sale can 
be said to have been completed until the 
the bid had been accepted and the deposit 
of 25 per cent, had been made. So long 
as the bid was not accepted, it is impos¬ 
sible to say in my opinion that the sale 
was completed. 

It follows, therefore, in my opinion 
that the Judge of the first Court was not 
entitled to confirm the sale: the order of 
13th November 1926 passed by the Sub¬ 
ordinate Judge, is reversed aud Execu¬ 
tion Case No. 187 of 1925 is remanded to 
his Court for disposal according to law 
in accordance with the above remarks. 
The present applicants’ costs in this 
Court and in the lower appellate Court 
will be borne by the non-applicant, 
decree-holder. I fix Rs. 15 as pleader’s 
fees. 

S.J. Case remanded . 
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Findlay, J. C. 


Paiku —Plaintiff—Appellant. 



Mt. Kamalji — Defendant—Respondent. 

Second Appeal No. 453 of 1927, Deci¬ 
ded on 26th September 1927, from decree 
of Additional District Juige, Nagpur, D/- 
14th July 1927, in Civil Appeal No. 34 of 
1927. 

Civil P. C. ( S« 11 Hes judica (— C a u sc s of 
action arising out of the sar.ic title — One cause 
of action decided in an independent suit — 
Second suit on the other cause of action is 
barred. 

Where causes of aotion although relating to 
different details, viz., in the previous suit the 
materials of the house, and in the second suit 
the sito of the house, both arose out of precisely 
the samo title, viz., that plaintiff had acquired 
the property under the salo deod of a certain 
date. 


Held : that decision in the previous suit op¬ 
erated as res judicata and the second suit was 
barred : 2 N. L. R. 94,; 30 Rom. 19; and 2G 
J dad. 7GO, Dist. [p Q 2J 

S. Y. Deshmukh—(or Appellant. 

Judgment. I have heard counsel for 
the plaintiff-appellant in this case but 


find myself in full agreement with both 
the lower Courts in their finding that the 
judgment in Suit No. 275 of 1925, was 
necessarily res judicata in the present case, 
for there cannot be the slightest doubt but 
that in that suit the present plaintiff 
could and should have joined the relief 
which he now claims. It is equally clear 
to me that a decision on the question of 
the appellant’s title to the house had 
necessarily to be made in that suit, as the 
then defendant directly raised the ques¬ 
tion of title, and that wa9 found against 
the present plaintiff. The facts in 
Gopala v. Ania (1) were very different. 
In it, in a previous suit the decision in 
which the lower Courts had held to op¬ 
erate as les judicata, the question of title 
was neither put in issue nor ‘adjudicated 
upon. In the case quoted, the cause of 
action in the previous suit on a lease arose 
ex contractu ; here, on the other hand, 
the causes of action although relating to 
different details, viz., in the previous suit 
the materi ils of the house, and in this 
suit the site of the house, both arose out 
of precisely the same title, viz., the plain¬ 
tiff’s claim was that he had acquired the 
property under the sale-deed of 12th 
August, 1908. The question of alleged 
res judicata discussed in Govind v Jijibai 
(2) was an entirely different one, nor is 
the decision in Uamasxuami Ayyar v. 
Vythinatha Ayyar (3) which has been 
quoted by counsel for the appellant, at all 
apposite to the facts of, or the principles 
involved in the present case. 

I am in full agreement with the deci¬ 
sions of the Judges of the two lower 
Courts and dismiss the present appeal 
without notice to the respondent. 


N.K. 


\ppeal dismissed. 


(1) [1906] 2 N. L. R. 94. 

(2) H9L2] 30 Bom. 189=13 I. C. 849=14 Bom. 
L. R. 9 

(3) [1903] 2G Mad. 760=13 M. L. J. 448. 
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Hallifax, A. J. C. 

Narsinghdas Marwari —Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Revn No. 172-B of 1927, De¬ 
cided on 17th September 1927, from de¬ 
cision oi Sess. Judge, Amraoti, in Cri¬ 
minal Appeal No. 261 of 1927, D/- 12th 
July 1927. 

(а) Penal Code, Ss. 378, 420, 403 and 409— 
Difference between offence of theft, cheating, 
criminal misappropriation and criminal 
breach of trust explained. 

An easy method of differentiating between the 
offence of theft, cheating with delivery of pro¬ 
perty, criminal misappropriation and criminal 
breaoh of trust is to find out whether the origi¬ 
nal taking was honest or dishonest and whether 
it was with the consent of the owner or without 
it. In theft the original taking is without 
honesty and without the consent of the owner, 
and in criminal breach of trust it is with both. 
In obtaining property by cheating the taking is 
dishonest but with the consent of the owner, and 
in criminal misappropriation it is honest but 
without the consent of the owner. [P 114 C 1, 2] 

(б) Criminal P. C., <S. 439 — Revision is not 
competent to correct mere illegality, 

The power of interference in revision is to be 
used only for the purpose of correcting injustice 
and not mere illegality. [P 114 C 2] 

R. R. Jayavant —for Petitioner. 

G. P. Dick , Standing Counsel —for the 
Crown. 

Order • This, like most applications 
for revision in criminal cases, is nothing 
more than a second appeal in which no 
question of law whatever is raised, but 
every finding of fact in which the Courts 
below concurred is attacked, not, as obvi¬ 
ously mistaken, but on the ground that an 
evaluation of the evidence by this Court 
should and would lead it to a different 
conclusion. Even if that did happen, 
this Court would not have even the right 
to disturb the decisions at which the ap¬ 
pellate Court has arrived. It happens 
further that in this 'case the learned Ses¬ 
sions Judge did fall into a very obvious 
mistake of law in respect of the sentence, 
but that has passed unnoticed and was 

not mentioned in the application for re¬ 
vision. 

The sentence maintained in the Ses¬ 
sions Court was one of rigorous imprison¬ 
ment for one year and a fine, with fur¬ 
ther rigorous imprisonment for four 
months in default of'paymont of it. That 
sentonco is perfectly legal under S 420, 
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Penal Code, under which it was 
passed, but in *the Sessions Court the 
finding was altered to a conviction of at¬ 
tempting ‘to cheat, punishable under 
Ss. 417 and 511 read together. The 
longest term of imprisonment that could 
be imposed substantively under these two 
sections combined is six months, and the 
longest that could be imposed in default 
of payment of fine is a month and a half. 

Now, though the applicant had no right 
to ask that the whole of the evidence 
should be examined by this Court for the 
third time, that has been done, and it is 
found, as might be expected, that it leads 
inevitably to the inferences of fact which 
two Courts have already drawn from it. 
They are these. The accused, a cotton 
broker, had in his possession a number of 
hales of cotton belonging to the complain¬ 
ant. On the 25th January the bales 
were weighed and found to consist of 129 
akhas. (The akha is a unit, which has 
not been defined in the case, but seems to 
include both weight and quality.) 

The bales were in two lots or stacks* 
one of 43 units and the other of 86. The 
accused made three entries in his nakal 
bahi or day-book, all in the name of the 
complainant, of 43'units, 74 units and 12 
units. It is in respect of the 12 units of 
the last item that he has been found to 
have committed an offence. After the 
weighment he told the complainant’s ser¬ 
vant, who had not checked it, that the 
total amount was 117 units, which was 
12 short of the truth. The servant 
doubted this and asked for the tak patti 
or weighman's tally, which the accused 
declined to give him, saying it was not 
necessary. The servant came back shortly 
afterwards with a friend and the accused 
repeated to them both the statement that 
the quantity of cotton was only 117 units 
and again declined to show them the 
weighman's tally. _ _ 

On the 27th January, two days after 
the weighment, the accused sold the lot 
of 43 units and credited the complainant 
with the price in his khatauni or ledger. 


Five days later, on the 1st February, he 
sold the other lot of 86 units and credited 
the complainant with the price of 74 only. 
What entry was made at that time in res¬ 
pect of the remaining 12 units is uncer¬ 
tain, though it is clear that it was not a 
credit entry in favour of the complainant. 
(Before the ledger was produced in this 
case the page on which the entry of the 
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74 units appeared was removed and ano¬ 
ther substituted for it, showing the same 
ontry and another just below it of the 
price of the 12 units which was also 
credited to the complainant). 

During the next two or three weeks the 
complainant several times asked the ac¬ 
cused for satisfactory evidence that his 
cotton had not amounted to more than 
117 units, as he felt sure it had, and he 
asked in particular for the bill for ginning 
it which was with the accused, but the 
accused put him off from time to time by 
various falsehoods’ On the first two 
occasions he said the bill had not yet rea¬ 
ched him, on the third that he had al¬ 
ready cent it by the hand of a messenger 
and on the fourth that it was lost. Even¬ 
tually, on 22nd February, he gave the com¬ 
plainant a written receipt for the full 
amount of the cost of ginning his cotton, 
stating in it that the cotton consisted of 
117 units. The complainant then went 
to the purchaser of the cotton, as he 
ought to have done and quite possibly had 
done earlier, and ascertained that 129 
units had been sold as his. 

The offence constituted by these facts 
is undoubtedly criminal breach of trust. 
There is no question of a mere attempt, 
any more than there would be in a case 
of theft in which the stolen property was 
recovered or restored. The learned Ses¬ 
sions Judge seems to have been aware that 
S. 409 of the Penal Code, really fitted the 
facts, but to have refrained from applying 
it because it was not mentioned in 
the charge. A perusal of Chap.*19, Cri¬ 
minal P. C., would have shown that this 
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the consent of the owner, and in crimi*/ 

nal misappropriation it is honest but' 

without the consent of the owner. 

. Now it is not the duty of this Court 
sitting in revision to correct mere mis¬ 
takes in law which have no more effect 
than mistakes in grammar or spelling. 
The power of interference in revision is 

purpose of correc¬ 
ting injustice not mere illegality. For 

that reason, even if the view of the Ses¬ 
sions Court that the facts constituted no 
moie than an attempt to cheat were 
correct, I should refuse to reduce the 
sentence in this case unless it appeared 
to be heavier than those facts warranted. 

A Magistrate and a Sessions Judge have 
expressed the opinion that it is not so, 
and I agree with them. But the real 
illegality in the case is in not passing the 
sentenoe under S. 409, of the Penal Code, 
and if any interference is required at all 
it would be to alter 'the finding to one of 
an offence punishable under that section. 
That, however, would be a matter for an 
Academy of law, not for a Court of law. 

I decline accordingly to interfere at all 
with the deoision of the Sessions Court 
by altering either the finding or the sen¬ 
tence. To leave them both will do as 
little harm and to correct one of them as 
little good as to do the same thing in re¬ 
gard to a word that appears in the record 
with two different spellings. 

Application dismissed. 
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could and should have been done. The 
accused knew all the facts alleged against 
him, and probably knew nothing at all 
about the difference between the various 
sections that have been mentioned. 

As this ignorance is not confined to ac¬ 
cused persons it may be useful to state 
compendiously an easy method of differ¬ 
entiating between the offence of theft 
cheating with delivery of property, cri¬ 
minal misappropriation and criminal 
Ibreaoh of trust. That depends on whe¬ 
ther the original taking was honest or 
dishonest and whether it was with the 
consent of the owner or without it I n 
theft the original taking is without 
honesty and without the consent of the 
owner 'and in criminal breach of trust it 

*s with both In obtaining property by 

cheating the taking is dishonest, but with 


Vinayak Narayan Datar— Applicant. 

V. 

Sakharam Laxman Mahajart — Non- 
applicant. 


i, fr 1 !?’ 1 ofcn - No - 48 o f 1927, Decided on 
14th October 1927, for leave to appeal to 

< U y y ° ouncil ^ rotn judgment reported in 
A. I. R . 1927 Nag . 264. 

110 —Appeal to Privy 

C subTnl7 S i Ub$tantial ( J ncsti0)l of law mean* 
partus ^ qUCSlt0n law between the 

S Tin r hr? i S °n ‘‘ substanti Al question of law” in 

of C ” *? oans 11 substantial question 

I™ as et r eU the p,mies to th0 Proceeding 
and not merely one of general importance. 


/, V ...... _ t [P 115 C 1] 

(b) IH U—Probate of draft of will cannot be 
ordered in the absence of evidence to show that 

u had been drawn up in accordance with 
Instructions of testator . 

Where thore had boon no proof that 
tne testator had anything to do with the 
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preparation of the draft of the will in question 
but, on the contrary, it seemed to have been 
prepared by a coterie of the applicant’s party in 
the hope that the dying man could be induced 
to execute it, 

Held : probate of the draft could not be 
ordered as the will itself was not proved : 28 
All. 715, Dist. • [P 115 C 2] 

D. W. Kathalay —for Applicant. 

R. B. Gadgil —for Non-applicant. 

Order .—This is an application for 
leave to appeal to their Lordships of the 
.Privy Council against the decision of a 
Bench of this Court, dated 23rd April 
1927, in Misc. Appeal No. 42 of 1926 * 

It is not disputed that the value of the 
subject-matter or property involved ex¬ 
ceeds Rs. 10,000, and the only question 
’is whether, in view, of the judgment of 
this Court being an affirming one, any 
substantial question of law is involved. 
We accept the position that the phrase 
“substantial question of law” in S. 110, 
[Civil P. C., means a substantial question 
of law as between the parties to the 
proceeding and nob merely one of general 
importance. Even so, however, we can 
find not the slightest reason for supposing 
that as between the parties to the pro¬ 
ceeding any substantial question of law 
is involved in the present case. As is 
•clear from the judgment of the Bench, 
that judgment was wholly concerned 
^ith a pure finding of fact as to whether 
the will in question had been executed or 
•not. The counsel for the applicant has 
nrged that ground A, which he mentions 
<as one of the matters to be agitated before 
*their Lordships of the Privy Council, in- 
wolves a question of law. That ground 
is to the effect that the Bench of this 
Court erred in law in starting from the 
evidence of the handwriting expert. It 
is true that, in paras. 4 and 5 of the 
judgment of this Court, the Bench was of 
opinion that the evidence of Brewster 
f *(D. W. 11) was to bo preferred, but tho 
decision on the question of fact involved 
•rested on many other factors as well and 
it was indifferent whether tho Court con¬ 
sidered first tho handwriting export’s 
evidence or any of these factors. We 
‘have been referred to certain remarks 
fflado by Ayyar, J„ in In re II. Venkata 
•a omhI), (at p.165), as to the comparatively 
•minor importance of tho evidence of 
'handwriting exports, but what that case 
.unreality laid down was that an accused 

, t ™}e A. 1 K. 1927 Nag. 204—EdT 

‘(1) [1912) 30 Mad. 159=22 M. L. J. 270=14 
I. G. 4l8=;i912) M. W. N. 125. 


should not be convicted of forgery upon 
the uncorroborated testimony of such an 
expert. We have not the slightest hesi¬ 
tation in agreeing with the said dictum, 
but this, in effect, gives no real help to 
the applicant in the circumstances of the 
present case. 

It has been suggested -that an impor¬ 
tant question of law is involved as to 
the exact value which their Lordships 
would attach to expert evidence of the 
kind in question, but we are wholly unable 
to accept such a suggestion and it seems 
to us impossible to premise of the circum¬ 
stances of the present case that any ques¬ 
tion of law is involved in this connexion. 

It has further been suggested, on the 
strength of the decision in Aulia Bili v. 
Alaud-Din (2), that this Court should 
have ordered probate of the draft of the 
will if it was held that the will itself 
was not proved. In the case in question 
there was convincing evidence that the 
will had been drawn up in accordance 
with instructions given by a Mahomedan 
lady concerned in the case. The circum¬ 
stances of this case are wholly different 
and there has not been any proof that 
the alleged testator had anything to do 
with the preparation of the draft in ques¬ 
tion. On the contrary, it seems to have 
been prepared by a coterie of the present 
applicant s party in the hope that the 
dying man could be induced to execute; 
it. The case is, in short, one in which' 
pure questions of fact are involved and 
in which we cannot grant leave as craved 
for. The application is accordingly dis¬ 
missed. The applicant must bear the 

non-applicant’s costs. We fix pleaders’ 
fees at Rs. 50. 

_ _ Applicatio n dismissed. 

(2) [1905J ‘28 AH. 715=8 A. L. J, 519=(190c>7 
A. W. N. 210. 
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Mohammad Abdul Sattar— Plaintiff- 
Appellant. 

v. 

Mt. Umraobi and others —Defendants— 
Respondents. 

First Appeal No. 87 of 1926, Decided 
on 23rd Septembor 1927, from decree 
of 1st Class 1st Sub-Judge, Nagpur, D - 
30th July 1926, in Suit No. G1 of 1925. 


/ 
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Civil P.C., S. -84 (6 )—Judge should give 
reasons for disallowing future interest. 

The mere presence of Sub-S. (2), S. 34 on 
the Statute Book does not necessarily imply an 
invitation to Judges, when they see reason to 
disallow future interest, to refrain from stating 
these reasons, and obviously in the normal case 
it is highly desirable that the Judge should give 
his reason for disallowing such future interest: 
37 Bom . 326 (P. C.). Kef. [P 116 C 2] 

B. V. Pradhan —for Appellant. 

R. N. Padhey —for Respondents. 
Judgment. —The plaintiff-appellant 

has been granted a decree for Rs. 
8,418-10-8 against the three defendants- 
respondents as the legal representatives 
of one Shaikh Kalloo to whom the ad¬ 
vances in suit had been given for trade 
purposes and for building a house. The 
defendants-respondents have been declared 
ouly liable to the extent of the assets of 
the deceased Shaikh Kalloo in their 
possession. 

In the present appeal I am only con¬ 
cerned with the lower Court's disallow¬ 
ance of interest pendente lite and of 
future interest from the date of decree to 
the date of realization. In para. 13 of 
the plaint, interest at the contract rate 
of 1 per cent, per mensem during the 
pendency of the suit was claimed, as 
well as future interest at a rate to be 
fixed by the Court. No specific issue was 
framed with regard to these two items, 
and the judgment of ’the lower Court is 
absolutely silent as regards them. The 
plaintiff has, therefore, appealed to this 
Court for allowance of both these items 
of interest. 

On behalf of the respondents it has 
been urged that as regards both items, 
the silence of the lower Court’s judgment 
and decree must be road as inferring that 
the Subordinate Judge did exercise a dis¬ 
cretion in the matter and exorcised it in 
the way of disallowing either kind of 
interest There can, however, be no 
doubt whatever that sub-S. (2), S. 34, 
Civil P. C , only has reference to future 
interest, viz., interest from the date of 
decree to the date of payment or to such 
earlier date as the Court thinks fit. 
Even so, however sub-S. (2) obviously 
finds a place in the statute book with 
the one and solo object of preventing a 
separate suit l>oiug brought for future 
interest when the connected judgment 
and decree are silent on the point. 

The possibilities appear to me to arise 
as regards the attitude of the lower 
Court in this matter. It is perfectly 
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possible, judges being only human, that 
the Subordinate Judge intently over¬ 
looked the question of the allowance or 
disallowance of interest pendente lite and 
future interest. It is equally possible 
that he did exercise a discretion in the 
matter but remained silent as to his 
reasons therefor. In the case .of the 
interest pendente lite, this silence was 
unjustifiable, although it may be possibly 
termed justifiable, however inadvisable, 
in the case of future interest. The mere 
presence of sub'-S. (2), S. 34, on the statute 
book does not necessarily imply an invi¬ 
tation to Judges, when- they see reason to 
disallow future interest, to refrain from 
stating these reasons,, and obviously in 
the normal case it is highly desirable that 
the Judge should give his reason for dis¬ 
allowing such future interest. I have 
been referred to the remarks of their 
Lordships of the Privy Council in Hira - 
lal Ichhalal v. Narsilal Ghaturbhujdas 
(l), but little help is to be derived from, 
that case iu view of the absence of the* 
full judgment of the learned District 
Judge, to which their Lordships refer. 
It was possible, of course, for the plain¬ 
tiff to have applied to the lower Court to 
repair the omission as to the disallowance 
of future interest, but it was not incum¬ 
bent on him to take this course and I am 
clearly of opinion that he was entitled to 
come on appeal to this Court, .as ha- 
has done 

As regards the disallowance of interest 
pendente lite, there is nothing whatever 
to show that the Subordinate Judge 
exercised any discretion whatever in the 
matter. Prima facie there is no reason 
whatever why in this case interest pen¬ 
dente lite should not be allowed at such 
rate as this Court thinks fit and reason¬ 
able. The debts in suit wore duly in¬ 
curred for legitimate purposes; the plain¬ 
tiff appears to have behaved with abso¬ 
lute fairness throughout, and the rate of 
interest charged was an eminently reason¬ 
able one. It is not clear even that there 
was any undue delay in the filing of the 
present suit, the decree in which, it 
will he remembered, only has effect 
against the property loft by the deceased 
debtor in the hands of the present respon¬ 
dents. Shaikh Kalloo died in Juno 1924, 
and the circumstances detailed in paras 7 
and 8 of the plaint would account for a 

(l) [L913J 37 Bom. 326=40 I. A. 163=15 
Bom. L. R. 483 (P. 0.). 
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large part of the delay of 14 months 
which occurred before the present suit 
was filed: for the comparatively long 
pendency of this very simple suit various 
needless and several futile pleas offered 
on behalf of the defendant 2, are 
largely responsible. It has also been 
-suggested that, in view of the receipt 
(P. 10), in which accounts were made up 
on 15th August 1922, after a balance had 
been struck, the interest awarded in 
reality amounts to compound interest. 
This is, in essence, so far true, but it 
•cannot be gainsaid that the decision of 
iihe lower Court is correct in the interest 
it has awarded on the documents on 
record evidencing the debt, and, if the 
present respondents considered that the 
decree was wrong in this respect, it was 
their duty to have filed an appeal. The 
case, therefore, seems to me one in which 
the plaintiff is entitled to interest pen¬ 
dente lite, but, on the whole and in view 
of the amount of interest already included 
in the sum decreed, I fix the rate of 
interest pendente lite at 8 annas per 
cent, per mensem. As regards future 
interest also, making the most favourable 
assumption for the respondents, viz., 
that the Judge of the lower Court did 
exercise, so to speak, a silent discretion 
in the matter and disallowed such in¬ 
terest, I am of opinion, for the same 
reason as I have given with regard to the 
allowance of interest pendente lite, that 
the plaintiff is entitled to future interest 
at the same rate, viz., 8 anna3 per cent. 

per mensem. 


The decree of the lower Court will be 
inoJitied accordingly by allowing interest 
at 8 annas per cent, per mensem on the 
sum already decreed from the date of 
suit to the date of decree, and thereafter 
future interest will run on tho whole 
amount due at 8 annas per cent, per 
monsern till realization. The defendant- 
respondents will bear the plaintiffs-appel- 
lant’s costs in the lower Court as already 
ordered by that Court, while in this 
Court the dofendants-respondents will 
bear tho plaintiffVappellant's costs in 
appeal in proportion to his success therein. 
The remaining costs in this Court will 
be borne by the party as incurred. 

Decree modified. 


A.I R. 1928 Nagpur 117 

Findlay, I. C 

Otarlc* Henry Smalley —Petitioner. 

v. 

A Irs. Olive Muriel Smalley — Opposite 
Party. 

Civil Revn. No. 349 of 19-27, Decided 
on 4th November 1927, from order of 
Dist Judge, Nagpur, D - 29th August 
1927, in Civil Suit No. 3 of 1927. 

(a) Divorce Act (4 of 18G9), 11— Indian 

Courts have not the same discretion as the Eng¬ 
lish Courts under the provisions of this section. 

In tbe matter of excusing a petitioner from 
naming an alleged adulterer, a co-respondent 
in a suit for dissolution of marriage, the Indian 
Courts have not the same discretion .is the 
English Courts have:: Saunders v. Saunders , 
(1897) P.89, Ref. [P 118 Cl] 

(b) Divorce Act (4 of 18G9), S. 11— Probability 
of Petitioner .finding not name of adullcrec by 
dcligcni enquiry —S. 11 (2) does not apply. 

Where the petitioner has knowledge where 
his wife is residing and it is inconceivable to 
suppose that with due effort and enquiry he 
would not be able to discover the name of the 
alleged adulterer or adulterers, tbe case would 
not be covered bv the second ground as given 

inS. 11. [P118C2] 

H. S. Goto —for Petitioner. 

Order. — The petitioner, Charles 
Henry Smalley, applies lor revision of an 
order of the District Judge, Nagpur, 
dated 29th August 1927, in Civil Suit 
No. 3 of the same year. By this order 
the District Judge declined to issue any 
citation or to proceed further on ‘Mr. 
Smalley’s petition for dissolution of 
marriage. In para. 5 of the petition in 
the lower Court it was alleged that Mrs. 
Smalloy, the respondent, had commit¬ 
ted adultery in Darjeeling in the year 
1926 with a person unknown to the 
petitioner. The learned District Judge 
further examined counsel tor the peti¬ 
tioner with reference to the fact oi any 
co-respondent having been cited, and 
accordingly tho said counsel is said to 
have stated orally that the petitioner 
was aware of the alleged adulterer, but 
that as ho was an officer holding a high 
position in Government service, he did 
not wish to disclose it. The learned 
District Judge held that this reason, as 
well as tho fact that the petitioner hav¬ 
ing no absolute proof of the adultery, did 
not wish to cite any particular person as 
uc-respondent, \ve r e inadequate ones and 
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has well-grounded suspicions against two* 
men and, if he is not prepared to mak© 1 
due enquiry and, if after such enquiries 
have been made he is not prepared to- 
mention the name of either man, or of 
both, the position would be different;, 
but, as the case at present stands, I can* 
not, on .the materials before me, hold: 
that the name of the alleged adulterer is- 
unknown to the petitioner, although he> 
has made due efforts to discover it. 

In this «view of the case, I am of 
opinion that the District Judge was- 
justified in declining to proceed fur* 
ther until the petitioner has either satis¬ 
fied the 'Court that, he is unable to 
discover the adulterer’s name, or, in the* 
alternative, satisfies the Court that due- 
effort having been made, the name of 
the adulterer cannot be discovered. 

The application is accordingly dis¬ 
missed. 

N - K - Application dismissed .. 
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he, therefore, declined to proceed further 
as stated. 

I have had an affidavit filed by the 
petitioner in this Court and have also 
examined him further on oath. From the 
affidavit and the said examination on 
oath it would appear that there has been 
some misunderstanding of the real posi¬ 
tion of the petitioner in this matter. It 
is now clear apparently that his wife, in 
the oral confession she is said to have 
made to him, did not disclose the name 
of her paramour or paramours. From 
independent enquiry, however, the peti¬ 
tioner has suspicions against two men, 
one of whom is a Government official, 
but he has sworn that his reason for not 
mentioning their names is that, in spite 
of efforts and enquiry, he has been unable 
to obtain any substantial proof against 
either man and he, therefore, is reluct¬ 
ant to take the risk of making them co¬ 
respondents. 

It has been suggested on behalf of the 

present applicant that the remarks of 

Uindley and Smith, JJ., in Saunders v. 

Saunders (l), are applicable in the 

present case and that the learned District 

Judge erred in not proceeding further in 

spite of the failure of the petitioner to 

name a co-respondent. I do not think, 

however, that in this matter the Indian 

Courts have the same disoretion to 

dispense with the naming of a co-res- 

Ipondent as the English Courts have. The 

‘three grounds stated in S. 11, Act 4 

of 1869 are the only ones on which leave 

can so be granted to proceed with the 

petition for dissolution of marriage. The 

second ground therein stated, viz.: 

that the name of the alleged adulterer is 
unknown to the petitioner although ho has 
made due efforts to disooyer it 

will not, it seems to me, apply i n fch 0 
circumstances of the present case. The 
petitioner has apparently knowledge 
where his wife is now residing, and It 
is almost inconoeivablo to suppose that 
with due effort and enquiry, he would 
not be able to discover the name of the 
alleged adulterer or adulterers. It may 
be remarked in this connexion that the 
English statute is more widely worded 

and the co-respondent may be dispensed 
with on special grounds to be allowed by 
the Court. Here on petitioner's own 
statement, it is fairly obvious that hn 

(!) [1897] P. 89=66TjTJ.P.57 = 45 wlNsI 
=76 L. T. 330. 083 
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Shriniwas Balkisandas Marwadi —De¬ 
fendant—Applicant. 

v. 

Municipal Committee , Nagpur— Plain¬ 
tiff Non-applicant. 

Civil Revn. No. 176 of 1927, Decided' 
on 3rd October 1927, against order of 
Small Cause Court Judge, Nagpur D/- 

^ 9fch March 19 27, in Small Cause ’ Suit 
No. 2085 of 1926. * 

\^%Y r *ri nC o a \ S ! n ? 11 * ause Courti Act (9 of 
18/) Sch. 2, Art. 1 Suit by Municipality for 

can -°ri J iSC Q and n °% cu P a li°n of <certain land 

can be tried by Small Cause Court. 

A suit by a municipality for damages for th» 

use and occupation of certain land is not on® 

which can properly bo describod as a suit fo* 
profits derived from immovable property but 
is a suit against a trespasser for damages for the.- 

Upati ? n °. f land as such is not. 
excluded from the jurisdiction of the Small. 

Cause Court : 22 Mad. 149 and 17 Cal 707, 

[P 119 C 1] 

N. G. Bose for Applicant. 

B. R. Mandlekar for Non-applicant. 

k °fk der ;r The P r09enfc suit was brought 
by the Municipal Committee. Nagpur, 

against the present dofendant-applicant 

for damages for -the uso and occupation. 

of certain land, and decree was granted 

by the Judge of the Small Cause Court in, 
favour of the plaintiff. 
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The first point urged in revision on 

S behalf of the defendant-applicant is that 
the suit was excluded from tho jurisdic¬ 
tion of the Small Cause Court under Art. 
1, Sch. 2, Provincial Small Cause Courts 
Act. I am however, wholly unable to 
regard the present suit as one which can 
properly be described as a suit for the 
profits derived from immovable property. 
It is, on the contrary, a suit against a 
trespasser for damages for the use and 
occupation of land : cf # Vira Pillai v. 
Bangaswami Pillai (l) and Krishna 
Prosad Nag v. Maizuddin Biswas (2). 

Tho only other ground pressed on revi¬ 
sion is founded on the notice (A*I) which 
I have seen cause to admit on revision. 

^ It is suggested that it is unlikely that 
the two rooms in question would have 
been let out to the present applicant 
without also some adjoining land, but the 
plaintiff-non applicant has filed in this 
Court the office copy of this notice and 
when this is read along with the resolu¬ 
tion of the Municipal Committee, of 
which p. 2 is a copy, it is perfectly clear 
that either through collusion with the 
present applicant or through some mis- 

. ^ muharrir Mahobuballi 

issued the notice in question in terms 
which were entirely unjustified. I, there¬ 
fore, see no grouud whatever for differ¬ 
ing from the Judge of the lower Court in 
holding that the defendant-applicant had 
4 encroached on the land and am unable to 
interfere. The application is accordingly 
dismissed. The applicant must bear the 
non-applicant’s costs. Costs in the lower 
Uourt as already ordered. 

^ S lll _ Application dismissed. 

(1) [1890] 22 Mad. 149. ~ 

(2) [1890J 17 Cal. 707. 
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(a) Evidence Act, S. 1G3— Party to a suit 
calling opposite party to produce account-looks 
as evidence and inspecting them—The books 
should be allowed as evidence in toto without 
further proof. 

When a party to a suit calls the opposite 
party to produce tho account-books as evidence 
and on their being proluced inspects them, 
the account-books should bo taken as evidence 
of both the parties without any further proof 
and should be admitted in toto : 5 Bom. L. It. 
3S0.and 9 All . 713 (P. C.), Bel. on. [P120 C 1] 

(l>) Evidence Act, S . 103— Adverse inference 
—Suit on mortgage—Failure to produce ac¬ 
count-books — No adverse inference is per¬ 
missible unless plaintiff has refused to produce. 

Where a suit is brought on a bond or mort¬ 
gage no adverse inference is permissible against 
the plaintiff for non-production of his account- 
books unless the other party has called upon 
him to produce such account-books and he has 
failed to comply with the demand. [P 120 C 1J 

A. V. Khare —for Appellant. 

G. G. Hatwalne— for Respondents. 

Judgment.— I have confined the argu¬ 
ments to 'grounds 8, 9 and 10 of the 
memorandum of appeal as I thought that 
the trial of the case has been very im¬ 
proper and full of irregularities of pro* 
cedure. 

The suit was based on a mortgage 'and 
not on account-books but plaintiff desired 
to'tender his relevant account-book entries 
as evidence and, therefore, mentioned 
them as pieces of evidence in his list of 
reliance. The defendants taking advan¬ 
tage of this mention.applied for inspec¬ 
tion of plaintiff’s account-books with a 
view to extract their defence out of them. 
The plaintiff protested but notwithstand¬ 
ing his protest the inspection was allowed 
and the defendants took inspection and 
filed an additional written statement ad¬ 
mitting some and disputing certain other 
items entered in the books. But they 
did not make their defence intelligible by 
filing extracts of the relevant entries to 
which tho same related. 
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Kinkhede, A. J. C. 

Kisan Ghule— Plaintiff—Appellant. 

v. 

Puransa and others— Defendants—Res¬ 
pondents. 


First Appeal No. 7-B of 1927, Deci 
on 23rd September 1927, from decree 
Special 1st Clas? Sub-Judge, Akola, 

lo ,^° mber l926 ’ in Civil Suit 
oA of 1926. 


It was the duty of the Court to exa¬ 
mine the defendants further as regards 
tho disputed items and call upon them to 
produce extracts of accounts on which 
they relied in support of their contention 
and then ask tho plaintiff to admit or 
deny tho defendants’ assertions and to 
produco such extracts of accounts as may 
be necessary. The procedure laid down 
for discovery of documents was followed 
but only partially. Nobody seems to 
have also oared to look into the pro* 








'visions of S. 163, Evidence Act, and see 
lor himself whether in the circumstances 
of this case it has any application. Under 
that section it was the plaintiff’s duty 
to have required the defendants, .who had 
taken inspection, to tender the account 
books as evidence of both parties. Hav¬ 
ing taken inspection of plaintiff’s books 
of account the defendants took the risk 
of making them evidence of both parties 
in the case. In fact they needed no 
fuither proof and were admissible and 
should have been admitted in toto : cf. 
Mahomed Khan v. Abdul Rahvian (1) 
and Rajeswari Kuar v. Rai Bal Krishan 
f ^allure on his part to avail himself 

of this privilege has landed the plaintiff 

into a difficulty and has entitled a dis¬ 
missal of his claim. 

Then again, even though the plaintiff 
pointed out the omission of the Court 
below to examine him in answer to the 
•defendants’ additional rejoinder tiled after 
taking inspection of plaintiff’s books of 
account, the Court below failed to rectify 
its own mistake, and tried to technically 
shift the error on to the shoulders of the 
plaintiff. This has naturally ended in a 
disaster to the plaintiff’s cause. The 
Court ought to have reopened the case 
and eiamined the parties for focussing 
points ot controversy between them and 
given them opportunity to substantiate 
their respective cases. 

Then a third defect of procedure which 
I think is very flagrant was to draw an 
adverse inference against the ‘plaintiff for 
nonproduction of his account books, oven 
though he sued upon a bond or mortgage 
and not on the account books. Such an 
inference is not permissible unless the 
other party has called upon the plaintiff 
to produce such documents and the latter 
has failed to comply with the demand. 
Hero ho had complied with the demand 
of the defendants and produced his ac¬ 
count books for their inspection and they 
had in fact taken the inspection and 

extracted” their “defence out of them ” 
It is urged by plaintiff that the defen¬ 
dants have taken full notes or extracts 
of the entries relating to their dealings 
with the pla.ntiff but have kept them 

Pnf fc ° nly t0 dr ™ the lower 

Comt s attention to the observations of 


(1) [1903] 5 Bom. L. R. 380. 

(2) [1867] 9 All. 713=14 I * 
(P, C.). 
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their Lordships quoted ‘in Mulla’s Civil 
Procedure Code, edition 8 at p. 527 under 
the heading “ Non-disclosure of docu¬ 
ments—Presumption.*’ The appellant has 
produced some extracts of his accounts 
in this Court. They have been placed on 
lecord. They will have to be compared 
with the originals and perhaps supple¬ 
mented ; the defendants will also have to 
he called upon to say what they may 
choose to say as regards their relevancy 
and genuineness if they challenge it. If 
they persist in denying the debit items, 
the plaintiff must be given the chance of 
corroborating them by the evidence of 
persons who know -anything about them. 

As held in Rajcsuari Kuar v. Rai Bal 
Krishan (2). 

it would be a monstrous thing if the party suod 
were allowed to call for the accounts of the 
plaintiff and extract from them just such items 
;is proved matters of defence . . . ‘and were not 
to allow those items whioh make in favour of 
the plaintiff. The High Court hold that the 
books must bo admitted in toto. Their Lordships 
thinK the High Court were entirely right 

I do not thiak it; will servo any purpose 
to keep the case pending on my lile and 
call for findings, as tho defects in the pro¬ 
cedure which the Court below is ordered 
to remedy are such as necessitate further 
pleadings and trial. Fresh pleadings and 
issues will have to be recorded and 
framed ; it is, therefore, desirable to re¬ 
open the case wholly rather than only 
partially. I, therefore, remand tho case 

for fresh decision after further trial in 
accordance with law. 

. Tlie cosfcs of appeal shall ho costs 
in the cause, the appellant shall .have ro¬ 
und of tho Court-fee paid on the memo, 
of appeal. 

S J ‘ Case remanded. 
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Findlay, J. C. 

Ganoadhar Rao Madhorao Chitnavis — 
Plaintiff—Appollant. 

v. 

Parshram and others — Defendants — 
Respondents. 

First Appeal No. 130 of 1926, Decided 

on 22nd August 1927, from judgment of 

lst Class Sub-Judge, Nagpur, D- 30th 

October 1926, in Civil Suit No. 21 
of 1921 
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(а) Usurious Loons Act (10 of 1918 )—Act is 
not applicable to transactions previous to 1918. 

The Usurious Loans Act has no application to 
a mortgage executed before 1918, the year in 
which the Act was passed. [P 1*21 C 2] 

(б) Contract Act, S. 74 — Compound interest 
at enhanced rate after default is penal. 

An agreement to pay compound interest at an 
. enhanced rate on default is penal. [P 122 C 1] 

(c) Contract Act , S. 74 — Hate of interest penal 
—Creditor accepting less voluntarily — Court 
can give lower rate of interest than that claimed 
• by creditor . 1 


Where the provisions as to interest are penal 
it is the duty of the Court to decide what 
reasonable compensation should be awarded to 
a creditor, when a default is made by the debtor 
in the payment as stipulated, and the mere fact 
that the creditor has himself deemed it ad¬ 
visable to only claim compound interest at a 
lesser rate than the one provided in mortgage- 
deed does not necessarily preclude the Court 
•from granting even a lower rate than that. 

[P122 C 1] 


M. R. Bohde —for Appellant. 

M. R. Indurkar % N. B. Bhaiualkar and 
W. R. Puranik —for Respondents. 

Judgment. —I am only concerned 
with the question of allowance or dis¬ 
allowance of interest in the present case. 
The mortgage-deed in suit for Rs. 3,500 


was executed on 30th November 1911. 
The consideration was wanted for the 
following purposes: The mortgagors had 
‘ to pay a decree for Rs. 3,014 odd out¬ 
standing in favour of another creditor; to 
the mortgagee also a decree for Rs. 333 


odd was duo, and the small balance of 
consideration was apparently taken in 
cash. The first instalment was to be 
paid on a fixed date about 13 months 
later, and thereafter the remaining six 
instalments were to he paid yoar by yoar 
at the same time. With each instalment 
the interest then due at 1 per cent, per 
mensem was also to he paid. If each of 
the said instalments and interest wore not 
paid, an enhanced rate of Re. 1-4-0 com¬ 
pound interest was to ho chargeable. The 
mortgage*bond in suit also contained the 
following two clauses: 


(a) If owing to our not having paid the kisi 
of Government demand, you arc required to pay 
that amount, this (sio) may bo treated an fore¬ 
closed before the stipulated period, and yon 
may take possession. 

(b) If two of tho instalments agroed by us 
for satisfaction of the said amount are defaulted 

y us, wo will pay the entire amount together 
with intorcat in a lump. 

Such aro tho essential terms of the 
mortgage-deed, p. 1 . 

The following payments have admit¬ 
tedly beon made: 


Rs. 1,600 on 2nd April 1915 
1,850 on 29fch Juno 1917. 

In other words, within less than six 
years of the date o! execution of the* 
mortgage, an amount equivalent to practi¬ 
cally the whole principal, except Rs. 50, 
had been paid. In spite ot this, the pre¬ 
sent suit was brought for an amount ot 
Rs. 5,784-4-0 on the basis of compound 
interest at 1 per cent, per mensem 
being claimed instead of the enhanced 
rate of Re. 1-4-0 per cent per mensem. 

The Subordinate Judge held that the 
conditions referred to above of the mort¬ 
gage were not penal, particularly having 
regard to the fact that the plaintiff had 
charged only compound interest at 1 
per cent, per mensem. He, however, 
held that the case was one which was 
covered by the Usurious Loans Act, 
1918, and he accordingly reopened the 
transaction and allowed simple interest 
at Re. 1-4 per cent per mensem. On 
this basis, the lower Court, awarded 
the plaintiff-appellant a decree for 

Rs. 3,851-6-0. 

The plaintiff has now come up on ap¬ 
peal claiming that interest should have 
been allowed at the compound rate of 
1 per cent, per mensem, and a total of 
Rs. 5,7S4-4-0 is accordingly claimed as 
having been due on the date of the suit. 

The pleaders for the respondents have 
admitted that the Usurious Loans Act as 
such could have no application to the 
present mortgage which was executed 
in 1911 and it is difficult to understand 
how an experienced Judge like the Judge 
of the lower Court held that it could 
apply. It has, however, been urged on 
behalf of the respondents that, in any 
event, the provisions of the mortgage as 
to payment of compound interest at an 
enhanced rate were penal and that it was 
open to this Court to allow a. reasonable 
compensation under S 74, Contract Act, 
entirely irrespective of the fact that 
the plaintiff has only claimed compound 
interest at tho original rate of 1 per 
cent, per mensem. 

On behalf of the appellants it has been 
urged that the provision as to interest 
was not penal and I have beon referred 
in this connexion to the old decision of 
this Court in Jagtnohan v. Tikaiirai (1), 
wherein Neill, J. C., hold that a stipula¬ 
tion that compound interost shall bo paid 
on intorost not paid up is not a penalty. 

(1) (1*93} C C. P. L. R. J 1. 
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The same view was taken in Bhagwant 
Atmaram v. Ga?ipati Chowdliari Kunbi 
(2) by Ismay, J. C. It has been suggested 
that it is erroneous to look at the pre¬ 
sent mortgage-deed as one which initially 
provided for simple interest and it has 
been pointed out that the question of 
compound interest did not arise unless 
and until the first or any other instal¬ 
ment was defaulted. That is, no doubt, 
perfectly true, but the fact remains that, 
if payments had been made regularly 
year by year, as provided for in the bond, 
the interest payable by the mortgagors 
was only simple interest at 1 per cent, 
per mensem. . The indubitable fact, 
theiefore, remains that, in case of de¬ 
fault, compound interest at an enhanced 
xate of Ke. 1*4-0 per cent, per mensem was 
to be chargeable. It seems to me, there¬ 
fore, that the Subordinate Judge was 
clearly wrong in holding that the condi¬ 
tions as to interest were not penal. 

Although the facts of the case in Puru m 
shottam v. Sahu Gond (3) were wholly 
different from those of the present case, 
yet the principles laid down in that case 
seem to me fully applicable in the pre¬ 
sent one also. Here we find only a provi¬ 
sion for compound as opposed to simple 
interest and that at an enhanced rate, 
but we have also a condition of exigi- 
bility of the whole amount, if apparently 
any two of the instalments are defaulted. 
It is not even clear from the bond whe¬ 
ther such dafault must be in any two 
instalments or any two consecutive in¬ 
stalments, but the point is immaterial 


for the purpose of the present appeal. 
Holding, therefore, as I do, that the 
provisions as to interest were penal, it 
seems to me that it is the duty of the 
Court, on the principles laid down in 
Purushottam v. Sahu Gond (3) to decide 
what reasonable compensation should be 
awarded to the plaintiff, and the mere 
fact that the latter has himself deemed 
it advisable to only claim compound in¬ 
terest at the lesser rate of 1 p 0 r cent 
per mensem does not necessarily i n mv 
-opinion, preclude this Court from even 
granting a lower rate than that 

It has been urged on behalf of the res¬ 
pondents that the case, from the mort¬ 
gagors point of view, is a very hard one 
Although practically all the nri™* i 

was paid off within six yean, of the dSto 

(2) [ly05J 1 N. L. --— 

(3) A. I. R. 19 20 Nag. 90=22 N. L. R. 23 


of the execution of the mortgage-deed in 
suit, the amount now claimed has ac¬ 
cumulated to the already stated large sum- 
of Rs. 5,784-4-0. That is, no doubt, true;, 
but the fact remains that in the case of 
a mortgage like the present the respon¬ 
dents had it in their own hands all. 
through to clear off what would have^ 
been, in reality, a petty sum as com¬ 
pared with the amount now claimed' 
from them. Action under S. 60, T. P. 
Act, was always open to the mortgagors*' 
in this connexion. It is doubtless a 
common custom amongst creditors and. 
mortgagees in this country to wait until 
the last moment, or, anyhow, for an un¬ 
duly long time before coming to Court on* 
a mortgage like the present, and the 
practice may be reprehensible from a 
moral point of view, and, in my opinion, 
is. The fact, however, remains that,, 
from the legal point of view, the mort¬ 
gagor, if he is able and really anxious, 
so to speak, to force the hands of the- 
mortgagee, has the remedy in his own 
hands as pointed out above, and he can 
thus defeat the policy of any mortgagee' 

who deliberately delays bringing his suit 
on the mortgage. 

In this aspeot of the case, it seems to 
mo that I would not be justified in re¬ 
fusing the mortgagee’s claim for com¬ 
pound interest at the original rate of 
1 per cent, per mensem. It seems to 
me that neither from the legal nor the 
equitable point of view, this relief cam 
be refused to the appellant (mortgagee). 
The lower Court allowed interest at this 
rate up to 30th April 1927, the date, 
which was fixed for payment. I do not¬ 
hink that, in view of the ciroumstances 
o this case .and of the large amount of 
interest, which I felt myself bound to 
allow to the plaintiff, any further in¬ 
terest should be granted. A decree, will, 
therefore he made of the amount duo up. 
to 30th April 1927 on the basis of a. 
compound rate of interest at 1 per 

° 0 ^- ^ er mQ usom and the amount so due- 
wili be substituted for the amount of 

s. ,244-o*6 found duo in the lower 
our s decree. The defendant-respon¬ 
dents must also boar the plaintiff-appel¬ 
lant s costs in both Courts. 

SJ * Appeal partlxj allowed.. 
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Findlay, J. C. 

Raoji —Defendant—Appellant. 

v. 

Mt. Girjabai —Plaintiff—Respondent. 

Second Appeal No. 59 of 1926, Decided 
on 4th November 1927, from decree of 
Dist. Judge, Nagpur, D/- 2nd Nov. 1925. 

C. P. Land Revenue Act, Ss. 137 and 138— 
Appointment of lambardar under S. 1ST —He 
must be presumed to have ail the powers of 
lambardar under S. 188. 

Where a lambardar has been appointed 
under S. 1ST, until his appointment as lambar¬ 
dar is upset, he must bo presumed to have all 
the ordinary powers of the lambardar under 
S. 18S, Land Revenue Acc. [P 123 C 2j 

R. N.'Padhey —for Appellant. 

P. A. Pandit —for Respondent. 

Judgment. —The plaint iff-respon¬ 

dent’s suit was dismissed in the first 
Court as the result of a perfunctory and 
careless judgment, in which neither the 
oral nor the documentary evidence was 
considered in a careful or accurate man¬ 
ner. The plaintiff, Mt. Girjabai, ap¬ 
pealed to the Court of the District Judge 
who decreed the plaintiff’s claim in a 
reversing judgment in which the facts of 
the case are very fully stated. 

There are, in reality, only two ques¬ 
tions involved in the present second ap¬ 
peal and on neither of these has the ap¬ 
peal any chance of success. The first 
point urged is that the plaintiff, although 
technically appointed lambardar of patti 
No. 1, is not, in reality, such, inasmuch 
as the two widows of Piraji are, in re- 
alit>, the owners of their deceased hus¬ 
band’s share, and the present plaintiff is 
not, in reality, an owner, but is, at the 
best, a mere reversioner. It is perfectly 
true that under S. 187, sub-S. (2), C. P. 
Land Revenue Act, 1917, a proprietor must 
bo appointed lambardar and it may bo that 
the appointment of tho present plaintiff- 
respondent as lambardar will be found to 
bo invalid when questioned in duo course 
of law in tho civil or tho revenue Court, 
as tho case may bo, by tho real proprietor 
of the share, but it doe3 not seem to 
mo that, as botwoon tho present appel¬ 
lant and tho plaintiff-respondent, this 
question arises at all, in view of the 
admitted fact that, rightly or wrongly, 
Mt. Girjabai has been appointed lambar¬ 
dar as well a3 of tho proved and admitted 
met that tho plaintiff is at prosont in 
possession of Piraji’s share. Until tho 
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plaintiff’s appointment as lambardar is 
upset, sbo must bo presumed to have all 
the ordinary powers of tho lambardar 
under S. 188, Land Revenue Act, and it 
follows ipso facto therefrom that she 
was entitled to suo in the present suit. 
I am in full agreement with the finding 
of the learned District Judge on this 
point and there is clearly no substance 
in the position taken up on behalf of the 
appellant in this connexion. 

The second allegation offered on behalf 
of the defendant-appellant is that the 
lower appellate Court’s finding that the 
alleged partition has not been proved is 
a wrong one. This is a mere attempt to 
interfere on second appeal with a per¬ 
fectly legitimate finding of fact which 
has been arrived at by the lower appel¬ 
late Court. The proof whether there has 
been a partition or not as between co- 
owners in a village is a very different 
matter from the question of whether 
there has or has not been a disruption of 
a joint Hindu family : cf. Bed Prasad 
v. Nakchhcd Prasad (l), but, even if it 
were open to this Court to interfere with 
the finding of fact in question, I can see- 
no sufficient reason for doing so. I have 
been asked to lay special weight on the 
entries in the khasras (Exs. D. 8 and 
D. 9) which are, in reality, the only 
piece of evidence which would go to show 
that the fields in suit were expressly 
held by Ganpati. 

The khasras are, no doubt, pre¬ 
pared on the spot by the patwari 
and, from one point of view, they 
might, therefore, be looked on as 'a 
most valuable piece of evidence, but, 
from another point of view, it would be 
equally possible to premise that they 
in this connexion form a species of 
record which interested parties might 
induce patwaris to make erroneous or 
incorrect entries in. The fact remains, 
however, that tho jamabandis for tho 
same year contained divorgont entries 
which are not reconcilable with tho en¬ 
tries in D. 8 and D. 9. What tho village 
papers ovidenco as a whole does suggest 
is that Raoji began to cultivate certain 
areas of banjar land and from time to 
time obtainod leases therefor from Gan¬ 
pati and paid him rent, but these facts 
are an wholly insufficient basis on which 
to hold that the partition has been estab¬ 
lished. Even if wo assume that Dhondba 

(L) A. 1. R. 1921 Nag. 410=11 N. L. R. 12. 


Raoji v. Mt. Girjabai (Findlay, J. C.) 


G24 Nagpur 


Fadahlal V. Roochand (Prideaux, A. J. C.) 1928 


is now manager on behalf of Ganpati, 
the omission to examine the latter on 
behalf of the present appellant is a signi- 
hcant one and, still further, it is almost 
absurd to suppose that the appellant 

• cannot have known or had reason to 
believe that lists of partition were avail¬ 
able which he could have arranged to 
produce in evidence. I further concur 
with the remarks of the lower appellate 
oourt in para. 3 of its judgment as re¬ 
gards the oral evidence on the question 

• of partition. Very obviously there was 
insufficient material on record on which 
uhe District Judge could, with any cer¬ 
tainty of fairness, have hold that the 
partition had been proved. 

There is no reason to interfere and the 
appeal is, therefore, dismissed. The ap¬ 
pellant must boar the respondent’s cost, 
^osts in the lower Courts as already 

• ordered. 

^ Appeal dismissed . 
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Prideaux, A. J. C. 

1 Fadalilal Defendant—Appellant. 


v. 

lioochand and another — Plaintiffs— 
: Respondents. 

Second Appeal No. 483 of 1926, Deci¬ 
ded on 30th September 1927, from decree 
of Addl. Dist. Judge, Narsinghpur, D - 

8th July 1926, in Civil Appeal No. 2 
'Of 1926. 


* Contract Act S. 25 (3 Y-Acknowledgmen 
°J previous debts implies • promise to pay am 

can be a basis of a fresh contract after limi 
taiion—Limitation Act , S. 19. 

An acknowledgment of debt implies a promis 
to pay, and though an acknowledgment is r* 
q in red by S. 19, Limitation Act, to bo made be 
fore the expiry of the period of limitation 
proims 0 under S. 25, Contract Act, may be mad 
after the ponod. [p p 25 o •> 

H. S. Gour for Appellant. 

N. G. Dose for Respondents 

J U J%Tc> nt vu Th0 pl! M nfciffs sue f 0 

» I8 ?. E » 1.300 wore To by tE 
defendant.to them on old accounts. Th. 
plaintiffs intended suing and got a plain 
drafted but the defendant then agreec 
to execute a sarkbat for Rs 670 and t 

•f™ il W*» Please of gold ornament* 

pledge, and'r by th ® plaintiffs °n oil 
pledge., and to execute another sarkhai 


for Rs. 630, pay all the expenses which 
the plaintiffs incurred in preparing then- 
suit and to pay interest at 12 as. per 
cent, per mensem. The defendant there¬ 
fore executed the sarklmts Exs P-2 and 
P-3 on 23rd July 1923. He did not re¬ 
deem the ornaments mentioned in Ex. 
P-2, and these were sold, fetching Rs. 668. 
The balance due on the two sarkhats 
with interest came to Rs. 876-7-0. 

The defendant s story was that he ex¬ 
ecuted the first sarkhat Ex P-1 without 
understanding the accounts. This was 
for Rs. 1,025. He also executed the 
other two sarkhats, Exs. P-2 and P-3, at 
the plaintiffs' shop as the defendant’s 
brother told him that he had made an 
account of his own debts with the plain¬ 
tiffs and that to meet the plaintiffs’ 
wishes the defendant should go and ex¬ 
ecute them. The defendant further con¬ 
tended that the claim was time barred 
and also that he is not liable to pay in¬ 
terest at higher rate than the rate of 
interest originally agreed upon between 
the parties. 

These allegations were denied and the 
case went to trial on the i olio wing issues i 

1. Did the defendant on 23rd July 1923 pro¬ 
mise to pay Rs. 1,800. due ou old accounts to 
plaiutifis and execute the sarkhats for Rs. 670 
and Hi. G.30? 

2. Did he agree to pay interest at 12 as. 
per cent, per mensem.' 

3. Did he agree to pay the cost? c? an v plaint 
as alleged? 

4. If so, what are those costs? 

5. Did the defendant oxocute the sarkhat for 
Rs. 1,025 without understanding the {recounts? 

r, 6 V„ Did he sign the sftr khats of Rs. 670 and 
Rs. 630 under any mistake? 

P oe ? an y of these facts, If proved, entitle 
the defendant to go behind the settled accounts? 

S. To what relief, if any, are the plaintiffs 
entitled? y 

The trial Court held that the defen¬ 
dant executed the two sarkhats, that ho 
agieed to pay interest at 12 as. per 
oent. per mensem and agreed to pay the 
costs of tho plaint which amounted to 
Rs. 20. As regards tho sarkhat for 
Rs. 1,025, tho first Court found that 
tho defendant failed to prove that he 
executed thorn without understanding 
tho accounts and that the other two 
saikhats were signed under any mistake. 
Dealing with the amount duo, the trial 
Couit linds that tho defendant did pro¬ 
mise to pay Rs. 1,300, and that for this 
amount sarkhats for Rs. 670 and Rs. 630 
were executed; but tho agreement being 
oral could not help the plaintiffs under 
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S. 25 (3),. Contract Act, unless the 
acknowledgments (Ex. P*2 and Ex. P-3) 
could be interpreted to be those “ agree¬ 
ments in writing and signed ” by the 
defendant. The Court finds that an un¬ 
conditional acknowledgment such as Exs. 
P*2 and P-3 has always been held 
to imply a promise to pay, but that as 
held in Ratan Lail v. Anwarkhan (1). 
such an implied promise to pay is not a 
contract within the meaning of S. 25 (3), 
Contract Act. A portion of the claim 
evidenced by the first sarkhat for Rs. 1,025 
was held time barred. The Judge writes: 

If the acknowledgments Exs. P-2 and P*3 
could be interpreted to mean “ an express pro¬ 
mise to pay in writing/' in other words if they 
could be interpreted to constitute a contract 
within the meaning of S. ‘25 (3), Contract Act, 

I would be inclined to decree the plaintiff's 
claim, disregarding the fact that at least a por¬ 
tion of it consists of a time barred debt; (vide 
David Sutherland Clarice v. Rose Grimshaw (2). 
Rut as the facts are, the acknowledgments can¬ 
not be interpreted to mean “ written promises 
to pay ’’ and. therefore, cannot form the basis 
of a suit: vide Beohar Raghubersingh v. L de - 
ehand (3). The plaintiffs have not chosen to 
base *their claim on accouuts, in spite of a 
written application of the defendant filed on 
3th November 1925. They have expressly based 
their claim on an agreemjnt, which it has been 
shown above oannot help the plaintiffs inas¬ 
much as it was not 4 in writing ”—the acknow¬ 
ledgments Ex. P- l 2 and Ex. P-3 also having 
been held above as not forming a contract with¬ 
in S. *25 (8), Contract Act. The defendant has 
had no chance of showing how the whole 
amount of the 1st sarkhat Ex. P-1 was time 
barred on the date of that sarkhat. Under the 
circumstances plaintiffs’ claim, in so far as it 
relates to the accounts under Ex. P-3 and Ex. 
P-2, cannot succeed. 

But the plaintiffs* claim for Rs. 23-13-0, 
i. 6., Rs. 20 for the plaint costs and in¬ 
terest, was decreed and further, finding 
the defence false, the first Court gave the 
plaintiffs Rs. 75 as compensation under 

S. 35-A, Civil P C 

On appeal the Additional District 
Juge, Narsinghpur, holds that there was 
a now contract between the parties on 
23rd July 1923, the old debt being wiped 
off on that date The fact that the liabi¬ 
lity under the sarkhat dated 24th July 
1920 forms the consideration for the com¬ 
promise sued upon does not prevent the 
compromise being a new and independent 
contract which may form the basis of a 
Huit and which may ho proved by oral 
evidence. It was held that the new con¬ 
tract is enforceable, that the suit is not 

(l) rioioj 2 N. E. j. 5SE 

G) A. I. U. 1923 Lab. 481. 

(*) U398) 11 C. P. L. R. G5. 


one for recovery of an old debt, but for 
the recovery of money due under an 
agreement of compromise. It was held 
thas no part of the plaintiffs’ claim is 
beyond time and the appeal was allowed, 
the cross-objections being dismissed. 
Against that decision the present appeal 
ha3 been lodged by the defendant. 

It is argued for the appellant that on 
24th July 1920, when Ex. P-1, the sar¬ 
khat for Rs. 1,025 was executed, Rs. 920 
then due were barred by time. It is 
argued that once a debt is barred by time, 
it ceases to operate as any consideration 
and that it can only be proved by a new 
contract as provided for in S. 25, Contract 
Act, that is under S. 19, Lim. Act, 
and any compromise under S. 25, Con¬ 
tract Act, must be registered. 

For the respondents (plaintiffs) it is 
contended that Ex. P-I for Rs. 1,025 is 
not a mere acknowledgment as orna¬ 
ments were pledged: it is a contract; and 
within three years two other sarkhats. 
Ex. P-2 and Ex. P-3 were executed on 
23rd July 1923. There is a promise to 
pay. Maniram v. Set llupchand (4), 
Ratanlal v. Anwarkhan (1), Sitaram v. 
Nandram (/4. I. R 1925 Nagpur 9 at 11) 
and Chum la l v. Lax man Go rind (5) are 
relied on. As to there being no con¬ 
sideration, it is contended for the respon¬ 
dents that forbearance to suo is sufficient: 
Mahalinga Nadar v. Ganapathi Subbien 
(6). The second two sarkhats, it is poin¬ 
ted out, were executed within three years 
of the first, and the suit is filed within 
three years of the date of tlie second two 

There is no doubt that acknowledg¬ 
ment of debt implies a promise to pay, 
and though an acknowledgment is requir¬ 
ed by S. 19, Lim. Act, to bo made before! 
the expiry of the period of limitation, a 
promise under S. 25, Contract Act, mayi 
bo made after the period. Thoro is no 1 
doubt that in tbo present case the defon-; 
dant did promise to discharge his old 
debt by the execution of the two new 
sarkhats, and it seems to mo that tho 
lower appellate Court is right in holding 
that thoro was a now contract between 
tho parties on 23rd July 1923. The 
sarkhats were given, tho consideration 
for tho same being the old debt duo on 
tho plaintiffs’ forbearance to suo, and 1 

(4) [1000] 33 Cal. 1047—2 N. L. R. 130=38- 
1. A. 1G5 (P. C.). 

(5) A. I. R. 1922 Bom. 183=46 Bom. 24. 

(G) [1904] 27 Mad. 528 (F. B.). 
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think the case can be termed to be one 
for recovery of money due under a com¬ 
promise. I agree with the Court below 
that the claim is in time and dismiss the 
^appeal with costs. The appellant will 
"Pay the respondents' costs. 

Appeal dismissed . 
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Hallifax, A. J. C. 

Mt. Sakhu Defendant—Appellant. 

v. 

Kashiba Plaintiff—Respondent. 

Second Appeal No. 35-B of 1927, De¬ 
cided on 4th November 1927,'from 
decree of Dist. Judge, Amraoti, D/- 30th 

September 1926, in Civil Appeal No. 120 
of 1926. 

Interest Rule of damdupat is applicable to 
■ all mortgages tohether the mortgagee t$ in pos¬ 
The rule of damdupat is applicable to all 

( ‘v r th „ e raort 8 a 8 e e is iu posses¬ 
sion or not, if it is otherwise applicable; but in 

wh ? re the mortgagee is in possession, 
it does not app y, ln the sense of being of any 

6 payments made every year 
from the income of the property keep the 

amount of the interest below the amount of 

capital. In each case it is merely a matter of 
calculation. [p 126 ; C 2] 

M. B. Niyogi—tor Appellant. 

B. TP. Joshi for Respondent. 

Judgment. The mortgage which is 
sought to bo enforced in this case was 
•executed on 20th January 1914. The 
consideration was a loan of Rs. 1,400 
which the mortgagor agreed to repay in 
instalments of Rs. 200 each, with in¬ 
terest, on Paush Wadya 13th, which is 
• approximately the 20th January of each 
of the following seven years. Interest 
•on the loan was to be at 9 per cent., but 
any sum in default was to carry interest 
at 24 per cent, and the whole amount 
‘Still duo was to be paid at once on the oc¬ 
currence of two defaults. The mortgagee 
was in possession of the mortgaged field 
‘from May 1917 to February 1925, and 
made Rs. 150 out of it in each of those 
' eight years. He sued for the enforce¬ 
ment of his mortgage on 13th J„| v 
11925, claiming Rs. 3,500. y 

The claim for more than twice the 
-principal ,s based on the quaint plea that 

a mortgagee in possession of the mort- 

.gaged property is nofc 8ubject t tho mo ' 
of damdupat, T hU w„, ,pp„ ontly * tl ™'« 
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in reliance on the head-note in the re¬ 
port of Panduji v. Panduji (l). That 
head-note states a proposition that 
is obviously wrong and does not appear 
in the judgment. The matter is too 
simple to need discussion. The rule of 
damdupat is applicable to all mortgages 
whether the mortgagee is in possession 
or not, if it is otherwise applicable, but in 
some cases, where the mortgagee is in pos¬ 
session, it does not apply, in the sense of 
being of any effect, because the payments 
made every year from the income of the 
property keep the amount of the interest 
below the amount of the capital. In 

each case it is merely a matter of calcula¬ 
tion. 

In this case no calculations have been 
made and the rule of damdupat has been 
regarded in the lower appellate Court as 
making Rs. 2,800 due on the date of 
the suit. That is impossible, as one 
payment of Rs. 150 had been made in 
June 1925, at the end of the mortgagee’s 

possession; the total amount due at the 
time of that payment was only Rs. 2 800 
which was reduced by it to Rs. 2,650, 
and the interest had no time to amount 
to Rs. 150 more by the date of the suit. 

It seems to have been assumed that 
the plaintiff is entitled to all the penal¬ 
ties for default set out in the bond. Con¬ 
tinuing to assume that, the account 
would stand as follows: In January 1915 
the interest payable was at 9 per cent on 

the whole sura, that is Rs. 126. For the 

second year it would he at 9 per cent, on 

j^Ti 00 a °/ Cl afc por coafc - on Rs. 326, 
and thereafter at 24 percent, on the 

fi ! ma t L At the 0nd of tb ° fourth 

year the total shown by the account 

would be Rs. 3128, but by the rule of 

damdupat not more than Rs. 2800 would 

Rs 2 650 hv^lf W ° Uld bG r6duc0d t0 
i • t ho pft y raonfc of Rs. 150. 
Similarly, , n Juno of each of the next 

thlTn«rt rS ;- that , 13 Up t0 a month before 

due S5 k°i : e suit - th0 am0UQt 

duo would be brought down to Rs. 2,800 

Rs ffij! ° f damdu P at and then to 
its 2 boo by the payment of Rs. 150. 

is m U f n assumption that the plaintiff 

is entitled to the full higher rate of in¬ 
terest. under S. 73 or S.74, Contract Act, 

I - ma l 0 Wltb °utany consideration 

tha/L f fj °° fching °xtra is allowed, 

thrm,«k lf | t n 6 lnterest is calculated all 
— f - —P er cent, the amount duo 
(1) U916] 12 N. L. H. 1=82 I. C. 281. 
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in June 1925, was Rs. 1,936-3*6, never 
having reached damdupat at all. If we 
‘call the interest between the date of the 
last payment and the institution of the 
suit R 3 . 13-12-6, which is approximately 
-correct, the amount due when the suit 
'was filed would be Rs. 1950. 

But the plaintiff is certainly entitled 
to some compensation for the defendant’s 
failure to perform the contract, and rais¬ 
ing the interest on default from 9 per 
cent, to 12 per cent. i9 by no means ex¬ 
cessive for that purpose. That, however, 
would make the amount due in June 
1925 Rs. 2,818-12*0, and the result is the 
•same as if the rate was 24 per cent. 
Allowing Rs. 25 as interest for the month 
after the last payment, we get Rs. 2675 
vdue at the date of the suit. 

It is in many cases a hardship arising 
out of the rule of damdupat that the 
plaintiff is deprived of interest after 
filing his suit, perhaps for years. In 
this case, however, the plaintiff has only 
‘himself to thank for the greater part of 
the delay. On that account also he will 
,get only five-sevenths of his costs in tho 
first Court from the defendant, and will 
pay the whole of the rest of the costs of 
both parties in all three Courts. 

The decree of the lower appellate 
'Court will be modified into one ordering 
foreclosure in default of the payment by 
the 31st January 1928 of Rs. 2,675 
plus five-sevenths of the costs incurred by 
the plaintiff in the first Court minus the 
•whole of the costs of the defendant in 
the two appellate Courts and two- 
sevenths of her costs in the first Court. 

The pleader’s fee in this Court will 
ififty rupees. 

Decree modified. 
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Kinkhede, A. J. C. 

Sitaramsa Plaintiff Applicant. 

v. 

Amirbax and another— Defendants— 
Non-Applicants. 

Civil Rovn. No. 68 of 1927, Decided on 
2Gth September 1927, from decree of 

, C * U8 ° Courfc Jud 6°* Khandwa, 
D -23rd December 1926, in Suit No. 1292 
of 1920. 

Act> Arls • G4 and 85 —Adjustment 
b * Ween P*rti** by debit and credit 
" 0alanc <> being only in favour of one party 


and not shifting on one side or tho other — 
Balance represents future liability and is 
recoverable in three years though some items of 
it may be already time barred. 

Where an account stated comprises items on 
both sides and a balance is deducted thereon it 
being always in favour of one party and not 
shifting on one party or the other that balance 
represents tho amount of liability for future 
and is recoverable within three years from the 
statement of account although some of the 
earlier items in the account may have been 
already time barred. [P 12S C lj 


G. R. Deo —for Applicant. 

S. B. Gokhale —for Non-applicants. 

Order . As the result of certain past 
dealings, between the parties, which were 
adjusted by them, a balance was struck, 
which showed that, on 6th June 1923, 
the defendants wore liable to plaintiff 
in the sum of Rs. 514-7-6. Defendant 2, 
purporting to act for himself and for his 
father, defendant 1, signed a ruju hisab, 
and orally agreed to repay with interest 
the sum found due, at tho rate of 1 
per cent, per mensem, within one month 
of the execution of the hisab. Plaintiff 
filed the present suit for the recovery of 
Rs. 724-15-3 inclusive of interest up to 
the date of the suit, viz., 16th June 1926 

Defendant 1 denied his liability on the 


ground of non-execution and limitation. 
Defendant 2 admitted the signing of the 
ruju, but denied that the ruju was an 
account stated, and urged that only items 
aggregating Rs. 66-3-9 were within 
time, and plaintiff was, therefore, not 
entitled to anything more than that 
amount on the strength of the ruju. It 
is significant to note that defendant 2 


did not deny the plaintiff’s allegations in 
para. 1 of the plaint about the oral agree¬ 
ment to repay within one month. Plain¬ 
tiff 8 claim was decreed for such items as 
wore in time at the date of the execution 
of the ruju with interest therein, and the 
rest of tho olaim was dismissed as barred 
by time. The claim was wholly dismis¬ 
sed as against defendant 1 for want of 
execution by him and only partly decreed 
against defendant 2. In arriving at this 
conclusion the Court below treated the 
ruju hisab as a more acknowledgment, 
and not as account stated or as a mutual. 


open and current account. The plaintiff 

has come up in revision against the 
decision. 


As to defendant l’s liability for tho 
claim no serious attempt was made to 
show how ho was hound by tho admis¬ 
sion of liability made by defendant 2 in 
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regard to tho balance found due oa adjust" 
merit of the khafca which stood in the 
name of both on 6th June 1923. The 
dismissal of the claim as against defend¬ 
ant L must, therefore, stand. 

The next question is whether the ruju 
hisab was a mere acknowledgment, or an 
account stated, or a mutual open and cur¬ 
rent account. If it was a mere ac¬ 
knowledgment and the items disallowed 
were advanced on dates long prior to 
three years of the date of acknowledg¬ 
ment, the dismissal of the claim must 
hold good. So far as the contention that 
the account was a mutual open, and cur¬ 
rent account—3ufhce it to say that the 
nature of the dealings is not such that 
the balance must shift on one side or the 
other Art. 85, Lira. Act, does not 
therefore, apply 

As to whether the case comes under 
Art. 64, Lira Act, I may observe 
that, where an account stated comprises 
items on both sides and a balance is 
deducted thereon, that balance is recover¬ 
able within three years from the state¬ 
ment iof account, although some of the 
earlier items in the account may have 
then been already time'barred. If the 
entries on p. 2 of the hisab bahi were 
scrutinized, it will bo found that, on the 
day of the settlement, the acoount was 
mado of items beginning from Fagun Badi 
30, Sambat 1975, and ending with 11 Jefch 
Badi 8, Sambat 1980. The account, on the 
face of it, thus shows that several items 
of more than three years standing were 
taken iuto consideration in the balance 
due, without objection on the part of the 
executant. Interest was also calculated 
and added on that basis ; and, although, 
under date Magh Sudh 5, Sambat 1977, 
a sum of Rs 115 was debited to the 
defendant's khata as the price of a pair 
of bullocks, that item was wiped out by 
a corresponding credit entry of Rs. 115 
as the price of the pair of bullocks as 
they were returned, under date 6th 
June 1923. This credit was again squar¬ 
ed by a debit under the maveshi khata, 
i. e., for purchase of cattle. Then again 
a debit item of Rs. 69-2-0, on account of 
havalat of one Budha for a sum of Rs* f,0 
advanced to him, and interest thereon 
from mitti Shravan Sudi 4, Sambat 1977 
to Duja Jeth Badi 30, Sambat 1980 also 
appears debited in the defendant’s khata 
and on the strength of that debit a 
credit appears to have l,eon given to 


Budha towards his liability. AH this- 
adjustment points to the common inten¬ 
tion of the parties, to set off their cross 
demands against each other, and to strike 
a balance, in plaintiff’s favour, of what¬ 
ever may bo found due to him, by con¬ 
solidation of all items, whether barred or 
not barred by time, and to start with a 
tixen consolidated amount as representing 
the defendant’s liability for the future. 

It appears that following upon this 
common understanding, and with a view 
to gi\e full effect to the same, the- 
plaintiff credited the sum of Rs. 514-7-6 
so found due, and thus squared up the 
pievious account. This, to my mind, is 
tantamount to a new contract, and, is a 
substantive cause of action in itself ; so 
that a suit can he maintained on it. 
Especially as I find that the plaintiff 

debited the defendants with the amount 

of Rs. 514-7-6 under 11 J&th Badi 8* 

Sambat 1890, I have no hesitation in 

holding that the question of some items 

being then time barred is irrelevant to 

the case as laid. It is, therefore, very 

likely that the plaintiff’s allegation that 

the executant of the hisab made a 

verbal promise to repay the consolidatedi 

debt within one month was true and 

therefore defendant 2 did not dare to. 
deny it. 

I, therefore, modify the decision of the 
lower Court and decree the entire claim 
against defendant 2 with costs in both 
the Courts. As defendants 1 and 2 ap¬ 
peared through the same pleader, defend¬ 
ant 1 will not got any separate costs in 
this Court. Pleader’s fee Rs. 15. 

S,J * Appeal allowed. 
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Findlay, J. C. 

nt J° Defendant 4—Appellant. 

v. 

farachand and others — Plaintiffs— 
Respondents. 

First Appeal No. I of 1927. Decided 
on 26th September 1927, against decree’ 
of 1st Class Sub-Judge, Nagpur. D/- 30th 
September 1926, in Civil Suit No. 33 
of 1921. 

(a) Civil P. C ., Sch. 3 —Property under Col- 
lector s management Mortgage by the proprie¬ 
tor of the property is not valid. 

*1 he iucompetency ol tho mortgage during tho 
period of the Collector’s management only 


Nago V. Taiuchaxd (Findlay, J. C.) 
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extends to the property of which the Collector 
has expressly assumed management: A. I. R 
19iis Nag. *243, Foil. [P joq q oj 

(6) Transfer of Properly Act, S. GO—Perman¬ 
ent lease of the mortgaged property by the mort¬ 
gagor resulting in depreciation of tho •value of 
security is not valid. 

Whore the permanent lease of the khudkasht 

land is not given in the ordinary course of 
management but is granted with the express 
object of making a largo profit for the mort¬ 
gagors, or seriously depreciating the value of 
the security which tho mortgagees are entitled 
to then it cannot be an ordinary and reasonable 
act of ordinary management on the part of tho 
mortgagors: 14 N. L. R. 117, Rd. on. 

[P 130 C *2] 

R. Bobdc for Appellant. 

W. R. Puranik for Respondents. 

In tho present mortgage 
suit, tho facts of which are sufficiently 
clear from the lower Court's judgment, 
the present appellant, who was defendant 

. n tho lower Court, was impleaded in 
view o the faot that he had obtained a 
perpetual lease of khudkasht field No. 47 
o mauza Jolwadi from defendants 1 to 3 
ana 7. The connected 2 annas 8 pies 
iare o mauza Jolwadi has boon re* 
eased under the decree passed by the 

lower Corn-t 0 n the ground that at the 

time the mortgage came into being, the 
aid share was nnler the management of 

the CoHector. Tho Subordinate Judge, 
1st Ckss, for reasons which are suffici- 

!!! y L n r i r0m h,s i ud 6mont, has, bow¬ 
er, hold that the khudkasht field No 47 

appellanti^ he aub J 00 t of the present 
2 “ S ,e “ e * was H»ble under the 

included 0 ^! lk ha9 accordin gly been 

rf , JS.'S2s 1 irSi4» 

ioth”Sr/o'S "XT T tommt ■ 

that therein tho plaintiffs rested their 

share°of fact r fcl > at ‘he 2 annas 8 pies 
snare °f mauza Jolwadi mortgaged was 

not the same 2 annas 8 pies share as was 
under the control of tho Collector at tho 

PlaintiffSirst 1 I* P ? rfoot . ly clcai ' t[ >at the 

that fu 8t P ° a ln connexion was 
j >10 “ortgagon, had a 5 annas 4 pies 

».r B h 0 r,h ol 

8 Pies share 1 d ', ntl , that lfc was the 2 annas 

Collector's C om ‘“I 'T UnaUcot0d the 

gaged Tho I f ° n' K wb ' cb was mort- 

Court, in its finding on 

’ , 9 ' ho 'Vovor, found this point 
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against tho plaintiff and there has clearly 

)een no proof that tho mortgagors had 

more than 2 annas 8 pies share in mauza 
Jolwadi*. 

It has now been suggested on behalf of 

the present defendant-appellant, ap¬ 
parently for the first time, that the 
khudkasht fields Nos. 47, 17 and 9 with a 
total acreage of 9 14 acres must he the 
same as tho khudkasht fields Nos. 10 and 
oiwith a total acreage of ,9 lo acres, 
which the lower Court holds were under 
the management of tho Collector along 
witli'a annas 8 pies share of mouza Jol- 
wadi. I do not think, however, this con¬ 
tention can possibly be now accepted, 
offered as it ,s for the first time in the 
appellate Court If we turn to para. 6 
of tho plaintifls’ written statement, it is 
perfectly clear that there the latter offered 
an alternative plea. Even supposing that 
the contention that tho mortgagors owned a 
o annas 4 pies share in the village and that 
it was the free portion of that share 
which was mortgaged failed, the plain¬ 
tiffs clear y offered a further distinct plea 
that anyhow the rest of .the property 
covered by the mortgage was not included 
in the Collector’s proceedings and that 
the mortgage would hold good as regards 
such further property. Now, if tho present 

defendants-appellant’s case had been that 

Nos. 10 and 52. in reality, referred to 
tho same lands as Nos. 47, 17 and 9, I 
s ould cortainly have expected to find 
a specific plea from him to this effect in 
his written 'statement, dated 24th Sep- 
ember 192o. The Said written statement 
s, however, absolutely silent on the point 
and ho therein rested his ease on the fact 
that tho lease of field No.47 had been given 

men/ 0 fu ordinar y courie of manage- 
" , and . that - ln any event, tho mort- 
fe' go having been executed when theCol- 

ctoi. s diags W0re ponding th0 

f , °,° f ‘ 6 was vo ‘ d irrespective of tho 
' C w ie ^ er kho subjects covered by the 
mortgage were all at the time -in tho 
hands of tho Collector. On this latter 
Point, L see no reason to differ from tho 
decision of Kotyal, A. J. C„ in Gangaram 
. llamtjopal (I), tho incompotency of thoi 
mortgage only extended to tho property 

o which the Collector had expressly 
assumed management. 

It has next been urged in this con¬ 
nexion on behalf of the appellant that) 

whatever interest he had in tho 2 annas 

( ) A. 1. H. 1022 Nag. 213=13 N. L. U, i:ji. 
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8 pies share, necessarily must be consi¬ 
dered as having been under the manage¬ 
ment of the Collector and that, therefore, 
khudkasht field 47 came within the said 
head. I am unable, however, to accept 
this contention in the circumstances of 
the present case. Apparently, only spe¬ 
cific khudkasht fields, viz., Nos. 10 
and 52 of Jolwadi, were under the 
management of the Collector. The ob¬ 
vious presumption must be that any 
other khudkasht field not so specified was 
not affected so far by the Collector’s pro¬ 
ceedings, and there having been neither 
allegation nor proof that khudkasht field 
47 corresponds to any portion of khud¬ 
kasht fields 10 and 52, tho inference must 
be that khudkasht field 47 was not under 
the management of the Collector, 

I now pass to the first and second 
grounds of appeal. The first ground, which 
is to the effect that the present appellant 
took the lease of field 47 without notice 
of tho mortgage, has obviously not got 
the slightest basis. The lease-deed itself 
states that the field is mortgaged and 
that the lessors would be responsible to 
the mortgagees. Eveu so, however, it has 
been urged on behalf of the appellant 
that tho fact that the lessee had notice 
of the mortgage is immaterial, that the 
lease was one given in tho ordinary 
course of management aqd that tho mort¬ 
gagors at the time were competent to give 
such a lease. In this connexion, I am 
wholly at a loss to understand the finding 
of the lower Court to tho effect that the 
lease in question was given to tho 
appellant in the' ordinary coarse of 
management—a finding relating to issue 
10 (b). In para. 38 of the lower Court’s 
judgment, whore tho reasons for that 
finding are given, you can find no dis¬ 
cussion whatever of tho rolovant quos- 
.fcion involved. 

I accept the principles laid down by 
Hallifax, A. J. C., in his judgment in 
Karu v. Pandia (2), but I find it wholly 
.impossible to apply in a sonso favourable 
to appellant tho said principle to the cir¬ 
cumstances of the present case. It is 
impossible to imagine that the giving of 
this lease of what apparently formed a 
large portion of tho khudkasht field 
attached to tho village share was an 
ordinary and reasonable incident of vil¬ 
lage management. Tho tost is, would tho 
mortgagors have boon likely to have 
'(2) A. 1. R. 1924 Nag. 226. 
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given this lease themselves if they -had 
known that they would continue indefi¬ 
nitely as the owners of the property ? I 
think this question must undoubtedly be 
answered in the negative. The circum¬ 
stances all suggest that the lease in ques¬ 
tion was not given in the ordinary course 
of management, but was granted with 
the express object of meanwhile making 
a large profit for the mortgagors, or seri¬ 
ously depreciating the value of the secu¬ 
rity which the mortgagees were entitled 
to. In this • connexion, I find myself in 
full agreement with the remarks of 
Mittra, A. J. C., in Shankersingh v. Hu m 
lcumchand (3), at pp. 119 and 120. The 
present lease was given in perpetuity. If 
the land was so valuable that a nazarana 
of Rs. 1,000 could fairly be demanded 
from it, it is impossible to suppose that 
the most serious loss would not bo direct¬ 
ly inflicted on the mortgagees when they 
subsequently came into the possession of 
the villages, for all they would roceivo 
would be a sum of Rs. 15-4-0 per year 
rental. The discrepancy between tho 
capital sura of Rs. 1,000 paid, and tho 
yearly rental is sufficiently startling, and 
when we keep in mind also tlie fact that 
tlie lease was a perpetual one, it seems to 
mo utterly impossible to postulate in the 
circumstauces of the present case that 
tho loase in question was an ordinary 
and reasonable act of ordinary manage¬ 
ment of tho share on the part of the 
mortgagors. 

The respondents have also raised, ap¬ 
parently for tho first time in tho course 
of argument in this Court, the contention 
that there has been no proof that the 
mortgagors wore entitled to grant tho 
loase and that presumably this power 
rested with tho lambardar. This was a 
matter for a specific pleading in the 
lower Court, and l am not proparod to 
entertain this plea now, but, altogether 
apart from it, I find it wholly impossible 
to hold that the lease in question was a 
bona fide act in tho course of ordinary 
management. Over and above this, there 
is tho undoubted fact that tho prosent 
appellant had notico of tho mortgage and 
under tho loaso-dood expressly assumed 
responsibility with roforenco- thoroto. 
On tho facts of the prosent case,-therefore, 
tho said loase not boing, in my opinion, 
au ordinary bona fido one carriod through 
in tho course of tho ordinary management 
(V [191SJ H N. L. R. 117—47 1 C. 99. 
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Ram cH anDrarao v. Mayaram (Kinkhede, A. J. C.) 


of the village, and the lessee having 
accepted it on the terms he did, there 
can. in my opinion, be no question, but 
that lield No. 47 is liable under the dec¬ 
ree obtained by the respondents. This 
appeal is accordingly dismissed. The 
appellant must bear the respondent's 
costs. Costs in the lower Court as al¬ 
ready ordered. 

NdC. Appeal dismissed. 
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Kinkhede, A. J. C. 

Uamchandrarao and others 
dants—Applicants. 

v. 

Mayaram Plaintiff Non-applicant. 

Civil Revii. No. 98 of 1927, Decided 

on 2Gth September 1927, from order 

of Dist. Judge, Bhandara, D/- 11th 

January 1927, in Civil Appeal No. 82 
of 192G. 

* (a) Limitation Act. S. U—Application 
f rcopies of judgment and decree need not be 
•'lade at the same time provided they are made 
before the period of limitation. 

The law does not prescribe any parti¬ 
cular time for making of applications for copios 
or requ^e that copies of both decree and judg- 

T 8t b0 ^ V \ Qd for simultaneously pro- 
Jded the> are made before the expiry of the 
period of limitation prescribed for filing the 

onnf^' “, gSre 8 ite P crio<1 in obtaining 
IhZa i Ud 8 me,lt and decree should be J- 

aratssssr ,o ' th °" 

AuRU»t re i92B H ° ^ is . mi ? Sl ‘ 1 of-;', suit on 21th 

tbe Judgment on 6 8th' aiptSSSSwiw YnTob' 

t h e'r o a fter "a p pi be d £ ?**$>$?* 1W °’“ d 
October 1920 and the app^ f^n 
Held : that tho appoal was not time barred. 

tnut ^ P - l Cotrl liU 
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decree may also be excluded provided the ap¬ 
plication for the copy of the decree is made 
before the expiry of the extension of time al¬ 
lowed by S. (12; (3) as time required for obtain¬ 
ing copy of the judgment. [p 130 c 2j 

(f?) Civil P. C., O. 41, II. 1 —Litigant has no 

option about filing a copy of judgment—Court 
has to decide. 

Under 0 41. R. 1 , Civil I>. C.. it is not left to 
the litigant s choice to file or not to file a copv 

of judgment but it is the judge alone who can 
dispense with it. [p 130 q 

G L. Sul/liedar —for Applicants. 

V. Base and P. N. Iiudra —for Non 
applicant. 

Order. This revision raises an in¬ 
teresting question of law. The non¬ 
applicant, Mayaram, filed Suit No 6*^ 
of 1925, in the Court of the Subordinate 

mi ia t» against the applicants 

That suit was dismissed on 24th August 

192b. Plaintiff applied for a copy of the 
judgment on 8th September 192G, and ob¬ 
tained the same on 30th September 192G. 
Thereafter a copy of the decree was ap¬ 
plied for on 7th October 192G, and ob¬ 
tained, on 12th October 192G, and the ap- 
peal was filed on that day in tho Court 
of the District Judge, Bhandara. The ap- 
pneants took a preliminary objection 
that the appeal was barred by time, but 
the same was overruled and the case 
was set down for hearing on the merits. 
It is against this interlocutory ordor 
overruling the objection as to limitation 
that this revision has been preferred 
The non-applicant raises objection to 
the maintainability of the present revi- 
smn on the ground that it is not the 
practice of this Court to entertain any 
levision against an interlocutory ordor. 
Suflico it to say that, although this 

rn lt d u° eS 110t ordinarily interfere, 
still, where matters of principle or 

jurisdiction are involved, this Court 

does not necessarily declino to enter- 

tain it. I, therefore, think that the 
present revision can lio. 

Now, as to tho merits of this petition 
for revision : I say that tho decision 


•leclino to entertain it. [“Taw .Vi 

<C) L ^ l ^° n Acl - S. 12 (3 )—Period re 

be 

\adc 

. 

tho period ryiuir /i \ 1 ^ pt.k judgment even 

pcriou r^u.r.d lor obtaining copy of tho 


rllTI 

nrv W — ••• 

wit i tho statute law and must bo up¬ 
hold. I will show how it is so. 


nuiLftfnhtT ACt ' S - 12 —Period 
"tended if t } co ^!°! decree may 

before „ 1 c a l ) P 1,xca tion for it is u t 

Z : C r Meribrd in S d (3) (O tZerl 


Tho prescribed term of 30 days for 
filing an appeal against tho decroo ax- 
inrod on 23rd September 1926 ; but boforo 
such expiry tho non-applicant applied for 
copy of tho judgment on 8th September 
l-)3b i o. ( on loth day of tho dolivorv 
of lu-lginout, wbon ho had still to his 
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credit 15 days out of the prescribed 
period of limitation (Art. 152, Lim. 
Act). When, however, he obtained the 
copy of the judgment on 30th Septem¬ 
ber 1926 the 15 days to his credit had 
expired, and out of the period of 23 days, 
which he was entitled to exclude as time 
requisite for obtaining the copy of the 
judgment, under Cl. 3, S. 12, Lim. 
Act, he had still to his credit a period 
of 16 days. Before the expiry of this 
period, i. e., when only six days out of it 
had expired, he, on 7th October 1926, 
applied for a copy of the decree and 
obtained it on 12th October 1926, i. e. 
when he had still four days to his credit 
out of the aforesaid period. The appeal 
was filed on the very day. It will thus 
be seen that the appeal was instituted, 
on the 19th day from the date of judg¬ 
ment or, excluding the 23 days time re¬ 
quired for obtaining the copy‘of the judg¬ 
ment only, on the 26th day of the period 
of limitation prescribed by law. If the 
period of six days which was required 
for obtaining the copy of the decree 
were excluded as he is entitled to exclude 
it, under Cl. 2, S. 12, his appeal would 
be still within time by six more days. In 
spite of this state of things, the appli¬ 
cants contended that the appeal was 
barred by limitation, by reason of the 
fact that, instead of applying for copy 
of the decree and of the judgmont, simul¬ 
taneously or at different times within 
the period of 30 days prescribed by law 
for appealing, the non-applicant applied 
first for copy of judgment before the 
expiry, and then for copy of the decree 
after the expiry of the said period. It is 
argued that the non-applicant was not 
entitled to exclude the time taken up in 
obtaining a copy of the judgment as he 
,had not first applied for obtaining a copy 
of the decree. I think this contention 
is unsound in view of the clear provi¬ 
sions of S. 12, Lim. Act, which ontitlod 
him to deduct both the periods of time. 

As pointed out by Drake*Brockman, 
J. C., in Bagmal v. Firm of Jamnadas 
Potdar -(second appeal No. 434 of 1915) 
it is a well recognized practice for an 
unsuccessful litigant to obtain copy of 
judgment first so that ho may consider 
whether ho will appeal or accept failure* 
it is undoubtedly open to a litigant to 
postpone applying for copy of judgmont 
and decree till the very last day of the 
scheduled period. Similarly Mittra. A 
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J. C., in Sheoram v. Chintu (second Ap¬ 
peal No. 253-B of 1927) held that the law 
does not prescribe any particular time 
for the making of applications for copies 
or require that copies of both decree and 
judgment must be applied for simul¬ 
taneous^ Accordingly in both those 
cases the aggregate period taken in 
obtaining copies of judgment and decree 
was excluded even though applications 
for those copies were made on different 
dates, they were made before the expiry 
of the period of limitation prescribed for 
filing the appeal. 

In the present case only one applica¬ 
tion, viz. that for obtaining copy of the 
judgment was filed within the period of 
limitation, So, even on the authority of 
the aforesaid decisions and the provi¬ 
sions of S. 12 «(3), Lim. Act, the non¬ 
applicant’s appeal could be treated as 
within time, without the necessity of 
excluding the period required for obtain¬ 
ing the copy of the decree. If the point 
were necessary for me to decide, I would 
hold that the non-applicant was entitled 
to exclude, under S. 12 (2) of the Act, 
even the period required for obtaining 
copy of the decree provided he has ap¬ 
plied for the copy of the decree before 
the expiry of the extension of time al¬ 
lowed by S. 12 (3) as time required for| 
obtaining copy of the judgment. 

It is, however, argued before me that 
it is the decree which gives a right of 
appeal and it is, therefore, necessary to 
obtain a copy thereof in order to keep 
that right alive, and that since it is 
optional with the Court to dispense 
with the filing of a copy of judgment,, 
the intending appellant should not be 
held entitled to exclude the time spent 
by him in obtaining a copy of an 
optional document, viz., judgment. No 
doubt under 0. 4L, R. 1, Civil P. C., every 
memorandum of appeal must bo accom¬ 
panied by a copy of tho docroe appealed 
from (unless the appollato Court dis¬ 
penses therewith) of tho judgmont on- 
which it is founded. I need only say 
that it is not left to the litigant s choice 
to file or not to tile a copy of judgmont ; 
inasmuch as it is not optional with him to 
obtain its copy or not, and the Judge alone 
can disponse with it,tho judgmont cannot 
be said to be an optional documont. It 
is as essential as the decreo. It is, there¬ 
fore, wholly immaterial in what order 
the copies are applied for and obtained. 
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All that is required is that the period 
prescribed by the specific article of the 
limitation schedule, with the extension 
claimable under the provisions of S. 12, 
Lim. Act, should not have expired 
•before the copies were obtained and 
lodged with the memo, of appeal. In 
short the right of appeal must be kept 
alive, under S. 12 of the Act, until the 
date the appeal is filed. In this view of 
the case the revision is dismissed with 
costs, Pleader’s fee Rs. 25. 

SJ * Revision dismissed. 
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Hallifax, A. J. C. 

Govind and another —Plaintiffs—Ap 
pellants. 

v. 

Malkarjunappa and others —Defen 
dants Respondents. 

First Appeal No. 58-B of 1926, Decide* 
on 16th June 1927, from decree of Is 

i nor" S ? u ^\ J udge, Amraoti, D - 30th Jun, 
1926, in Civil Suit No. 52 of 1925. 

Interest—Rule of Damdupal explained. 
a interpretation of the rule of Damdupa 
thatthe amount of interest that may be recover 
ea at any tune shall not exceed the principal, bu 

that any excess there may be according to th 

i ► A \-v .. 1 Y¥\ a i - liblOj t ^ ^ ^ ^ no 
at that time, is directly contradictor of thi 

words of the texts which say that when 'the in 

terest is equal to the principal, it “ ceases ’ 

(Gautam or “ stops " (Katy^yana) : 1 B. U 

C. 47 and Dom. 305, Foil. [p i33 C 2 

“ d B ■ 

K. G. Deshpande, R. R. Jayau-arU anc 
° Gatwalne for Respondents 

Judgment.-The question in this cas< 

is one of the meaning of the rule o 
damdupat by which the parties are bound 
lno suit rested on a mortgago foi 

0X0Cuted 0,1 Sepfemboi 

R oT!. 10 only P a y mont was one o 

n macl0 on l6fch 0c toher 1925 

, lbth Docombor of that year, that i< 

two months later, the plaintiffs filed the 

present suit, in which thoy claimod a 

decree for R S . l^ 000 , asserting that b> 

that time more than Rs. 12,000 appearec 

duo at tho foot of the account 

acemin Pla ‘ nt h Stated that by th( 

account the amount due to tho plaintiff* 

which n 0ctol,or 1925 was Rs. 17,631 
which the payment of Rs. 4.865 on t 

day roducod to Rs. 12,768 By adding 


terest to that the amount duo on the date 
of tho suit, strictly according to account, 
would be about Rs. 13,456, though it is 
stated to bo slightly less. Anyhow it is 
more than Rs. 10,000 and the ' plaintiffs 
claimed a decree for that sum only. 

It was held in tho lower Court that 
the amount due on the mortgage on 16th 
October 1925 was, by the operation of 
the rule mentioned, only Rs. 10,000, and 
this was reduced to Rs. 5,135 by the pay¬ 
ment made on that day. A decree was 
accordingly given for foreclosure on 30th 
December 1926 in default of the payment 
by that date of Rs. 5,135 with interest 
thereon from the 16th October 1925. The 
total amounted to Rs. 6,585-5-0 and the 
plaintiffs have appealed, contending that 
they are entitled to get Rs. 10,000. 

The texts on which the rule is based 
are cited in Dhondu v. Narayan (1), 
decided by the Bombay High Court in 
1863 and in the judgment of the same 
Court in Sukalal v. Bapu Sakharam (2) 
36 years later, and they seem to leave no 
doubt about the matter. The interpre¬ 
tation suggested for the appellants is not 
easy to understand ; it seems to be that 
the amount of interest that may be re¬ 
covered at any time shall not exoeed the 
principal, but that any excess there may 
be according to the account shall still be 
recoverable, though not at that time.! 
Such an interpretation, reduces tho rule 
to a nullity, in addition to being directly 
contradictory of the words of the texts, 
which say that when the interest is equal 
to the principal, it “ ceases " (Gautam) 
or “ stops ” (Katyayana). 

Tho appellants themselves admit that 
if the respondents had paid Rs. 10,000 
instead of a little loss than Rs. 5,000 in 
October 1925 tho wholo debt would have 
been wiped out, that is that tho amount 
duo for interest on that day was Rs. 5,000 
and no more. Thoy have made the same 
admission in claiming no more than 
Rs. 10,000 in their suit ; if, as thoy con¬ 
tend, a sum of Rs. 7,768 still remained 
duo as interest after tho payment in 
October 1925 (though they wore not 
allowed to recover it at that time), then 
there would still bo more than Rs. 8,000 
due to them as interest aftor tho decree 
they claimed had been satisfied. 

Another proof of the impossibility of 
the suggested interpretation will bo found 

U) 1 B. H.C. 47. * ' 

(-) [1900] 21 Bom. 305=2 Bom. L. R. IS. 
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in an attempt to answer the question of 
the length of the period to be allowed 
between two recoveries of interest. If 
only interest equal to the principal can 
be recovered at one time, but the excess 
shown in the account is still recoverable 
later, how soon can that be done ? Can 
it be done the next day or must there be 
an interval of a week or a month or a 
year, or need the interval be no more than 
a minute or two ? The plaintiffs them¬ 
selves left aa interval of exactly two 
months between the payment and the suit. 

The two contentions raised in a cross¬ 
objection by the respondents were ex¬ 
pressly abandoned in this Court, and as 
the amount decreed in the lower Court 
has already been paid, it is not necessary 
to extend the time allowed for redemp¬ 
tion. The appeal will accordingly be 
dismissed and the appellants will be 
ordered to pay all the costs with the 
exception of those incurred in connexion 
with the cross*objection. The pleader s 
fee in the appeal will be Rs. 350. There 
will be none for the cross-objection. 

N.K. Appeal dismissed. 
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Mohiuddin, A. J. C. 

Muli —Plaintiff—Appellant. 

v. 

Ganpat —Defendant—Respondent. 

Second Appeal No. 280-B of 1926, De¬ 
cided on 9th February 1928, from deci¬ 
sion of Dist. Judge, Akola, D/- 31st 
March 1926, in Civil Appeal No. 14 of 
1926. 

Limitation Act , Art . 97— Original decree is 
not suspended by the presentation of appeal — 
Limitation runs from the date of the passing 
of original decree for a cause of action based on 
that decree. 

Under the Indian law and procedure an ori¬ 
ginal decree is not suspended by presentation 
ol an appeal nor is its operation interrupted 
where the decroe on appeal is one of dismissal 
and, therefore, the time from which the period 
of limitation ought to be counted is tho date of 
tho decree ol the first Court : .1, I. It. 1918 p. C. 
151, Foil . and 42 Mad. 507, Dist. [P135 C 1] 

N. G. Bose —for Appellant. 

K. K. Gandhe —for Respondent. 

Judgment. Muli filed this suit on 
31st August 1925, against Ganpat, for 
the recovery of R s . 1,800 which con¬ 
sisted mainly of three items, i. o., Rs. 800 
paid to defendant on 25th June 1913, Rs. 


584 interest, by way of damages from 
25th June .1913 to 25th August 1925, 
and-costs incurred in Civil Suit No. 74 of 
1915 and Appeal No. 24 of 1918. 

The respondent Ganpat sold a portion 
in survey No. 159 and a portion in sur¬ 
vey No. 27 to Muli by means of a sale- 
deed, and received Rs. 800 out of Rs. 
1,000 'for which amount the sale was 
effected. Muli could not obtain posses¬ 
sion of the fields after the sale as Gopala 
and Bilwanta obstructed her, and she 
filed a suit in 1915 against Gopala and 
Balwanta for partition and separate pos¬ 
session of half-share in the two ‘fields. 
The suit was dismissed on 10th October 
1917, the first appeal was dismissed on 
29th September 1922, and the second ap¬ 
peal on 23rd June 1924. In para. 3 of 
the plaint it was alleged that .the cause 
of action accrued on 23rd June 1924, the 
date on which this Court decided the 
second appeal. 

The suit has been dismissed as barred 
by time under Art. 97, Lim. Act, as it 
was filed on 31st August 1925, more than 
three years after *the judgment by the 
trial Court, which decided it on 10th 
October 1917. 

Though a number of points were men¬ 
tioned in the memorandum of appeal hut 
the learned pleader for the appellant has- 
argued only one point about limitation, 
and has urged that, though Art. 97, Lim. 
Aofc. applies to the present case, the 
period must bo counted from the date of 
the judgment; of the first appellate Court. 
In support of this proposition ho has 
relied on the case, Sarvothama Eao v. 

Chinuasami Pillai (l), in which it was 
held 

that the suit was not : bar red by limitation 
under Art. 97, Lim. Act, as the consideration, 
failed only when it was finally determined by 
the High Court in second appeal. 

The same point regarding tho date of 
the failure of consideration, for money 
paid upon an existing consideration, 
which afterwards fails, came up before 
their Lordships of the Privy Council in 
Juscurn Boid v. Pirtkichand Lai Chou - 
dhunj (2), a few days after the decision 
of the Madras case, and they observed as 
follows : 

Both Courts liavo hold that the failure of 
consider ation was nt. the date of the first 

(1) L1919J 42 Mad. 507=30 M. L.JT 157=9 

M. L. W. 379=49 I. C. .729=(1919) M. W. 

N. 432. 

(2) A. 1. R. 1918 P. C. 151=40 Cal. 07C= 

46 I. A. 52 (P. C.). 
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Court’s decree. Their Lordships feel no doubt 
that, as between these two decrees, this is the 
correct view ; for, whatever may be the theory 
under other systems of law, under the Indian 
law and procedure an original decree is not 
suspended by presentation of an appeal nor is 
its operation interrupted where the decree on 
appeal is one of dismissal. 

It is thus clear that in a suit of this 
kind tho time from which the period ol 
limitation ought to he counted is the 
date of the decree of the first Court, i. e , 
10th October 1917 in this case and, as 
the suit was liled after more than three 
years from that date, it is barred by time. 

The appeal thus fails and is dismissed 
with costs. 

Appeal dismissed. 
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Findlay, J. C. 

Shrawan Makar —Complainant — 
plicant. 


Ap- 


v. 


Accuse 


V • 

Rajeshwar Khandopant Page— 

—Non-applicant. 

Criminal Revn. Appln. No 33G < 

1927, Decided on 5th January 1928 

Criminal P. C., 256 -Failure to comp, 

causing injustice—Retrial ts necessary. 

Where tho Magistrate had not complied wit 

the provisions of S. 256, Criminal P. C., and 11 

procedure had resulted in a miscarriage < 
justice, 

Held: that the order for retrial was right 
A. I. R, 1920 Lah. 155, RcJ. [P 135 c 1 , : 

Cr. #. Pradliaii —-for Applicant. 

rder.-—This is an application fc 
levision of an order passed by the Magi* 
trate of the 1st Class, Nagpur, remand 
ing Criminal Case No. 39 0 f 1927, in th 
Court of tho 2nd Class Magistral, 
liimtek, for further tiial. The basis c 

tho order of tho remand was tho fac 
that 1 .10 Magistrate had not complic 
with the provisions of S. 2oG, Crimino 
1 . c ; a .n'l tho 1st Class Magistrate 
01 opinion that tho procedure of tho 2 
Class Magistrate had resulted in a m 
carriago of justice. 

All that has been urged in the presc 
application for revision is that the 
visions of S. 230, Criminal P. C. , 

' irectory an3 not mandatory, and that I 
oinand of tho case for a retrial 
unnecessary. Ilind it unnecessary, 
ho circumstances of tho case, to dee 
'Other, in my opinion, tho provisi, 
n question should ho considered 
merely directory. There is consider 
authority for the latter view, o g 


Alt. Ghasili v. The Crown (l), as well a3 
in various unreported cases. Obviously, 
however, assuming the decision in tho 
Lahore case to he a correct exposition of 
the law, and assuming what has occured 
to.have been a mere irregularity, the 1st 
Class Magistrate has further held that 
tho irregularity in question has caused 
a failure of justice. On tho facts stated 
by tho 1st Class Magistrate I am in full 
agreement with the latter view,‘and it 
follows, therefore, that the case has been 
correctly remanded to the Court of the 
2 nd Class Magistrate for a retrial. I am 
uuablo, therefore, to interfere, and dis¬ 
miss the application without notice to 
tho non-applicant. 

N.K. Application dismissed. 

(I) A. I. R. l'J26 Lah. 155“0 Lah. 551. 
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Macnair, A. J. C. 

Bapuji —Accused—Applicant. 

v. 

Emperor —Non-applicant. 

Criminal Revn. No. 116-Bof 1927, De¬ 
cided on 17th June 1927. 

Renal Code, S. 353 —Rcsistence to the process- 
server in the most open tuay—Deterrent punish - 
ment should not be given. 

Very many people arc disposed to resist pro¬ 
cess-servers when their property is attached, 
and it is necessary to pass deterrent sentences 
cveu where such persons are not sure that the 
attachment is legal. Lut where the accused 
acted in the most open way and made an en¬ 
dorsement that ho had resisted the process- 
server. Held: a very heavy punishment was 
not required in order to deter persons from 
taking such action as the rosistence offered 
was merely a technical assault. It would be 
different if the action was such that tho chance 
of detection and punishment was very small. 

[P 125 C 2, P 136 C 1] 

Order— The facts found by the Magis¬ 
trate are that the applicant resisted a 
process-server, who was endeavouring to 
deliver possession of the applicants’ 
standing crops to Pandurang; ho used 
criminal force by catching the process- 
server’s hand and giving him pushes. 
Mr. Sulrthankar, District Magistrate, has 
suggested that tho applicant may have 
otiorod resistance under a mistaken idea 
of his rights. 

The counsel for tho applicant does not 
desire to disputo those findings. Very 
many people are disposed to resist pro¬ 
cess-servers when their property i9 at¬ 
tached, and it is necessary to pass deter¬ 
ment sentences even whore such persons 
are not sure that Urn attachment is legal. 
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But the applicaut acted in the most open 
way and made an endorsement that he 
had resisted the process-server. A very 
heavy punishment is not required in order 
to deter persons from taking such ac¬ 
tion ; it would be different if the action 
was such that the chance or detection 
and punishment was very small. In my 
opinion a substantial fine would have 
been sufficient, the resistance offered was 
merely a technical assault. The appli¬ 
cant has undergone rigorous imprisonment 
for some months. I therefore reduce the 
.sentence to the imprisonment already 
undergone. 

NK * Sentence reduced. 
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Kinkhede, A. J. C. 

Bapu Suryabhan —Defendant—Appel 
lant. 



Kisan and others — Plaintiffs — Res¬ 
pondents. 

Second Appeal No. 440-B of 192G, De¬ 
cided on 1st November 1927, from deci¬ 
sion of 1st Addl. Dist. Judge, Akola, 
D/- 13th September 1926, in Civil Appeal 
No. 112 of 1926. 

Civil P. C., S. 102 — Suit for compensation 
in a Small Cause Court—Plaint returned on 
the ground that it involved a question of title— 
Claim decreed by ordinary Court to the extent 
of Ils. 10— Second appeal does not lie. 

Suit for compensation for damage done to 
plaintiff’s property by the wrongful act of the 
defendant of digging a pit close by and letting 
water accumulate there was originally pre¬ 
sented to the Court of Small Causes but that 
<3ourt returned it for presentation to the ordi¬ 
nary civil Court on the ground that it involved 
a question of title. The first Court decreed the 
claim to the extent of Rs. 10. The decision 
was appealed against by the defendant but his 
appeal was unsuccessful. 

Held : that a seoond appeal did not lie : 25 
Horn. 625 and 32 Bom. 5G0, Foil, [p 13G C 1,2] 

G. G. Hatwalne —for Appellant. 

G. R. Deo —for Respondents. 

Judgment. This i3 suit for com pen- 
sation for damage done to plaintiff’s 
property by the wrongful act of the de¬ 
fendant of digging a pit close by and 
letting water accumulate there. It is 
said that tho plaintiffs’ wall got damp 
with moisture and fell down. Hence tho 
plaintiffs claimed compensation by way 
of reimbursement of the expenses they 
are likely to suffer in re-erecting them 

Tho plaint in this suit was originally 
presented to the Court of Small Causes but 


v. Krishna Rao 1928 

that Court returned it for presentation 
to the ordinary civil Court on the ground 
that it involved a question of title. The 
Small Causes Court thus exercis6d the 
discretion what the law gave it under 
S. 23 Provincial Small Causes Courts 
Act. That order has become final as 
between the parties. 

The plaint was thus entertained by 
the ordinary civil Court to which it was 
presented in due course. The first Court 
decreed the claim to the extent of Rs. 10. 
The decision was appealed against by the 
defendant but his appeal was unsuccess¬ 
ful. He has therefore come up on 2nd 
appeal. 

The first question is whether a 2nd 
appeal lies. On the strength of the rulings 
in Vinayak v. Krishnarao (l) and Kesri 
Sang v. Narain Sang (2) I hold that 
the suit is not open to 2nd appeal in 
view S. 102, Civil P. C. 

I am asked to treat tho 2nd appeal as 
revision. Tho memorandum was filed on 
the 75th day and ordinarily this Court 
does not entertain civil revisions pre¬ 
sented after the 45th day. I do not see 
any valid reason to admit this as a civil 
revision especially as the result thereof 
would be an affirmance of the decree of 
the lower appellate Court. The appeal 
fails and is dismissed with costs. 

N. K. Appeal dismissed. 

(1) [rJOl] 25 Bam. 625=3 Bom. L. R. 23 9. 

(2) [1908] 32 Bom. 560=10 Bom. L. R. 733. 
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Hallifax and Kotwal, A. J. Cs. 

on difference 

Macnair, A. J. C. 

Kabiruddin Auction-Purchaser — 
Appellant. 

v. 

Krishna Rao and others — Decree- 

holder and Judgment-debtor — Rospond- 
onts. 

Misc. Appeal No. 43 of 1925, Decided 
on 7th October 1927, from order of Addl. 
Dist. Judge, Narsingpur, D/- 20th Oc¬ 
tober 1925, in Civil Suit No. 3 of 1922. 

❖ ❖(a) Civil P. C., O. 21, U. 89 —Deposit 
made after 30 days—Court must reject the 

application though the decree is satisfied in 
the meanwhile. 

Certain property was sold in execution of 
i decree to a person other than tho dooroe- 
holder, and an application to set aside the 
decree under R. 89, O. 21, Civil P. C., was made 
bv the judgment-debtor after the expiry of 30 
d i ys from the date of the sale. The decree had 
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been satisfied l)efore the date of the application, 
and the trial Judge set aside the sale, holding 
that the decree was dead and tint there was 
nothing left for the Court to execute. 

Held’, that the lower Court was bound to 
reject the application made under O. 21. R. 89, 
and therefore to confirm the Rile: A. I. Ii. 192‘i 
Nag. 24S, Diss.\ A. I JL 1922 Pat, 525, Dist.; 

- Bom. 540 and 10 AIL 83, not Appr.; 10.1//. 
16G (P. C.), Ex pi. [P 143 C 1] 

(6) Interpretation of Statutes — Repelled en¬ 
actment. 

It is a hazardous proceeding to refer io pro¬ 
visions which have been absolutely .repealed, 
in order to ascertain what the Legislature 
meant to enact in their stead. [P 142 C Ij 

Abdul Razak and Sen —for Appellant. 
N. G. Dose —for Respondents. 

Opinion 

(Hallifax, A. J. C—23rd June 1927). 

The first respondent Krishna Rao 
attached certain immovable property 
belonging to the second respondent Datt- 
tafcray in execution of a decree, and it 
was sold by auction to the appellant 
Kabiruddin for Rs. 1,600 on 2nd May 
1924. The purchase-money was paid 
within the time allowed by law. On 
the day after the sale the judgment* 
debtor filed an application praying that 
the sale should be set aside under R 90, 
O. 21, Civil P. C. on the ground of 
material irregularity in publishing it. 
A itli the details of the alleged irregu* 
larity we are not now concerned. 

The Courts wore closed for the sum¬ 
mer vacation from 11th May to loth 
June and on 16th June the judgment- 
debtor filod an application to have the 
sale set aside under R. 89, O. 21. This 
was accompanied by a doposit of Rs. 800 
f jr paymont to the auction purchaser 
and a receipt signed by the decree-holder 
acknowledging full satisfaction of the 
docroo. Tho doposit and the application 
must ho considered, in respect of limita¬ 
tion, to have been mado on 11th May, 
but it may bo mentioned that tho de¬ 
posit of the Rs. 800 was actually 
made on 2nd June, which was a Monday 
and therefore counts as tho thirtieth day 
f-’orn 2nd May, tho date of tho salo. 

There has been a sad «waste of time 
effort over ploa3 such as that tho 
docroo was not really satisfied on 29th 
•day, though tho decree-holder said it 
was, and tho judgment-debtor also said 
s > on tho following day, and that all 

iat happened on that day was an agree¬ 
ment between tho decree-holdor and tho 
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judgmont*debtor and a third person for 
tho paymont of the money on snino 
future day, which was eventually carried 
out, and that R. 89, O. 21. was not satis¬ 
fied by an acknowledgment of full pa> - 
menfc by the decree-holder hut required 
the production of the money in Court 
ff the decree-holder says his decree is 
satisfied, it is satisfied and nobody else 
is concerned with the manner of that 
satisfaction, whether it is cash or kind 
or promises or kindness. 

Taken by itself then the judgment- 
debtor’s application under R. 89, was 
well within time and had.to be granted. 
But lie had already made an application 
under R. 90, and till that was withdrawn 
ho was not “ entitled to make or pro¬ 
secute ” an application under R 89. 
That withdrawal was not actually made 
till 25th July. It is urged that the 
withdrawal ought to rolite hack to the 
date of the making of tho application 
under R. 89, which should he regarded 
as itself a sort of automotic withdrawal. 
That would be impossible according to 
the .plain words of R. 89, but anyhow 
there was more here than tho absence of 
an express withdrawal; there was an 
express refusal to withdrawal. 

The judgment-debtor drew up two 
applications on 3ist May, of which one 
was actually presented at once and the 

other was apparently hold up till 16 th 

June. In tho first ho asked to ho allowed 
to deposit Rs. 800 " for payment to 
Kabiruddin in case his first application 
is disallowed ” In his second petition 
of JLst May, which is tho same at slight¬ 
ly greater length, he said that if his 
application under R. 90 succeeded, he 
would bo satisfied (to thilc bai ), hut other¬ 
wise ho prayed that tho Rs. 800 might 
be paid to Kabiruddin, and he repeated 
that it his previous application succeed¬ 
ed ho wo ild withdraw the money 
himself. 

Even on 25th July there appears to 
hive been some attempt in Court to keep 
the first application alive before it was 
withdrawn. But, in view of tho words 
of those two petitions, it is quite impos¬ 
sible, by tho use of any logil fiction 
or any stretch of tho imagination, to find 
that tho application under R. 90 was 
withdrawn till after 16th June, to take 
tho oarliost possible date The applica¬ 
tion under R. 89 was therefore not mado 
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till after 16th June, because ii could not 
be either made or prosecuted ** till 
then, and that is more than thirty days 
after the date of the sale. 

The only facts with which we are con¬ 
cerned then are that property was sold 
in execution of a decree to a person 
other than the decree-holder, and an 
application to set aside the decree under 
|R. 89, 0. 21, was made by the judgment- 
debtor at some time after the expiry of 
thirty days from the date of the sale. 
As it was then timebarred it would 
seem that there was nothing for the 
Court to do but to reject it and coufirm 
the sale. The learned Additional Dis¬ 
trict Judge has however followed the 
published ruling of this Court in Nil - 
kanth v. Yeshwant (l) as he was bound 
to do, and has set aside the sale, hol¬ 
ding that, as soon as the decree was 
satisfied, whether before or after the 


end of the thirty days from the sale 
it was dead and there was nothing 
left for the Court ,to execute. My 
learned colleague, who was responsible 
for the judgment in the case mentioned, 
is still of opinion that the principles on 
which it was decided are 'correct. As I 
find myself .in respectful but complete 
dissent, it is necessary to state the rea¬ 
sons for that view of the matter, in 
order that the question may go before a 
third Judge for decision. 

In Nilkanth v. Yeshwant (I), payment 
of the decretal sum and of the 5 per 
cent, of the purchase money was made 
within thirty days of the sale, but ap¬ 
parently there was no formal written 
application by the judgment-debtor that 
the sale should be set aside ; the applica¬ 
tion seems to have been made verbally 
by the decree-holder though it was un¬ 
doubtedly on behalf of the judg¬ 
ment-debtor and at his request. It 
was held in the lower appellate Court 
that, as the application under R. 89 had 
not been made by any person having an 
interest in the property, the sale could 
not be set aside and the Court was bound 
to -confirm it. Kotval, A. J. C., was 
inclined to the view that an application 
by the judgment-debtor was implied in 
what actually took place, which, if it 
maybe said with respect, seems to be the 
only possible view of the case. 

My learned brother, however, refrained 

from decidmg the case on that ground 

(1) A. I. R. 1922 Nag, 248=18 N. L. R. 184 


because there was another reason which 
gave the same result. That reason is 
stated in the following words : 

Where a decree is admitted by the decree- 
holder to be satisfied it ceases to exist as a de¬ 
cree capable of execution. The very founda¬ 
tion of the powers of a Court to execute a de¬ 
cree, uamely the existence of a decree capable 
of execution, having disappeared, the Court’s- 
powers in execution also cease, and confirma¬ 
tion of the sale which is a proceeding in execu¬ 
tion cannot be ordered : vide Kliusalchand v. 

A andram (2) and Mulchand v, Mukta Pra¬ 
sad (3). 


It may be mentioned that the first 
these cases is also published in Khushal 
Chand v. Nandram Vol. 35 of the 
Bombay Series of the Indian Law Be - 


ports at p. 516. 

The reasons for my inability to ac¬ 
cept this view of fcthe law are that it 
directly violates each of three 'provisions 
of the statute law 1 and is directly con¬ 
trary to a judgment of the Privy Council 
and also has <a most inequitable result. 
The three provisions of the law are 
Cl. (a), R. 89, O. 21, Civil P. C., Art. 1GG, 
Sch. 1, Limitation Act and S. 12, Speci¬ 
fic Relief Act. The judgment of tho 
Privy Council is in Z am- ul-Abdin Khan 
v. Muhammad Asgliar Ali Khan (4). 

In the view under discussion a sale 
may, or rather must,*be set aside on pay¬ 
ment of the decretal sum at any time 
before it is confirmed, even after tho ex¬ 
piry of the period of thirty days. That 
wipes out Art. 166, Lim. Act, so far 
as it refers to R. 89, O. 21, Civil 
P- C. Also no deposit of 5 per cent, 
of the purchase-money need be made, 
whether tho payment of the decretal sura 
is before or after the expiry of thirty 

days after the sale. That wipes out 
Cl. (a), R. 89, 0.21. , 

As for S. 12, ^Specific Relief Act, tho 
position of tho judgment-debtor in such 
a case is not merely analogous to that 
of a person who has entered into a con¬ 
tract to sell his immovable property ; 
it is exactly the same. If does not mat- 
ter whether ho enters into tho contract 
unaei • pressure from a Court or from his 
creditor himsolf, without the help of a 
Couit, or from the members of his family 
oi fiom his own desires. In order to pay 
oft a debt he contracts to sell his pro¬ 
perty to the auction-purchaser, stipula- 


(2) [1911] 35 Bom. 510=12 I. C 
Bom. L. R. 977. 

(3) [18S8] 10 All. 83=(18S7) A. W. N. 

(4) [1SSS] 10 AH. 1GG. 


572=13 
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ting that the purchase-money shall bo 
paid within tifteeen days and shall go to 
his creditor, and further that for thirty 
days he is to have the option ot cancel¬ 
ling the agreement on payment of per 
cent of the agreed price. 

In the case of such a contract made 
directly and not with a Court ‘acting as 
the agent of the seller, the purchaser, 
haying performed the whole of his part 
of it, could sue for specific performance, 
and, if the breach by the seller had oc- 
cured within thirty days, he would get 
o per cent of the purchase-money under 
the contract as damages, but, if the 
broach was later the Court would be 
bound to order specific performance 
under the explanation appended to S. 12, 
Specific Reliof Act. 

The only difference in the case of a 

contract made under the orders of a 

Court is that the Court enforces specific 

performance summarily in execution 

proceedings, and there is no necosity for 

a suit. Even if the incidents of a sale 

in execution and a private sale were 

merely analogous and not identical, it 

seems impossible to hold that anybody 

can resile more easily from the former 

than from the latter. That would he 

equivalent to saying he was less liable to 

pay money due on a decree than money 
duo on a bond. 

In Zain-ul-Abdui ( 4 ), decided by the 
1 nvy Council in 1887, it was held that 
a sale in execution of a decree which 
was sot aside in appeal later, must hold 
«ood if tho purchaser was not a party to 
the decree; it could he set aside, by 
reason of the decree having ceasod to 
exist, only if tho purchaser was a party 
to tho decree or claimed through a per¬ 
son who was. If then the extinction of 
a decree by its being set aside in appeal, 
that is to say by its being declared never 

to have existed at all legally, cannot bo 

allowed to interfere with a sale held 
under it while it was thought to oxist, 
still less can its death by payment, after 
valid existence, do so. 

Some 'attempt has been made to 
distinguish this Privy Council case from 
cases of the prosont kind by tho fact that 
tho sales in that ease had been con- 
lrnie . It is true that tho sales con¬ 
sidered by the Privy Council had been 
continued, even before tho decrees had 
^eon sot aside in appeal, hut that fact 


formed no part of the basis of their 
Lordship’s decision, which would clearly 
have been the same if the sales had still 
been awaiting confirmation, 

A perusal of tho judgments in the cases 
mentioned in Nilkanth v. Yeshwanl (I), 
as supporting the proposition that a 
decree becomes incapable of execution on 
the payment of the decretal amount to 
the decree-holder, at any stage of the 
preceedings and whatever other interests 
might have become vested in third par¬ 
ties, shows that they do not do so. In 
Ehusalchand v. Nandram (2) the pro¬ 
position was outside the case. In Mul 
Chand v. Mukta Prasad (3) tho pur¬ 
chaser under the decree that was subse¬ 
quently set aside in appeal, was the 
decree-holder himself. As was pointed 
out by tho Privy Council in the case 
already mentioned, and as indeed is 
obvious, the case of a purchase by a- 
decree-holder is very different to that of 
one by a staranger to the decree. 

Another consideration fatal to the 
argument that payment of the decree by 
the judgment-debtor killed it so as to 
render it incapable of further execution 
is that, if such payment could have that 
effect, it had already been killed by tho 
payment made by the auction purchaser, 
at least to the extent of the purchase- 
money, it cannot be killed twice over. 

In a recent judgmont of this Court on 
this question mention is made of tho 
inherent right of a judgment-debtor and 
decree-holder to settle the matter of the 
decree between themselves. They cer¬ 
tainly have that right, hut no right to 
interfere with tho vested interests of 
others can arise out of it. If tho con¬ 
tract to sell in this case had been a 
voluntary contract, not a forced contract, 
the seller would still bo at liberty to pay 
off his creditor and to keep tho proceeds 
of tho salo to the third person himsef, 
but ho would not have any right to rosile 
from his contract to sell to that person. 

For all these reasons I am of opinion 
that the lower Court was hound to reject 
the application made under R. 61), 
O. 21 as time-barred, and thereafter to- 
confirm the sale in favour of tho appel¬ 
lant Kabiruddin. As, unfortunately, my 
learned brother takes tho contrary view, 
the question must go before a third Judge 
for decision. 
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Opinion 

(Kotwaly A. J. C., 18 th June 1927.) 

The decision in Nilkanth v. Yeshwant 
(l) must be held applicable only in the 
.circumstances stated therein. It was 
based on the assumption that there was 
no effective application under K. 89, 

O. 21, Civil P. C. In the present case 
also there was no such application. 

In both cases the sale had not been 
tconfirmed before the decree was satisfied 
out of Court and the Court informed to 
that effect. As held by the Bench in 
Moroti v. Vithoba (5), the decree - holder 
and the judgment-debtor had an inherent 
right to settle the matter between them¬ 
selves in view of the fact that the sale 
had not at the moment been confirmed. 

I am of opinion that the order of the 
lower Court is correct and that the 
.appeal should be dismissed and the ap¬ 
pellant ordered to bear the costs thereof. 

Macnair, A. J. C. — (15 th August 
1927) The Judges composing the Bench 
hearing this appeal differed in opinion 
on a point of law, and under the provi¬ 
sions of the proviso to S. 98 (2), Civil 

P. C., the appeal has come before me for 
hearing upon that point only. 

The facts with which I am concerned 
are that property was sold in execution 
of a decree to a person other than the 
•decree-holder, and an application to sot 
aside the decree under R. 89, O. 2L, Civil 
P. C., was made by the judgment-debtor 
after the expiry of 30 days from the date 
•of the sale. The decree had been satisfied 
before the date of the application, and 
the learned trial Judge, following the 
published ruling of this Court in Nilkanth 
v. Ycshivant (L), set asido the sale, hold¬ 
ing that the decree was dead and that 
there was nothing left for the Court 

A. J. C., was of 
opinion that the lower Court was bound 

to reject the application as time barrod 

and thereafter to confirm the sale in 
favour of the auction-purchaser. Kotval. 
A. J. C , was of opinion that the order of 
the lower Court was correct. 


The roasons given by Kotval. A. J. 
Nilkanth v. Yeshwant (l), are 

W here a decree is admitted by the deci 
holder to bo satisfied, it ceases to exist a 
decree capable of execution. The very foun 

tion of the powers of a Court to execut 
decree namely, the existence of a * ei 

Court’s °L» XeCUti0n haVinR Appeared, 

Courts powers in execution also cease 


(5) A. I. R. 1928 Nag. 43. 


confirmation of the sale, which is a proceeding 
in execution cannot be ordered. 

None of the counsel who appear before 
me urge that this reasoning is entirely 
satisfactory. The opinion expressed by 
Kotval, A. J. C., in the present case 
indicates that this reasoning requires 
modification : ho appears to concede that 
if the decree is satisfied after the sale 
has been confirmed, the Court has still 
to exercise powers. But he states that 
the decree-holder and the judgment- 
debtor had in this case an inherent right 
to settle the matter between themselves 
in view of the fact that the sale had not 
been confirmed. 

At the commencement of execution 
proceedings the Court is concerned solely 
with the execution of the decree, but, 
after confirmation of the sale of immova¬ 
ble property the Court has to deal with 
questions connected with that sale and 
must retain some powers until the pur¬ 
chaser is safely in possession of the pro¬ 
perty sold. It is quite clear that, where 
the sale proceeds are sufficient to satisfy 
the decretal debt, the decree-holder can 
withdraw the money and obtain full 
satisfaction as soon as the sale has 
become absolute. And it is equally clear 
that, after the decree has thus been satis¬ 
fied, the Court has power to act under 
Rr. 94 to 101, O. 21, Civil P. C. 

It can then bo only up to a stage in 
the execution proceedings that, when a 
decree ceased to exist as a decree capable 
of execution, the Court is functus officio. 
After a certain stage it becomes necessary 
for the Court to pass orders safeguarding 
the rights of the auction-purchaser, 
whethor he is the decree-holder or not, 
although the decree may ho satisfied. 
The Court retains power to grant a cer¬ 
tificate to the purchaser, and, after duo 
enquiry, to remove or even commit to 
jail persons who obstruct his possession. 

It cannot then ho inferrod from the 
fact that the decree is no longer capable 
of execution that the powers of the 
executing Court hive ceased : it has to 
he considered whether it is necessary for 
the Court to complete any act on which 
it is engaged. The main contention of 
the respondent is that, if the decree is 
satisfied after the auction sale has been 
hold, hut before it has been confirmed, 
the sale, as the Court has no power to 
com firm it, fades away in some manner. 

In my opinion tho provisions of R. 92, 
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0. 21, Civil P. C , show conclusively that; 
this contention is incorrect. The Court 
has to perform one of two duties namely, 
ordering confirmation of the sale or order¬ 
ing that the sale be sot aside. The Court 
through its otlicer has held the sale, and 
the sale cannot be left without confirm¬ 
ation or without annulment. 


It is urged that the decree-holder and 
the judgment-debtor have an inherent 
right to settle the matter between them¬ 
selves up to the time the sale is confirmed 
They certainly have a right to settle the 
decree-holder’s claim, but the effect of 
such a settlement is merely that the 
decree is satisfied, and the question still 
remains whether or not the executing 
Court retains any powers. I see no rea¬ 
son to think that either party has a right 
to put an end to the proceedings after 
the decree is satisfied. The decree-holder 
in that capacity has no interest in sub¬ 
sequent proceedings : the judgment-debt¬ 
or had not at an earlier stage any such 
right. Either party can inform the Court 
that the decree is satisfied, but neither 
can deprive the Judge of any power which 
he may retain after satisfaction of the 
decreo. The point decided in Ram Prasad 
v. Mahesh Kant (0) was that a 
decree-holder had a right to withdraw 
his application after the withdrawal 
the Court had obviously no jurisdiction 
to take any steps with the object of re¬ 
covering the decretal debt. In the case 
l am considering, the object of confirming 
the sale is not the recovery of the decretal 
debt, for, if the sale be confirmed, the 
money will be paid to the judgment-deb¬ 
tor. The decision in the Patna case has 
no bearing on the question whether the 
ourt lias jurisdiction to confirm the sale. 


So far my reasoning is independent 
the fact that in the case under discuss 
the property was sold in execution t< 
person other than the docreo-holder. 
this fact furnishes another very coj 
reason for holding that, although a 
the sale tho docroo has boon satisfied, 
>ourt has still jurisdiction. It car 
>o denied, that after tho sale, the auct 
purchaser has intore9ts which req 
consideration. Kotval, A. J C. re 

to Marot, v. Vithoha (;}). In ti,’at ■ 
tuo udgos stated : 

lifct n A hiU t,a; section purchaser lr,;e. in a 
11,0 is tho in tore-it on tho m< 

(, dA. I. R. 1MJV? V.r. .'>•2.0 -1 Pit. 2 *2. 


which lias boon looked up in deposit, and tlii* 
i-;, in the circumstances, no great hardship. 

Even if this statement were correct, 
thero seems no reason why tho auction 
purchaser should bo deprived of the 
interest on his money. But the auction- 
purchaser, in addition, has entered into 
a bargain involving some risk. If the 
bargain had proved unprofitable he 
would probably have been held to it. 
If the property had suffered damage 
immediately after the sale, be could 
not have claimed that the sale should 
be set aside on that account. Depri¬ 
vation of his prospective profits in¬ 
volves in very many cases serious loss to 
him. The auction-purchaser is before 
the Court and tho Court must have juris¬ 
diction to protect his interests. It is 
quite clear that the decree-holder and the 
judgment-debtor have no right to put an 
end to the proceedings without con¬ 
sideration of tho rights of the auction- 
purchaser. 

As Hallifax, A. J. C , points out, the’ 
object of the provisions of the Code is 
clearly that an auction-purchaser in a 
valid sale should he certain of confirma¬ 
tion unless he receives 6 per cent of 
tho prico within 30 days. If the view 
taken by Kotval, A. J. C., is correct, this- 
object will be defeated. The judgment- 
dobtor can pay the decretal amount 
into Court under O. 21, R. 1. Such 
payment will operate as satisfaction 
of the debt. If it is not convenient tc 
the judgment-debtor to pay the money 
before the dato fixed for confirmation of 
the sale he can make an application 
under O. 21, R. 90, and thus delay con¬ 
firmation. The provisions of O. 21, R. 89 r 
are futile and absurd, if the judgment- 
debtor can get the sale set aside by pay¬ 
ment of a smaller amount at a later 
poriod, and I should he very slow to hold 
that the intontion of tho Code was such 
as to rondor one of the rules futile and 
absurd. I add that tho provision in tho 
Code for tho payment of 5 per cent to 
the auction-purchaser shows that he is 
considered to have claims which cannot 
bo neglected. 

It is argued by the learned counsel for 
tho appellant that a comparison of S. 316 
of tho Code of 1K82 with 8. 65 and O. 21, 
It. 94, of tho new Code shows that the 
Court has power to confirm a sale although 
the decree does not subsist. 8 316 of 
t he old Code runs : 
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When a sale of immovable property has be¬ 
come absolute in manner aforesaid the Court 
shall grant a certificate stating the property 
sold and the name of the person who at the 
time of sale, is declared to be the purchaser. 
Such certificate shall bear the date of the con¬ 
firmation of the sale, and, so far as regards the 
parties to the suit and persons claiming through 
or under them, the title to the property sold 
shall vest in the purchaser from the date of 
such certificate and not before : Provided that 
the decree under which the sale took place was 
still subsisting at that date. 

This clearly means that, even if a sale of 

immovable property has become absolute, 
the Court shall not grant a certificate 
and thereby cause the title to the pro¬ 
perty to vest in the purchaser unless the 
decree was subsisting at the date of con¬ 
firmation of the sale. S. 65 of the new 
Code lays down that, after the sale of 
immovable property has become absolute, 
the property shall bo deemed to have 
vested in the purchaser from the time 
when the property was sold. R. 94, 
O. 21 relates to the grant of a certificate. 
There is no proviso, either in the section 
or in the rule, excepting a case where 
the decree has ceased to subsist before 
the sale becomes absolute. It does seem 
possible to infer from the omission of 
the proviso that, once the sale has be¬ 
come absolute, it is immaterial whether 
the decree subsisted at the date of con¬ 
firmation. It is, however, a hazardous 
proceeding to refer to provisions which 
have been absolutely repealed in order to 
ascertain what the legislature meant to 
enact in their stead : (Maxwell on the 
Interpretation of Statutes, 6th edition, 
p. 68). I, therefore, prefer not to base 
my opinion on the omission of the pro¬ 
viso to S. 3L6 of the old Code. I add 
that the respondents waver between two 
positions. At one time they maintain 
that satisfaction of the decree deprives 
the Court of jurisdiction: at another time 
they adopt the view expressed by Kotval, 
A. J. C., in his opinion, dated 18th June 
1927, that, after satisfaction, the Judge 
has still power to confirm the sale, unless 
the decree-holder and the judgment-debt¬ 
or inform him of the fact of satisfaction 
and exesciso a right. The omission of 
the proviso was necessary if the second 
position is corrrect: and it is convenient 

for mo to base my opinion on reasons 
which meet either lino of argument. 

The doctrine that a Court has no juris¬ 
diction to continn a salo whon thoro is no 
longer a decree capable of execution is 
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not a new one, and it is instructive to 
consider its origin. Basappa v. D unday a 
(7), is the earliest ruling which I have 
been able to trace. The Judges who de¬ 
cided that case did not consider the 
points that a Court could not set aside 
ati auction sale, if it had no jurisdiction, 
and that an auction-purchaser’s interest 
could not be ignored. In Mul Cliand v. 
Mukta Prasad (3) the decree-holder was 
the auction-purchaser, and the Judge of 
the execution Court learnt that the decree 
had been set aside before the sale was 
confirmed.. Although their Lordships 
based their decision on the ground that 
the Judge had no jurisdiction to confirm 
the sale, the sentence 

I do nob think that a Court executing a decree 
ought to make an order under such circum¬ 
stances confirming a sale • 

indicates that they were influenced by 
the consideration that confirmation was 
opposed to equity. In my opinion, had 
their Lordships, Straight and Brodhurst, 
JJ., had the advantage of reading the 
ruling of the Privy Council in Zain-ul- 
Abdin Khan v. Muhammad Asghar Ali 
Khan (4), they would have based their 
decision that the sale should be sot aside 
on a different principle. Their Lord- 
ships of the Privy Council expressed their 
opinion that a sale to a decree-holder 
purchaser could be set aside even after 
confirmation, if the decree was reversed 
in appeal, and this opinion could not have 
been based on want of jurisdiction of the 
executing Court at the time of the salo 
or confirmation. There seems no doubt 
that their Lordships considered that the 
principle now enunciated in S. 144, Civil 
P. C., should bo applied. 

I have given careful consideration to 
unreported decisions in which Judges of 
this Court held that a Court has no juris¬ 
diction to confirm a sale when there is 
no longer a decree capable of execution, 
and it appears to mo that several of these 
decisions have been influenced by the 
consideration that, in Mul Chand v. 
Mukta Prasad (3), this doctrine was the 
basis of what is cloarly an equitable de¬ 
cision. In my opinion the provisions of 
S. 144, Civil P. C., are applicable in a 
case such as Mul Chand v. Mukta 
Prasad (3). The Court has still juris¬ 
diction whon a decree is reversed, hut it 
will, on the application of the judgment- 
debtor, sot aside the salo if the decree* 

(7) [1877] 2 Bom. 540. 
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holder is the purchaser, because it is 
possible to place the parties in the posi¬ 
tion which they would have occupied but 
for the decree. 


My opinion, therefore, is that, after the 
trial Judge had been informed that the 
decree had been satisfied, and had been 
asked by the decree-holder and the judg¬ 
ment-debtor to take no further step, ho 
had still power to confirm or to set aside 
the sale. That is the point of law on 
which the referring Judges differed. It 
is urged before me that S. 151, Civil P C., 
can be applied and the sale can he set 
aside. It is sufficient for me to say that 
f must confine my opinion to the point 
on which the Judges differed. 1 have 
no reason whatever to think that the 
Judges desire my opinion on the scope of 
S. 151, Civil P. C. 


Macnair, A. J. C. — (L3lh Scptemkei 
1927). I understand that the words “lie 
had still power to confirm or to set aside 
the sale * in lines 4 and 5 of the last para 
graph, ’of my opinion have led to ditli 
cu lty. I therefore, desire to substitute 
tho following paragraph for para. 13: 
t Hallifax, A. J. C., was of opinion 
tuat the lower Court was bound to reject 
the application made under R. 89, O. 21 
as time birred and thereafter to confirm 
the sale in favour of the appellant Kabir- 
luddin. Kotval, A.J. C., was of opioior 
that confirmation of tho sale could not be 
oiJei ed, because tho Court s power in 
execution had ceased, NiUcantk v. Yesh- 
tvanc (l); or because the decree-holdei 
and the judgment-debtor had an inherent 
right to insist that the Court should not 
confirm the sale. I have discussed the 
reasons given by Kotval, A. J. C., fo. 

disagreement with tho opinion of Halli 
fax, A.J. C., and consider that they are 
invalid. In argument before mo it wa< 
not contended tbit, if the Court was no: 
prevented from confirming tho sale fo 
tho reasons statod by my brothor Kotval 
R. 92, O. 2L permitted the Court to tak< 
aQ y other action except that statod ir 
tho opinion of my brothor Hallifax. R. 92 
»ead with R. 89, appears to me perfectly 
cloar, and 1 am, therefore, of opinion that 
‘ n accordance with this rule, tho lowo 
ourt was, in tho circumstances stato< 
Pound to reject tho application and, tliero 

1 0,0 ' L< > confirm the sale ft has boor 
urged boforo mo that S 15L. Civil P C 
can ho appliol and tho silo cm b. *o 

asi,|,} ls s ifficiont tor mo to say th\ 


this is a question on which my opinion 
lias not been asked. I have no reason 
whatever to think that tho referring 
Judges desire my opinion on the question 
whether or not the Judges should in this 
particular case exorcise their inherent 
power and refuse to follow the provisions 

of O 21, Sch. 1, Civil P. C. 

Judgment.—An attempt was made at 
the final hearing of this appeal to urge, 
on behalf of the respondents, that the 
sale should he set aside under the in¬ 
herent powers of the Court to prevent 
injustice mentioned in S. 151, Civil P. C , 
or that they should he allowed to revive 
their application under R. 90, O, 21, now 
that ono under R. 89 has failed. There is 
no substance in these contentions and 

anyhow it is much too late to raise either 
of them. 

In accordance with tho opinion stated 
by the trial Judge, to whom the case was 
referred, the order of tho lower Court 
will he se^. aside and the three sales hold 
on 2ud May 1924 will be confirmed. The 
costs of the appellant in both Courts will 
ho paid by both respondents. The 
pleader’s fee in this Court will he a 
hundred and fifty rupees. 

Dd>. Order set aside. 
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Findlay, J. C. 

Sadasheo Iianiji Boide —Appellant. 

v. 

(ropala Patil —Respondent. 

Second Appeal No. 183 of 1 926, Deci¬ 
ded on 27fell January 1927. 

C • P ; 'tenancy Act , S. 62—Part of hold in* 

conipulson!,, acquired — Steps not taken b v 

• overnment officials to hare the rent reduced — 

Landlord can initiate • proceedings to net the 
rent reduced. 

If there is any failure on the part of the 

Uad acquisition ofthials to t ike the necessary 

ops, it is open to the landlor i to initiate the 
necessary proceedings under S. hi to have 
e rout of the holding proportionately reduced 
when a part of it is compulsorily ac<piirod bv 

Government. [p 14 A c |j 

D. T. Man f(ilmurti for Appellant. 

J/. I). Khandckir —for Respondent. 

Judgment. [ have hoard counsel for 
tho appellant in this case hut found it 
unnecessary to call on to the respondent's 
pleader to roply. It is perfectly clear 
to my mind that tho present plaintiff- 
appellant has mistaken his remedy in 
present cisu. ft is not denied that 
port ions oi fields Nos. 61, 67 and 68 wore 
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acquired by Government in 1923, and it 
is equally clear from the lower appellate 
Court’s judgment that the rent of the 
holding has been accordingly propor¬ 
tionately reduced. 

The present plaintiff-appellant for some 
reason or other, which it is difficult 
to understand, urge3 that it was for 
the defendant to take the initiative in 
having the rent reduced under S. 62, 
Tenancy Act, but it is perfectly clear 
that it was also open to the landlord to 
initiate proceedings under the said pro¬ 
vision. As a matter of fact, p. 71, 
Land Acquisition Manual, lays down the 
proper procedure to bo followed in a case 
like the present and if there was any 
failure on the part of the land acquisi¬ 
tion officials to take the necessary steps, 
it was open to the present plaintiff- 
appellant to initiate the necessery pro¬ 
ceedings under S. 62, C. P. Tenancy Act. 
I know of no reason why it was peculiarly 
incumbent on the tenant to move in the 
matter and, in any event, neither law 
nor equity would justify this Court in 
decreeing the plaintiff-appellant’s claim 
against the defendant--respondent when 
it is admitted and clear that the whole 
rent is now not in reality leviable from 
him in view of the diminution of the 
area of his holding. 

I, therefore, see no reason to interfere; 
and dismiss the present second appeal. 
The appellant must bear the respondent’s 
costs. Costs in the lower Courts as 
already ordered. 

N.K. Appeal dismissed. 
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Hallifax and Mohiuddin, A. J. 
Sialkot Mission —Applicant. 


Cs 


v. 


Sir Bisheshardas Daga and others- 
Non-applicants. 

Misc. Judl. Appln. No. 23 of 192' 
Decided on 16th January 1928. 

Civil P.C., O. 47, R. 4 — Review—Dccisic 
Jixingl the price of redemption of property ■ 
Review for asking the price of improvcmc\ 
made %n that property by the applica 
is not the proper remedy but remedy iso? 
under T. P. Act, S. 51. J ' 

Where a judgment fixed the price , 
redemption of property held by the applica. 
at a certain sum but an application for rovie 
was presented for the addition to that sum , 
the price of improvements made in the pr< 
perty b> the applicant, who was a purchas. 
of the property without notice of the mortgage 


Held : that the way to get it was not by 
asking for a review of the appellate judgment 
in a case in which not a word was said about 
the matter in either Court. The proper course 
was to mike a demand on the opposite party 
for one of the alternatives mentioned in S. 51 
T. 1 . Act and if he refused, the demand would 
be enforced by a suit. [p 144 c 2 ] 

B. K. Bose and V. Bose —for Applicant. 

Y • Dcshmukh — for Non-appli¬ 
cants. 

Order. The applicant for a review 
has entirely mistaken his remedy. The 
judgment in question fixed the price of 
redemption of property held by the ap¬ 
plicant at a certain sum, and the present 
application is for the addition to that 
sum of the price of improvements made 
in the property by the applicant, who is 
a purchaser of the property without 
notice of the mortgage. He would 
seem to be entitled to that money 
under S. 51, T. P. Act, though that 
section was not mentioned in the course 
of these proceedings ; but the way to get 
it is not by asking for a review of the 
appellate judgment in a case in which 
not a word was said about the matter in' 
either Court. The proper course, on 
which wo understand the applicant has 
started since filing this application, is to 
make a demand on the opposite party for 
ono^ of the alternatives mentioned in 
S. 51, T. P. Act; if he refuses, the 
demand can be enforced by.a suit. ^ 

Further, a Court-fee of Rs. 10, paidon 
the application for a review, is in¬ 
sufficient. The relief sought is measured 
by the value of the improvements made 
in the property by tho applicant, which 

\ S ! ai iVV° .\ be of the sorfc mentioned in 
Art. 17 (vi) of tho schedule of tho Court- 

fees Act, that is to say a relief of which ifc 
is not possiblo to estimate tho money 
value That is manifestly incorrect, and 
indeed it is admitted by counsel for tho 
applicant not only that it is possiblo to 
estimate the money value of tho impro¬ 
vements but that it has been ascertained, 
not merely estimated, to be Rs. 395, for 
winch sum a demand supported by 

vouchors has been sent to the opposite 
party. 

Tho application for a review of judg¬ 
ment is rejected and tho applicant is 
ordered to pay the costs of tho opposite 

party, which will include a pleader’s fee 
of fifteen rupees. 

N K - Application rejected. 
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Findlay, J. C. 


Balaji and others —Defendants 1 to 
—Applicants. 




Ballabhdas —Defendant 10 — Non-ap¬ 
plicant. 

Civil Revn. No. 20L of 192G, Decided 
on 3rd February 1928, from order of 
Dist. Judge, Chhindwara, D'- 29th March 
1926, in Civil Suit No. 7 of 1924. 


Civil P. C., 0. 1, R. 10, and O. 22, R. 10 —Suit 
for foreclosure—Subsequent mortgagee also made 
party — Preliminary decree obtained — Subse¬ 
quent mortgagee making payment and applying 
to make the decree final by transposing him as 
a plaintiff—Uo can be so transposed—Transfer 
of Property Act, S. 74. 


Both undor O. 1 , R. 10, or under O. 22, R. 10, 
Civil P. C., the substitution of a subsequent 
mortgagee sued as one of the defendants to a 
foreclosure suit as a plaintifljis permissible and 
indeod is the logical consequon ce of the pro¬ 
vision contained in S. 74, T. P. Act: 27 All. 
325; A. I. R. 1922 All. 153 and ,1. /. R. 1927 
-Wad. 631, Dist.: A. I. R. 192G Nag. 84; and 12 
A T . L. R. 50, Ref. [P 146 C 1] 

M. B.Niyogi and G. R. Pradhan —for 
Applicants. 

G. L. Subhedar, M. R. Bohde and G 
■8. Triuedi —for Non-applicant. 

Order. —The five applicants have ap¬ 
plied to this Court in revision against 
an order of the District Judge, Chhind¬ 
wara, dated 29th February 1926, in Civil 
Suit No. 7 of 1924. In that suit prelim¬ 
inary decree for foreclosure in respect of 
the mortgaged subjects had been passed 
by the District Judge on 29th July 1924. 
The present non-applicant, Ballabhdas, 

was joined as dofondant 10 in the suit 
by virtue of his being a subsequent 
mortgagee of the proporty in suit. The 
ptoliminary docroo in question was in 
Form 6, Appx. D, Civil P. C . The 
present non-applicant was given the 
prior right to redeem up to the 29th 
January 1925; in case ho failed to 
do so, defendants 2 to 5 and defend¬ 


ants 1, fi and 7 wore respectively given t 
nght to rodeom up to a further date, t 
29th April 1925. Within the six mont 
tirno allowed to tho non-applicant ho d 
P03ited in Court tho decretal amount ar 
on 19th January 1925, filod an appliciti 
Praying that, in view of this dopo 3 it, 1 
name should ho substituted in place 

1 1080 of tl)0 plaintiffs and that a final <1 
cro ° for foreclosure should be pass 
against tho remaining defendants. 

1928 N/19 


district Judge sanctioned the application 
and allowed tho non-applicant’s name to 
he substituted as a plaintiff in the case 
Against this order, therefore, the present 
five dofenJants-applicants have filed the 
present revision. 

It has been urged on their behalf that 
tho lower Court had no power under O. 1 
R. 10, Civil P. C., to make the trans¬ 
position it did in the circumstancos of 
tho case. I have been referred to the 
well-known decision of their Lordships of 
tho Privy Council in Gopi Narain 
Khanna v. Babu Bansidhar (l), and it 
has been suggested that, on the strength 
of this case, the District Judge’s rnr 
cedure in allowing the transposition ot 
the nonapplicant was wrong and illegal. It 
has been suggested in the first instance 
that, in tho circumstances, the final de¬ 
cree which followed as a result of the 
District Judge’s order is at variance with 
tho preliminary decree; that the prelim¬ 
inary decree only directed payment by 
the defendants to the plaintiff s and that 
there was no direction inter se for fore¬ 
closure as between tho -defendants. In 
addition to tho Privy Council case quoted 
ahovo the applicants have relied on a 
decision of Banerji and Gokul Prasad, JJ., 
reported in Shib Lai v. Muni Lai (2) 
as well as on a decision of the Madras 
High Court reported in Kotappa v. 
Raghavayya (3). These decisions, how¬ 
ever, seem to mo hardly to the point in 
tho present instance. At tho time tho 
transposition complainol of was allowed 
by the District Judge, it is clear that die 
mortgage suit was still ponding. There 
was no completed -decreo in the case, 
and tho preliminary decree might bo des¬ 
cribed as an inchoate one: cf. Diqamber 
v. Ganpat (4). Tho Pri vy Council deci¬ 
sion quoted above was, needless to say, 
passed before tho present Civil Procedure 
Codo was enacted, and tho considerations, 
on which their Lordships relied in com¬ 
ing to tho decision they did in that case 
seem to mo no longer to hold good. With 
all doforenco it would appear to mo that 
tho Judges of tho Madras High Court, 
who decided tho case just quoted, ignored 
the fact of tho all-important change ol 
procedure which had boon introduced as 

(1) [1905) 27 All. 325=32 I. A. 123=2 A.I .J. 

336=8 Sar. 799 (1\ C.). 

(2) A. I. R. 19J2 All. 153 = 11 All. 67. 

(3) A. 1. R. 1927 Mail. 631=50 Mad. 626. 

(W [1916] 12 N. I,. R. 50=3.3 J. 0. 196. 
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regards the decree final in mortgage suits 
by the new Civil Procedure Code. The 
Privy Council case quoted is, in my opin¬ 
ion, inapposite for the simple reason 
that their Lordships only held therein 
that the subsequent mortgagees could not 
be substituted as decree-holders for the 
purpose of carrying out the execution of 
the decree. 

In the present case, the question is 
whether the non-applicant can be substi¬ 
tuted as a plaintiff for the purpose of 
obtaining the final decree in the case, 
For my own part, I entertain no doubt 
ibut that, both under O. 1, R. 10, or under 
0. 22, R. 10, Civil P. C., the substitution 
of the present nonapplicant as a plain¬ 
tiff was permissible and indeed was the 
logical consequence of the provision con¬ 
tained in S. 74, T. P. Act. I am aware of 
the Bench decision of this Court in 
Suryabhan v. Renuka (5), but that case 
is not really to the point. It cannot be 
denied that the present nonapplicant had 
a right to bring a separate suit, but it 
seems to me that he also had the alter¬ 
native of adopting the procedure he did, 
so long as that was done before the de¬ 
cree final had been passed. Reading, in 
short, S. 74, T. P. Act, with the rules of 
the Civil Procedure Code, quoted above, 
I am of opinion that the District Judge 
was correct in allowing the transposition 
of parties he did. There is no question 
in the present instance of the nonappli¬ 
cant tacking on his own mortgage to the 
decree in suit. All he acquires there¬ 
under hy his payment of the decretal 
amount is the right which the original 
plaintiffs held against the defendants. 

For these reasons I am of opinion that 
the order of the District Judge is a cor¬ 
rect one, and the present application is 
dismissed. The applicants must bear the 
nonapplicant’s costs. 

N.K. . Application dismissed. 

(5) A. I. R. 102G Nag. 84. 
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HALLIFAX AND Mohiuddin, A. J. Cs. 
Commissioner of Income-tax —Appli¬ 
cant. 

v. 

Moliomad Nurulla Khan— Non-appli- 

cant. 

Miac. Rof. No. 7 of 1927, Deoided on 
8th December 1927, made by tho an- 
plicant. 


Income-tax Act (11 of 1922), S . 9 —Income 
taxable under Income-tax Act . 

The reacts realized from the tenants of 
Kosgaon and Dhotra villages, situate in the 
Dominions of His Exalted Highness the Nizam 
and brought into Dewalghat in Berar, are 
taxable under the Income-tax Act, though these 
villages form part of one single jagir consist¬ 
ing of four villages which jagir was granted 
revenue free to the ancestors of Nawab Moham¬ 
mad Salamullah Khan, Khan Bahadur, C. I. E, f 
and owing to distribution of territories two of 
them, i. e., Kosgaon and Dhotra, happened to 
go to Nizam’s territory. [P 146 C 2] 

D . N. Chowdhary —for Applicant. 

A. V. Khare and IF. B. Pendharkar — 
for Non-applicant. 

Order. —The question of law referred 
by the Commissioner of Income-tax is 
stated as follows : 

Whether the rents realized from the tenants 
of Kosgaon and Dhotra villages, situate in the 
Dominions of His Exalted Highness the Nizam 
and brought into Dewalghat in Berar are 
taxable under the Income-tax Act, in view 
of the fact that these villages form part of 
one single jagir consisting of four rvillagos 
which jagir was granted revenue free to tho 
ancestors of Nawab Mohammxd Salamullah 
Khan, Khan Bahadur, C.I.E., and in view of 
fact that owing to distribution of territories, 
two of them, i. 6., Kosgaon and Dhotra, hap¬ 
pened to go to the Nizam’s territory. 

The last phrase is an incorrect state¬ 
ment of fact, as the two villages did not 
happen to go to the Nizam’s territory, 
but happened to stay there, while the 
other two happened to go to Berar. But 
neither that nor any of the other facts 
stated has anything to do with the ques¬ 
tion of the exemption from income-tax of 
the income derived from the villages and 
brought into Berar, nor has any other 
fact or consideration been stated which 
can bo regarded as oven relevant to it. 
The answer is that the income in question 
is taxable under the Income-tax Act. 

Reference answered. 
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Findlay, J. C. 

Balaji and others —Defendants—Appel¬ 
lants. 

v. 

Ballabh Das —Plaintiff—Respondent. 

First Appeal No. 100 of 1926, Decided 
on 7th November 1927, against order of 
Dist. Judge, Chhindwara, D - 2nd July 
1926, in Civil Suit No. 7 of 1924. 
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Civil P, C. t 0. 34, R. 3 —Final decree passed 
—Appeal against a connected order—The same 
Court-fees , as on any appeal from a final de¬ 
cree , should be paid—Court- fees Act, Sch. 2, 
Art . 11. 

Tho fiual decree under R. 3 stops the litiga¬ 
tion, and anyone desiring to appeal against the 
connected order must clearly pay Court-fees as 
in any other appeal from a final decree : 35 
All, 470 and 22 Bom. L. 11, 811, Foil. 

[P 147 C 1 and 2] 

M. B. Niyogi and G.R. Pradhan —for 
Appellants. 

G. L. Subhedar , M. R. Bobde and G. R. 
Trivedi —for Respondent. 

Order .—The appellants, who were 
defendants 1 to 5 in the lower Court, 
have filed the present appeal against the 
order of the District Judge, Chhindwara, 
dated 2nd July 1925, granting decree 
final of foreclosure in favour of de¬ 
fendant 10, Ballabhdas, who is respondent 
in this appeal. Preliminary decree had 
been granted on 29th July 1924, the said 
Ballabhdas being given a final right to 
redeem. The grounds of appeal are that 
as respondent had made no application 
under O. 34, R. 3 (2), Civil P C., the lower 
Court had no jurisdiction to make the 
decree final and that no notice to appel¬ 
lants had issued before decree final was 
passed. The third ground, viz., that the 
lower Court should have awaited the deci¬ 
sion of this Court in Balaji v. Ballabh¬ 
das (l), before granting decroo above, can 
be easily disposed of. On the said revi¬ 
sion, the lower Court’s order of substi¬ 
tution of defendant 10 was questioned, 
but that order necessarily merges in the 
order for final decree and can only now 
bo questioned in tho appeal therefrom. 

The respondent has raised a preli¬ 
minary objection to tho efi'ect that ad 
valorem Court-fee should be paid on tho 
petition of appeal, and tho decisions in 
Bajranyi Lai v. Mahabir Kunwar (2) 
and Jankibai v. Chimna (3), have been 
relied on in this connexion. On behalf 
of the appellants it has been sought to 
distinguish those cases on tho ground 
that they relate to final d crees for sale 
under O. 34, Rr. 4 and 5, Civil P.C., while 
boro we are concerned with R. 3 idem. I 
am unable to see that any difference of 
principle arisos in the matter. Tho final 
decree under R. 3 equally stops tho liti¬ 
gation and anyone desiring to appeal 

(1) A. I. R. 1928 Nag. 115. 

U) (I913J 35 All. 170 -21 I. C. 493=^11 A.EJ 
HOI. 

(3j [1920J 22 Bom. I.. U. 811=67 I. C. 070. 


against tho connocted order must clearly 
pay Court-fees as in any other appeal 
from a final decree. 

Tho appellants seek to question the 
respondent’s very right to obtain a decree 
final and this relief can already be valued 
in money. I am of opinion, therefore, that 
an ad valorem fee is payable on the peti¬ 
tion of appeal and I order accordingly. I 
allow time until 1st December 1927, for 
making up the deficiency in Court-fees and 
thereafter further orders will be passed. 

N.K. Order accordingly . 
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Kolhatkar, A. J. C. 

Ramchandra Jat — Plaintiff — Appel- 
lant. 

v. 

Seth Bhawaniram —Defendant — Res¬ 
pondent. 

Second Appeal No. 547 of 1927, Deci¬ 
ded on 12th April 1928, against order of 
Dist. Judge, Hoshangabad, D/- 26th July 
1927. 

(a) Landlord and Tcnaiit—Mortgagee from 
tenant is not liable for rent to landlord' though 
mortgage provides for such payment and though 

mortgagee has .paid rent voluntarily to the 
landlord. 

The relationship of landlord and tenaut does 
not exist between a landlord and a mortgagee 
from tenant. It is either privity of contract or 
privity of estate which brings such relation¬ 
ship into existence. Even if thore be a stipula¬ 
tion in tho mortgage-deed for payment of rent- 
by the mortgagee direct to the landlord.it 
would bind only the parties to the transaction 
of the mortgage. Being not a party to tho 
transaction, the landlord cannot avail himself 
of such a stipulation in the mortgage and insist 
upon payment of rent by the mortgagee. As 
regards tho privity of estate, it arises only when 
the whole of the tenant’s interest in tho 
holding is assigned and not where a subsidiary 
interest like that of a mortgagee is carved out- 
of tho tenant’s interest. A sale of the holding 
would constitute such an assignment of the 
tonant's inlerost and would render the pur¬ 
chaser liable for payment of rent despite tho 
absence of privity of contract. Voluntary pay¬ 
ment of rent by tho mortgagee to the landlord 
would not per so fasten such a liability on 
him : 13 C. 1\ L. 11. 19 ; 10 Mad. 1111; and 30 
A/a<E -110,; Full. [p 148 C 1, 2] 

❖ (6) Jurisdlction — Revenue Court — No 
relation of landlord and tenant—Revenue 
Court can neither decree payment of rent nor 
sale of holding for default. 

It is tho existence of the relationship of 
landlord and tenant between the parties which 
Confers jurisdiction upon a revenue Court to 
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entertain and try suits for rents inoluding a 
prayer for sale of the holding in default of 
.payment. [p 143 c 2 ] 

M. N . Jog —for Appellant. 

Fida Hussain —for Respondent. 

Judgment. The respondent-defend¬ 
ant Seth Bhawaniram is a mortgagee in 
possession of the absolute occupancy 
field No. 80, area 39*15 acres, 'rent 
Rs. 45, situated in patti No. 1 of inauza 
Bhainsdehi in Seoni Maiwa tabsil, while 
the appellant-plaintiff, Ramchandra, is 
the sadar lambardar of the village. The 
flatter sued the former, in the Court of the 
Additional Subordinate Judge, for recov¬ 
ery of the second kist of Samwat 1982 with 
interest thereon and in default of pay¬ 
ment for sale of the absolute occupancy 
holding. The Court of first instance 
awarded the claim in full. On an appeal 
being preferred by the defendant, Bha¬ 
waniram, the learned District Judge held 
that the relation between landlord and 
tenant did not exist between the parties 
to the suit and consequently the defend¬ 
ant, disputing his liability for payment of 
rent, could not be held liable to pay the 
arrears of the rent to the plaintiff. In 
this view he reversed the decree and dis¬ 
missed the suit. 


The plaintiff has now come up in 
second appeal and it is urged on his be¬ 
half that the defendant being a mortgagee 
in possession was liable to pay ront to the 
lambardar and that in any event a decree 
for sale of the absolute occupancy hold¬ 
ing should have boon passed against the 
defendant. As regards the first part of 
this contention, it may bo observed that 
I am not referred by the appellant’s 
learned counsel to any authority sup¬ 
porting his contention, nor am I aware 


of any case affirming the proposition 
law to the effect that a mortgagee in po 
session of a holding can be legally ho 
liable for payment of rent thereof. On tl 
• other hand the case Venkatrao v. Koh< 
Gond (1), quoted in the judgment und 
appeal, lays down that the relationship 
[landlord and tenant does not exist bo 
ween a malguzar and a person taking 
usufructuary mortgage from a tenant, 
is either privity of contract or privity 
estate which brings such relations*! 
into oxistonce. In the present case the 
is admittedly no privity of contract be 
: ween the parties in regard to payment , 
rent. Even if there bo a stipulation i 
(U 11000 j 13 C.P.l.R, £9- 
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the mortgage-deed for payment of rent by/ 
the mortgagee direct to the lambardar, it 
would bind only tho parties to the trans¬ 
action of the mortgage. It has no such 
binding effect as between the defendant 
and the lambardar who was not a party 
to the said transaction. Being not a 
party to the transaction the lambardar 
cannot avail himself of such astipulation 
in the mortgage and insist upon payment 
of rent by the mortgagee. As regards the 
privity of estate it arises only when the 
whole of the tenant’s interest in the 
holding is assigned and not where a sub¬ 
sidiary interest like that of a mortgagee 
is carved out of the tenant’s interest. A 
sale of the holding would constitute such 
an assignment of the tenant’s interest 
and would render the purchaser liable for 
payment of rent to the lambardar despite 
the absence of privity of contract : vide 
tho observations of Wallis, C. J., in The- 
thalun v. Eralpad Rajah (2) and the ca 9 o 
M. R. Saldanha v. Subraya Hebbara (3). 
There being neither privity of contract 
nor privity of estate in the present case, 
tho relationship of landlord and tenant 
cannot come into existence and tho defon¬ 
dant cannot in consequence be held per¬ 
sonally liable to pay rent to the lambar¬ 
dar. Voluntary payment of ront by the 
defendant to tho lambardar would not 
per se fasten such a liability on the for¬ 
mer. For all these reasons I hold, in 
concurrence with the learned District 
Judge, that tho relationship of landlord 
and tenant does not exist between tho 
plaintiff and the defendant in tho present 
case and that the latter is consequently 
not liable for tho rent sued for 

As rogards the second part of the con¬ 
tention: the plaintiff would have, in spite 
of the absence of privity of contract or 
privity of estate, been entitled to a de¬ 
cree for sale of tho holding against tho 
defendant who holds possession thereof ; 
hut the above finding respecting the non¬ 
existence of relationship of landlord and 
tenant between tho parties takes away, 
as urged by the respondent’s learned 
counsel, the jurisdiction of the revonuo 
Court which tried this suit, to pass such 
a decroo. It U tho existence of the 
relationship of landlord and tenant 
between tho parties which confers juris* 
diction upon a rovonuo Court to entertain 

( 4 ) [1917] 40 Mad. 1111=40 I.OL 841=32 M.L* 

J. 44'?. 

(3) [1007] 30 Mad. 410=17 M.Ii.J. 258. 
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-■and try suits for rent between a landlord 
and his tenant, and absence of such re¬ 
lationship is, therefore, fatal to the whole 
-claim including that for sale of the lidd¬ 
ing : vide proviso to S. 10G, C. 
P. Tenancy Act, 1920. The claim for 
sale of the holding is, therefore, not com¬ 
petent. For reasons set forth above 1 
dismiss the appeal with costs. Counsel's 
fee will be Rs. 15. 

D D. Appeal dismissed. 
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Prideaux, A. J. C. 

Rajc Udajiram —Defendant 1 — Appel¬ 
lant. 


v. 

Rajeshwar Trimbakrao and others — 
Plaintiff and Defendants 2 to 5—Respon¬ 
dents. 

First Appeal No. 3-B of 1925, Decided 
on 25th January 1928, from decree of 
Addl. Dist. Judge, Akola, D'- 4th April 
1921, in Civil Suit No. 19 of 1912. 

Civil P. C., S. 151 —baches may disentitle a 
party to relief under S. 15 2—Civil P. C., 
£. 152. 

Although there is no limitation for ;i case • 
oindor 8 . 152, no amendment should be allowed 
by the Court oither under S. 152 or S. 151, 
whero laches may, in the particular circum¬ 
stances of the case, disentitle a party to relief 
<uuder 8 . 152. [P 149 c 2] 

Judgment. This judgment also dis¬ 
poses of First Appeal No. 4-B of 1925. 

On 23rd June 1922, treating these two 
•appeals as civil revisions, I gave the 
facts of the case. Then, on the 9th Janu¬ 
ary 1925, for reasons given, disposing of 
an application for review, I held that 
the application must succeed as both the 
applications should not have boon ad¬ 
mitted as revisions because an appeal lay 
from the amendment of the decree. I, 
'therefore, set aside my order of the 23rd 
Juno 1922 and directed that both the 
revisions may now bo treated as appeals 
and stamped accordingly, and that, on 
thoir boing so starnpod, they would bo 
hoard. I have now heard the appeals. 
The arguments that wore advanced at 
"tho hoaring of tho revisions have been 
repeated, and tho only question is whe¬ 
ther tho ordor of the lowor Court, making 
the amendment, is tenable or not. 

1 am vory clearly of opinion that 

152, Civil P C , does not apply, as this 


is not a case of a clerical error, or an 
arithmetical mistake, nor yet an error 
arising from any accidental slip or omis¬ 
sion. There is no limitation for a case 
under S. 152, hut it has been hold that 1 
no amendment should bo allowed by the 
Court either under this section or under! 
S. 151 whore laches may, in the parti¬ 
cular circumstances of the case, disentitle 
a party to relief under S. 152 ; and here 
it must he remembered that the decree 
was passed in May 1914, and it was not 
until 12th February 1920 that the plain¬ 
tiff made an application under S. 152. 

Again, in my opinion, the case does not 
come under S. 151. It has been held in 
Balmukund Marwari v. Basanta Kuman 
Dasi (l) that limitation in an application 
under this section is governed by Art. 181, 
Sch. 1, Lim. Act, which lays down three 
years. But it is immaterial to go into 
tho question of limitation, as I am of 
opinion that S. 151 does not apply. 

Tho result is that l set aside the 
amended order of tho lower Court. The 
appellant will get his costs in First 
Appeal No. 3-B of 1925 from the res¬ 
pondent. 

In First Appeal No. 4-B of 1925, tho 
plaintiff and defendants 2 to 5 object to 
the frame of certain amendments allowed 
by the lowor Court and ask for certain 
changes. That appeal fails and is dis¬ 
missed with costs, the appellants paying 
the respondent’s costs. I fix Rs. 50 in 
each case as pleader’s costs. 

NJC. Appeal dismissed . 

(1) A. I. R. 1925 Pat. 1—3 Pat. 371 (P. 13.'). 
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Gulam Mohiuddin, A. J. C. 

J aqannath Ramkishan — Defendant— 

Appellant. 

v. 

Mt. Larmi Bai —Plaintiff — Respon¬ 
dent. 

Second Appeal No. 369 of 1925, l)oci- 
dod on 2lst February 1928, from 
decision of Dist. Judge, Nimar, D 1 " 
6th May 1925, in Civil Appeal No. 21 
of 1925. 

C. P. Tenancy Act, S. G5 — S. 05 does not 
apply to sub tenants. 

Section 05, Tenancy Act, does not s.»y that it 
will apply to aub-teuunta also and, thorefore, a 
i.ub'tuuant can neither claim suspension nor 
remission of his root because his landlord 
may so -claim it under 8 . (»5 of the Tenancy 
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Act. The tenure of a sub-tenant is governed 
by the terms as settled between him and the 
tenant from whom he holds. [P 150 C 1, 2] 

G. R. Deo —for Appellant. 

Judgment. —The appellant Jagannath 
had taken fields Nos. 6 and 9 from 
Mt. Laxmi Bai, for Sambat 1977, i. e., 
1920-21, on a rent of Rs. 125 payable 
on 15th April 1925. As defendant did 
not pay the amount as stipulated Laxmi 
Bai filed this suit for the recovery of 
Rs. 147-8*0 which is made up of Rs. 125 
and interest at 1 per cent, per mensem. 

The first Court held that fields Nos. 6 
and 8 were leased to the defendant for 
Sambat 1977 on a rent of Rs. 125 which 
was to be paid on 15th April 1921 ; that 
the rent of Sambat 1977 was suspended, 
but there is no evidence to show as to 
when it was to be paid ; that plaintiff 
cannot take advantage of the period of 
suspension ; and that the claim is barred 
by time. The lower appellate Court has 
held that when revenue is suspended 
under S. 65, Tenancy Act, rent is also 
suspended, and as the word “tenant*’ in¬ 
cludes sub-tenants also, the period for 
the payment of rent by the sub-tenant 
will also be extended. 

It has been proved that defendant was 
given a sub-lease for a year and Rs. 125 
was to be paid on 15th April 1921. Tho 
suit for the recovery of this amount 
ought to have been filed on 15th April 
1924, but it was filed on 18th September 
1924, and the plaintiff alleged that tho 
revenue for 1920-21 was suspended and 
half was ordered to be paid on 15th April 
1922 and half on 15th April 1923 and, 
therefore, her cause of action arose on 
15th April 1922 and 15th April 1923. 

Tho question to bo considered is as to 
whether a sub-tenant who holds land on 
such terms as may be agreed between 
him and his landlord, can claim the 
benefit of S. 65, Tenancy Act, regarding 
tho rent, which he has to pay to his 
landlord. It is clearly laid down in 
S. 38, Tenancy Act, that : 

except as otherwise provided a sub-tenant 
shall hold on such terms as may be agreed bet¬ 
ween him and his landlord. 

From this it is clear that unless there 
is some other provision in the Tenancy 
Act, which affects a sub-tenant, he will 
hold on such terms as may bo agreed 
between him and his landlord. S. 65 
Tenancy Act, does not say that it will' 
apply to sub-tenants also and, therefore 
a sub-tenant can neither claim suspension 


nor remission of his rent, because his 
landlord may so claim it under S. 65, 
Tenancy Act. The tenure of a sub-tenant 
is governed by the terms as settled bet¬ 
ween him and the tenant from whom he 
holds, and, as in this case, the agreement 
was to pay the rent by 15th April 1921, 
it could have been realized on that date 
and the tenant could not have claimed 


postponement on account of suspension 
of rent and he could not possibly refuse 
payment if there was remission of rent. 
The sub-tenant having agreed to pay a. 
definite sum, which may be more or less 
than the rent, which the tenant has to 
pay to the landlord, and having agreed 
to pay it on a certain date, must pay it 
on that date. The date which was agreed 
in this case was 15th April 1921, and as 
the suit was filed after 15th April 1924, 
it is barred by time. 

The appeal, therefore, succeeds and is 
allowed, and the plaintiff’s suit is dis¬ 
missed. As the appellant took a false 
plea in the trial Court, and has only 
succeded on a plea of limitation in thi 9 
Court, he shall bear his own costs. 


N.K. 


Appeal allowed . 
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Prideaux, A. J. C. 

Nathu Bowa —Defendant—Appellant. 

v. 

Bandurang and another— Plaintiffs — 
Respondents. 

Second Appeal No. 549 of 1926, Decided 
on 28th November 1927, from decree of 
Addl. Dist. Judge, Chanda, D/- 19th 
Aug. 1926, in Civil Appeal No. 6 of 1926. 

(a) Civil P. C*, S, 100 —Question whether a 
certain person in a hereditary joshi is a ques¬ 
tion of fact. 

The question whether a particular porsou i& 

a hereditary Joshi of a village, entitled to do 

the Joshi s duties of tho village and to exclude* 

anybody else from doing so, is a question of 

fact, not of law, and the finding of the lower 

appellate Court cannot be opened in second 
appeal. [p 151 c x j 

(b) Civil P . C., S. 9 — Watan—Office of heredi¬ 
tary Joshipana exists in C. P. — ]Vatandar 
Joshi can sue for his dues. 

The office of hereditary Joshipana exists in 

Central Provinces as separate from Berar, and 

a Watandar Joshi in tho Central Provinces 

P r ?Percan sue for his duos: S. A. No. 172 of 
m?, Foil. [p 161?c £ 

G. G. Hatwalne —for Appellant. 

D. T. Mangalmurti —for Respondents-* 


1928 

Judgment.— The plaintiffs in this 
case stated that they are Watandar Josh is 
of mauza Ekarjuna and entitled as such 
to perform the religious ceremonies of 
the villagers. The defendant was said to 
have officiated at certain religious coremo* 
nie3 which the plaintitfs should havo 
been called upon to perform, and they, 
therefore, sued to recover Rs. 8 by way 
of damages. The plaintiffs obtained a 
decree in the first Court which has been 
confirmed in appeal, directing the defen¬ 
dant to pay to the plaintiffs Rs. 8 as 
damages: the decree also restrains the 
defendant perpetually from acting as 
Joshi and interfering with the plaintiffs’ 
right. Against the lower appellate 
Court’s decision the present appeal has 
been filed. 

There was a previous litigation between 
the parties in Suit No. 301 of 192*2 in the 
Court of the Munsif, Warora, and one of 
the issues framed in that case was: 

Whether the plaintiffs are Watandar Joshis 
of manza Ekarjuna, 

That issue was found in the affirmative; 
and both the lower Courts in the present 
case find that that decision acts as re3 
judicata and prevents the defendant from 
re-agitating the matter. It is here argued 
in second appeal that the finding as re¬ 
gards the Joshipana of the village is one 
of law, not of fact, and that the defendant 
is entitled to reopen the matter and to 
obtain another finding on it. It seems to 
mo that the question whether a parti¬ 
cular person is a hereditary Joshi of a 
village, entitled to do the Joshi's duties 
of the village and to exclude anybody else 
from doing so, is a question of fact, not 
of law; and I havo no hesitation in up¬ 
holding the finding of the Courts below 
on this point. It is then contended that 
tho office of hereditary Joshipana does 
not exist in these provinces as separate 
from Berar, and that no Watandar Joshi 
in the Central Provinces proper can sue 
for his dues. But this is not so. Second 
Appeal No. L72 of 1917, decided by tho 
Judicial Commissioner on 11th of April 
1918, shows that a suit for Joshipana 
income is maintainable in tho Central 
Provinces proper. 

, The decision of those two points de¬ 
cides tho appeal as argued: it fails and is 
dismissed with costs. Tho appellant will 
Pay the respondent's costs. 

Appeal dismissed. 
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Kinkhede, A. J. 0. 

W am an —Defendant—Appellant. 

v. 

Vishnu —Plaintiff—Respondent. 

Second Appeal No. 4*B of 1925, Deci¬ 
ded on Lst September 1920. 

(a) Limitation Act , Art. 144 —Alienation bp 
the eldest manajing member — Art. 114 applies. 

Where tho alienation complained of is by 
the eldest managing member of a coparcenary 
of the joint family property and not of the 
property belonging to tho minor by his guar¬ 
dian, such a case is governed by Art. 144: 12 

xV. L. R. 12, Foil. ' [P151C 2] 

(&) Pre-emption — Pre-emption of joint family 
property—Transaction can be avoided for want 
of legal necessity. 

The right of pre-emption is a right of substi¬ 
tution, so that tho name of the original vendee 
has to be considered as deleted from the sale- 
deed and that of the pre-emptor substituted in 
his place with effect from tho date of his ful¬ 
filling the obligation as to payment of the pre¬ 
emption price according to the terms of the 
decree. Therefore a pre-emptor of the property 
of a joiut family must take the property subject 
to tho right of the minor coparcener to avoid 
the transaction on the ground of want of 
legal necessity. fP 152 C 1] 

( c ) Hindu Law — Father's antecedent debt — 
Legal necessity need not be proved. 

The proof of antecedent debts which dispen¬ 
ses with the necessity of proving legal necessity 
for a sale must be father’s antecedent debts 
and not those incurred by a mmaging member 
other than the father: A. I . R. 1924 P. C. 50; 
A.I.H. 1024* All. 465; A.I.R. 1924 All. 30J and 
A. I. jR. 1924 All. 551 {F.B.), Foil. [P 152 C ij 

W. R. Puranik aud A. D. Mande —for 
Appellant. 

V. Bapat —for Respondent. 

Judgment.—The defendant-appellant 

raises four points in this second appeal: 
(L) limitation under Art. 44; (2) bar 
of res judicata by reason of decision iu 
C. S No. 195 of 19L8 (Ex. D*2); (3) legal 
nece-sity need not be proved by a suc¬ 
cessful pre-emptor; (4) no question of 
legal noce'sity arises whore tho sale is 
for antecedent debts. 

I will dispose of these grounds seriatim: 

(a) As to limitation the alienation 
here complained of is by the oldest mana¬ 
ging member of a coparcenary of the 
joint family property and not of the* 
proporty belonging to tho minor by his 1 
guardian. To such a case Art. 144 
Limitation Schedule, ought to apply: 
see Asaram v. Ratan Singh (l) 

(b) Tho ploa of bar of res judicata is a 
belated plea. No proper pleadings or 
facts constituting tho bar of res judicata 
having boon made or established in the 

(1) [ 191bJ 12 N. L. Li. 12—32 l.U 212. 
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trial Court, the lower appellate Court 
was justified in refusing to entertain 
that plea at the stage of appeal. 

(c) The plea that a pre-emptor need 
not prove legal necessity for the sale in 
favour of the vendee is novel and on the 
face of it unsound. The right of pre¬ 
emption is a right of substitution so that 
the name of the original vendee has to 
be considered as deleted from the sale- 
deed and that of the pre-emptor substi¬ 
tuted in his place with effect from the 
date of his fulfilling the obligation as to 
ipayment of the pre-emption price accord¬ 
ing to the terms of the decree. He must 
take the property subject to the right of 
the minor coparcener to avoid the trans¬ 
action on the ground of want of legal 
necessity. 

(d) The fourth question raised is con¬ 
cluded by authority. The proof of ante¬ 
cedent debts which dispenses with the 
necessity of proving legal necessity for a 
sale must be father’s antecedent debts 
and not those incurred by a managing 
member other than the father: Brij 
Narain v. Alangala Prasad (2), Anantoo 
Kalwar v. Ram Prasad Teivari (3), Bhim 
Singh v. Ram Singh (4), Gajadhar v. 
Jagannath (5). 

A point not specifically covered by any 
of the grounds, but which could be 
plausibly argued under ground 4 that 
the logal necessity need not be proved at 
least to the extent of Rs. 210 because 
that sum was paid towards the satis¬ 
faction of the father’s antecedent debt is 
argued before me on the strength of the 
evidence of D. W. 1 and Ex. D-l. The 
question as to the existence of this debt 
of the father and its satisfaction out of 
the consideration of the mortgage for 
Rs. 700 was specifically raised by the 
defendant in his written statement. The 
first Court found that the debt was 
borrowed »,by the father, but that the 
same was paid off in Samat 1967: see 
para 7 of the first Court’s judgment. 
The lower appellate Court accepts the 
entries in the account books of the Haran- 
khed shop as ovidonce of Ganoo’s liabi¬ 
lity, but draws^ the inference thereupon 
that the debt “was long paid off by the 
plaintiff’s” brother and the money that 
was paid off on Karfcik Badi 11 of 1970 

~ (2) A.I.R. 1924 P. C. 60=46 All. 95=01 I A 
129 (P,C.). * A - 

(31 A.I.R. 1924 All. 465=46 All. 295 

(4) A. I. R. 1924 All. 309=46 All. 901. 

(5) A. I. R. 1924 All. 551 = 46 All. 775 (P.B.) 


was due by the brothers on the bonds- 
executed by them: vide para 6 of fche^ 
lower appellate Court’s judgment. 

This finding is based on a misreading 
of the documentary evidence and must 
be set aside. A careful examination of 
the entries of Ganoo’s Khataoni from 
1965, 1967 Samat and kird, p. 2, and also 
of Tukaram’s new khata at p. 7 of the 
khataoni for the Samat year 1967 and 
the entries in the rojnamas clearly show 
that on Poush Sudhi 6 of 1967 Rs. 200* 
were paid towards the satisfaction of the 
old debt of Rs. 295 and for the balance- 
of Rs. 149-4-0, which consisted of Rs. 125,. 
the balance left due under the old bond* 
and Rs. 24-4*0 on account of a fresh 
pro-note of Rs. 22-8-0 (executed in satis¬ 
faction of father’s previous pro-note for 
Rs. 17-8-0) plus Re. 1-12 0 interest there¬ 
on a fresh bond for Rs. 100 and a pro-note 
for Rs. 49-4-0 were executed on Poush 
Sudhi 8 and, therefore, credit was given 
towards the khata. This would show* 
that the sum 'of Rs. 210- paid on Kartik 
Badi 11 of 1970 Samat was towards the- 
satisfaction of the bond debt of Rs. 125* 
and pro-note of Rs. 17*8*0 in lieu of 
what the pro-note of Rs. 49-4-0 came to- 
be executed in due course. 

Thus the whole of the payment of 
Rs. 210 was on account of father’s ante¬ 
cedent debts. This, together with Rs. 90 
on account of interest at Re. 1 p. c. p. m., 
comes to Rs. 300 on the date of the sale- 
deed dated 26th April 1917. The defen¬ 
dant had thus a charge on the plaintiff’s 
share for this amount on the date of the 
sale. If the plaintiff seeks to recover 
back possession of the ono-third share' 
belonging to himself he must bear this- 
burden and pay it before he can recover 
his alienated share from the vendee or 
his pre-emptor, the defendant. As the 
defendant has enjoyed the profits of the' 
land I do not think I should ask the. 
plaintiff to pay any interest to him cn* 
this sum. 

I, therefore, modify the decree of the 
lower appellate Court by directing that* 
the defendant shall be entitled to recover 
Rs. 300 from the plaintiff as a charge on. 
the one*third share for the joint posses¬ 
sion of which he ha9 been granted a. 
decree. The appeal stands otherwise dis¬ 
missed with costs. As the revision ap¬ 
peal is a divided ono I order each party* 
to boar his own costs. 

N.K. 



Decree modi Ved. 
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Kinkhede, A. J. C. 


Deolia and others —Defendants 
pellants. 



\ 



Raje Janardhan Shriniwas —Plaintift 
—Respondent. 

Second Appeal No. 98-B of 1926, De¬ 
cided on 29th August 1927, from decree of 
Spl. Addl. Di8t. Judge, in Civil Appeal 
No. 205 of 1924. 

(а) Civil P. C\, 5. 100 — Proper c ffcct of a 
proved fact is a question of law. 

Tbo proper effect of a proved fact is a ques¬ 
tion of law, and, therefore, the question whe¬ 
ther a tenancy is permauent or precarious, is a 
legal inference from facts and not itself a ques¬ 
tion of fact : A. I. R. 1927 P. C. 102, Foil. 

[P 155 C 1] 

(б) Lease—Kabul\yat by itself docs not operate 
as a lease. 


A kabuliyat does not by itself operate as a 
lease, nor would its acceptance by the person 
owning tho premises, be sufficient to confer the 
title of a lesseo upon the oxeoutant.fP 156 C 1J 

(c) Berar Land Revenue Code, S. 78 (4) — 
Landlord has right to enhance rent payable bh 
the tenant of antiquity. 

It is not always tho case that permanency ol 
tenure must nooossarily carry with it perma¬ 
nency or fixity of rent. Tho Berar Land Re¬ 
venue Code has, by enacting sub-S. (4), 8. 48 
expressly reserved tho right of the landlord tc 
enhance tho rent payable by tho tenant of anti¬ 
quity, subject, of course, to its being just anc 
reasonable ; 5 N.L. R. 100, Foil. [P 156 C 2. 

rar Lay } d Avenue Code, S. 78, sub 

, • v! T ren , a ! lt °{ — Payment of on 

ha utd rent by, does not take away the right ti 
claim permanency of tenure. 3 

Daid Ue in m th^ oir f cu ® 3tl ‘" 0 ‘> that a tenant ha 
paid, in the past, an onhanced rent to tho land 

lord, would not take away from him the right t 

claim permanency ol tenure, or, to say that h 

is a teuaut of antiquity. Similarly, by a dopar 
ture of an ephemeral character from l unifon 
course of conduct, ho could not be "doemod t 
have lost his status of a tenant of antiquity 

he had acquired any and in no case could h 

be thereby debarred from proving, in answer t 
a suit for ejectment, that tho tenancy of tb 
land in question could be treated as oue of ant 
quity, and that ho was, therefore, not liable i 
ejectment. L p 150 <j o . P 157 (3 j 

(e j Ci ° l1 P- ( '. t R. 100 —Concurrent findii\ 
~~ LoX£ Y “PPoUate Court forming u s opinic 

Z lljal CjJ f C, t a0tnti of the d °c*>aents — Co 

^TapieaL °* n ** cllall ”‘9ed . 

If the lower appellate Court forms its concli 
s on, by confining its attention to the 
adec. Of some of the documents forming on 

portion o the ovidonco on record, it is ope 

the appellants in second appeal to chall 
the correctness of tho appellate decision on 

fir^n"ih% 0 "- t, *° U ' ;h !t U, * y b<! ono wl ‘ich 
brms the doomion of tho first Court. [I* 15 ? 
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(/) Berar Land Revenue Code, S. 78 (2J — 
Presumption under , has no reference to the in¬ 
dividual — Tenancy of antiquity distinguished 
from annual tenancies. 

Tho presumption which S. 7S ( 2 ), Berar Land 
Revenue Code,authorizes a Court to draw ha-, no- 
reference to the individual ; it relates to tho 
period a* regurds the iutended duration Lr 
which any particular land is held in tenant- 
right. It is this peculiar incident of antiquity, 
namely, of the duration of the tenaucy being co¬ 
extensive with the duration of the tenure of the 

landlord, which is of the essence of everv ten- 

% 

ancv of antiquity, and which distinguishes it 
from the other class, namely, of annual tenan¬ 
cies. It attaches to the land, and must run 
with and remain attachod to it in whosoever’* 
hands it may be, for the time being. If the 
lands are heritable, transferable and devisable 
by will, they may have changed hands from 
time to time and gone into the hands of a defen¬ 
dant just a few days before suit ; in spite of 
that they must still retain all their incidents 
including incident of antiquity, if that is one 
of their incidents. The words of S. 78 (2) of the 
Code do not 3 eem to take account of the identity 
of the person, nor of the mode in which the 
land goes from one present holder to another, 
so long as the same is held under a title derived 
from the previous holder thereof. It neither 
says that the title of tho tenant must be by de¬ 
volution on succession only and by no other 
mode such as transfer, bequest Ac., nor that 
the consent of the landlord is necessary for its 
validity. [P 159 C 11 

(?) Berar Land Revenue Code, S. 78 (2) — 
Antiquity—Meaning explained — It should not 
be taken in its commonly accepted meaning of 
absolute antiquity. 

The word “ antiquity ” in S. 78 ( 2 ), Berar 
Land Revenue Code, must be construod with re* 
foreuco to the nature of tho history of the part 
of the country where the land is situated and to 
the possibility of getting evidence, aud not in 
its commonly accepted meaning of absolute 
antiquity : 5 N. L. R. 100 ; 16 Bom. 646 ; 7 

N. L. R 100 ; 18 Bom 22 ; 14 N . L. R 11 ; S. A. 
No. 151-B of 1915 ; 34 Cal. 902 (P. C .) ; A. I. R. 
1922 Bom. 25 ; A. I. U. 1922 Bom. 402 ; A. 1. R. 
1927 Bom. 270, Discussed and Rcl. ou.[P 160 C 2J 

P. C. Dutt — for Appellants. 

M. B. Niyogi for Respondent 

Judgment.—This i9 an appeal against? 
tho decision of the Special Additional Dis¬ 
trict Judgo in Civil Appeal No.205 ot 1924, 
arising out of Suit No. 103 of L919 tiled 
hy the plaintitT-rospondonts against defen¬ 
dants Dooba, Dajiba and Raoji for their 
ejectment from holds hearing 26 and 27 
respectively known as Piplucha and Ma* 
laclia, situate at Kasha Warrah Jahagir 
of which they are tho jabagirdars 

Tho first Court deorood tho plaintiffs* 
claim for ejectment ami mesne profits on 
tho ground that the defendants ‘wore an¬ 
nual tenants and that their tenanoy was 
validly determined by notioo to quit. Tho 
defendants’ appeal was dismissed as bar- 
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red by time, but this Court condoned the 
delay and remanded it for disposal on the 
merits. The Special Additional District 
Judge who since heard the same confirmed 
the trial Court’s decree. The defendants 
have, therefore, come up in second appeal 
urging several grounds. 

The peculiarity of this case is that 
defendant 1, D3oba, his father Nago and 
uncle Shanker had executed kabuliyats 

<Exs. P-2, P-3, P*6 to 8, P-61 and P-62) 
in respect of the fields in suit during the 
period 1901-05 in plaintiff’s favour. On 
their strength mainly, the first Court 
•came to the finding that the defendants 
were annual tenants holding under an¬ 
nual leases. The last of these leases was 
•for the year 1905-06 for which Ex. P-8, 
D/- 28th July 1905, was executed by de¬ 
fendant Deoba. This document contains 
an express agreement that on the expiry 
of one year the land will be given back to 
[the lessor, and that it was optional with 
him to relet it thereafter. All the kabu¬ 
liyats are on printed forms of one pattern 
and contain similar stipulations. These 
kabuliyats have been duly proved by oral 
evidence to be genuine. The first Court, 
therefore, held that defendant l’s 
father, Nago. first held the fields under 
the kabuliyat (Ex. P-2) which is dated 
15th April 1901, and that after him his 
eon, defendant L, Deoba, himself held 
some times one and some times both the 
fields and executed kabuliyats. It, there¬ 
fore, concluded that the defendants cannot 
•say that they are tenants of antiquity as 
contemplated by S. 78 (2), Berar Land 
Revenue Code That their tenancy was 
governed by their own special contracts 
and they cannot go behind them. Their 
tenancy being treated as determined by 
valid notice to quit under S. 79 (2) of 
the said Code and a deoree was passed 
against them accordingly. 

In this view of the case the first Court 
does not appear to have considered the 
further pleas of these defendants that 
they were tenants of antiquity. The 
Speoial Additional District Judge con¬ 
curred with the first Court and found 
thafthe defendants and their predecossors- 
in-title held the fields in suit under an¬ 
nual leases referred to above. With re¬ 
gard to the plea of their being tenants of 
antiquity, he observed that the fact that 
they gave annual kabuliyats in more re¬ 
cent years gave a direct lie to their story 
on the point. After making an assump¬ 


tion that they were tenants of antiquity 
prior to 1901, he proceeded to hold that 
that character 

would be deemed to have beeu lost by reasou 
of the fresh agreements entered into by them 
from 1961 to 1905. 

He also held that the defendants were 
not at all the tenants of antiquity. In 
coming to this latter conclusion the 
learned Additional District Judge referred 
to the entries in Prati book (Ex. P. 24) of 
the year 1871 wherein field 27 was shown 
as held by one Raghu, son of Mahadji 
Dhangar, and not by defendants’ fore¬ 
fathers, and further with the help of Ex. 
P. 46, a lavnipatrak for 1857, and Exs. 
P-33 to 45 which are nafargafcs and lav- 
nipatraks for the previous years down to 
1850 he remarked that the defendants* 
predecessor-in-title, one Lalu, for the 
first time appeared as a tenant in 1857, 
but that his name did not appear in the 
previous years records. The nafargats 
and lavnipatraks which were more than 
30 years old, were presumed to bo genu¬ 
ine, and held to have been kept regularly 
in the ordinary course of business by the 
jahagirdars, and to constitute good pre¬ 
sumptive proof of the facts stated in 
them. Finally, he concluded that the 
village having been hold by plaintiffs in 
jahagiri rights for the last over 300 years, 
and the defendants’ tenaucy having been 
commenced after a definite time, i. e., 
1857 A. D , they could not be held to be 
tenants of antiquity under 8. 78 (2), 
Berar Land Revenue Code. The correct¬ 
ness of these conclusions is disputed in 
this appeal on several grounds. 

Before proceeding to discuss the rest of 
the grounds, I think, I must dispose of 
ground 7, which raises a new question of 
law as well as of fact. The contention is 
that the appellants have acquired a 
right of occupancy in the land, and 
must not, therefore, be ejected. On being 
asked to explain the facts which sup¬ 
ported this contention, the learned 
counsel for the appellants 3 aid that 
it was based upon the facts that survey 
settlement was introduced in the jahagir, 
and consequently, S. 221, Berar Land 
Revenue Code being applicable, his 
clients became occupants and as such 
they were entitled to remain ou the land 
in perpetuity, so long as they paid the 
jahagirdar’s dues on account of rent 
or revenue. The plaintiffs-reepondents* 
pleader objected to this contention be- 
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iog allowed to be raised at thi9 stage of 
second appeal, on the ground that it did 
not form the subject of any definite 
pleadings or issues, and that his clients 
would be prejudiced. He pointed out 
with reference to several provisions of 
the Berar Code that to entertain the 
new plea several facts not to bo found 
on record will have to be assumed, and, 
prominently among3t them, that the 
jaliagirdar had applied for the introduc¬ 
tion of survey settlement in the jahagir. 
As the appellants’ counsel thereupon re¬ 
frained from making a definite assertion 
that survey settlement was introduced 
in the jahagir, the arguments were ex¬ 
pressly confined to the other points. 
Ground 7 thus drops out and I need not 
give any decision thereon. 

rSAt this stage I may dispose of also the 
objection raised on behalf of the respon¬ 
dents to the effeot that the decision of 
the Additional District Judge being one 
of fact this Court could not under S. 100, 
Civil P. C , entertain the second appeal. 

I have no difficulty in overruling this 
contention of respondents’ pleader in 
view of the following very recent perti¬ 
nent observations of their Lordships of 
the Privy Council in Dhanna Mai v. 
Moti Sagar (l) in regard to the objection 
taken before them against similar inter¬ 
ference on second appeal by the Lahore 
High Court with the District Judge’s 
judgment that the defendants’ tenancy 
was permanent. 

Now their Lordships would be the last to 
abridge tho eflect of Ss. 100 and 101, Civil P. C. f 
or weaken the strict rule^that on secoud appeal 
an appellate Court is bound by the findings of 
fact of tho Court below. They are well aware, 
moreover, that Questions of law and of fact are 
often ditlicult to disentangle. It is oloar, how¬ 
ever, that the proper effect of a proved fact is a 
Question of law, and the question whether a 
tenancy is permanent or precarious seems to 
them, in a case like the presont.to be a legal in¬ 
ference from facts And not itself a question of 
fact. 

Ground 2, which challenged the 
validity and legality of the notice served 
on tho appellants, and ground 4, which 
raised tho bar of limitation, were not 
pressed. Similarly, ground o was not 
Argued. On ground 8, which challenged 
plaintiffs’ right to claim mesne profits, no 
separate argument was addressed. It 
succeels or fails according as ground I 
*3 decided in favour of, or against, tho 

(D A. I. R. 1927 P. C. 102=8 Lab. 573=5 4 
L A. 178 (P. C.). 
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appellants. Ground 3 disputes the legal 
effect of Exs. P-2, P-3 P-6 to 8, P-61 and 
P-62. Before proceeding to consider 
grounds 1 and G I think it desirable to 
dispose of ground 3. 

A9 stated-above Exs. P*2, P-3, P-6 to 
8, P-61 and P-62 contain express stipula¬ 
tions for vacating the land at the end of 
the year of the lease because of the other 
stipulation that the land is to he held 
for one year certain. The first Court 
treated these kabuliyat9 as embody¬ 
ing speoial contracts and conclusive as 
against the defendants and went to the 
length of holding that 

the defendants cannot say that they are 

tenants of antiquity.and they cannot go 

behind them. 

The Additional District Judge, unlike 
tho Subordinate Judge, did not con' 
fine his decision to the legal effect of 
these kabuliyats only, but going into 
the question of the defendants’ status 
came to the conclusion that their 

tenancy having commenced after a definite 
time, i. e., 1857 A. D., they cannot be held to be 
tenants of antiquity under S. 78 (2). Berar 
Land Revenue Code. 

Undoubtedly, in coming to this con¬ 
clusion, the Additional District Judge, 
allowed his mind to be influenced by the 
fact that the defendants gave annual 
kabuliyats in more recent years, and 
even observed that it gave a direct lie to 
their story, and held that the status of 
antiquity, if there be any, must be 
deemed to have been lo9t by reason of 
the fresh agreements. M I must say that 
the decision on the main question of the 
defendants’ claim to the antiquity of 
their tenanoy has, to a very great extent, 
been materially prejudiced by tho view 
taken by the Courts below regarding the 
legal effect of these kabuliyats. The 
learned counsel for the appellants argued 
that the admissions, incorporated in the 
kabuliyats, to the effect that tho lands 
were taken under annual leases for one 
year certain with an express agreement 
to vaoate tho same at the end of tho 
year, were on tho face of thorn erroneous 
and not binding on his clients, in view 
of tho Additional District Judge’s own 
finding as to their long-coutinuod posses¬ 
sion both before and after the poriod of 
the kabuliyats. Tho argument in short 
comes to this : that a tenant of anti¬ 
quity does not lose his status as such by 
giving an annual kabuliyat and agreeing 
to vacate the land, just as his agreement 
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•to pay an enhancement does not affect 
his status under the law. 

It will be seen that the Courts below 
looked upon the kabuliyats as documents 
creating annual leases, whereas, since a 
lease is a transfer and as such must 
obviously be made by the transferrer, i.e., 
the owner of the land, and by his own 
volition, it is clear that a kabuliyat exe¬ 
cuted by tho occupier or cultivator of 
the land is insufficient to create the 
transfer, and to clothe the person giv¬ 
ing the kabuliyat with the status of a 
^transferee, i.e., lessee. In short, a 
kabuliyat does not by itself operate as a 
lease, nor would its acceptance by the 
person owning the premises, be suffi¬ 
cient to confer the title of a lessee upon 
the executant. I am not, therefore, pre¬ 
pared to give to a kabuliyat, the same 
legal effect which a document of lease 
executed by the lessor, can have, under 
law, as being a step to bring into exist¬ 
ence a valid lease of land for a certain 
period. It cannot, therefore, in my opi¬ 
nion, operate as a new contract 
of tenancy substituted by common con¬ 
sent in place of the original contract so 
as to lead to the inference that the 
future relations of the parties would, 
thereafter, be regulated with reference 
to the terms of that contract, rather 
than of the previously existing or origi¬ 
nal contract. In 6hort, the kabuliyats 
in question cannot operate as a novatio 
between the parties, especially as there 
i9 no evidence on record to show that 
the tenant first surrendered the land and 
then took the first lease in 1901 and 
fulfilled from year to year to the new 
engagements embodied in them, by ac¬ 
tually vacating the land on the expiry 
of each year’s lease, and then entering 
into possession after taking a fresh lease 
during each of the years 1901-05. The 
stipulation for vacating the land may in 
the absence of such evidence be said to 
have been regarded by the parties as a 
dead letter or merely a formal stipula¬ 
tion and, therefore, of no effect. 

Although these kabuliyats do not 
according to my view, operate as new 
annual leases dispensing with the neces¬ 
sity of enquiring into the claims ad¬ 
vanced by the defendants to the status 
of antiquity as erroneously held by the 
lirst Court, they can still bo treated as 
*° many pieces of admissions by the de¬ 
fendants which go to support the plain¬ 


tiffs assertion that they are merej an¬ 
nual tenants under them. Viewed in 
this light they are capable of being re¬ 
butted by counter-evidence. They at 
the most merely prove a new practice or 
conduct amounting to a temporary 
departure, for a compaiVively shorter 
period of five years, from the previous, 
consistent and uniform course of con¬ 
duct followed during tho muoh longer 
period which preceded it. Had this 
departure from the uniform course of 
conduct been continued down to the 
time when the notices to quit were 
served and been accompanied by proved 
acts of vacating and re-entering into 
possession of land at the end and the 
beginning of each year’s lease, it would 
have had great significance in the trial 
of this case Since, however, this prac¬ 
tice of giving kabuliyat had only an 
ephemeral existence, as it were, and 
the landlord must be deemed to have 
discontinued it, it is not entitled to much 
weight, or at any rate, its legal effect 
cannot be such as to outweigh the in¬ 
ference that is deduciblo from its dis¬ 
continuance and from tho fact of the 
absence of a similar course of conduct 
during the rest of the very long period 
during which the defendants have been 
holding the lands without kabuliyats or 
pattas. In short, the departure could 
be regarded as amply rebutted by the 
uniform course of conduct which pre¬ 
ceded it, and by the discontinuance of 
the practice. 

I say that it is not always the case 
that permanency of tenure must neoes- 
sarily carry with it permanency or fixity 
of rent. Courts have, no doubt, been 
induced to draw the inferonce of absence 
of permanency of a tenure, from the fact 
of the tenant having paid or agreed to 
pay rent with enhancement from time to 
time, but that cannot be an invariable 
i ulo applicable to all tracts and under 
all conditions. Tho Borar Land Rev¬ 
enue Code ha9, by enacting sub-S. 4, 

S. 78, expressly reserved the right of the 
landlord to enhance tho rent payable by 
the tenant of antiquity, subject of course, 
to its being just and reasonable : cf. 
Maruti v. Jagannath (2). As in ray 
opinion the mere circumstance that 
a tenant has paid in tho past an en¬ 
hanced rent to the landlord would not 
take away from hi m the r ight to claim 

1‘2) [1909] 6 N. L. R, 100^2 I. C. 996. 


4928 

permanency of tenure or to say that 
he is a tenant of antiquity. Similarly, 
ifcy a departure of an ephemeral character 
(which is evidenced by the execution of 
kabuliyats for a few years) from a uni¬ 
form course of conduct, ho could not ho 
j“ deemed to have lost ” his status of a 
( tenant of antiquity, if he had acquired 
Any, and, in no case, could he bo thereby 
[debarred from proving, in answer to a 
suit for ejectment, that the tenancy of 
the land in question could be treated as 
one of antiquity, and that he was, there¬ 
fore, not liable to ejectment. 1 am not 
sure that the Additional District Judge 
approached the question from the right 
perspective in considering the legal effect 
of the tenant’9 conduct in giving the 
kabuliyats. 

The Additional District Judge has, 
moreover, not discussed the believable 
oral evidence tendered by the defendants 
in support of their plea of permanency of 
tenure or antiquity of the tenancy, nor 
has he discussed or explained away the 
direct support which that evidence has 
derived from the oral evidence of some 
of the plaintiffs’ own witnesses. He 
confined his attention only to the legal 
effect of the kabuliyats and of certain 
•entries in prati book (Ex. P-24) and 
lavnipatrak for the year 1857 (Ex. P-46), 
and of the absence of all mention of the 
name of the defendants’ predecessors in 
•title in tho nafargats and lavnipatraks 
of years prior to 1850 (Exs. P-33 to 45), 
and on the strength of this material, 
drew conclusion that : 

the defendants* tenancy having been com¬ 
menced after a definite time (i. e. 1857 A. D.) 

the> cannot be held to be tenants of antiquity 
under 8. <8 (2), Berar I-and Revenue Code. . . . 

The lower appellate Court was not 
justified in doing so, although the first 
Court on tho view it took of the situa¬ 
tion could confine its attention of the 
kabuliyats by Nago or tho defendants 
them-elves. Tho first Court's finding 
that Nago first hold the fields under 
kabuliyat (Ex. P-2) dated 15th April 
IpOl and that after him Deoba held some¬ 
times one and sometimes both the fields 
^nd executed kabuliyats, may have 
afforded a ground to that Court to at 
onoo jump to tho conclusion that the 
•defendants cannot say that they are 
tenants of antiquity. Consequently with 
this finding it could he assumed that the 
{first Court found no necessity to ap- 


Nagpur 157 

praise tho value of tho oral and documen¬ 
tary evidence on record, with a view 
to ascertain how far tho inference 
of antiquity was deduciblo therefrom. 
If this finding of the first Court about 
Nago’s first holding tho land under 
Kabuliyat (Ex. P-2) of the year 
1901 has any meaning, it shows that that 
Court regarded Nago’s tenancy as hav¬ 
ing commenced for tho first time in 
1901 under the express contract to 
hold it for one year If the first Court 
had considered tho rest of the evidence 
and rejected the part of it which seemed 
to support the defendants’ contention and 
accepted the other part thereof as sup¬ 
porting the plaintiffs’case, then there 
was room for thinking that the finding 
was based on such evidence as the Court 
thought fit to believe ; but in the absence 
of any such discussion by tho trial Court, 
if the lower appellato Court were also 
to omit to discuss or consider whatever 
evidenoe there was on record on the 
defendants’ side, and if it were to form 
its conclusions by confining its atten¬ 
tion to the legal effect of some of the 
documents forming only a portion of the 
evidence on record, I do not see why it 
should not be open to the appellants in 
secoad appeal to challenge the correct¬ 
ness of the appellate decision on that 
ground, even though it may he one which 
confirms the decision of the first Court. 
The faulty procedure on the part of the 
Judges of the two lower Courts has re¬ 
sulted in a failure on their part to draw 
the propor conclusions regarding tho legal 
rights of the parties, and this being an 
error of law and procedure, it is open to 
this Court, to interfere with it, espe¬ 
cially as the error has prejudiced the 
rest of the judgment, and to arrive at 
its own independent conclusions after 
duly considering the ovidonce, both oral 
and documentary, in the light of tho pro¬ 
babilities of the case. 

But this is not all. There is a still 
graver error of law on tho part of the 
lower appellate Court as I will presently 
show. It has complotoly misconceived 
and misread the evidence, and thus what 
was the real evidence of antiquity has 
been misunderstood as evidence showing 
the commencement of tho tenancy. 
On this ground also, tho appellato deci¬ 
sion cannot be sustained. I will show 
where this misconception of evidence 
lies, and how it has vitiated the trial 
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of the most important is9ue in the case. 
Before doing this I must show how the 
plaint and pleadings are defective. (The 
judgment then discussed the defects in 
the plaint and dealing with the legal 
effect of several exhibits with regard to 
the antiquity of the tenancy, proceeded.) 
The presumption which S. 78 (2), Berar 
Land Revenue Code, authorizes a Court 
to draw has no reference to the in¬ 
dividual ; it relates to the period as re¬ 
gards the intended duration for which 
any particular land is held in tenant 
right. It is this peculiar incident of 
antiquity, namely, of the duration of the 
tenancy being co-extensive with the 
duration of the tenure of the landlord, 
which is of the essence of every tenancy 
of antiquity, and which distinguishes it 
from the other class, namely of annual 
tenancies. It attaches to the land, and 
must run with and remain attached to 
it, in whosoever’s hands it may be, for 
the time being. If the lands are herit¬ 
able, transferable and devisable by will, 
as I have no doubt they are, they may 
have changed hands from time to time 
and gone into the hands of a defendant 
just a few days before suit ; in spite of 
that they must still retain all their in¬ 
cidents including incident of antiquity, 
if that is one of their incidents. The 
words of S. 78 (2) of the Code do not seem 
to take account of the identity of the per¬ 
son, nor of the mode in which the land 
goes from one present holder to another, 
so long as the same is held under a title 
derived from the previous holder thereof. 
It neither says that the title of the 
tenant must be by devolution or succes¬ 
sion only and by no other mode such as 
transfer, bequest etc , nor that the 
consent of the landlord is necessary for 
its validity. 

Nor is there any evidence on record 
to prove any special usage of the 
jahagir in question to show that no 
one can come on the land except with 
the consent or direct intervention of the 
landlord, or the tenancies must be sur¬ 
rendered to the landlord as a condition 
precedent to the incoming tenant's ac¬ 
quiring the rights of the outgoing tenant 
in rospect of such lands. If the res¬ 
pondent’s argument were correct then 
no person who gets the land by transfer 
or by foreclosure, will be entitled to 

resist the landlord’s claim, or, raise the 

defence of antiquity, which, on the face 


of it,•seems absurd. In short, the de¬ 
fence is not merely personal, and thfr 
mere absence of the name of the present 
holder or of his ancestors in the jaha- 
girdar s papers is of no consequence. (The- 
judgment then traced the history of the 
jahagir in question and proceeded.) So 
far as this Court is concerned it will be- 
found that in Maruti v. Jagannatli (2) 
Skinner, A. J. C., left the question, whe¬ 
ther an antiquity of 30 to 40 years only 
is sufficient to meet the requirements of 
S. 78 (2), Berar Land Revenue Code,, 
undecided, although the case of Kalidas 
v. Bhaiji (3) was cited before him. In 
that case a jahagirdar had sued his^ 
tenants for rent after service of notice of 
enhancement. But as the suit was held' 
not maintainable on other grounds, 
Skinner, A. J. C., considered it unneces¬ 
sary to decide the point. Pandu v. 
Udhojirao (4) was a case coming from 
the Warra Jahagir from which the pre¬ 
sent case also arises. It was found there 
that the tenancy commenced in 1872 A D. 
In view of that finding Batten, A. J. C.’ 
held that there was no uncertainty* as to 
the date of the commencement of the 
tenancy, and applying the oases of Kali- 
das v. Bhaiji (3) and Lakshman v. Vithu 
(5), held that there was no room for the- 
presumption contemplated by S. 78 (2) 
of the Berar Code, to arise. 

The case of Ganpat v. Sambha Sheo (6)' 
was a decision by a Bench of this Court 
consisting of Battan and Prideaux, A.J Cs. 

It was from a jahagir village held by the 
jahagirdar for nearly 200 years. The 
defendant was held by the first Court to 
have been in possession by himself and; 
by his predecessors for at least 40 years. 
His plea, however, was that he was an 
ante alienation tenant ; but the first 
appellate Court, without coming to 
any r specific decision as regards the 
length of the tenancy, while finding that 
the plaintiff’s family' had held the 
village for 200 years, held that there wa& 
no proof that the tenancy' was equally- 
old, and further, that, in the most favour¬ 
able view of the case, the defendant fell 
under the class of tenauts referred to in 
S. 78 (2), whose antiquity of tenure pre~ 
vented arbitrary ejectment, though the 
rent was liable to be enhanced to a just 

(3) [1892J 16 Bom. 646. 

(4) [1911] 7 N. L. R. 100=11 I. C. 693. 

(5) [1894] 19 Bom. 221. 

(G) Second Appeal No. 170 — B of 1913, de- 
oided on 31st Ootobar 1914. 
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and reasonable figure. The Bench Judges 
observed in that •case that though the 
first Court found that the defendant-ap¬ 
pellant had been in possession 9ince 1874, 
a period of 40 years, the lower appellate 
Court came to no definite decision on the 
subject ; and that it was, therefore, 
necessary to direct that Court to decide, 
amongst other questions, what length 
of tenancy had been proved. With regard 
■to the respondent landlord’s argument 
based on Kali das v. Bhaiji (3), which 
was a case under the analogous S. 83, 
Bombay Land .Revenue Code, that the 
mere fact that the tenancy was 40 years 
•old did not warrant the appellant being 
brought within the purview of S. 78 (2) 
Berar .Land Revenue Code, the Judges ob¬ 
served that the factors determining the 
applicability of the section may, how- 
-ever, differ 90 greatly in the district in 
which that case arose from those ob¬ 
taining in Berar that they were not in¬ 
clined to allow that decision to sway 
their opinion. The Judges who took 
this view had, by reason of their long 
•service in Berar and wide experience of 
Berar case, a close acquaintance with the 
wording of the several land systems in 
vogue there, and were in a position also 
to lay down authoritatively in the said 
case, that the word “antiquity” in S. 78 
(2), Berar Land Revenue Code, must be 
construed with reference to the nature of 
the history of the part of the country 
where the land is situated and to the 
^possibility of getting evidence, and not 
in ics commonly accepted meaning of ab¬ 
solute antiquity. 

Their following observations laydown 

the real test to be applied in such cases. 
They say the question to be considered 
by a Judge is : 

I Joes the antiquity take the tenancy into a 
•period whore due evidence of its commence¬ 
ment and duration is not available Is it suf¬ 
ficiently antique to go back to a time where 
neither party can bo expected to get evidence 
on the subject. If the tenant, for the burden 
of proof lies on him, can take the commence¬ 
ment of his tenancy into the mis: of antiquity, 
however recently those mist* nny have existed* 
the landlord must show that S. 78 (\2) does not 

apply. 

In the absence of any record of a period 
prior to 40 years and of any enquiry re¬ 
garding existing tenants by the inara 
certificate officer, and presumably judging 
the facts so far a9 they wore then found 
by tho Courts below in the light of the 
tost thus laid down they held in tbat 
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case, as pointed out in Paraslirarn v. 
Bapu (7), by Mittra, A. J. C., (who was 
the counsel for the appellant in ‘the case 
of Gaapat v. Sambhasheo) that 

where possession for more than 40 years is 
shown, the tenant might bo protected bv S. 78, 
01 . 2 . 

In this connexion, it may be perti¬ 
nent to state here that tho Courts below 
had come to the conclusion that Gan- 
pat’s tenancy was governed by S 78 (2), 
and, as the remarks of the Bench Judges 
show, that finding was not appealed 
against and was, therefore, treated as 

binding as against the jahagirdar. 

The finding in that case was uot inconsistent 
with the possibility of the tenant being on the 
land for even more than 20U years. 

as remarked by Mittra, A. J. C , in the 
aforesaid case. 

In Parashram v. Bapu (7), the tenants 
were of an ijara village where all land 
was uncultivated in 1867 when the ijara 
was granted and no lists of ante ijara 
tenants was or could be prepared. The 
defendants in that case also did not 
claim to be ante ijara tenants hut as¬ 
serted that they got a permanent lease 
50 years ago. Though their plea of the 
grant of permanent 'tenancy was nega¬ 
tived by the Courts below they were 
held entitled to protection under S. 78 (2). 
It was obviously a case in which the 
Courts were in a position to find defin¬ 
itely that there was no cultivator in the 
village before the grant of the ijara and 
thus to conclude that the tenancy did not 
exist in 1867. The case wa 9 thus dis¬ 
tinguishable from Gaapat v Sambha- 
sheo (6), but indistinguishable from Pral- 
had v. Ganpat (8), where also *tlie ten¬ 
ancy was shown to have commenced bet¬ 
ween 1867 and 1870 and Prideaux, A J. 
C., held the tenant not entitled to the 
benefit of S. 78 (2) of the Berar Code. 

Tho result of this decision is that S. 78 (2) 
is practically inapplicable -to ijara villages. 

Mittra A, J. C’s observations at the 
bottom of p. 114 of the same ruling to 
tho effect that 

tho section does not contemplate proof of tho 
commencement of the tenancy in i particular 
year much less of a particular date 

are of very great importance. If official 

records exist and prove with certainty 

that the tenancy commenced after a 
period for which such records exist, tho 
task of the Court is rendered easier, and 
all tbat tho Courts have to find in such 

(7) (191*J 14 N. J,. tt. Ill (1MJ—4‘2X'0" 031? 

(h) FcccdJ Appeal No. 151-B of 1915. 
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jdLses ig whether it can be definitely held 
with certainty that the tenancy did not 
commence till after a certain year for 
which the official record existg, because 
evidence of the commencement of the 
tenancy cannot in that case be said to 
have been lost by reason of its antiquity. 

* But where no official records exist, the 
task is rendered very difficult as there is 
room for manipulation on eithar side. No 
satisfactory oral evidence as regards the 
original contract of tenancy, is ordinarily 
likely to be forthcoming on either side 
and whatever evidence may be given is 
not either satisfactory or ample and is 
very often meagre, especially* when the 
facts to be proved relate to a period going 
beyond living memory. Under such cir¬ 
cumstances. inferences have to be drawn 
from the conduct of the parties and their 
predecessors, the long length of possession 
extending beyond living memory, the 
transmission of the land* by succession or 
by transfer or will from one person to 
another, the recognition of the successor, 
transferee, or legatee, as a tenant in place 
of the outgoing'tenant, and the acceptance 
of uniform or normal rent or revenue 
from the actual cultivator for the time 
being, with or without enhancement, 
according as the value of the holdings 
measured by their sale price may or may 
not have increased. The presence of im¬ 
provements on the land, is also a circum¬ 
stance which ordinarily weighs with the 
Judge in drawing the proper inferences of 
permanoncy, antiquity or otherwise, of 
the tenancy, if the same (improvements) 
be of long standing or were ante litem 
motam. It is such circumstances that 
justify tho inference of permanency: cf. 
Naba Kicmari Debi v. Beliari Lai Sen 


(9). If tho jahagirdar maintains syste¬ 
matic records kopt in the regular course 
of business of his jahagir, showing the 
names of cultivators of holdings with 
clear specifications of lands hold, and 


rents and revenues paid by them, that 
of somo help in determining the questic 
of tho commencement of the tenanc 
and the duration of tho period of the toi 
ancie*. provided, tho information coi 
tained in those records is clear enough 
prove by itself the identity of the Tam 
to which and the cultivator to who 
they refer, with tho land sued for and tl 
rgr?on_8uod, or^_if_ the records are n 

(9) [1907J 31 Oal. $02 (9Q8)s=6 C lTj l‘ 2 Q 
11 O. W. N. 805 (P. 0.). * J,U2 


sufficiently clear to prove such identity 
beyond doubt then independent cogent 
evidence must be forthcoming to prove- 
the same. If such evidence about the* 
identity be wanting (unless the defen¬ 
dant has admitted it) the aforesaid docu¬ 
mentary evidence on the jahagirdar's side- 
may after lapse of time not be quite* 
satisfactory evidence of the commence¬ 
ment of the particular tenancy in ques¬ 
tion, or of the duration of the period of 
such a tenancy. 

So then, according to the interpretation 
which has obtained in our Court, the 
term ‘antiquity'' is only a relative term 
and has reference to the history of the 
tract where the land is situate and to the 
possibility of getting evidence and is not 
a remote or absolute antiquity. In other; 
words, “however, recently these mists of 
antiquity” may have come into existence, 
the tenant might be held entitled to the 
protection, if it could be extended to him 
consistently with the history of the tract 
where his land is situate and with the 
possibilities which may exist for both 
parties to get evidence in support of their 
respective versions. 

I may at this stage advert to the deci¬ 
sions of the Bombay High Court under 
S. 83, Bombay Land Revenue Code, from 
which our S. 78 (2) was copied. The case- 
law under that section ought to serve as 
a good guide to us for interpreting the* 
corresponding section of the Berar Code. 
Although there has been somo divergence 
of views a9 to the length of possession 
sufficient to keep the tenancy into ob¬ 
scurity, there are cases under the Bom¬ 
bay Land Revenue Code where the beuefit 
of the presumption was given or denied 
to the tenant according as it was held 
provoil or unproved that tho tenancy had 
commenced in a particular year or within 
a particular period, [n Ckilcko v. Sidnath 
(10), it was hold that tho tenancy having 
commenced in a particular year tho pre¬ 
sumption of a permanent tenancy did not 
arise under S. 83, Land Revenue Code, 
1879. That was a decision in*a Letters 
Patent appeal against tho decision of 
Maclood, C. J., reported in Shidnath v. 
Chzkko (11), in which the learned Chief 
Justice held at p. 536 of 23 Bom. L. R. as 
follows: 

But if ho can show that ho has been oil tho 
land so long that tho commoncomeut of hi^ 

(10) A. I. R. 1922 Born. 25=40 Bom. 087. 

(11) A. I. R. 1921 Bom. 454. 
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tenancy cannot be ascertained, then the pre¬ 
sumption under pira. *2, S. 83 arises, and it was 
held in Uamchandra v. Anant (12), that even 
although it was proved that the origin of the 
teuancy was of a later date than the lessor’s 
tenure, still the presumption would arise, pro¬ 
vided, a9 I take it, that the actual date of the 
origin was not known. * * 

la Narayan v. Pandurang (L3), it was 
held, commenting oa tho cases above 
quoted, by Fawcett, J., that 

the presumption operates when owing to the an¬ 
tiquity of tenancy, you cannot fix on any particu¬ 
lar point or period of time as that at or within 
which the tenancy commenced. Onco you get 
a particular time, as in this case, you get years 
1830 to 1850 between which the tenancy must 

m 

have begun, then there is a commencement 
with a certain period which bars the presump¬ 
tion arising. 

Pratt, J., also held that the presump¬ 
tion applies only when the time, i. e., 
rather the date or the commencement of 
the tenancy, is not proved by satisfactory 
evidence. 




This question very recently again came 
up before the same High Court in the 
case of Shripadbhat v. Rama Babaji (14), 
an! it was decided by a Bench consisting 
of Fawcett and Patkar, JJ., that 

whore a tenancy is shown to have originated at 
some time between 1758 and 1857, a presump¬ 
tion can arise, under S. 83, Bombay Land lie- 
venue Code, that the tenancy is permanent. 
The period of a contury is too long and inde¬ 
finite a period to constituto sitisfactory evi¬ 
dence of the commencement of a tonancy with¬ 
in the meaning of the soction. 

In this case of Shripadbhat v. Rama 
Babaji (14) the land was grantod in 
inam to plaintiffs forofather in the 
year 1757 by the then Maharaja of Kol¬ 
hapur. The defendant, Rama, claimed 
that ho was a permanent tenant of the 
lands, ^ his tenancy having originated 
some time between 175B and 1857. The 
trial Court held that the dofondent was 
a permanent tenant and accordingly dis¬ 
missed the suit. Plaintiff, therefore, 
came to tho High Court. On his behalf 
it was contended firstly, that sinco the 
defendant’s family admittedly carno on 
tho lands after the granting of the inam 
to the plaintiff's family, that circum¬ 
stance was sufficient to hold that thoro 
is satisfactory evidence of tho commence¬ 
ment of tho tonancy being some time 
between 1758; secondly, that rnoro length 
of possesion is not sufficient to raiso tho 
Presumption under S. 83, Bombay Lind 
ovonuo Code, if tho cornmoncornont of 


JU) turn) in Bo.a. 433. 

J[3) A. 1. It. 1022 Bom. 402-= 17 
U1 ) A. 1. U. 1027 Bom. 270. 
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tho tenancy is proved; and thirdly, that 
it is not ^necessary to prove that the 
tenancy commenced in a particular year, 
but it is sufficient if the origin of the 
tonancy can bo traced back to a definite 
period. In support of these contentions 
plaintiff relied upon the aforesaid cases 
of Uamchandra v. Anant (12) and Nara - 
yan v. Pandurang (13) and urged that 
in tho circumstances of the case the pre¬ 
sumption under S. 83, Bombay Land Re¬ 
venue Code, was negatived. Fortunately, 
the later case came before a Bench of 
which Fawcett, J., who decided the 
earlier case of Narayan v. Pandurang 
(13) was also a member. 

Fawcett, J., explained the case of 
Narayan v. Pandurang (13) and observed 

that 

tho tenancy in question can certainly claim 
to be of antiquity in view of* the fact that 
it may have gone back to tho year 1758, if not 
earlier, and it is in consequence of that anti¬ 
quity that I think there is an obscurity as to 
tho commencement of the tenancy. 1 quite 
agree that logically Mr. Dosai for the appel¬ 
lants can contend that a period - of a hundred 
years falls within ’the view taken in Narnijan 
v. Pun-1 tirang (13), but, as there mentioned, 
some reason able limits must be appliod, and 
I think that, at any rate, a period of hundred 
years is too long to satisfy that condition. 

Patkar, J., also quoted with approval 
Fawcett J.’s observations at pp. 9 and 10 
in Narayan v. • Pandurang wherein tho 
following remarks regarding Bavicha?r 
dra v. Anant aro made as showing that it 
laid down tho law as to presumption about 
commencement of tenancy correctly. 

there is no reason to difie^ from 
tho view taken in Ramchmda Narayair Man- 
tri v. Anant *(12) that tho more fact of a ten¬ 
ancy .having commenced subsequent to the 
landlord’s tenancy does not prevent the appli¬ 
cation of S. 83, because there may be cases 
whore, in spite of that, the commencement of 
the tenancy is in obscurity. 

In deciding the «caso of Uamchandra 
v. Anant (L2) tho previous decisions in 
Gangabai v. Kalpa (L5), Kalidas v. 
Bhaiji (3) and Laxman v. Vithu (5), 
wore taken into consideration and in spite 
of them it was hold that the inference 
of antiquity was justifiable wherever the 
origin of tho tonancy was unknown. No 
doubt, tho case of Ramchandra v. Anant 
was criticised in Chikko v. Shidnath (10), 
with a view to show that the phrase 

commencement of tho tenancy” in 
S. 83 refers to tho time and not to the 
terms of tho tenancy. In that case, no 
satisfactory evidence of the commence- 

(15) i.l886j *J LSoui. J1‘J. 
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meat of the tenancy appeared on the re¬ 
cord, but, on the strength of the evidence 
of one Ganesh Baba Savant it was held 
that the tenaacy being at least 80 years 
old the first appellate Court was entitled 
to draw the inference that the tenancy 
was of a very ancient date, and that its 
commencement could not be ascertained, 
and that it was by reason of antiquity 
that no satisfactory evidence of the origin 
of the tenancy was forthcoming, and, 
therefore, S. 83 applied to the case. So 
the authority of that decision stands con¬ 
firmed by the most recent decision of 
Shripadbhat v. Rama (14). 

I have already weighed the evidence 
in the light of the test above laid down, 
and have no hesitation in coming to the 
conclusion that the evidence adduced 
on the defendants’ side, so far as it goes, 
proves long length of possession, and that 
consistently with the history of this 
jahagir, there is no possibility of get¬ 
ting satisfactory evidence as to the com¬ 
mencement of the tenancy and the dura¬ 
tion of period of the tenancy, and that this 
inability of the parties to adduce satis¬ 
factory evidence in support of their ver¬ 
sions is due to the fact that the origin 
of the tenancy is shrouded in the mist 
of obscurity. Even the jahagirdar’s 
documentary evidence is found lacking 
in cogency and does not apply accurately 
to the facts necessary to be proved for 
establishing either the commencement 
of tenancy or the period of the intended 
durc^ion of the tenancy in any parti- 
cula^instance. Having dissected it in 
relation to the facts of the case in hand, 
X have found it deficient in point of iden¬ 
tity as stated already. 

As pointed out above, even the plain¬ 
tiffs’ pleadings were defective and na¬ 
turally the evidence is found wanting 
in cogency. No serious attempt was 
made at the stage of pleadings on either 
side to state who the parties to the ori¬ 
ginal contract of tenancy wore, what 
lands designated by their distinctive 
marks or names or other identifying des¬ 
cription wore then set out, and why the 
defendants wore or must or must not ho 
deemed to be the succ99sors-in*intore9t 
of the original tenants. When this de¬ 
fect was pointed out to the 'learned 
pleader for the plaintiffs-respondents, he 
had to frankly admit that, owing to this 
want of allegation and proof of identity 
the plaintiffs’ interest would bo highly 


prejudiced and prayed that the case may 
be remanded to give him a fresh oppor¬ 
tunity to supply the defect. The defen- 
dants-appeallants’ counsel being opposed 
to the remand, and naturally so after 
this hard fight for eight long years since 
1919, I could not give effect to this re¬ 
quest. I have, therefore, no alternative 
but to dismiss the suit as laid and give 
the defendants the benefit of the provi¬ 
sions of S. 78 (2), Berar Land Revenue 
Code, to which they are legally entitled 
in the present state of the record. 

I, therefore, allow theappeal, and re¬ 
versing the decree of the lower appellate 
Court, dismiss the.suit with costs in all 
the three Courts and direct that the de¬ 
fendants shall get their costs throughout 
from the plaintiffs. 

N.K. Appeal allowed. 
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Kinkhede, A. J. C. 

Mohammad Hayat Khan —Accused— 
Applicant. 

v. 

Emperor —Non-applicant. 

Criminal Revn. No. 319 of 1927, Deci¬ 
ded on 10th February 1928, from deci¬ 
sion of the Sess-Judge, Nimar, D - 27tli 
October 1927, in Criminal Appeal No. 
57 of 1927. 

Criminal P . C., S. 312— Provisions are man¬ 
datory—Breach of the same vitiates such por¬ 
tion of the trial as is subsequent to the stage 
where it occurred . 

Tlio imperative provisions of law as regards 
the examination by the Court must be complied 
with, irrespective of the question whether the 
non-compliance has or has not prejudiced the 
accused on ‘the merits. # Filing of writteu 
statement by accused doos not dispeuso with 
his examination by Court. [P 164 C 1, 2] 

Whore after the examination of the accused 
thore was cross-examination of the proseoutiou 
witnesses, but thcro was no further examina¬ 
tion of the accused, 

Held: that the judgment was vitiated bv 
breach of S. 342: A. I. R. 1023 Cal. 106 and 
.4. I. R. 1025 Nag. 44 {F. B ), Foil . 

Held: further, that this illegality did not 
vitiate the wholo case so as to necessitate a 
trial do novo, but it only nflocted such portion 
of the trial as was subsequent to the stage 
where it occurred. [P 161C 2] 

ill. V. Joshi, W. R. Puranik and A. 
Razak —for Applicant. 

G. P, Dick aud ill. B. Niyogi —for the 
Crown. 

Order .—This order will also govern 
Criminal Revision No. 327 of 1927. 
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These ci3Q3 arise out of a prosecution for 
an offence uader S. 409, I. P. 0,, and for 
abetment thereof started against Muham¬ 
mad Hayat Khan and Kamlal respec¬ 
tively on the basis of information lodged 
by the Secretary, Municipal Committee, 
Khandwa, with the District Superinten¬ 
dent of Polico, Nimar. The proceedings 
commenced on 25th March 1927, and 
eadel in the convictions of both the ac¬ 
cused. The Sessions Judge has also up¬ 
hold them in appeal. Hence these revi¬ 
sions by the two applicants. 

On 3rd January 192S, the Advocate 
for the accused Muhammad Hayat Khan 
put in certain additional grounds and 
furnished a copy thereof to the counsel 
for the Crown. One of these grounds 
urges that after the examination of the 
accused there was cross-examination of 
the prosecution witno3sos,'but that there 
was no further examination of the accu¬ 


sed, and the judgment was, therefore, 
vitiated by broach of S. 342, Criminal 
P. C. As this question raises an impor¬ 
tant point affecting the legality of the 
conviction, I think, I had better deal 
with it in the first instance. In order to 
understand the relevancy of the argu¬ 
ments addressed on this point, I think a 
resume of the proceedings of the trying 
Magistrate is necessary and I proceed to 
give it below. 

The examination of 16 prosecution 
witnesses having been finished the accu¬ 
se 1 were examined on 6th May 1927, and 
cmrges wore framed against both the 
accuool on that dato, and after their plea 
of rub guilty was recorded, they wore 

asked to communicate to tho Court the 

names of the witnossos for tho prosocu- 
tion whom they would like to call for 

further cross-examination. For this 

purpose time was granted to them till 
<th May id27, and on that day they in* 
timatoi all tho sixteen prosecution wit¬ 
nesses to be recalled for further cross- 


oximmation. They woro thus recall 
and further cross-examined; but after t 
further cross-examination of some 

them was over, a fresh hatch of prosoc 
tion witnosses, viz , P. W 17 to P ' 
-) was examined on 6th July 19; 
Prosecution \vitn 03 s No. 10 , Nathura 

wis left over on Oth July 1027, w 

further cross-examined the next d; 

L uere if ter Muhammad Amin Khan, Si 
□specter of Police, was ex uni tie 1, 
vrit'vjjj 1, for tho Court and cross-o 



mined both by the prosecution and t he 
defence the same day. The Magistrate 
was for th6 time being of opinion that 
the District Superintendent of Police 
and tho Civil Surgeon should also be 
examined as Court witnesses and fixed 
the case for loth July 1927 for that pur¬ 
pose Mr. Mandloi (P. \Y\ 20) was also 
ordered to attend the Court that day 
with certain documents. But loth July 
being a local holiday tho case was ad¬ 
journed to the next day the 16th. 

On that day the Magistrate recorded 
tho following order in his order-sheet: 

Oil going through tho record I have decided 
not to examine the two Court witnesses at this 
stage. Accused are further examined. They 
also rile their written statements. The defence 
recorded. Caso for tho 18th instant for filing 
certain documents by Mr. Mandloi. 

On 18th July Mr. Mandloi (P. \V. 20) 
was further cross-examined, re-examined 
and discharged. The accused filed list of 
25 persons as their defence witnesses, and 
26th and 27th July wore fixed for their 
examination. But nothing was done on 
26th. On 27th defence witnesses 1 to 6 
were examined, cross-examined an 1 dis¬ 
charged. Out of these Nos l to 3 were 
for the accused, Ramlal, and Nos. 4 to 6 
wore for tho accused Muhammad Hayat 
Khan. After these witnesses were exa¬ 
mined, the Magistrate, with what he 
construed as the consent of Mr. Hifazat 
Ali, who conducted the defence of the 
accused Muhammad Hayat Khan now 
and then, called and examined one Abu 
Bakro, as Court witness 2, and, after exa¬ 
mining one more witness D \V. 7 for tho 
defence, adjourned tho hearing till the 
next sitting for the examination of the 
rest of tho dofenco witnesses, who woro 
examined as D. W. 8 to D. W. 11. On 
that day an application was put in by 
Mr. Hifazat Ali submitting that tho ordor 
sheet entry dated 27th July 1927, men¬ 
tioning that C. W. 2 was oxamined with 
his consent, was incorrect, and that tho 
real fact was that tho Court suddonly 
expressed an intention to examine Abu 
Bakro as a Court witness, and lookod at 
Mr. Hifazat Ali, who thereupon simply 
said that tho Court may do as it 
ploises It was pointod out that this 
attitude of Mr. Hifazat Ali was wrongly 
construed by tho Magistrates an express 
consent, whereas, it was only meant to 
show that*tho.accused could not object to 
the examination of any person as a Court 
witness. Strangely enough on this ap- 
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plication no orders disposing of it have 
been passed by the Magistrate. 

It will thus be seen that thd 1 examina¬ 
tion of the accused took place first on 
6th May 1927 and then on 16th July 1927. 
It is also clear that on none of these days 
could the examination of all the prose¬ 
cution witnesses be said to be concluded. 
The words “have been examined” in the 
expression “after the witnesses for the 
prosecution have been examined” as used 
in S. 342, Criminal P. C., have been inter¬ 
preted in a Full Bench decision of this 
Court to mean examined-in-chief, cross- 
examined and re-examined and to include 
any also cross-examination of the prose¬ 
cution witnesses after the charge, if the 
accused has recalled them for such exami¬ 
nation under S. 256, Criminal P.C.: Local 
Government v. Maria (1). It, therefore, 
follows that it is after that stage is 
reached that the law makes it obligatory 
for the Magistrate to question the ac¬ 
cused generally on the case, for the pur¬ 
pose of enabling him to explain any 
circumstances appearing in the evidence 
against him, which must necessarily 
mean that the prescribed examination of 
the accused by the Court must take 
place, before he is called on his defence. 
In the present case that stage was not 
reached, at any rate till 18th July 
1927, when the last prosecution witness 
Mr. Mandloi (P. W. 20), was further 

cross-examined, re-examined and dis¬ 
charged. But, as we know, the accused 
were already examined on the 16th July 
before such stage. The examination, as 
it stood, was no compliance with the 
imperative requirements of law. Nor 

did the filing of the written statements 
by the accused dispense with such exami¬ 
nation by Court. Under these circum¬ 
stances there was need for further exami¬ 
nation of the accused on the 18th July, 
or, at any, rate, on the 27th July, before 
they were called on to begin their defence 
evidonce. This omission on the part of 
tho Court to question the accused gene¬ 
rally on tho case, must in view of tho 
reported decision of tho Full Bench above 
referred to, bo treated as an illegality 
which vitiated the convictions of the 

appellants. 

It is sufficient for purpose of these 
revisions to hold that the imperative 
provisions of law as regards the exami- 

OTa^I. R. -1925 N^7 44^20~lCirR7T74 
(F • B.). 
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nation by the Court must be compied 
with, irrespective of the question whether 
the non-compliance has or has not pre¬ 
judiced the accused on the merits : cf. 
Mozahur Ali v. Emperor (2), and Local 
Government v. Maria (l). 

A further question arises for decision 
at this stage, namely, whether this 
illegality has vitiated the whole case 
so as to necessitate a trial de novo, or it 
only affects such portion of the trial as is 
subsequent to the stage where it oc¬ 
curred. I think that in the circumstances 
of this case, the proceedings subsequent 
to the stage reached after the completion 
of the cross-examination and re-exami¬ 
nation of P. W. 20, must bo deemed to 
have been vitiated, because, it was at 
that stage and before the accused were 
called upon to enter on their defence, that 
they were entitled to be questioned 
generally on the case by the Court, un¬ 
der the latter part of S. 342(1), Criminal 
P. C. For obvious reasons the illegality 
could not vitiate proceedings which were 
already had before it. The two exami¬ 
nations of the accused on 6th May 1927, 
and 16th July 1927 could, at tho most, 
be looked upon as being only the optional 
examination contemplated by the first 
part of S. 342(1) and not the imperative 
examination prescribed in tho latter part 
of the said section. I have, therefore, no 
doubt that tho convictions and sentences 
as passed in this case by the trying 
Magistrate, without full compliance with 
the aforesaid imperative provision of law, 
cannot be maintained. Tho decision in 
appeal also upholding such convictions 
and sentences must ipso facto fall to the 
ground. I, therefore, sotting aside the 
convictions and sentences passed against 
both tho applicants, direct that the trial 
of the case be resumed by tho trying 
Magistrate from tho point where tho 
examination of the last prosecution 
witness, viz., P.W. 20, was concluded. It 
is further directed that the Magistrate 
shall now question tho accused generally 
on tho whole case as required by tho 
latter part of S. 342 (l), and then call 
upon them to enter on their defence. 
This necossarily limits the prosecution 
sido to such evidence as is already on 
record and precludes it from adducing 
any further evidence in tho caso, and 
wipes out from tho record all tho evidence 
of the dofenco witnesses and also of the 

(2) A. 1. R. 1923 Cal. 196=60 Cal. 223^227). 
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Court witness No. 2 examiner] in their 
midst. But, so far as the witnesses for 
the accused are concerned, I must, in view 
of the fact that they have already 
examined a large number of them, give 
them the option to let the evidence 
already taken stand as it is, or to examine 
their witnesses over again, and even to 
call such new witnesses as they may 
desire to call, if they find that it servo3 
their interest to do so. After the trial 
is concluded the Magistrate shall then 
dispose of the case on the merits accord¬ 
ing to law. 

In this view of the case it becomes 
unnecessary to deal with the other mat¬ 
ters raised and argued in this Court. 

The accused who are on bail have been 
already ordered to present themselvo3 
before the District Magistrate, Khandwa, 
on the 14th instant to know the orders 
of this Court. That officer will please 
fix a date for the appearance of the ac¬ 
cused, and direct them to appear on that 
day before the trying Magistrate for 
taking their further trial in the case. 



Case remanded. 
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Hallifax, A. J. C. 

Bhujangrao —Plaintiff—Applicant. 

v. 

Baliram Defendant—Non-applicant 

Civil Rovn. Appln. No. 158-B of 192 
Decided on 23rd December 1927. 

* i*! Civil p. c\, o. 9, R. G— Ex-parte deer 

Meters to be proved by evidence—Court mu 
state them in form of issues. 

In every ox-parto case the Court must co 
aider whether there are any matters that oucl 
to be proved by evidence in addition to havir 
been proved by the admission of the defenda 
ami, if it finds that there are, it must state the 
definitely, preferably in the form of issues. 

,• «,* [P16GC 

[•>] I rnrficc — Adjournment. 

Refusal to postpone the hearing for an hoi 
or two to give time for a party to appear can 
hardly called proper. [[» ^ , 

M. 1C. Bobde—i or Applicant. 

Order—The plaintiff Bhujang Ra 
who applies for revision, filed a suit i 
tho Small Causo Court of Ellichpur c 
two promissory-notes against one Bui 
yam Thakoro. On tho day fixed for tl 
f«nal disposal of tho suit, tho plainti 
appeared (by picador) and the defendai 
putui no appearanco at all. Tho plainti 
had no witnesses present, and tho loarnc 
Judge gave the following judgment : 


The point for decision is whether the two pro- 
notes in suit are genuine. 1 find them not 
proved and dismiss the suit for want of evidence. 

The plaintiff's application in this Court 
statos the following facts, which would 
probably not justify rovision : When the 
case was called at 12*17 l\ M. the plain¬ 
tiff’s pleader informed the Court that he 
had not turned up and asked for a post¬ 
ponement of tho hearing till later in the 
day, which was refused ; the plaintiff 
and his witnesses, who had been delated 
on their journey, did in fact turn up 
within half an hour of the hearing. An 
application for the restoration of the suit 
was drawn up the same day, hut it was 
seen that that could not be granted as 
there had been a decision on the merits 
not a dismissal in default. 

The refusal to postpone tho hearing 1 
for an hour or two can hardly be called) 
proper, but that need not bo discussed as 
the decision on the merits is entirely 
wrong. Under R. 5, 0. 8, Civil P. C. f 
(and also under S. 58, Evidence Act, 
which lays down tho same rule, at the 
end in the samo words) the Court was 
hound to treat every allegation in the 
plaint as proved, except any that in its 
discretion it might require to bo proved 
by evidence. 

It is certainly the usual practice, aris¬ 
ing out of a vague general memory of 
this rule, for the Court in all ex-parto 
cases to call upon the plaintiff to “ prove 
his case. ” Such an order is usually 
taken to m f an that tho plaintiff has to 
give evidence of some of the admitted 
facts. The facts to ho so proved are 
never stated and nowhere defined, though 
they are generally taken vaguely to in¬ 
clude the execution of any document on 
which tho suit is based or tho payment 
of tho consideration for the agreement in 
question or of something of that sort. 

Thoro is never anything more definite 
than that, and in this case there is not 
even that much. Indeed tho dismissal of 
tho suit “ for want of evidence ” amounts 
to a finding that tho plaintiff know 
before the Court even began to consider 
tho matter, exactly what tho points were 
which the Court would require him to 
prove by evidence if tho defendant failed 
to appear, and intentionally rofrained 
from producing ovidenco on them, so that 
ho probably had none and, therefore, his 
allegations on them are probably untrue. 
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This procedure, which is almost in* 
variably followed, is entirely traditional, 
like that in cases that are called proceed¬ 
ings under S. 145, Criminal P. C. ; it has 
no connexion with any provision of law 
that exists or ever has existed except that 
the tradition arose out of a slovenly ap¬ 
plication of one. The Court does not 
even purport to exercise its discretion, 
nor to state what would be the result of 
that exercise if it were made, that is, the 
facts that have to be proved by evidence. 

If anything more were required to show 
that the whole of this procedure is re¬ 
garded as a meaningless formality, it is 
to be found in the fact that the evidence 
aocepbed as sufficient almost invariably 
consists of nothing but a formal repeti¬ 
tion by the plaintiff or one of the plain¬ 
tiffs, as a witness, of some of the state¬ 
ments made in the plaint in reference to 
the points on which he or his pleader 
supposes the Court requires such formal 
evidence. Cases indeed are not uncom¬ 
mon in which the suit has been dismissed 
because the plaintiff guessed only some 
of the points and left out one or two. 

It ought not to be necessary to state 
the proper procedure, but it is. In every 
;ex-parte case the Court must consider 
whether there are any matters that ought 
to be proved by evidence in addition to 
having been proved by the admission of 
the defendant and, if it finds that there 
are, must state them definitely. Such 
matters will be found in few cases and 
will bo seldom more than one or two in 
anv case. They can be most conveni¬ 
ently stated in the form of issues. In 
this case it was quite clear that there 
was not one of the allegations in the 
plaint of which thore was any reason to 
require the plaintiff to give proof in addi¬ 
tion to its admission by the defendant. 
This the defendant has made still clearer 
by his failure to appear in this Court to 
answer the application for revision. 

The decree of the lower Court is ac¬ 
cordingly sot aside. In its placo a decree 
will issue ordering the defendant to pay 
to the plaintiff the sum of Rs. 246-10*6 
with interest thereon at 2 per cent, 
per monsem from I8th February 1927 to 
the date of payment, and also all the 
costs incurred by him in the suit and in 
these proceedings. The pleader’s fee in 
this Court will bo Rs. 20. 

Decree set aside. 
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Kinkhede, A. J. C. 

Ramkumar— Plaintiff—Applicant. 

v. 

Eushalchand Gancshdas and others — 
Defendants—Non-applicants. 

Civil Revn. No. 65-B of 1927, Decided 
on 10th December 1927, from decree of 
2nd Class Sub-Judge, No. 1, Akola, D/- 
7th January 1927, in Civil Suit No. 21T 
of 1919. 

(а) Civil P. C., 0. 32, P. 9— Reference made 
to the arbitrators by next friend of a minor — 
Minor s desire to continue the arbitration pro¬ 
ceedings after attainment of majority not asccr m 
tamed—Court must remove the next friend. 

Where the minor attains majority during the 
arbitration proceeding, failure on the part of 
the next friend to ascertain whether the minor 
desired to continue the arbitration proceedings 
upon the reference made during his minority 
amounts to a failure of duty on the part of the 
next friend within the meaning of R. 9, O. 32, 
and it is the duty of tho Court to remove the 
next friend on that account : 27 Mad. 377, 
FoR. [P 167 Cl] 

(б) Civil P. C. t Sch. 2, para, 10 — Failure to 
give notice to the parties vitiates judgment. 

Omission to give notice to tho parties ccn- 
stitutos a gravo and material irregularitv in the 
exercise of Court’s jurisdiction, and his judg¬ 
ment is liable to bo sit aside on that account: 

11 Mad. 144 and 20 All. 474, Foil. IP 167-C 2J 

(c) Civil P. C., O. 32, R. 14— Application un- 
der Court not acting upon it — Decree is in* 
validated. 

Where tho plaintiff made an application to 
the Court stating that ho booarae major, and 
that he wanted to oontinue the suit as a major 
and ho further roquostod an opportunity to 
give evidence iu support of his objections, but 
tho presiding ollicor ignored tho petition. 

Held: that the deoroo was invalidated : 15 IV*. 

R. 37 (P. C.) 18 All. 422 and A. I. R. 1925 
Rang. 238;, Foil. [P 1G8 O 1] 

(d) Stamp Act , S. 29 (g)—Award must be on 
a stamp paper Arbitrator is rcsponieblc to sec 
that tho award is engrossed on a stamp paper. 

Unloss and until an award is engrossed on a 
stamp paper it has no validity and cannot op¬ 
erators an award. It has no valid existence and 
the Court cannot bo justified in looking at it, 

°r in acting upon it far loss, can it pass a de¬ 
cree in tonus thereof. The oxeoutant of the 
award being tho arbitrator, undor S. 29 (g)> 
Stamp Act, it is his duty primarily to direct 
any of tho parties to provide him with necessary 
stamp, and to seo that ho does not deliver or 
publish his award on a plain papor, and thus 
save himself from the blame attaching to him 
of having evaded tho stamp law [P 168 C.l] 

(e) Award—Reference made by a minor's next 
friend without leave of the Court has an impor¬ 
tant bearing on validity of award. 

How far a reference can be made by a minor*© 
next friend without tho leave of the Court ex- 


L 
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prcsslv recorded in the proceedings is -a ques¬ 
tion which has an important bearing on the 
validity of the award. [I* 1C7 C 1] 

A.V.Kharc and W. B. Pcndharhar — 
for Applicant. 

id. B. Niyoyi —tor Non-Applicants. 

Order. —I think this revision must be 
allowed. The 2nd Class Subordinate 
Judge No. 1, A kola, must understand that 
there are very grave responsibilities de¬ 
volving on him by virtue of his offico as 
the presiding oflicer of a Court of justice. 
Ho must boar in mind that there is some¬ 
thing like procedure laid down by law for 
the proper disposal of a case and that he 
i^> bound to respect it and cannot act 
arbitrarily and whimsically as he pleases. 
The applicant is the widow of the ori¬ 
ginal plaintitf Shrikisan ; on his death, 
she was placed on record as his heir and 
legal representative (vido order-sheet 
dated 5th September 1922.) Her ago then 
was 14 as the amendment in the title of 
the suit shows. The reference to the arbi¬ 
tration was made on her behalf by her 
next friend as'per application dated 29th 
October 1925, when she was still a 
minor. How far the reference could be 
made by a minor’s next friend without 

!. leavo of fcho Court expressly recorded 
in the proceedings was a question which 
nari an important bearing on the validity 
o tho award. Similarly, how far the 
manner in which tho enquiry was held by 
, 10 arbitrator affected tho validity of re- 
oronco and of the award was also a 
matter worthy of consideration : cf. 
banyasi Lao v. Venkata Rao (l). 

She attaint _ majority some time in 

1 . 6> ’• 0 > ( Ri>mg the pondoncy of tho 
sint and necessarily of the arbitration 

• • • . • » ^ ^ care to ascer¬ 

tain just then from her whether she de¬ 
sired to continue tho suit, as soon as sho 
attained majority. This necessarily in¬ 
volved tho question whether sho desired 
to continuo tho arbitration proceedings 
upon tho reforeneo made during her 
minority. There was thus a failure of duty 
0n ^ho P^t of tho next friend within tho 
moaning of R. 1), O. 32, Civil P. C., and 
it was tho duty of tho Court to romovo 
Iho noxt friond on that account * cf 

Uormmi Filial v. Thungatwami 

l ulai (2). 


In any case, thoro w;u or could be ] 

ouht that at the date of the award whi< 
ih dated dOth November 1920, and whi« 

1 M 301=17 Mad. 30. 

<*> flM-l] 27 Mad. 377. 


was tiled into Court on 1st December 
1926, she had attained majority and it 
wa3 the duty of tho pleader eugaged by 
the next friend to bring the fact to the 
notice of the Court at once ; and 
then her next friend should have been 
discharged after notice as required by 
O 32, B. 12 (5), Civil P. C. She had the 
option to make her own election, either 
to go on with tho suit and accept tho 
award, or to repudiate the same wholly 
or partially. On such election being 
made, the title of the suit had to be hrst 
corrected; thereafter, the proceedings for 
tiling the award, and passing a decree in 
terms thereof, or for superseding the 
reference, or remitting the award etc. 
had to be commenced. Until the proceed¬ 
ings pending before the Court were regu- 
lari zed and brought into conformity with 

law, and, plaintitf who had attained 

• • 

majority was properly shown on the re¬ 
cord as willing to carry on the litigation 
to a termination in her own name, 1 may 
say the Court was not justified in calling 
upon her to file her objections, if any. to 
the filing of the award. In fact, it was 
the duty of tho Court to first put the 
house, so to say, in proper order, as a 
pteliminary to the reception of tho award; 

buu the procedure followed by the learned 
Judge is so materially irregular that the 
decree passed by him without serving 
notice and following the proper proce¬ 
dure is vitiated, and it must bo set aside. 

If he had cared to turn his eyes to para. 
10, Sch. 2, he would have at once known 
f io i equipments of law which he was 
>ound to comply with. Ho had to see 

whether the arbitrator had filed the 
award in Court 

together with any depositions and documents 
winch b.ivo been taken and proved before him. 

lie would also have been able to see 
therein tho imperative provision for 
giving notice of tho filing to the parties. 

- rt. 158, Lien. Act, also makes this clear 
1 loio is a doplorablo doroliction of duty 
on tho Judge s part which constitutes a 
giave and material irregularity in the 
exercise of his jurisdiction, and his judg* 
inent is, therefore, liable to ho set aside, 
or want of such notice : cf. liangasami 
v. AIuttusami (3) and Chatariuj Vas 
v.Jlanesh Ram ( 4 ). 

bvon though tho plaintiff mado an 
application to tho Court stating that sho 

(3) [ 1885) 11 Mad. 111. 

L) [IHCThJ jo All. 171 =( 1 HOB) A. W. N. 132. 
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became major, the Court seems to have 
taken no notice of her prayer that she 
wanted to continue the suit as a major 
plaintiff. This was on 7th January 1925. 
By the same petition she requested also 
an opportunity to give evidence in 
support of her objections but the presi¬ 
ding officer ignored the petition. Un¬ 
mindful of the serious invalidating con¬ 
sequences which his refusal to grant the 
prayer in the petition would involve, he 
straightway proceeded to reject it, and 
thinking that he could dispose of the suit 
by passing a decree in terms of the award 
and describing plaintiff as still a minor 
acting through a next friend, summarily 
decided the objection as if they were 
mere questions of law, and, without 
taking any evidence, made the award the 
rule of the Court on 7th January 1927. 
This seriously invalidates his decree and 
even an appeal might have lain against 
it: cf. Maharajah Joymungal Singh Baha¬ 
dur v. Mohan Ram (5), Ibrahim Ali v. 
Mohsin Ali (6), and Dawoodji & Soji v. 
Sherman ( A . I. R. 1925 Rang. 238). 

The Judge thus had the satisfaction of 
having washed his hands off the case and 
I cannot help remarking that ho indeed 
secured for practically statistical pur¬ 
poses one disposal to his credit in respect 
of a big complicated suit pending on his 
file ever since 26th November 19L9. The 
Judges of civil Courts must realize that 
justice cannot be broken on the wheel 
of statistics in this slipshod manner. 
The real merit of a Judge lies in his 
turning out work of good quality and not 
showing large disposal merely for statis¬ 
tical purposes. I wish the Judge in this 
particular case had realized this ore 
long in the course of his sufficiently 
long tonure of office as a Judge and re¬ 
sisted the temptation to pufUup statistics 
of his Court by such a disposal. 

The objections which were filed by 
Mr. Athavle, pleader, on plaintiff’s be¬ 
half, on 23rd December 1926, were, if I 
may say so, premature and oven incom¬ 
petent, as plaintiff who 'was then major 
could presumably not he duly repre¬ 
sented by him under the appointment 
made by her next friend, as that authority 
had legally come to an end as soon as 
plaintiff attained majority and the 
guardian ipso facto ceased to represent 

(5) 15 W. R. 37 (P~ C ). 

(0) [1896] 18 All. 422=(1S9G) A. W. N. 137 
lr. u.j. 


her and to act as her next friend for the 
purposes of the suit unless the aforesaid 
pleader had taken care to obtain a fresh 
power from plaintiff herself. In short, 
the whole proceeding was in a state of 
muddle. If the Judge had bestowed 
more careful thought to the case and to 
its special requirements at that stage, 
in view of the altered state of things, I 
dare say he would surely have come to 
realize the difficulties of the situation, 
and may possibly not have landed him¬ 
self, or the plaintiff, at any rate, in still 
greater difficulties, by making the award 
the rule of the Court in his great an¬ 
xiety and haste to terminate the pro¬ 
ceedings by somehow disposing of the 
objections and going to the length of 
even holding that they were barred by 
limitation. If I may venture to say so, 
I think that, until the notices prescribed 
by para. 10, Sell. 2, Civil P. C., were 
given to the parties, there was no obliga¬ 
tion on them to file any objections. How 
far the several objections raised to the 
filing of the award were likely to affect 
the validity of the award is a matter on 
which I advisedly refrain from expressing 
any opinion at this stage. I am drawing 
the attention of the Judge to the several 
defects in his procedure and to the re¬ 
quirements of law in the hope that this 
will enable him to remedy the defects, 
at least now, if it were possible for him 
to do so, and thus to bring his proceed¬ 
ings within the strict rules of procedure 
sanctioned by law as far as possible. 

As I find that the procedure of the 
Court below is full of material irregula¬ 
rity in the oxercise of its jurisdiction, 
and principally that of rejecting the 
plaintiff’s application dated 7th Jaunary 
1927 was highly irregular, I have no 
alternative but to set aside the deoreo, 
and re-open the proceedings and remand 
the case for proper disposal thereof 
according to law with advertonco to 
the above romarks The Court below 
must now formally ascertain from the 
plaintiff on what dato she attained 
majority; whether she is willing to con¬ 
tinue the suit in her own name or is 
desirous of oven abandoning it, either 
wholly or partially, and if so to what 
extent; and further, whether sho olects to 
affirm the arbitration proceedings ini¬ 
tiated and conducted in hor name by her 
next friend and her agents, partly during 
her minority and partly after she at- 
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tained majority, and so far as the pro¬ 
ceedings after majority are concerned, 
whether she had as a matter of fact ex¬ 
pressly authorized anybody to act on her 
behalf. The notices of the filing of the 
award prescribed by the statute must 
uow be given to the parties, and they 
should be called upon to file their res¬ 
pective objections, if any, to the award, 
and to the passing of the decree in terms 
thereof. Before doing so it will bo 
necessary for the Judge to see that a pro¬ 
per and duly stamped award is before 
him. 

In this connexion I may draw the 
lower Court’s attention to the fact that 
the award in question is unstamped. 
Unless and until it is engrossed on a 
stamp paper it has no validity and can¬ 
not operate as an award. As it stands 
at present it has no valid existence, so to 
say, and the Court could not bo justified 
in looking at it; far less, could it pass a 
decree in terms thereof. The executant 
of the award being the arbitrator, under 
S. 29 (g), Stamp Act, it was his duty 
primarily to direct any of the parties to 
provide him with the necessary stamp, 
and to see that he did not deliver or pub¬ 
lish his award on a plain paper, and 
thus save himself from the blame at¬ 
taching to him of having evaded the 
stamp law. It will, therefore, bo neces¬ 
sary for the Court to remit the award to 
the arbitrator under para. 14, Sell. 2, 
Civil P. C., to enable him to pass tho 
nocessary order for providing him with 
tho requisite stamp paper for re-writing 
and engrossing the award thereon, and 
then submitting it to tho Court, after 
publishing tho same to tho parties, with¬ 
in a time to he fixed by it, for further 
action. 

In the peculiar circumstances of tho 
case I do not think it fit to award costs 
of ono party against the other in this 
Court, as both parties are to blame for 
tho faulty procedure. Costs in tho Court 
below will follow event. 

:: K Revision allowed. 
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Mohiuddix, A. J. C.« 

Cham pat Oambh i rji —Defendant — Ap¬ 
pellant. 

v. 

Shri Bala Saheb Sansthan — Plaintiff 
— Respondent. 

Second Appeal No. 26-B of 1926, De¬ 
cided on 19th November 1927, from de¬ 
cree of Disb.- Judge, Amraoti, D/- 24th 
October 1925, in Civil Appeal No. 29 of 
1925. 

D) Civil P. C., S. 11— Res judicata — Direct¬ 
ly and substantially in issue. 

Decision on a point not directly and subs¬ 
tantially in issue cannot operate as res judicata 
in a subsequent suit. [I* 171 C 1] 

(6) Derar Land Revenue Code, S. 78 (2) — 
Tenancy 48 years old at the date cfsuit — Tenant 
is not protected under S. 78 (2 

Whore the tenauev was traced to have com- 
monced in 1>74, i.e. only 4S years before the suit. 

Held : tho tenant could not bo called a 
tenant of antiquity and was not entitled to pro¬ 
tection under S. 7S (2). 

B. K. Bose , V. C. Deshpande and F. E. 
Sanjana. —for Appellant. 

M. B. Nnjogi and K. V. Brahma — for 
Respondent. 

Judgment.—Tho plain tiff-respondent, 
who is the manager of the institution 
Shri Bala Saheb Sansthan, instituted 
this suit in 1922 against Champat for 
ejectment from fields Survey Nos. 2, 19 
58, 61, 82, 84 and 85 and for mesne pro¬ 
fits. Plaintiff is tho jagirdar of mauza 
Jamgaon and owner of tho fields in suit. 
These field*, except 5as*4p share of Survey 
No. 19, are alleged to have been in the 
possession of defendant’s maternal grand¬ 
father Sonba, who hold them as an an¬ 
nual tenant. Sonba died in 1916 and 
Chain pat is in possession since 1916. 
In civil suit No. 58 of 1921 a decree for 
arrears of rent for three years 1918-19 
to 1920-2L was passed. The defendant 
again failol to pay his rent, and a notice 
under S. 78, Ber n* Land'Revenue Code, 
was given. lie was also served with a 
notice to vacate the land by the end of 
March 1922 as required by S. 79, Berar 
Land Revenue Code, and as ho failed to 
do so, this suit lias been filed. 

Champat denied plaintiff’s right to take 
possession and stated that he was not an 
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annual tenant. Ho stated in para. 3 of 
his written statement that Raoji and 
Sonba, joint brothers, were in possession 
of the field as ante jagir tenants paying 
uniform rent to the jagirdar at survey 
rates and that the predecessor-in-title of 
the plaintiff had claimed enhancement of 
rent and possession of six of the fields 
in suit in 1887, but that relief was not 
granted, and that the decision in civil 
Suit No. 214 of 1887 operates as res 
judicata. 

The plaintiff’s suit has been decreed in 
both the lower Courts, and the defen* 
dant has filed this second appeal, putting 
forward two grounds in his memorandum 
of appeal. The first ground is that the 
present suit is barred on account of the 
decision in suit No. 214 of 1887, and the 
second ground is that the defendant has 
been proved to be a tenant of antiquity. 

I will take up the second ground first, 
and see if’the appellant has been proved to 
be a tenant of antiquity and, therefore, 
protected from ejectment. The learned 
District Judge, in para. 8 of his judg¬ 
ment, has carefully traced the origin of 
the several fields in dispute, and has 
pointed out that the earliest year when 
Raoji came into possession of some of 
the fields in dispute, that is, Nos. 2, 58, 
61, 62, and 84 was in the year 1874. 
Other fields, that is, 82 and 85, came 
into his possession in 1876 and 1883. Field 
No. 19 was under cultivation of Udaji in 
1873 and was entered as inam under the 
cultivation of the jagirdar from 1880 to 
1895. The tenancy having oommenoed 
from 1874 and after that year, that is, 
only 48 years before the filing of the suit, 
is not such as is entitled to protection 
under S. 78 (2), Berar Land Rev¬ 
enue Code. I, therefore, hold that the 
appellant is not a tenant 'of antiquity, 
and is liable to be ejected. 

Exhibit D*3 is the copy of the pro¬ 
ceedings in civil suit No. 214 of 1887, 
of the Court of Civil Judge, Amraoti, from 
13th May 1887 to 30th July 1887, and 
Ex. D-4 is the copy of the judgment and 
decree, dated 30th July 1887, and those 
were filed by the defendant. The record 
of the original case is also in the file of 
this case. The suit was filed on 28th 
April 1887. No abstract of tho plaint 
is given in the place meant for it in the 
record. It is, therefore, not possible to 
find out as to what was stated in the 


plaint. The judgment gives the sub¬ 
stance of the plaint as follows : 

Plaintiff 9ued to eject defendant from Jam* 
gaon fields Nog. 2, 57, 61, 82, 84 and 85 and re¬ 
covery of Rs. 277*8*0, double the amount of 
rent, and Rs. 11-12-0 on account of cesses pay¬ 
able by defendant, on the ground that defen¬ 
dant had failed tc execute Jkabuliyat (agree¬ 
ment) to pay rent desired by plaintiff. He 
stated that ho had sent a notice to defendant* 
on 8th May 1885 calling upon him to execute 
an agreement (kabuliyat) or to leave the field 
stating that he would be liable to pay double, 
the amount of rent payable by him in case of 
noncompliance. 

Proceeding of 30fch June 1887 shows- 
that Mr. Mudholkar made the following 
statement on behalf of defendant : 

That his client was read' to pay rent at 
Government assessment and gave a notice to 

manager of the temple sav¬ 
ing that the amount duo from defendant was 
deposited with Sawalmal Marwadi of Amraoti, 
and plaintiff could take it any timo from him 
(puts in printed notice marked A). The fields 
are defendant’s ancestral property and have 
been in his ancestor’s possession from a time 
prior to tho grant of tho jagir and, therefore,, 
plaintiff has no right to ask for a higher rate 
of rent than that fixed by tho Revenue Survey 
Department. Tho plaintiff has no right to 
establish a now system of kabuliyat on paia 
of ejectment 'and enhancomeit of rent. De¬ 
fendant and his ancestors hnvo improved the 

land, sunk wells, and planted trees at their own- 
expense and plaintiff is not ontitlod to oust 
thorn and under no circumstances can the 
present suit for ejectmonfc lio. . 

Plaintiff’s agent replied on the same 
date that ho did not wish to oust defendant 
but wanted him to oxeouto a kabuliyat. 

The following issues were framed : 

(1) Is plaintiff entitled to oust defendant 
notwithstanding his readiness to pay rent at 
tho rate demanded by plaintiff on the solo 

ground that defendant failed to execute a 
kabuliyat ? 

Can ho undor tho abovo circumstances 
enhance the rate of ront at his will ? 

Lx. D*4 is tho judgment, and, the 
relevant portion runs as follow-* : 

1 laintiff s ploader failod to produco any law 
or ruling in support of his client’s claim. A» 
a rule a tenant cannot bo oustod but for ar¬ 
rears against defendant. Plaintiff, in his state¬ 
ment before Court, admits that ho does not 
v-ant to oust dofondant. Undor thoso circum¬ 
stances I docido issuo 1 against tho plaintiff. As 

°. T . J. ® issuo * I ani of opinion that 
p aintitl has no right to claim rent at enhanced, 
rate. Non-oxecution of kabulivat is no ground- 
for enhancement of ront. I, therefore, decido 
the issue 2 against plaintiff. 

Tho plaintiff’s claim for possession of 

fields wa9 dismissed and a decree for rent 
wa9 passed. 

Nothing definite was alleged in the 

written statement dated 17th July 1924 

as to why tho judgment in Suit No. 214 
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of 1887 operated as res judicata, and 
similarly the memorandum of appeal 
tiled in the lower appellate Court did not 
state the reason definitely, but it is ar* 
Sued now that plaintiff was hound in 
18^/ to set forth ail the grounds then 
available to him for ejectment, and, not 
having done so, he cannot bring this 
suit. The first Court in para. G of its 
judgment has held that 

tho points now in issue were not directly and 
ana substantially in issuo then and thev were 

not decided at all; 

and the learned District Judge, in para. 7 

of his judgment, has rightly pointed out 
that : 

t k^«. Da * ;Uro an( ^ hngth of the tenancy was 
neither necessary for the decision of that case 
nor was it in fact roferred to or decided. 

It is quite dear from the proceeding, 
dated 30th Juno 1887, that the plaintiff 
did not wish to oust the defendant and, 
therefore, the question regarding the 
status of the tenant, about which the 
defendant had made a statement, hut 
about which the plaintiff was not called 
upon to reply and which was not put in 

issue, was not a question which was di¬ 
rectly and substantially in issue between 
the parties in the former suit. According 
toExpl.3, S. 11, Civil P.C., the matter 
must in the former suit have been al¬ 
leged by one party and either denied or 
admitted expressly or impliedly by the 
other Thore was no such admission or 
denial on behalf of the plaintill. It has 
been argued that for succeeding in a suit 
for ejectment, the status of the tenant 
mig i an ought to havo been made a 

ground of attack, and. as it was not so 

done, it cannot bo gone into now. but. 
in that suit the plaintiff never wanted 
to eject the tenant but only wanted him 
to pay enhaneod rent and execute a 
kabuliyat. Tho question of status was 
not directly and substantially in issuo'in 
the former suit and could not havo been 
;made a ground of attack in that suit. 
Therefore, the prosont claim of tlmplain- 
tiff is not barred by res judicata, on •ac¬ 
count of tho decision in tho former suit 
No. 214 of 1887. 

The appeal, therefore, fails and is dis¬ 
missed with costs. Costs in tho lower 
Courts will he paid as already directed. 

Appeal dismissed. 
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Findlay, J. C. 

1 enkat licio Plaintiff—Appellant. 

v. 

Collector of Nagpur — -Respondent. 

First Appeal No. 35 of 1927, Decided 
on 13th December 1927, from order of 
Addl. Dist. Judge, Nagpur, D - 

November 1926, in Misc. Judicial Case 
No. 49 of 1925. 

Civil P. C., S. 35 —Awarding greater or Jr** 
con s than are normally applicable to a parti- 
y-ular suit—Reasons should be staled. 

In normal circumstances, the Court ba« 
under the Civil Procedure Code a wide disert- 
uon m award ,,,k costs, but when a discretion 

ay ° f “ ,low mg greater cr 
less costs than are normally applicable to a 

su 'f- the reasons for passing any 
special order thoreanent in the connected jude- 
ment or order should be stated. J b 

[P 171 C 2, P 172 Cl} 

. H. Dhabe for Appellant. 

V. D. Kale —for Respondent, 
udgment. Tho facts of this case 
are sufficiently clear from the lower 

I • * concerned 

here m thq present appeal by Venkat 

Kao with the question of costs. It has 

been urged on behalf of the appellants 
that costs have been wrongly calculated 
and that he, i a particular, has been 
saddled with Rs. 505-12-0. It may at 
once be stated that tho pleader for the 

respondent has admitted that the inclu¬ 
sion of the same item of Rs. 5-12-0 in 

tho amount of costs payable by all 
lour applicants was a mistake ami the 

applicant-appellant is only liable for 

Rs. 1 7-0 thereof, viz., a fourth part. 

The applicant-appellant's case is that 

under the orders contained in Judicial’ 
Commissioner's Circular 11-4, P 8 the 

oJcuUdVcn. 

fchnQ th f| 0f fch ° 1 . 0rcl,nar y rates and that 
, a PPlicant-appollant would ho 

ip: bo o> l ?T ,ourth ° f Rs 5o °’ ^2, 

which, together with Re. 1-7*0 
makes a total of Rs. 12G-7-0. 

On behalf of tho respondent it has been 
urged that it is not for the Court to 
nterfore with a discretion which has 
Peon duly exercised by tho lower Court. 

1 uaQ lm,J no P^of, however, that thore 
was any deliberate or conscious exorcise 
0 discretion by the lower Court in tho, 
matter. Iq normal circumstances, thej 
Court lms, under tho Civil Procedure 
Codo, a wide discretion in awarding oosts, 
hut when a discretion is exorcised in the 
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way of allowing greater or less costs than 
are normally applicable to a particular 
suit, one expects to find mention thereof 
and of the reasons for passing any special 
order thereanent in the connected judg- 
ment or order. I see no reason, therefore, 
for allowing costs at full rates in the 
present case, whereas, under the circular 
order applicable, normal costs at a 
quarter rate should ordinarily he allowed. 
The present appeal, therefore, succeeds 
and the lower Court’s order as to costs 
will be modified by the substitution of 
Rs. 126-7-0 for Rs. 505-12-0 in the 


Kunbi (Hallifax, A. J. C.) 1928 

the benefit of S. 14, Lim. Act, to the 
present appellant. 

The lo-wer Court’s order, will, there¬ 
fore, be modified as stated in para. 2 
above. In view of the partial success 
and partial failure of the appellant in 
this Court, costs here will be borne as 
incurred. 

N K - Appeal partly allowed . 
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amount payable by the appellant Venkat 
Rao to the Collector. 

A further argument was, however, 
advanced on behalf of the present appel¬ 
lant in the petition of appeal to the 
effect that only, a single set of costs 
should havo been allowed to the Collector 
in respect of all four applicants ; in other 
words, in this case the applicant-appel¬ 
lant would only be liable for Rs. 25 
costs, beiDg a quarter of the amount 
of Rs. 100 which I have held the Col¬ 
lector is entitled to recover. f In the con¬ 
nected case of Sitarara Krishna Padhay, 
some argument was offered by his coun¬ 
sel in support of this position, which, 
however, seoms to me to be an utterly 
untenable one. It cannot bo said that 
the four applicants had any joint or 
common interest in the plots concerned, 
although the cases wore, for convenience 
sake, tried together. Each case stood or 
fell on its own merits, and the allegations 

offered by the different applicants differed 

greatly in detail. The cases are only too 
obviously ones to which R. 11, Civil Cir¬ 
cular has no application whatevor, and 
this contention of the appellant is an 
utterly untenable one. 


I m^.y add that it has beon suggested 
on behalf of the respondent that no 
appeal lay in connexion with the mere 
matter of costs such as wo are concerned 
with in the present case, and an old 
decision Sreemutty Damasoondaree Dabcc 
v. W. Werner (1), has beon referred tc 
in this connexion. I do not, however 
find it necessary to discuss this question 
for the simple reason that, if no appeal 
lay, it would have been competent foi 
this Court to entertain the present appea 
as an application for revision and then 
would havo been every ground, if anj 
question of limitation arose, for civim 
(L) 22 W. K. 136=13 B. L. K. 189. ~~ 


E viper or 
v. 

Govinda Eunbi and others —Accused. 

Criminal Revn. No. 230-B of 1927, 
Decided on 16th December 1927, repor¬ 
ted by Sess. Judge, Araraoti, on 30th 
November 1927, in Criminal Revn. 
No. 65 of 1927. 

Criminal P. C., S. 439 —Iievisional powers 
arc for correction of injustice. 

Powers of revision are given to'second appel¬ 
late Court for the correction of injustices, and 
not for the correction of mere illegalities. 

~ , [P172C2] 

Urder. —The learned Sessions Judge 
who reported this case omitted to 9 ign 
the report, and began his order by speak¬ 
ing of the complainant Mahadeo by the 
name of the accused Motiram. The 
falsity of the complaint is beyond doubt, 
even if it had beon confined to an accusa¬ 
tion of bigamy, as it is proved that the 
girl was never married to Mahadeo. But 
anyhow it is clear that she never lived 
for a day with him after the wedding, 
if it over took place, and never even 
visited his villago and he knew nothing 
about her, not even whore 'she and her 
parents were living, till ho heard that she 
had been married to Motiram six years 
later. The order for the payment of 
compensation for such an obvious at¬ 
tempt at black-mail is so clearly just 
that this Court would cortainly refuso 
to interfere with it in revision ovon if 
there were some technical flaw in it. It, 
has apparently to bo said again that 
powers of revision aro given to this Court 
for the correction of injustices, and not 
for the correction of more illegalities. 

But one of the many things that the 
learned Sessions Judge has loft out of 
sight was that Mahadeo accused Moti- 
rara and the others of kidnapping tho 
girl from lawful guardianship and also 
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of doing so for fcho purpose of compelling 
her to marry Motiram against her will 
or in order that she might be forced or 
seduced to illicit sexual intercourse with 
him. There can be no doubt about the 
utter falsity of that, if only becauso of the 
fact that her lawful guardian at the time 
was her father, as is explained in 3. 361, 
I. P. C. That tho Magistrate did not 
mention either of those offences in the 
processes issued against the accused and 
did not enquire into them makes no dif¬ 
ference ; all live were accused of thorn 
very specifically by the complainant 

Mahadeo. 

The learned Magistrate’s reason for 
not ordering the payment of compensa¬ 
tion to the girl’s father and uncle as 
well as tho rest was presumably tho con¬ 
sideration that if the marriage with 
Mahadeo ever took place they knew all 
about it. That contradicts the finding 
that that marriage never took place, a 
finding in which, on an examination of 
the evidence, I concur, and compensation 
should have been awarded to Govinda 
and Sitaram as well, even in the view 
that the accusation was one of bigamy 
only. But tho other two accusations— 
one more serious than that of bigamy 
and the other equally so—wore undoubt¬ 
edly false against the lawful guardian 

of the child and his brother-in-law, and 
they should have been awarded compen¬ 
sation for them. As has been said, tho 
tact that the original summonses men¬ 
tioned only 3. 494, I. P. C., makes no 
aiueronco. 

It may be mentioned that in the judg¬ 
ment of tho Magistrate as well as in tho 
reasons recorded in tho Sessions Court 
for reporting tho case it has been said 
that tho only person who could he guilty 
of bigamy was tho girl, then about ei s ht 
years of ago ; the learned Magistrate 
adds that tho others would ho abettors.” 

Hat S. t 11 1, I. P. C , says that such per¬ 
sons^ shall bo deemed to have commit- 
? f act abetted. The recommenda¬ 
tion by the Sossions Court, that tho order 
or the payment of compensation should 
b0 sot asido, was clearly made without 
any consideration of when and why tho 
Powers given to this Court by S. 439 
nininal l . C , ought to bo used, and can 

ho accepted. The records will bo re- 
turn cd 

Order accordingly. 
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Prideaux and Kixkiiudi:, A. J. Cs. 

Narayandas Bhagwanjt Co.—Plain- 
till'—Appellant. 


Kalyanji Alawaji k Co .— Defendant — 
Respondent. 

First Appeal No. 15-B of 1927, Decided 
on 13th Dec. 192i, against decree of 2nd 
Addl. Dist. Judge, Akola, D - 23*8-1927. 

^ (u) Civil P. C., 0. 23, Ii. 3 —Award on re¬ 
ference without Court's consent in pending 
suit Award can le treated as adjustment by 
consent—Cower under (J. 23, R. 3 is not over¬ 
ridden by Civil 1\ G\, Sch. 2, para. 20. 

If iu a pending suit the parties go to a private 
arbitrator without the* consent of the* Court, the 
award cannot be enforced as an award/ but 
there is nothing to prevent tho Ccurt ’from 
giving effect to the award, as if it was an adjust¬ 
ment by common consent. The power ~iven by 
para. JO, Sch. 2 , Civil P. C., cannot override 
the general power given to parties under O. 22, 
Ii. 3, Civil P. C., to adjust their disputes by a 

lawful compromise at any time after the insti¬ 
tution of the suit: .1. I. R. 1027 P. C. 204 and 
.4. J. R. 192(5 Nag. 403, Foil. [P 174 C lj 

* (6) Civil P.C., 0. 23, R. 3—Declaratory 
Sl *'t—Compromise containing direction to pay 
certain amount by one parly to another can be 
incorporated in the decree. 

Even in declaratory suits a compromise 
directing one party to pay a certain sum ol 
money to the other party can be recognized by 
the Court and such a provision can be included 
in the operative part of the decree: A.I.R. 
1927 P. C. 204, Foil. 


_ [P 173 C 1] 

A. V. Khare for Appellant. 

M. B. Niyogi for Respondent. 

Judgment. The present appellant in¬ 
stituted suit No. 12 of 1927, in tho Court 
of tho 2nd Additional District Judge, 
Akola, against the present respondent for 
a declaration that the accounts between 
them were settled, and that his liability 
thereunder did not extend beyond a cer¬ 
tain amount. During tho pendency of 
tho suit, the parties thought fit to refer 
the matters in dispute between them to 
the arbitration of a private arbitrator. 
This thoydid without tho knowledge and 
consent or intervention of the Court. The 
reference and tho arbitration proceedings 
and oven the award wore mado, com¬ 
pleted and declared and even partly given 
elfect to before the date fixed for the 
hearing of the suit which was 16th 
August 1927. Tho result was that when 
the plaintill-appollant’s suit came on for 
hearing, on that date, the defendant- 
respondent produced tho award and, by a 
formal application mado to tho Court, 
prayed that tho same ho filed and a decree 
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in berms thereof be passed in his favour. 
The Court took down statements and 
heard the parties and recording the terms 
of the award passed a decree in terms 
thereof. 

This appeal is against the decree so 
passed in terms of the award on the basis 
of the defendant’s application. The re¬ 
ference to the arbitrator not having been 
made through the intervention of the 
Court, it is contended that the Court 
was not competent to pass any decree on 
the basis of the award. The only provi¬ 
sion under which it could have been filed 
and made the rule of the Court was, we 
think, para. 20, Sch. 2, Civil P. C. 
The application made by the defendant- 
respondent on 16th August 1927 could 
have been treated as one so made, but the 


the Privy Council, wa3 anxious, like the 
plaintiff-appellant in this appeal, to get 
out of the adjustment which was brought 
about during the pendency of the suit by 
the good offices of some third person who 
presumably filled the character of private 
arbitrators, like Sheoji Jewandas of this 
case, to whom the parties to the litigation 
referred their differences for arbitration. 

We may also note here that the terms 
of the award of the arbitrator, or of the 
adjustment arrived at by agreement bet¬ 
ween the parties acting for themselves, 
or settled for them by a third party 
chosen by them, 

are such as to be susceptible iu every detail to 
an effective order in the n&ture of specific per¬ 
formance against any party to the compromise 

who seeks to escape from his obligations there* 
under 


Court failed to notice the particular pro¬ 
visions under which it could be enter¬ 
tained and to register it as a suit. How¬ 
ever, this omission does not invalidate 
the decree as we will presently show. 

As pointed out by this Court in 
Namadarkkan v. Nanhoo (1), if in a 
pending suit the parties go to a private 
arbitrator without the consent of the 
Court, the award cannot be enforced as 
an award, but there is nothing to prevent 
the Court from giving effect to the award 
as if it was an adjustment by common 
consent. We are of opinion that the 
power given by para. 20, Sch. 2, Civil 
P. C., cannot override the general power 
given to parties under O, 23, R. 3, Civil 
P. C., to adjust their disputes by a law¬ 
ful compromise at any time after the 
institution of the suit. 

It is, however, contended before us 
that the terms of the adjustment or com¬ 
promise go beyond the scope of the suit 
which merely seeks a declaration and, 
therefore, it could not have been proper 
for the Court below to pass a decree in¬ 
corporating tbo direction of the award to 
the plaintiff to pay a definite sum of 
IU. 2,000 to defendant, in the absence of 
a suit by the defendant to enforce the 
award. We do not think this contention 
can prevail in view of the prinoiplo held 
applicable to such cases by their Lord¬ 
ships of the Privy Council in Mehdi Ali 
K-’min v. Chaudhri Ghanshiam Singh (2) 
There, as also hero, the suit was one for a 
declaration, and the defendant, who was 
the appellant beforo their Lordships of 

(l) A. I. R. 1926 flag. 405=23 N. L. R 100 ~ 

U) A. 1. R. 1927 P. C. 201. 


as remarked by their Lordships of the 
Privy Council. It was, therefore, fully! 
competent to the lower Court, not only to' 
record the entire compromise, but also toi 
pass a decree in accordance therewith.' 
It is pertinent to note that the appellant 
has actually given effoot to the award by 
making the immediate part payment 
of Rs. 3,700 odd to the respondent 
which the award directed him to make 
and thus so accepted its binding charac¬ 
ter as to be precluded from seeking “to 
escape from his obligations thereunder." 

It is, however, argued before us that 
the adjustment of the subject-matter of 
the present suit would not necessarily 
embrace an operative direction to pay a 
sum of Rs. 9,000 to the defendant, as to 
pass a decree incorporating such an 
operative direction would be to travel 
beyond the scope of the suit; because, if 
the strict letter of O. 23, R. 3, Civil P. C., 
were followed, the operative part of the 
decree must bo properly condnod to the 
actual subject-matter of the oxisting liti¬ 
gation. The argument practically comes 
to this: that the direction to pay to de¬ 
fendant the amount in which the plain¬ 
tiff is found indobted to him, though em¬ 
bodied in the decree must be excluded 
only from the operative part of the decree 
as the subject-matter of the suit a 3 laid 
can admit of only a declaration as to the 
extent of such indebtedness boing given. 
No doubt there is the authority of Heinant 
Kuman v. Midnapur Zamindari Co. (3) 
to support this contention, but wo think 
that the latest pronouncement of their 

(3) A. LR.1919 P. O. 79=47 Oai~ 435 (495) = 
46 I. A. 240 (P. C.). 
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Lordships of the Privy Council in Mehdi 

An Khan v. Chaudhri Ghanshiam Si?igh 

(2), is a more direct authority applicable 

even to declaratory suits, which justifies 

the inclusion of such direction even in 

the operative part of the decree than the 
former one. 

The appeal fails and is dismissed with 
costs. 

Appeal dismissed. 


NIC. 
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Hallifax, A. J. C. 

Kamod Singh— Applicant. 

v. 

Khemkaran Non-applicant. 

Misc. Petu. No. 81 of 1927, Decided 

on lOtb December 1927, on a reference 

made by Disk. Judge, Cbhindwara, on 25th 
November 1927. 

Lvial' Practitioners Act (18 of 1870), S. 27— 
i tedder s fee Matters to be considered. 

The proper sum as pleader 1 * fee is what is 
ac.uaUy paid or what might reasonably have 
been paid, wnichover is less. The rules under 
the Legal Practitioner's Act are a good general 
guide to the sum that might reasonably have 
been paid but no more. There are several 

factors to be considered In fixing the pleader’s 

fee, lu addition to the valuation of the suit and 
oven that must be its real value, not the arbifc- 

l^r all other purposes. [P 175 c 1 0] 

Order-The use of Latin words'in 
legal matters is seWom moro convenient 

, “ 3tlc,Jln 8 to one or other of the three 

languages which are prescribed for use in 
the Courts of the Central Provinces and 
Berai and then only slightly, but it givos 
rise to many inconveniences in many 
cases Apart from that, it is hardly 
consistent to speak of this Court takirr- 
actiun of its own motion in moving it to 
do so by tho submission of rocords with 
the suggestion that tho taking of that 
action should bo considered. 

The idea underlying tho application 
made in the District Judge’s Court is 
t ut tho only picador’s fco that can ho 
allowed as betwoon party and party is 
the sum calculated to tho last pie on the 
valuation of the suit according to the 
rates stated in the rules made under the 
,, y . :d Petitioners Act. Inmost cases 
t ut was a wholly impropor sum to allow 

,3f U '°, old rules and it is so in manv 

u " ri,3r P amended rule The 
t“ - I or sum 13 what was actually paid or 


what might reasonably huvo been paid, 
whichovor is less. The rules are a good 
general guide to tho sum that might 
reasonably have been paid, hut no moro. 

The fee allowed in tho District Judge's 
decree was Rs. 152-3-0, and that, calcu¬ 
lated according to tho rules then in force 
on the stated valuation of the property 
in dispute was Rs. 52-8-0. It wa 3 by 
accident that tho common absurdity was 
avoided of a Judge solemnly stating in 
the decree that the pleader's fee which, 
in his opinion, was paid or ought to have 
been paid was a sum ending in a number 
of pies not even making an integral 
number of pice. It is, however, obvious 
that neither sum was the proper sum to 
allow, and indeed that the learned Judge 
who passed the decree never considered 
it was or thought about tho matter at 
all. There is then no more reason for 
reducing the Rs. 152-8 0 to Rs. 52-8 0 
than _ for raising the Rs. 52-8-0 to 
Rs. 152-8-0 Indeed, if any chango ought 
to he made, tho very first would he the 
removal of the odd Rs. 2-8-0 at the end. 

_ There are several factors to be con¬ 
sidered in fixing the pleader’s fee, in 
addition to tho valuation of tho suit, and 
oven that must bo its real value, not the 
arbitrary or artificial valuation which is 
often sufficient for all other purposes 
In this case the dispute was over the 
right to separate possession of a half of 
74 G7 acres of land, and the pleader's feo 
allowed in this Court was Rs. 200 Be¬ 
fore any amendment of tho decreo of the 
lower appellate Court can he possible 
p in , u r s t Q b ° shown that tho sum of 
Rs. 1O2-8-0 is more than was paid or 
might reasonably have been paid by the 
plaintill to his ploador in that Court, 
not merely that the arithmetical process 
>y which the Judge nominally (and his 
\older actually) arrived at that sum was 

wrongly applied. 

Even if there wore any apparent cause 
or altering tho decree, that could pro- 

U \ y d° no °nly in a review, and an 
application for that was time barred 
when the present application was pre- 

3 71 1 0< . r there is no such cause at 
: "1 * ftmJ 1 decline to interfere. 

Application rejected. 
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Findlay, J. C. and Prideaux, A. J. C. 

Shanker Rao and others —Plaintiffs— 
Appellants. 

« y. 

Gyanba and others —Defendants -Res¬ 
pondents. 

Second Appeal No. 243 of 1925, Deci¬ 
ded on 7th December 1927, from decree 
of Dist. Judge, Bhandara, D/- 30th April 
1924, in Civil Appeal No. 51 of 1924. 

$ ( a) C. P. Land Revenue Code , S. 188 (2) (c) 
—Term “collect village profits" explained. 

The term “collect the village profits” in 
8. 188, sub-S. (2)(c), inoludes profits said to 
have been derived by cosharera in the village 
from excess sir and khudkasht land in their 
possession. [P 178 C 1] 

$ (6) Cosharer—Suit by a cosharer for profits 
against lambardar — Other cosharers need 
not be made parties even if he claims profits 
from excess sir and khudkasht land in .their 
possession. 

A cosharer in a malguzari village is entitled 
to include in a suit for village profits, which he 
brings against the lambardar, profits derived 
from excess sir and khudkasht land in the 
possession of other cosharers in the village 
without joining the latter as parties in the 
suit : 38 Ail. 223, Foil. [P 178 C 1] 

M. R. Bobde —for Appellants. 

P. A. Bandit —for Respondents. 

Order of Reference 

The plaintiffs-appellants filed the pre¬ 
sent suit against the defendants-respon- 
dents for village profits mouza Pirapal- 
gaon for the years 1329 to 1332. In these 
years the plaintiffs held varying shares 
in the village in question, and Kisan, of 
whom the defendants-respondents are the 
representatives, was admittedly lara- 
hardar of the village during these years. 

One of the main questions for decision 
in this appeal relates to the plaintiff’s 
claim for their share of income derived 
by the various cosharors in the village 
from excess sir and khudkasht land in 
their occupation, and the rental assessed 
on the sir and khudkasht land has been 
made the criterion by which the alleged 
profits in question should bo assessod. 
The question for consideration is whether 
such rental assessment of sir and khud¬ 
kasht land should be taken into account 
in estimating the profits in quostion, and 
the further question arises as to whether 
it was necessary for tho proper decision 
of this matter to join tho other cosharers 
in the suit or not. The defendant’s 
original plea in this connexion apparently 
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was that, in practice, the#rental of sir 
and khudkasht land was not taken into 
account in calculating village profits, but 
the Judge of the first Court referred to 
the suit brought by Kisan, lambardar, in 
1911 (cf. P. 16 and P.17) in which he 
claimed contribution from other co¬ 
sharers in respect of the assessment of the 
land revenue he had to meet, and in that 
case he did include the sir and khudkasht 
land assessment in his claim. The Judge 
of the first Court was pressed by the 
defendants to make the other cosharers 
a party and he refused to do so. He held, 
however, that the defendants having 
failed to prove that it was tbe practice 
not to include the rental in question in 
the village profits account, the plaintiffs 
were entitled to include this item also in 
their claim. 

On tho case going to the Court of the 
District Judge on appeal, the latter wa9 
of opinion that the plaintiffs could claim 
tho proportion of the rental of the sir 
and khudkasht land only from those co¬ 
sharers who were in possession of such 
land in excess of their respective shares 
in the village. Further, tho plaintiffs 
having failed to join these cosharers in 
the suit, the plaintiffs in the present suit 
could only claim their share of rental of 
excess sir and khudkasht land of which 
the defendant Kisan vas in possession. 
There being no proof on this point, the 
District Judge reversed the finding of the 
first Court thereon and refused to allow 
this item of the plaintiffs’ claim. Around 
this item arises tho most important 
controversy in the present appeal, and it 
has been suggested on behalf of the ap¬ 
pellants, on the strength of tho decision 
in Ganga Singh v. Ram Sarup (1), that 
the plaintiffs were entitled' to include 
the item in question in their claim, even 
without making tho other *cosharers 
parties. The decision in question of 
Richards, C. J., and Muhammad Rafiq, J., 
was, of course, directly concerned with 
tho Agra Tenancy and U. P. Land Reve¬ 
nue Acts, tho incidents of which differ 
considerably from those of corresponding 
legislation in these provinces It was 
pointed out by the loarnod Judges in the 
said case that, if the lambardar is the 
agent of the cosharers for tho purpose of 
bringing a suit for rent, ho would appear 
to be equally their agent for the purpose 

" UTU916] 38 All. 223=38T/C7ll9=14 aTL 
J. 252. 
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of bringing a suit against tho oosharers 
who held sir and khudkashfc land iu excess 
and who had refused to allosv the sir and 
khudkasht which they so held to be 
taken into account. In Bishambhar Nath 
v. Bhola (2), a contrary view was taken 
by Knox and Gridin, JJ., those learned 
Judges holding that a lambardar was not 
tho agent of the cosharers generally so 
as to be entitled to sue on their behalf 
to recover profits due to some of them 
from other cosharers holding sir and 
khadkasht lands in excess of their proper 
shares. The judgment in question was a 
brief one, and the decision really procee¬ 
ded on the one finding that the Court 
knew of no authority derived from either 
statute or custom which conferred such a 
power as that asked for upon the lambar- 
dar. In ditiering from this decision, the 
Judges, in the later Allahabad case quo¬ 
ted, laid stress on the definition of “ lam¬ 
bardar ” contained in the Land Revenue 
Act. That definition reads as follows : 

A coshiirer of a raahul appointed under this 

Aot to represent all or auy of the cosharers in 
that mahal. 

In the corresponding C. P. legislation, 

the definition of "lambirdar” contained in 

S. 2 (6), Land Revenue Act, reads as 
follows : 

The proprietor of a mahal appointed to dis¬ 
charge the duties imposed on a lambardar by 
this Act. 3 


Section 188 (2) (o), C. P. Land Revenue 
Act, lays down that the lambardar shall 

collect the village profits and render an account 
of the same to the proprietors within six 
months of the close of the agricultural year 

him express power tc 

juatituta suits and take othor proooudings re- 
lating to tho exercise 

of the various powers laid down in the 
said section in question. 

In view of tho fact that the wording 
of the connected legislation in those Pro¬ 
vinces ditiers considerably from the legis¬ 
lation applicable in the Allahabad cases 
quotod, it seems to mo that a somewhat 
interesting point of law arises in the 
present case. I do not desire at present 
to commit myself on tho question and 

lam of opinion that it is desirablo that 

the point mentioned should be considered 

i 0 question 

lor consideration may ho framed 
lollows : 


Is a oosharor in a malguzari village 
entitled, in a suit for village profits, 

(2) 1 19132 J 31 All. 03=12 I. c. 920=8 A.XTj. 
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which he brings against the lambardar, 
to include therein profits said to have 
been derived from excess sir and khud¬ 
kasht land in the possession of various 
cosharers in the village without joining 
the latter as parties in the said suit ? 

The furthor question involved is whe¬ 
ther the terra ‘ collect tho village pro¬ 
fits ” in S. 188, sub-S. 2 (c), C. P. Land 
Revenue Act, includes and contemplates 

the case of profits said to have been de¬ 
rived by cosharers in tho village from 

excess sir aud khudkasht land in their 
possession. 

I accordingly refer this matter to a 
Bench whioh will consist of the 2nd 
Additional Judicial Commissioner and of 
the Judicial Commissioner. 

Opinion 

The question referred for our deci¬ 
sion by Findlay, J. C , h as follows : 

Is a cosharer in a malguzari village entitled 
in a suit for village profits, which he brine* 

against the lambardar, to include therein pro- 

fits said to have been derived from excess sir 
and khudkasht land in tho possession of various 
cosharers in the village without joining the 
latter as parties in the said suit ? 

The matter has been disoussed at some 
length by Findlay, J. C„ in his referring 
judgment of 7th December 1927 and° 
after hearing oounsel, we now find our-" 
selves in a position to give our opinion 
?“ t , h ® P°*nt referred to us. Under S. 188 
(2) (c), Land Revenue Act, 1917, it is 

the duty of the lambardar to collect the 
village profits and render an account of 
them to the proprietors within six months 

of tho close of the agricultural year. In 

our opinion, into this account, profits of 
excess «r and khudkasht laud hold by the 
proprietors must enter, as they un- 
doubtedly form one item of the village 
profits. Tho lambardar thus being bound 
o collect such profits of excess sir and 
khudkasht land is, in our opinion, res- 
ponsible to account therefor to any or 
all of tho oosharers unless ho can show 
circumstances over which he has no con¬ 
trol, which have prevented or have justi- 
noil his nonroalization thereof. 

I . n „. tho P^sent oaso, wo may add 
that ivisan, tho predecessor of the dofon- 

dants-respondents in Suit No 20 of 1911 

actually included such profits of excess 
sir and khudkasht land in a suit for 
accounts against the proprietors. It has 
beon urged on behalf of tho respondents 
that tho circumstances in that suit wore 
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different, as it was virtually a suit for 
contribution with reference to the rev¬ 
enue being larger than the rental value 
of the village. \Ve are not able to see 
that this distinction is in any way a 
vital one. Clearly, the present plaintiff 
is entitled to claim his share of profits 
from the lambardar, and into this item 
profits those of excess sir and khudkasht 
land held by individual proprietors must 
be included, nor do we think that it is 
necessary or desirable that the other co¬ 
sharers in the village should necessarily 
be joined in a suit like the present one. 
Such a course would lead to great com¬ 
plications as, in the case of other coshar¬ 
ers, many other questions connected with 
different causes of action might rise 
which such other co-sharers, from their 
point of view, could rightly contend, 
should be decided, if they were impleaded 
as defendants. 

We find ourselves, in short, in agree¬ 
ment with the decision of Richards, C. J., 
and Rafiq, J., in Ganga Singh v. Rant 
Sarup (l) and we are of opinion that 
the term “collect the village profits” 
in S. 188, sub-S. (2) (c), C. P. Land 
Revenue Aot, includes profits said 
to have been derived by cosharers in 
the village from excess sir and khudkasht 
land in their possession. We further 
hold that a cosharer in a malguzari village 
is entitled to include in a suit for village 
profits, which he brings against the lam¬ 
bardar, profits derived from excess sir and 
khudkasht land in the possession of other 
cosharers in the village without joining 
the latter as parties in the suit. We 
answer the reference accordingly. 

N.K. Reference answered . 
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Mohidddin, A. J. c. 

Ganesh Parsad— Plaintiff—Appellant- 

v. 

Bhawani Parshad and another— Defen¬ 
dants—Respondents. 

Second Appeal No. 124 of 1926, Deci¬ 
ded on 18th January 1928, from decree 
of Diet. Judge, Jubbulpore, D/- 4th Janu¬ 
ary 1926, in Civil Appeal No. 51 of 1925 

C. P.Tenancy Act Sch.2, Art. l-Article l 3 
applicable to the lessee of an absolute occu¬ 
pancy tenant—Art. 1 applies to claims for joint 
possession . * 

Artiole 1, Sch. 2, C. P. Tenanoy Act, is ap¬ 
plicable to the lessee of an absolute occupancy 


tenant. In such a case the lessee is the perso n 
who holds land of the tenant and is, or but fo* 
a special contract would be, liable to pay ren f 
to him. [p 179 c 1 j 

A right to joint possession being a lesser 
right than that of exclusive possession is in¬ 
cluded in the special provision of limitation 
relating to the exclusive right and therefore 
the limitation prescribed by Art. 1 or Sch. 2 
Tenancy Act will apply alike to claims for 

P r 0s9essi0n : J. R. 1926 Nag. 

305, Ref m \ 4 N. L. R. 120, Dist. [P 179 C 1] 

S. S. Gour for Appellants. 

B. K. Bose and N. G. Bose —for Res* 
pondents. 

Judgment. The facts of the case so 
far as they are relevant for the decision 
of this appeal are these. The appellant 
and respondent 1 are brothers. As stated 
in the plaint they became joint lessees of 
certain absolute ocoupancy lands by in¬ 
heritance. On 22nd May 1922, respon¬ 
dent 1 transferred his own rights as well 
as those of the appellant in the lease to 
respondent 2, who thereupon dispossessed 

the appellant on the same day from the 
said lands. The appellant then filed the 
suit out of which this appeal arises on 
24th June 1924. He claims joint posses¬ 
sion of the property to the extent of his 
half-share and »Rs. 942-8*0. as his share 

of profits from the land for 1922*23 and 
1923-24. ' 

The S uit wa,s dis m is g 0 d on the ground 

that it fell under Art. 1, Sch 2 C P 
Tenancy Act 1920, and was bailed ’ by 
time as it was not filed within two years 
of the dispossession. The lower Court 
upheld the view of the trial Judge. Iff is 
now urged before me that the article 
quoted above does not apply to the facts 
of the present case and also that the run¬ 
ning of limitation was checked by the 
appointment of a receiver on 3rd Novem¬ 
ber 1922 in Civil Suit No. 57 of 1922 by 
Mt. Rani Dulaya, the mother of the ap¬ 
pellant and respondent 1 against all the 
parties to the present appeal in respect 
of the same fields. This receiver’s pos¬ 
session continued till 23rd January 1924. 

As regards the first point it is urged * 
that in the case of the present lease 
there is no holding within the meaning 

Tenancy Act, and 
that Art. 1, Sch. 2, of that Act does not 

therefore apply. On behalf of the res¬ 
pondent I am referred to the decision in 
Parmanand v. Madhorao (l) 0 n this 
point. I am of opinion that Art. 1 of 

(1) A. I. R. 1926 Nag. 305=22 N. L. R. 46. 

i 
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- the schedule referred to above is applica¬ 
ble to the lessee of an absolute oocu- 
y* pancy tenant. In such a case the lessee 
Ks the person who holds land of the te¬ 
nant and is, or but for a special contract, 
■would be, liable to pay rent to him. In 
;the case before me the rent has been paid 
'in advance under the terms of the 32 
years’ lease which was given in 1906. As 
•regards the definition of a holding, it 
will be seen that a holding is defined in 
the Act as a parcel of land held by a te¬ 
nant of a landlord under one lease or 
under one set of conditions. The lease 
mentioned above includes, in my opinion, 
a lease for a fixed period, and in this 
view the lessor would be the landlord of 
the lessee, as a landlord under the Act 
^ is a person of whom a tenant holds land 
;and bo whom the tenant is, or but for a 
;special contract wonld be, liable to pay 
Kent for such land. The relationship of 
landlord and tenant having thus been 
established, it has to be seen next whe¬ 
ther the fact that the claim is for joint 
possession by a co-owner makes any dif¬ 
ference. The case before me differs from 
the one reported in Eamdayal v. Gulabia 
Bai (2) in that here the right of the co* 
owner is denied by the defendant while 
in the other it was not so denied. It ap¬ 
pears to mo that a right to joint posses¬ 
sion being a lesser right than that of ex¬ 
clusive possession is included in the spe- 
jinal provision of limitation relating to 
itho exclusive right and therefore the 
limitation prescribed by Art. 1, Sch, 2, 
jronancy,Act, would apply alike to claims 
tor exolusivo joint possession. 

.J™ unable to acoept the contention 
‘that S. 14, Lim. Act, would bring the 
-suit within time. The aid of that section 
cannot be invoked as the cause of action 
in Suit No. 57 of 1922 brought by Mt. 
Uulaya was different and tbo require¬ 
ments of that section aro not satisfied 90 
as to attract the provisions thereof. 

As rogards the appointment of a rocoi- 

1-ver m that suit it will be seen that pos- 

-eossmQ was delivered to respondent 2 

on 18th June 1924. The receiver’s pos- 

O38ion therefore onuros for the benefit of 

respondent 2 , and not for that of the 
appellant. 

It will thus bo seen that there is no 

dif«nT hl ? h . C ° Uld b0 l0eally ur G° J hy the 
ondant to save limitation and the dis- 

(i ) Ciooy] i N. L. K. 120. 
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missal of the claim for joint possession 
must stand. 

Tho appeal therefore fails and is dis¬ 
missed with costs on the appellant. He 
will pay the costs of respondent 2. 

Appeal dismissed. 
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Macnair, A. J. C. 

Domaji Plaintiff—Appellant. 

v. 

Tulshiram Defendant—Respondent. 

Second Appeal No. 353 of 1926, Deci¬ 
ded on 1st September 1927, from decree 
of Dist. Judge, Wardha, D/- 17th March 
1926, in Civil Appeal No. 106 of 1925. 

(а) Civil P. C. % 0. U, Rr . G and 7— Finding 
must be confined to matters raised in issue. 

Whore there are definite pleadings and a de* 
iinito issue on those pleadings is framed, the 
finding must be confined to matters raised in 
the issuo. [p 180 c 

( б ) Wajib-ul-urz — Provision for collecting 
manure from loaste land—Provision caniiot 
be applied to a Goiolhan. 

Tho olauao in the wajib-ul-arz that anyone 
may colleot manure from waste land cannot bo 
applied to a Gowthan. For the purpose of 
making rules regarding the right to tho manure 
the Gowthan is very different from the waste 
lands. [P 180 Cl] 

D. T. Mangalmurti -for Appellant. 

T. J. Kedar for Respondent. 

Judgment. This appeal arises out 
of* a suit for mesne profits. The 
plaintiff-appellant in this Court urges 
that three items of consent money and 
the value of certain manure should have 
been included in the profits. The learn¬ 
ed Judge of first appeal states that he 
does not discuss tho arguments relating 
to consent money as the plaintiff should 
have been aware of transfers and -should 
have made a plea about the consent 
money from the outset. Now, this is a 
suit for accounts. The plaintiff in his 
plaint had merely to ask tho defen¬ 
dant to render an account, and this is 
what he did. The defendant put in an 
account. Then the plaintiff, on 2nd 
March 1925, made objections. Restated: 

I ho amount of Suwai income given by tho 
defendant la denied. Plaintiff files a schedule 

lor the years in suit. 

The issue framed on this point was: 

What was the Sewai income during tho years 
m suit. b 3 

Although I should prefer Judges to 
mention the items to which an issue 
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referred, there could have been no doubt 
regarding the scope of this issue. Both 
parties have put in an account: presum¬ 
ably the-plaintiff included all items ad¬ 
mitted by the defendant: the issue re¬ 
ferred to those sums which the plaintiff 
claimed and the defendant denied. In 
the course of evidence witnesses deposed 
to receipt of the entirely new items 
which from the subject of this appeal, 
and certain of these items were held 
to be proved by the first Court. 

I agree with the lower appellate Court 
that suits cannot be tried in this way. 
Where there are definite pleadings and a 
definite issue on those pleadings is framed, 
the finding must ho confined to matters 
raised in the issue. It is of course open- 
to the parties to ask that fresh pleadings 
should be allowed and additional issues 
struck. But if they, although repre¬ 
sented by counsel, produce evidence on 
matters which do not form part of the 
issues, this evidence shoald be disre¬ 
garded. There was not even, in tbe-lower 
appellate Court, a prayer to allow to- 
amend the pleadings. Such a prayer is 
made to me, but I refuse to allow these 
items to be put in issue at this stage. 
The appeal, so far as regards the oonsent 
money, therefore, fails. 

The other item refers to the value of 
manure collected from the Gowthan. t 
do not think the clause in the wajib-ul- 
arz, that anyone may collect manure 
from waste land, can be applied to 
a Gowthan. Gowthan is the place where 
cattle are collected in the morning be¬ 
fore they are taken to graze on the waste 
land or elsewhere. Naturally much 
cowdung is deposited on the limited 
space, and for tho purpose of making 
rules regarding the right to ‘the manure 
the Gowthan is very different from the 
waste lands on which the cattle pasture. 
It would clearly be absurd to direct that 
the manure in tho Gowthan could be 
taken by anyone who pleased; for it is 
admitted that this manure, which can 
be removed with ease, has considerable 
value. 

But, apart from the question whether 
tho plaintiff had a legal right to collect 
the manure, it is cloar that he was 
allowed to collect it because of his posi¬ 
tion as managing shareholder. He can¬ 
not refuse to account for the profits he 
received on the ground that, though he 
took the manure in his capacity of mana¬ 


ging cosharer, he had no legal right' 
to do so. 

The trial Judge held' that' the income* 
from-this source was Re. 400 a year. 
This finding was challenged’ in- appeal, 
but there is no finding by the lower 
appellate Court. It appears * proper that 
I should determine the issue of fact', 
under S. 103, Civil P. C. I do not lay 
great stress on the fact that the defen* 
dant has not given a complete account, 
of the value of the manure received and* 
the expenses incurred in collecting it. 
Such an account would be extremely 
troublesome to keep, and no inference- 
can be drawn from the faot that it has- 
not been* kept. Similarly, it is difficult 
to place much reliance on the estimates- 
given by the plaintiff’s witnesses of the 
amount of manure which the defendant 
removes -from the Gowthan in a year. 
There is evidence which has been believ¬ 
ed that the defendant keeps a servant or 
servants to collect manure. Tukarara 
(I>. W. 3) admits that there are 10 or I5» 
dal is of manure which the defendant has- 
taken from the Gowthan. Later he says- 
that there are two Gowthans in the* 
village. It appears to me that about 
400 cattle should leave, in the place where* 
they stand in the morning, much more- 
than 15- or 20 1 carts per year. It i 9 * 
necessary to estimate the amount taken* 
to the best of the Judge’s ability. I 
think it may be held that the plaintiff 
has proved faots which lead to the in- # 
ferenco that the defendant received at 
least 50 loads per year. The rate, Rs. 3 
per load, is not disputed and as defen¬ 
dant has claimed no- expenses, I, do not 
allow the wages of a servant. I there¬ 
fore, consider that an addition of Rs. 150’ 
should be made to the income of the' 
village for each year. The calculations 
necessary will be shown to the parties 
before judgment i9 finally delivered. 

(The decree was amended accordingly 
after tho approval of the calculations 
hv the counsel apd tho Court.) f 

N-K. Decree modified • 
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Findlay, J. C. 

Sheochamtilal —Plaintiff—Appellant. 

v. 

Ramratan Defendant—Respondent. 
Second Appeal No. 277 of 1926, De¬ 
cided on 19th January 1928, against 
•decree of Dist. Judge, Chhindwara, D/- 
2nd February 1926, in Civil Appeal 
No. 70 of 1925. 

[a) Limitation Act, Art. 52— Date of delivery 
of a railway receipt is.the datc of delivery of 
• goods for the purpose of Art. 52. 

Uuliko a bill-of-ladiag a railway receipt when 
formally made over to a person, is a mercantile 
•document of title to goods and gives the holder 
thereof the right to lawful possession of the 
,good$ and the date of delivery of receipt is the 
date of the delivery of the goods for the purpose 
•of .Col. 3 in Art. 52: 3S Mad. Gt>4, Foil. 

/LI . [P- 181 C 2 , P 182 Cl] 

(o) Civil P.C., 0.41, R. 22 —Appeal from 
dismissal—Defendant can support decree on 
any ground without filing cross-objection. 

Where an appeal is filed from decree dis¬ 
missing a suit, the defendant is entitled to 
support the decree even on grounds decided 
agamst him, and the decree being one of dis¬ 
missal of whole suit he need not file any formal 

cross-objection: i3 .Bowt. 75 and A.I.R. 1922 
■All. 280, Rel, [p mo q j] 

S. Y. Deshmukh —for Appellant. 

•M. B. Niyo()i for Respondent. 
Judgment. The plaintiff-appellant’s 

suit has been dismissed in both the lower 
tjourts. His case was that he booked, 
before 2nd March 1921, 54 brass gunds to 
Raipur from Uhilmili (Chhindwara) and 
’that on the said date, the defendant-res¬ 
pondent and he entered into a contract 
under which the former agreed to purchase 
jrom the lattor gunds worth Rs. 32=f odd. 

Pontiff also paid Rs. 90 towards the 
Pnco and it was further agroed between 
the parties that the gunds booked by tho 
Plaintiff to Raipur were to bo taken ovor 
uy too defendant who was to allow credit 
or their value. In pursuance of this 
ontract, tho railway rocoipt was also 
®ado over to tho defendant and ho is 
°ged to have taken dolivery of tho 54 
' "f ln Question on 7th March 1921. 
io parties were at variance as regards 

Judeo U nf‘it tai r 8 °L fchQ bargain - l)ut tbo 

a „ r ® J h . e ,lrst Court found that tho 

toinv in f l l,00n tllafc ^e plaintiff was 
p Ur P '. y ln ndvanco tho prico of tho gunds 

Bounce 8 of . 1 °“ th . 0 1 (lo f ouda nt- In pur- 

d °fon 1 lunr J f alloRod a f! r oomont the 
aski J (oJ ®" nt . a Postcard to tho plaintiff 

is hi K h v ‘ lQC0 ° f tho f )rico u-ad it 

’•eat V V th^ m I®—r that no roply wae 

fi y tho Plaintiff thoroto. On tho 

“V 


contrary, he remained quiescent for somo 
threo years and then tiled the present suit 
in which ho alleges that tho defendant 
was responsible for (ho breach of con - 
tract and that he is accordingly entitled 
to recover tho Rs. 90, earnest - money, or 
first instalment of price, as well as the 
prico of the old gunds taken delivery of 
from tho plaintiIT. Tho Judge of the first 
Court held that, as the plaintiff had 
broken the contract, ho could, at the 
most, only claim the actual money paid 
by him, hut he further found that money 
was due to the defendant on the contrary 
from the plaintiff. Further, he held that 
the suit was time barred and accordingly 
rejected tho plaintiff’s claim. The appeal 
to the District Judge, Chhindwara, proved 
equally unsuccessful The District Judge, 
confirmed the first Court’s finding as to 
the terms of tho contract and held that, 
in the oircumstances, the defendant had 
committed no breach and that the plain - 
titf could not sue for damages. He 
further held that the claim for refund of 
tho Rs. 90 was time barred under Art. 62, 
Sch. 2, Lim. Act. He further pointed 
out that the first Court had failed to de¬ 
termine the question of jurisdiction and 
that in this connexion also the suit should 
not have been filed in Chhindwara but in 
Raipur. Against these findings, the 
plaintiff has now come up to this Court. 

It has been urged before me that Art.62 
refeired to above was inapplicable to the 
case and that, under Art. 52, the three 
years limitation ran from tho date when 
defendant took delivery of old brass gunds 
in Raipur; this date was 7th March 1921 
and the suit was filed on 6th March 1924 
Therefore, if the plaintiff’s contention 
wore 'correct, tho suit was within time, 
may at onco say that, even if we assume 

. Art. 52 applied, the suit was, in my 
opinion,clearly barred. In the present case, 
the plaintiff had done all he could to put 
the defendant in possession of the gunds 
by making ovor tho railway receipt to 
him on 2nd March 1921. In this con¬ 
nexion, therefore, I think it must bo held! 
that 2nd March was the date of tho deli - 
Y, ory of k* 10 goods for tho purpose of 
Col. 3 in Art. 52. I am aware that a 
bill-of-lading for goods conveyed by sea’ 
stands on a different footing from a rail¬ 
way receipt, hut it seems to me that, 
according to the ordinary custom of trade 
in this country, a railway receipt like the 
preeont one, when formally made over :o 
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the present defendant, was a mercantile 
document of title to goods and gave the 
holder thereof the right to lawful pos¬ 
session of the goods: cf. Fakeerappav. 
Thippanna (1). Having regard to the 
terms of S. 90, Contract Act, the plain¬ 
tiff, by delivering the railway receipt, 
had done all within his power which 
would have the effect of putting the goods 
in the possession of the defendant. It 
seems, therefore, to me that, from this 

point of view, the suit was clearly time 
barred. 

Some argument has been addressed to 
me that the circumstances of the present 
case bring it under S. 70, Contract Aot. 
The section in question, I need hardly 
say, has no application whatever to a 
case like the present where we are con¬ 
cerned with the question of a specific 
contract entered into by the parties, in 
which the real bone of contention was as 
to which side had broken it. Oa that 
point, there is a concurrent finding of 
both the lower Courts that the plaintiff 
was responsible for the breach and, even 
if it were open to me to vary that finding, 
I oan see no reason for doing so. 

Objection has also been taken by the 
appellant to the District Judge having 
gone into the question of jurisdiction. 
It has been urged that the present res¬ 
pondent, had he objected to the fact that 
the first Court had failed to consider this 
matter, should have filed a formal cross- 
objection. I am wholly unable to accept 
this proposition. The defendant, at the 
hearing of the appeal in the lower Court, 
was clearly entitled to support the first 
Court s decree, not only on any ground 
decided in his favour, but also on auy 
other ground decided against him, and it 
was, moreover, unnecessary for him to 
file any formal cross-objection in view of 
the fact that the decree in tho defen¬ 
dant’s favour was wholly so; in other 
words, tho suit had been wholly dis¬ 
missed: cf. Bhogji v. Bapuji (2) and 
Ram Prasad Kalwar v. Mt. Ajanasia(S). 

I desire only to add that the appellant’s 
attempt to contend that the suit was 
triable in the Chhindwara Court, had 
obviously no basis whatever. Tho only 
ground apparently to urge in-support 
thereof was that the old gunds had »aen 
dispatched from Chhindwara; this, how- 


(U [1915] 38 Mad. 664=30 I. C. 950. 

(2) [1899] 13 Bom. 75. f 

(3) A. I. R. 1932 All. 890=44 All. 577. 1 ' 


ever, occurred before the contract was* 
entered into and is quite immaterial. 
Similarly, the argument that the defen¬ 
dant had to send the goods to be dis¬ 
patched by him from Raipur to the- 
Chhindwara District seems to mo quite^ 
immaterial. Had he dispatched them*' 
by rail from Raipur to Chhindwara, he* 
would have fulfilled his part of the con¬ 
tract when he made them over to the- 
railway for delivery at Chhindwara. 
Obviously, had the defendant failed to- 
perform his part of the contract, the' 
action for breach would have lain in» 
Baipur. The plaintiff’s suit, therefore,, 
was bad in respect of jurisdiction also. 

The appeal accordingly fails and is* m 
dismissed. The appellant must bear the- 
respondent’s costs. Costs in the lower* 
Court as already ordered. 

NK * Appeal dismissed. 
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Prideabx, a. J. C. 

Kaluram and others —Defendants—Ap¬ 
pellants. 


v. 


Gajasa Plaintiff—Respondent. 

Second Appeal No. 558 of 1925, Deci¬ 
ded on 30th September 1927, from decree* 
of Dist. Judge, Nimar, D/- 21st Septem-* 
ber 1925, in Civil Appeal No. 60 of 1925.* 

(а) Evidence Aet , S . 92— Negotiations of' 
contract cannot be proved • 

Tho true construction of a document cannot- 
bo varied by extraneous evidence as to the- 
negotiations which led up to the contract: 41- 
Cal. 493 (P. C.), Foil. [P 184 C 1] 

( б ) Evidence Act, S. 92, Pro. 6 — Evidence of’ 
circumstances can be led only to throw light oti 
the meaning and not to change the nature of 
the document. 

Undor prov. 6 to S. 92, ovideuce of circum* 
stances surrounding a document is admissible 
only for tho purposo of throwing light on Us 
moaning and it would not bo permissible to 
consider tho surrounding ciroumstancos with 
a viow to holding that a dooumont, which on 
tho face of it was a salo-dood, was intended to 
oporato as a mortgago: A. I. It. 1925 Bom. 501# 
Foil. [P-184 C 1] 

(c) Evidence Act , S. 02—Intention. 

Oral evidenco for the purpose of ascertaining* 
tho intention of tho partied is not admissible: 

22 All. 149 (P.C.), Foil. [P 184 C lb , 

A. V. Khare and W. B. Pendharhdr 
for Appellants. ! 

S. B. Gokhale —for Respondent; 
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Judgment. —The plaintiff sues to re¬ 
cover certain fields sold to him by the 
defendants by a sale-deed dated 27th July 
1923. Execution was not denied, but it 
was pleaded that on the same day it was 
agreed between the parties that on de¬ 
fendant’s repaying the amount advanced 
with interest to the plaintiff, the plain¬ 
tiff would exeoute a reconveyance of the 
property mentioned in the sale-deed. A 
ohitthi dated 27th July 1923 has been 
filed by the defendants. It was further 
contended that the value of the property 
sold by the sale-deed is more than the 
price paid for it, and that the sale-deed 
was executed under undue influence, the 
defendants being allowed to remain in 
possession of the property. The plaintiff 
on his side alleged that possession of the 
property was delivered to him and that 
the defendants took the land back after¬ 
wards. 

The case was tried on the following 
iS9U63: 

1. Whether the plaintiff had agreed to recon¬ 
vey the property in suit to the defendant as 
alleged in para. 4 of the latter’s written state¬ 
ment. 

(a) Whether oral evidence to prove the al¬ 
leged agreement is admissible ? 

(b) Did plaintiff execute the chitthi dated 
27th July 1923 ? 

(c) What was the market value of the pro¬ 
perty at the time of the sale in favour of the 
plaintiff ? 

2 . Whether defendants delivered possession 
of the property to the plaintiff and the latter 
was subsequently dispossessed as alleged ? 

3. Whether the defendants executed the sale- 

deed under undue inlluonce of the plaintiff. 

4. Whether the sale in favour of the plaintiff 
is invalid and he is not entitled to possession of 
the property, 

A separate finding was come to on 
issues I and 1 (a). The Judge found that 
neither the chitthi was admissible nor 
could oral evidence be given in sup¬ 
port of the allegation that there was 
an agreement to roconvey. The Judge 
held that the defendants’ case does not 
come under any of the provisos to S. 92, 
Bvidenco Act. Though the Judge gave 
the parties an opportunity to call evi¬ 
dence on the remaining issues no evi¬ 
dence was called. The suit was decreed, 
and on appeal that decree was confirmed. 

The chitthi is rather an extraordinary 
document. It is not in favour of the 
defendants. It 13 said to be written by 
* the plaintiff, but the plaintiff himself 

states that it is a forgery. The translation 
o' it runs: 


Salutations to Amirsa son of Jumnsa Fakir 
Mussalman of Mundi from Gajasa .sou of 13lai* 
kasa Mahajan Khadata of Mundi. Further: 
as regards the writing that I have got executed 
by Bhai Kaluram, Deolal (and) Dashrath,. 
sons of Oukar Mahajan Khadata of Mundi,. 
and got registered, you are the madhyasta 
(mediator) in the matter. And the land that was- 
put to auction by Kunjilalsa, Motilalsa, Moti- 
sa of Mundi and Chunilal, son of Keaosa, 
was purchased by me. The amount in that 
connexion was deposited by them; and the deal¬ 
ings between themselves and myself take place, 
adjuring by Unkaruath. The amount of the 
bond of Rs. 200 is, however, due to me and I 
shall recover it duly. I shall return all the 
papers on the very day on which you will ask. 
for them. You will not be affected in any way 
by your being a mediator. Those papers are 
all worth having used for packets. I have n<> 
concern with them: they may leave bread for 
their children. Mitti Shrawan Badi 2 Sambat 
1980, rcorresponding to 27th July 1923. Sig¬ 
nature, Gajasa (self), by the pen of self. The- 
mortgage-deed is dated 27th July 1923 by the 
pen of self, Gajasa, Mundi. 

Reliance is placed for the appellants* 
on prov. 2 to S. 92, Evidence Act. which 
runs: 

The existence of any soparato^oral agreement 
as to any matter on which a document is silent,, 
and which is not inconsistent with its terms* 
may be proved. In considering whether or 
not this proviso applies, the Court shall hava 
regard to the degree of formality of the docu¬ 
ment. 

Now, assuming that the defendants’ 
story is a true one and that the real con¬ 
tract between the parties was that on 
payment of the money advanced, the 
land was to be reconveyed, it cannot be 
denied that the deed of sale is silent on 
this point, and such an agreement is 
clearly inconsistent with its terms. That 
seems to me to put the defendants out of 
Court. There is no doubt that the 
chitthi and the deed of sale were both, 
part of the same transaction. I am re~ 
ferred to the Privy Council case of 
Baijnath Singh v. Hajee Vally Maho¬ 
med Hajee Abba (l). But in that case 
it seems that there was no document to 
which the provisions of prov. 2 could 
be applied. The other cases quoted are 
Narasingerji v. Parthasaradhi Rayanam 
Garu (2), Umrao Singh v. Lachman 
Singh (3), Jhanda Singh v. Wahid-ud m 
din (4), Gujarmal Ramlal v. Sitaram 

(1) A. I. R. 1925 P. C. 75=3 Rang. 106 (P. C.). 

(2) A. I. R. 1924 P. C. 226=47 Mad. 729=51 
I. A. 305 (P. C.). 

(3) [1911] 33 All. 344=10 I. C. 285=38 I. A. 
104 (P. 0.). 

(4) A. I. R. 1916 P. C. 49=33 All. 570=13 -1 
A. 284 (P. C.). 
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Arjun (5) and Harkisondas Bhagwandas 
v. Bai Dhanu (6). It is contended that 
under prov. 2 to S. 92, Evidence Act, 
existence of a separate document can be 
proved and that in the present case the 
chitthi does not contradict the document, 
but shows that there was a condition of 
repurchase. The appellant asks that the 
case be sent back to find out the surroun¬ 
ding circumstances and to discover whe¬ 
ther there was a separate agreement for 
a resale. 

It has to bo noted that except as re¬ 
gards the first half of the issue 1, for 
which evidence was shut up, the defen¬ 
dants were given an opportunity of call¬ 
ing evidence on the other issues framed, 
and it is entirely their own fault if no 
evidence was adduced; and the only 
•question before me is now as regards the 
decision on issues 1 .and 1 (a). It was 
held in Durga Prasad Singh v. Rajendra 
Narayan Bagchi (7) that the true con¬ 
struction of a document could not be 
varied by extraneous evidence as to the 
negotiations which led up to the contract, 
and in Martand Trimbak v. Amritrao 
Raghojirao (8), it was decided that 
under prov. 6 to S. 92, Evidence Act, 
’evidence of circumstances surrounding a 
dooument was admissible only for the 
purpose of throwing light on its meaning 
and that it would not be permissible to 
consider the surrounding circumstances 
with a view of holding that a document, 
which ou the face of it was a sale-deed, 
was intended to operate as a mortgage. 

It seems to me that the principle 
•enunciated in the Privy Council case of 
BalHshen Das v. W F. Legge (9) 
governs the present case. In that case 
oral evidence for the purpose of ascertain¬ 
ing the intention of the parties*was held 
not admissible, being exoluded by the 
enactment in S. 92, Evidence Act. The 
chitthi was produced to prove an oral 
agreement of the parties, and it seems to 
me under the authority of Gujarmal 
'Ramlal v. Sitaram Arjun (5), that direct 

. . * * , agreement is not ad¬ 

missible. As to how far evidence of 

conduct of the parties may be permitted 

^- c ^.i radlctioQ -QLV^ation of its terms. 
f5)[lW] 3 N. L. R. !0.- 

(7) ri9uWi°r°i B ?oo 407=50 Bo 'n- 5 GGlF.Il.) 

M il C.) h °- 750=10 l - A - 

(8) A. I. R, 1925 Bora. 501 = 19 Bom fif>9 

<9$ 1900] 22 AH. ^9=27 I. A.5°8=7 Sa, 601 
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issues 1 (b), (c) 2, 3 and 4 relate to these 
matters; the appellants deliberately re* 
frained from calling evidence thereon. 
I do not see why they should now be 
allowed to call such evidence. 

The result is that this appeal fails and 
is dismissed with costs. The appellants 
will pay the respondent’s costs. 

N Appeal dismissed . 
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Kinkhede, A. J. C. 

Ramchandra Nagoba —Plaintiff 
pellant. 


—Ap 


v. 


Retiram and others —• Defendants— 

Respondents. 

Second Appeal No. 590 of 1926, De¬ 
cided on 28th October 1927, from de¬ 
cree of Dist. Judge, Bhandara, D/- 12th 

l A 925 USt 1926 ’ ^ ° iVil ApP0al N0 ' 47 ° f 

dZZ7~Li‘ r ‘; ?/’■ m °> 

of drainage covers only 
the right to allow rain-water falling on land 

n atUra y hlghor level to drain off by sur- 
a on S whatever linos the water may 
r* “* vay t ,° ‘ he neighbouring land : but it 

whirl. °h lnclude il right to pass the water 
which has come artificially thereon : Ark- 

Tlinlh ' °n •' , (1 ,? 39) 5 M ' 4 W - 203 and ¥oun ° 

v. Bankxcr Distillery Co. (1893) A. C. 691. Foil. 
A 1/ t7. [P 186 Cl] 

r> j are for Appellant. 

* i. Indurhar for Respondents. 

udgment. The appellant is a mal- 
guzar owning some sir and khudkast 
land in the village known as Katurli 
anti the defondants, at least some of 
iom, are the malguzars of the same 
mauza. That raauza is dividod into 

J } r ? e ™«-hals. The dispute relates to the 
plaintitl s right to drain off the bed of a 
tank bearing old No. *221-2, now No. 293- 
lkh situate in shamlat mahal No. 3 
through its sluice A so as to discharge 
superfluous wator remaining after the 
-r.eat.on of the dhun crops is over, over 
the-defendants' lands lying at the base 
of the tank, in order that the bod onco 

submerged under water may be utilized 
)y im foi sowing kathan crop fchereon. 
lhe malguzars delendants, who deny the 
plaintiff 8 right, are said to have caused 
obstruction to him in the year 1923, in 

the exercise of his right to so drain off 

and discharge the said water, and ‘thus 
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prevented him from using portions of the 
bed, namely, 2 2) acres out of sir plot 
No. 292 of rnahal No. 2 and 2*20 
acres of khudkast No. 293-1 kh of rnahal 
No. 3 for the said purpose of sowing 
kathan crop, and thereby caused him loss 
to the extent of Rs. LOO. Hence this suit 
for injunction and damages against the 
analguzars defendants, and others who 
acted in concert with them. 

Tho defence need not ho detailed here, 
but it is sufficient to state that the case 
of the malguzars defendants 1 and 2, is 
that plaintitf cultivates the bed of the 
tank as it dries up, i. e., such portions 
•only as get dried in the ordinary course by 
the water being used up in irrigating tho 
•dhan crops, and that ha has no right to 
drain off and discharge the water on 
•their land for drying up the bed. 

The first Court held that plaintiff 
failed to prove any right entitling him 
to break open tho sluice at A for drain¬ 
ing off and discharging the superfluous 
contents of the tank through it, on tho 
defendants' land, in order that the dried 
bed may be available to him for show¬ 
ing the kathan crop. Tho plaintiff’s suit 
was accordingly dismissed and his appeal 
to the District Judge’s Court has also 
»met with the same fate. The District 
Judge has in a careful .judgment dealt 
with tho nature of the right sot up by 
the plaintiff from the point of view of its 
being either a natural right or a pres¬ 
criptive right. As to the third position 
taken up before him, .namely, of tho 
right being a customary right he hold 
that plaintiff did not biso his right on 
custom, and that tho plea could not, 
therefore, bo entertained for the first 
time in appeal. 

The plaintiff has come up in second 
• i-ppeal to this Court. At tho vory outset, 
’I must remark that tho District Judge 
was perfectly right in overruling the 
plaintiff’s contentions based on an alleged 
custom, as he did not plead it specifically 
bn the trial C >urt. This disposes of 
grounds 3 and 8 of this appeal. 

As to tho right being either a natural 
one or one acquired by proscription 
w hich forms the subject of the rest of 
the grounds of appeal, 1 think, tho con- 
• current findings of fact of both tho Courts 
to the olfcct that plaintiff failed to prove 
it, is fatal to tho success of this appeal. 

The lower appellate Court has vory 
carofully discussed the evidence both oral 
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and documentary, and arrived at the con¬ 
clusion that the evidence on record doe3 
uot go tho length of proving that plain¬ 
tiff was entitled to open the sluice A in 
order to free the surface of the bed of tho 
tank represented by Nos. 292 and 293- 
lkh or oven No. 293 2 from the volume 
or oxpanse or sheet of superlluous water 
with a view to dry it up and utilize the 
same for sowing the kathan or winter 
crop therein. Prom the fact that plain¬ 
tiff used to cultivate varying areas in 
different years, that Court was perfectly 
justified in drawing the inference of fact 
which supported the defence, that plain¬ 
tiff sowed kathan crop only on so much 
of the bed as got dry and was not under 
water, about the time of the sowing and, 
that ho did not use to drain off the 
water of the tank, for that purpose. The 
stray instances of the exorcise of that 
right in recent years wero rightly cha¬ 
racterized as insufficient to prove a pre¬ 
scriptive easement to discharge the water 
of the tank over the defendants’ adjoin¬ 
ing land. In my opinion the lower ap¬ 
pellate Court’s decision on this point of 
the right not being a prescriptive right 
is unassailable in second appeal 

Now it remains to be seen whether tho 
alleged right which plaintiff claims to 
exercise is a natural right. This ques¬ 
tion has been discussed in para 6 of the 
lower appellate Court’s judgment. The 
species of natural right witli which we 
are concerned here is not the riparian 
right to tho flow of water, but the right 
of drainage. The formor relates to the 
uninterrupted supply, while the latter to 
tho interrupted clearance, of water. The 
latter right is based on the principle that 
water, if allowed to stand, has its own 
evils. It may damage buildings, stunt 
tho growth of plots and cause decay of 
things submerged : cf. lvatiar s law of 
Easements, p 503, Hence the utility of 

tho right of drainage, both for tHo pro¬ 
tection of one s own property from tho 
evil effects of water accumulating there, 
an! for freeing that property, from the 
expanse or sheet of water coining on it 
either by a natural stream, or stored 
there by artificial means, in order to 
restore it to its former condition in 
which it may he again available for its 
usual and legitimate use. As illustra¬ 
tion (j) appended to S. 7, Easements Act, 
would show, this right is confined to 
water naturally rising in, or, falling on 
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such laud, and nofc passing in defined 
channels. The natural right of drainage 
thus covers only the right to allow rain¬ 
water falling on land of naturally higher 
level to drain off by surface flow along 
whatever lines the water may find its 
way to the neighbouring land ; but it 
does not . include a right to pass the 
water^which has come artificially thereon. 

It may be useful here to point out 
that the natural rights in water do not 
come into existence so long as the water 
does not flow in known and defined chan¬ 
nels, whether on the surface or under¬ 
ground : Peocock’s Law of Easements, 

®dn., p. 291. There are natural 
rights in natural streams but no natural 
rights in artificial streams, i. e., streams 
which flow at the source by the opera¬ 
tion of man, as opposed to natural 
streams which flow by operation of 
nature and in a defined natural channel. 
Not only has every landowner a natural 
right to collect and retain within the 
limits of his own land, surface water not 
flowing in a defined channel, but he has 
also the right to draw it off on his neigh¬ 
bour's lower lands or put it to whatever 
use he pleases, agricultural or otherwise. 
But though there is a natural right of 
drainage, from higher lands to lower 
lands, of water flowing in the usual 
course of nature and in undefined 
channels, there is no obligation upon an 
adjoining ’landowner to submifto an 
artificial discharge of water from his 

neighbour’s land, unless he is bound by 

an easement to do so : Arkwright v. Gell 

(1), Young v.Bankier Distillery Co. (2), 

quoted in Peacock s Law of Easements, 
p. 294, 3rd odn. 

The lower appellate Court has held 
that in the present case plaintiff has not 
acquired a prescriptive easement and is 
not, therefore, entitled to drain the 
water of the tank by discharging it 
through sluice A over the land of defen¬ 
dant 2 for the specific purpose pleaded 
by him. Since he wants to put the sub¬ 
merged bed of the tank to a new use, 
namely, to grow kathan crop and this 
use appears to be of only recent growth 
the conclusion of the lower appellate 
Court appears to be sound and legal. 
Plaintiff cannot by using artificial means 
of drainin g off the surplus water loft 

(1) 8.W 5: & w - 203= * s ^ exT^t= 2 

(2) [1893J A.*6. 69l=5Q j. P# ioo= 69 L.T.833 
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after irrigation of dhan crops, convert 
anl use the land, which forms the bed of 
the tank and ought to remain submerged: 
under water, under ordinary conditions, 
i. e., until it gets dry by the natural* 
process of atmospheric evaporation by 
the action of solar rays for the different 
purpose of growing the winter crop* 
thereon. There is nothing to prevent- 
him from using tho land if and when it. 
may get dry in the natural course but if 
he were to use artificial means in drain* 
ing off the water and the Courts were to 
help him to do so, he would be practic¬ 
ally imposing a new burden on the de¬ 
fendants land. I am clearly of opinion- 
that plaintiff as a malguzar or as co¬ 
owner of the bodi has no such right- 
under law. The right he is trying to 
enforce in this suit could not be called a., 
natural right of drainage, although the 
same could have been acquired by hinv 
as the result of a prescriptive right of 
easement, which, however, as shown* 
above, he has failed to establish. 

For these reasons I uphold the dis¬ 
missal of the plaintiff’s suit for injunc¬ 
tion and damages. The appeal fails and* 
is dismissed with costs. 

N,K * Appeal dismissed . 
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Findlay, J. C. 

R \. b - D. Laxmi Narayan —Accuse 1 
Applicant. 

v. 

D H. Mahajan— Complainant— Non- 
Applicant. 

Criminal Revn. No. 340 of 1927, Deci¬ 
ded on 19th January 1928, from order of 

i qo 7 Na SPur, D/- 8th October 

iy^7 in Criminal Revn. No. 25 of 1927. 

Compands Act S. 248-/iu l e 15 made under 
^. 248 does not bar a competent person /ront. 
filing a complaint. 1 

Jf ul, r ls m , ade und °r S. 248, Companies Act, 
by tho Local Government la not intended to 
esoludo any othor competent party from filing 
a complaint If the Local Government had 
in its mind tho intention that, after the fram- 

l “ g f ules nobody else but the Registrar 

should file a complaint such a rule would be 
undoubtedly ultra vires booauso thero is no 
provision in tho Companies Act which detracts- 

from the ordinary powor of tho aggrieved- 
person to file a complaint with reference to a. 
criminal complaint, or oven with reference to- 
the anomalous materials such as aro dealt with 
in Sa. 76 and 131. A shareholder is such an. 
aggrieved person: A. I. R. 1924 .Bom, 303, Dist. 

[P 187 C 1,91 
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TP. R . Puranik —for Applicant. materials such as are dealt with in Ss. iC 

G. P. Dick —for Non-applicant. and 131, of the Act in question : cl. alb*. 

Order. —The facts of the case which 8. 113, Railways Act. 
has led to the present application for re* 1 have been referred to an unreported 
vision are somewhat interesting. The case decided by the Punjab Chief Court, 
non-applicant, Mr. D. H. Mahajan, filed in which a Judge of that Court held 
a complaint against the present applicant that a complaint filed by a clerk ^in t e 
and 12 other co-applicants who are office of the Registrar under S. ' 0 
Directors of the Nagpur Pioneer Insur- Indian Companies Act of 1*82 was held 
ance Company. His allegation was that bad in view of the fact that the Local 
the applicants in question had failed to Government had made an express rule 

comply with the provisions contained that the Registrar was the proper person 

in Ss. 76 and 131, Companies Act, for filing such a complaint. I may 
with reference to the holding of the point out, however, that the cono3pon 
annual general meeting and with refer- it*g rule in the Punjab was very ditiei 
ence to the preparation of the annual ently framed from the rule in these Pro¬ 
balance sheet and that, therefore, they vinces. The Punjab rule, as regards t le 


were liable to the penalties laid down in 
the section in question. The complaint 
was filed in the Court of the 1st Class 
Magistrate, Nagpur, and, on behalf of 
the applicants, it was urged that the 
prosecution or complaint did not lie at 
the hands of the present non-applicant. 

It was urged that, under R. 15 of those 
made by the Local Government under 
S. 248 of the Act only the Registrar 
could take action for the recovery of any 
of the penalties prescribed in the Act. 
The rule in question reads as follows : 

Whenever any case of noncomplianoe with 
tho provisions ofthe Act oomes to the know¬ 
ledge of the Registrar, ho may apply to the 
Magistrate of tho district, in which the re¬ 
gistered office of the company is situated, to 
take the necessary steps lor the recovery of tho 
prescribed penalties. 

Turning to S. 248 of the Act : it is 
obvious that these rules were only made 
under the power therein conferred of 
making rules and regulations with res¬ 
pect to the duties of Registrars and 
Assist-ant Registrars. 

I am unable to see that the rule in 
question was ever intended to exclude 
any other competent party from filing a 
complaint like the one we are concerned 
with. I fool impelled, however, to go 
jfurthcr and to say that, if the Local 
(Government had in its mind the inten¬ 
sion that, after the framing of tho 
rules, nobody elso but tho Registrar 
should file a complaint of the kind in 
question, such a rule would be undoubt¬ 
edly ultra viros because there is no 
provision in the Companies Act which 
detracts from the ordinary power of an 
aggrieved person to file a complaint with 
reference to a criminal complaint, or 
oven with reference to tho anomalous 


relevant portion thereof, is as follows : 

Tho Rogistrar shall bo deemed the proper 
officer for instituting ' and -conducting all 
prosecutions. 

Whether that rule was intra vires or 
ultra vires, is a matter I am not con¬ 
cerned with at present, hut the Punjab 
case is obviously quite different in its- 
facts from those of tho present case. 
There seems to me, in short, no room in 
the present instance for the application 
of the maxim expressi unius est exclusiC' 
alterius. 

Moreover, in the present case, there is 
the clear and obvious fact that, assum¬ 
ing the non-applicant to be a share¬ 
holder, ho is given an express statutory 
right under S. 13L, sulrS. (2), Com¬ 
panies Act, to inspect the audited copy 
of the balance-sheet of the company, 
and, if sub-S. (3) is read with sub-S. (4). 
it would seem that any shareholder 
would have a direct or implied authority 
to file a complaint under tho section 
in question. Moreover, if reference 
is made to S 279, Companies Act, 
that provision lays down that when a 
fine is imposed, the C:>urt may direct 
that tho whole or any part of it may be* 
devoted towards rewarding the per¬ 
son on whoso information tho fine has- 
been recovered If tho intention of the* 
legislature had been that only the Re¬ 
gistrar or 9 ome such officer should have- 
tho power of lodging tho information in. 
question before tho Court, tho word¬ 
ing of this provision would undoubtedly 
have been vory different. I am of opin' 
ion, therefore, that 'the Magistrate and 
tho Sessions Judge wero correct in tha« 
viow they took and that, under the law 
as it at present stands, any 
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aggrieved, if not any person at all, has a 
right tododge the information in ques¬ 
tion before the Magistrate. Assuming 
that the non-applicant is a shareholder, 
^t is, moreover, clear in his case that 
‘he must be regarded as a party aggrieved. 
On the merits, therefore, the present 
application must fail. 

It has been suggested, however, before 
me that if there were a failure on the 
merits, the company has taken steps 
since to hold a general meeting as soon 
as possible and has, in other respects, 
shown its bona fides. I have been asked, 
•on this ground, to exercise my discretion 
in favour of the applicants and to quash 
the proceedings -in the Magistrate’s 
Court. Reference has been made in this 
•connexion to the order of Shah, Ag. C. J. 
and Crump, J., recorded in In re P. D. 
Shamdasani (l). In that case, however, 
the Crown did not press for further pro¬ 
ceedings to be allowed to go on. In the 
present case the Crown has taken up a 
'different attitude and the learned Govern* 
iment Advooate urged that it would be 
more proper and convenient that the 

• question of bona tides and the like should 
be considered by the trying Court. I 

-coincide in this opinion and I cannot 
find sufficient reason for quashing the 
(proceedings at the present stage ; so far 
•only the formal objection to the onter- 
'tainability of the complaint has been 

• considered. The application accordingly 
iails and is dismissed. 

_ Ap plic at i and ism issed. 

(1) A. I.R. 1924 Bom. 308=48 Bom. 305. 
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Hallifax. A. J. C. 

'Sitaram Kunbi —Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 371 of 1927, De- 

• cided on 25th January 1928, against'tind- 

;ing of Sub-divisional Magistrate, Multai 

D/“ 8th September 1927, in Criminal 
♦Case No. 41 of 1927 

, jassi .. ™- p ’™ u y »" km- 

Thera is no law that says a penalty must 
always follow a conviction. The mavimn^ 
penalty for each breach of the law is fixed hi ? 
but there is no minimum, except ina^few 

• special casos. 1 rPiunn i 

(6) Maxims—Ignorance of law is no ° ^ 

Ignorance of the law is ordinarily verv mn\ 

. of an excuse ns loads to a reduofcion of tL ° h 

lo : d 

Jtf. if. Pathak for Applicant. 
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Order. The applicant for revision is 
Sitaram Kunbi, a malguzar of the Betul 
District. On 3rd September 1927 he pur¬ 
chased one tola of opium at the licensed 
shop at Multai. A Sub-Inspector of 
Excise was informed of this and accosted 
him immediately afterwards and he ad¬ 
mitted what he had done without any 
attempt at concealment or evasion. The 
reduction of the amount of opium which 
a person may have in his possession at 
one time from one tola to half a tola was 
made on 2nd November 1926, just ten 
months before. Sitaram Patel was found 
guilty on his own confession of an offence 
punishable under Cl. (c), S. 9, Opium 
Act, and ordered to pay a fine of Rs. 50, 

and he has applied for revision of this 
order. 

The conviction is undoubtedly correct, 
e Magistrate has held that the acoused 
was unaware of the ohange made in the 
law ten months earlier, and was inveigled 
by the man in the shop to buy more than 
half a tola, hut his own statement in the 
case shows that it was not so. Anyhow 
ignorance of the law is not a ground for 
acquittal for a breach of it, according to 

the principle usually wrongly stated by 

saying that ignorance of the law is no 
excuse or that everybody must bo pre¬ 
sumed to know the law. Ignorance of 
the law is ordinarily very much of an 
excuse, as it leads to a roduotion of the 

sentence though it cannot lead to an 
acquittal. 

As to the other statement of this 
maxim, to presume a fact is to accept it 

faV^S acfc upon ifc as if it were a 
I* ™ 30 ‘ hafc 1 to P^sume that everybody 

,s known f 'r iS 10 ““P‘ « kroa what 

W b T y h° nd ? nyfchin g in the Evidence 
v Arai rhe Principle of which those two 

maximef ° f k . he mftX ‘ m are - like mo9t 

ma^ms. much too wide a statement is 
that it is every man’s businoss to know 

1 °!™ and to ko0 P inside it, and if he 

fmiu \ T aUS ° ho has not taken the 
troub o to do so, he is as muoh liable to 

punishment, though usually not liable to 
as much punishment, as if he had. 

As to the sentence : a fine of Rs. 50 s 
obviously too heavy a punishment under 
the circumstances. In the Magistrate’s 
view that the patel sinned in ignorance 
it is monstrous, but anyhow it is four or 
bve times as heavy as the punishment 
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ordinarily inflicted in such acise. It 
does not appear, however, that the amount 
of the fiae was biseJ on the consideration 
that to pay Rs. 50 would be no harder 
for Sitaram Patel than paying Rs. 10 
would bo for a poorer man. On the con¬ 
trary, it is more than probable that the 
Magistrate refrained from inflicting a 
smaller line because he was aware that a 
person in that position would regard it 
as a much heavier penalty, on account of 
the obloquy and ridicule to which it 
would expose him. 

That idea is an entirely perverted idea, 
but it doe3 exist anl indeed is very gen¬ 
eral. In the petition presented to this 
Court there is a second prayer that, if 
the applicant is not acquitted, the 
amount of the tine should be reduced to 
five rupees. The learned pleader who 
presented it admitted, however, that he 
had no definite instructions to ask for 
anything, but an acquittal, and that he 
believed his client would object strongly 
to any reduction of the sentence, holding 
that a fine of anything less than Rs. 50 

would lower him in the eyes of his 
fellows. 

The Magistrate was then faced with 
the alternatives of passing a sentence 
much too heavy for the offence, or of 
passing what is called a nominal " sen¬ 
tence which would he heavier still in the 
case of this offender. But there is a 
third possibility which is to pass a sen¬ 
tence of nothmg at all. That is really 
the same as a nominal ” sentence ; the 
only difference is that it is a great deal 
more honest and avoids the totally un¬ 
necessary and untrue pretence that it is a 
sentence or something. That pretence 
itself is so thin, that it is no more than 
a pretence at protending. 

The idea that some penalty must ho in- 
mcted is probably based on Ss. 245 and 

258, Criminal P. G. t which siy that in 

summons cases and warrant case* the 
Magistrate 

shall, if ho finds tho accused guilty, pass sen- 

touoo on bun according to law. 

But if tho infliction of no penalty is 
not according to law ” when it is done 
openly it is surely oven loss so when it 
protends to be what it is not. Thoro is 
no law that says a penalty must always 
fo low a conviction. The maximum pen¬ 
alty for each broach of tho law is (ixod by 

it, but there is no minimum, orcopt in a 
low special cases. 


The conviction of Sitaram Patel of 
being in possession of more than half a 
tola of opium is maintained and the sen¬ 
tence pissed on him is altered to one of 
nothing at all. It may he remarked that 
he hi3 practicilly been fined fairly heav¬ 
ily, and perhaps more than Rs. 50, in, 
the costs ho has incurred. 

NK - Sentence reduced. 
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Findlay, J. C. 

Raje Bahadur Raghojirao and others — 
Defendants—Appellants. 

v, 

Sitaram Dajiba Pande— Plaintiff— 
Respondents. 

Misc. Appeal No. 35 of 1926, Decided* 
on 31st October 1927, from decree of 
Addl. Dist. Judge, Nagpur, D/- 12th- 
July 1926, in Civil Appeal No. 15 of 1926 

(а) Pensions Act (23 of 1871), S. 6—Suit by 

wahiwatdar of a temple receiving a grant from 

the trust fund set apart by the British Govern • 

ment—Certificate from the Collector is neces¬ 
sary. 

The plaintiff brought a suit as wahiwatdar of 
tho Shn Jagriteshwar Deosthan at Nagpur- 
which claims the amount from trust fund, 
which has been set apart by the Government, 
and placed under the indenture dated 24th 
October 18G3 for three instalments due to him in. 
respect of his services as wahiwatdar of the 

temple agaiust trustees who formed a commit¬ 
tee of tho temple. 

i/W,/: that the suit was not maintainable, 
wuhout a certificate from the Collector: 22 
Bom. 4%, Boll.; 31 Mad. 12, Dist. [P 101 C 2] 

(б) Pensions .lc, (1«71 )—.let is to be strictly 

construed. * 

Thj Pensions Act which is one which tends 
to restrict the ordinary legal rights of tho 
subject to have recourso to tho Court for remedy 
of grievances is one to be strictly construed. 

/i., [P 101 C 1] 

(c) Pensions Act (1871), S. l — Scope. 

A suit relating to an endowment for religious- 
or pious purposes does not fall within the pur- 
viow of S 4. Pensions Act: 22 Bom. 49G Foil • 

A - f* /** l9 r AU ' 22 ;ind Bom. 537, Bel. on.;’ 
and 31 Mad. 12, not Foil. [P i>ji 'J aj 

B. K. Bose and A. D. Maude —for Ap¬ 
pellants. 

J7. H. Bohdc and \V. 11. Puranik —for 
Respondents. 

_ Judgment. I* he plain tiff* respondent 
Sitaram Dajiba Pande brought tho pre¬ 
sent suit in the Court of the Second< 
Subordinate Judge, Second Clas 9 , Nig- 
pur, as wahiwatdar of tho Shri Jagritesh* - 
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war Deosthan at Nagpur. His claim 
was for three instalments of the years 
1922, 1923 and 1924 of Rs. 23-4*0 each, 
which he claimed were due him in res¬ 
pect of his services as wahiwatdar of the 
’temple. The present defendants-appei- 
flants are admittedly the trustees who 
formed a committee of the temple. The 
ipreliminary objections were raised in the 
first Court, which need be mentioned 
Tiere. One of these was that the consent 
of the Advocate-General under S. 92, 
•Civil P. C., was necessary to the institu¬ 
tion of the suit. The Subordinate Judge 
held that the suit was*barrel, such con¬ 
sent having not been obtained, and the 
lower appellate Court held, on the con¬ 
trary, that S. 92, Civil P. C., did not 
;apply. This point was not pressed for 
the dofendants-appellants on the present 
appeal coming on for hearing. 

I am, therefore, solely concerned in the 
•present appeal with the question of whe¬ 
ther or not the present suit is maintain¬ 
able without a certificate from the Col¬ 
lector, having regard to the provisions 
•contained in Ss. 5 and 6, Pensions Aot, 
1871. The Judge of the first Court 
•held that the real plaintiff was, in rea¬ 
lity, the deity itself and that, as the 
•deity claims the amount from the trust 
rfund, which has been set. apart by the 
British Government, and placed under 
the control of the defendant-trustees, 
vide the indenture, dated 24th October 
1866 (D. 1), the payment in essence re- 
•mained one of the nature which would 
'fall under the Pensions Act quoted above. 
In those circumstances, he held that 
:the suit was barred for want of.a certi¬ 
ficate from the Collector. 

The Additional District Judge, on the 
plaintiff appealing to his Court, took the 
view that the plaintiff has described 
himself as the wahiwatdar of the temple, 
but that, in reality, the gist of his claim 
•is on the basis of his b3ing a hereditary ser¬ 
vant of the temple and that, on this basis, 
the provisions of the Pensions Act do not 
apply to the case. As a result of the re¬ 
mand of the case for further trial by the 

Additional District Judge, the defendants 
'have now come up to this Court on 
.appeal. 

The present case raises the somewhat 
interesting point of law with regard to 
-the construction to be placed upon the 
provisions of Act 23 (Pensions Act) 
1871. It is perfectly clear that what the 


plaintiff claims is a part of a sum of 
Rs. 1,200 which, under the indenture 
already referred to (D 1), is annually 
payable for the supprrt of the said tem¬ 
ple. In this connexion, it is apposite to 
refer to the history of the relations of 
Government with such religious institu¬ 
tions. Up to 1863, it may be said that 
Government was in direct charge of such 
institutions. The preamble of Act 20, 
1863, shows the reasons why Government 
then decided to have itself relieved of 
this duty. This Act did not apply to 
the Central Provinces and apparently 
here another device was adopted for the 
purpose, arriving at the same end. Go¬ 
vernment had recourse to the expedient 
of executive orders in the matter, and 
apparently it was as a result of such 
executive orders that the indenture (D. 1) 
was executed in the year 1866. Under 
the said indenture, Government promis¬ 
sory-notes of a value of Rs. 29,3,000 two 
hundred and ninety three thousands 
were made over to the Bhonsla Raja, and 
the income to be derived from these pro¬ 
missory-notes was bo be devoted to the 
upkeep of the institutions shown in the 
schedule to the indenture institutions, of 

which the present temple admittedly 
forms one. 


7 luuououro, one lononsia 

Rija, after receiving the Government 
promissory-notes, was to endorse the 
same for the payment of the interest 
thereof to three of his officials who 
may be taken as equivalent to the 
present defendants, These officials were, 
in turn, to be responsible for allocating 
the income to the institutions covered by 
the indenture, and it was expressly pro- 
vidai in the deed that, if the institution 
should cease to exist, the securities and 
the interest thereof should revert and 
belong to the Government of India. The 

f or . ^ dofendants-appellants, 

therefore, is that, in those oircumstances 

“° ney part of a grant 

made by the former Government as well 

as by the British Government, the pro- 

!‘ 9 \°“ 3 Q !| h0 ,Pensions Act, having P ro- 

fndVh 0 « S V h0r0 ° f ’ apply P r °P rio vigoro 

ihn 1 f Ult wa3 not oegeizable without 

mittoTS? °f tha Collector. It is ad- 
mitted that, under the arrangement made 

?i! at “ ra, - th9 iatara3b for tboup- 
n tha institutions is not directly 

drstrih^ dti3b Government, but is 

Irstributei through a non-oilioial agency. 
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It has, however, been urged that the 
mere oircumstanoe that thisis so does not 
take the case out of the purview of the 
Aot: of. Miya WaliOlla y.Bava Santi 
Miya (i) and Satraji Donerchand Firm 
-v. Madho Singh (2). In the latter case, 
a pension payable to a political prisoner 
by the Government of India by a statu¬ 
tory obligation to maintain that person 
does not cease to be a political pension 
because the Government of India, under 
a special arrangement, has the money re¬ 
mitted by a foreign State to the Govern¬ 
ment Treasury for payment. 

On behalf of the respondent it has 
been urged—so far quite correctly—that 
the Pensions Act, which is one which 
tends to restriot the ordinary legal 
rights of the subject to have recourse 
to the Court for remedy of grievances, 
is one to be strictly construed: cf. 
Ravji Narayan v. Dadji Bapuji (3) 
as well as Ourushidgavda v. Rudragav 
dati (4). I have also been referred to the 
decision of Banerji and Tudball, JJ., in 
Amna Bibi v. Najmun’Nissa (5), but the 
■facts of that case do not seem to me to be 
peculiarly helpful for the decision of the 
■questions of principle I am concerned 
with. Therein, certain immovable pro¬ 
perty had been granted in lieu of a pen¬ 
sion and the sanad provided that, upon 
the death of the original grantee, the 
estate would be continued in perpetuity 
as an hereditary holding. Moreover, at 
the desire of the grantee, revenue was 
assessed thereon and the members of the 
family had treated it as ordinary zamin- 
dari property subject only to the payment 
of Government revenue. In those very 
‘Special circumstances, the learned Jus¬ 
tices hold that the zamindari in question 
was not a pension within the meaning of 
8. 11, Pensions Act. It has been urged, 
in short, on behalf of the plaintiff-res¬ 
pondent that what was meant to be 
covered by the Pensions Aot wore pay¬ 
ments by Government which are at its 
disposal and which it can discontinue at 
any time. 


After full consideration, however, < 
tho question, which is by no means fn 
of difficulty, 1 am of opinion that this < 
gratia grant by Government without co 

U) (.ISJsj 22 Bom. 49o (*93), ~ 

2{ no \ l i 27 601 ^° 711 (7i: 

(3) [187t>] 1 Born. 528 (529). 

U) (1S7G) 1 Bom. 531, 

<&) [1903] 31 All. 392=2 I.C. 100=0 A.L, 
519, 


sideration cannot be looked on or regardedi 
as one of which Government has divested 
itself of all responsibility. The inden-; 
ture provides for the money being pro-' 
perly applied and it further provides that 
the money will revert to Government if 
the institutions cease to exist. What it 
has, in reality, done is to hand over the 
management of the disbursements to the 
defendants-appellants whether they be re¬ 
garded as agents or as trustees. It is 
perhaps a moot point, but, as present ad¬ 
vised, I am of opinion that Government 
could at any moment, by an act of State, 
recall the indenture and discontinue the 
payment. In essence, the payment in 
question is, in reality, one made by Go¬ 
vernment and it seems to me to be im¬ 
material whether that payment is made 
direct or through the instrumentality of 
the present defendants and whether they 
be designated trustees or agents. The 
grant is, in reality, a purely voluntary 
and charitable one and not contractual. 
Whatever contract exists in the matter, 
only exists between the Bhonsla Raja 
and the three persons appointed under 
the indenture to carry out the arrange¬ 
ment and make the disbursements. The 
object of the Pensions Act, as stated in 
the Legislative Council when the Bill 
was introduced, was to reserve to the 
Government the determination of all 
questions affecting grants of money, the 
bestowal of which was an act of grace of 
State policy on the part of the ruling 
powers. In those circumstances, I am 
of opinion that the present suit required 
the certificate of the Collector before it 
could be instituted. 

It has also been suggested, on the 
strength of the decision in Venkateswara 
Aiyar v. Secretary of State (6), that a 
suit like the present one relating to an 
endowment for religious or pious pur¬ 
poses does not fall within the purview of 
S. 4, Pensions Act. For my own part, 
with all deference, I am unable 'to accept 
the various decisions of the Madras High 
Court on this matter, and I prefer to 
follow‘tho view taken in Miya Waliulla 
v. Santi Miya (l), quoted above, as well 
as many other decisions of that Court. I 
can soo no reason why S. 3, Pensions Act, 
should be arbitrarily limited in the 
manner suggested. Under the said provi¬ 
sion, 

(G> [1903] 31 Mad. 12=17 M.L.J. 519. 


I 
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grant of mooey or land-revenue includes any- 

thing pa> able on the part of Government in 

respect of any right, privilege, perquisite or 
office. I 

The phraseology is perfectly general 
and I am unable to see any reason for 
excluding therefrom a grant for pious or 
religious purposes : cf. Harnam Das v. 
Faiyazi Beqam (7) and Vyankaji v. Sar- 
jarao Apajirao (8). I am, therefore, of 
opinion that the present suit was not 
maintainable without a certificate from 
the Collector. * 1 > i 

I do not think, however, that the Judge 
of the first Court was correct in sum* 
marily dismissing the suit as he did on 
this ground. The suit as such was not 1 
bad ab initio owing to the plaintiff's 
failuie to produce the Collector’s corfcifi-' 
cate. What the Subordinate Judge should 
have done was to give a reasonable ad* 
journment to the plaintiff to enable him 
to obtain the required certificate. If the 
certificate was then obtained, the suit 
could proceed, but if it was refused, the 
suit was bound to fail. Tho judgments 
and decrees passed by both Courts are, 
therefore, Bet aside and the case will <*o 
ba°k to the first Court for disposal of 

Civil Suit No 131 of 1925 according to 

law and in conformity with the above 
remarks. Costs hitherto incurred in all 
Courts will follow the event 

A cross-objection has also been filed by 
the plaintiff-respondent to the effect that 
the lower appellate Court was wron" in 

holding th.t Mt Pwb.ti „ M . nTooi y 
party to the suit. I agree, however, with 

Jhat J ° f h r T 6r a PP oll *te Court 
that, if the position be that Mt. Parbati 

claims or may claim against the .present 

plaintiff a right to perform all 0 r some 

of the services which formed the basis of 

hi9 claim, lfc is desirable in , 

of all parties that Mt. Parbati horned 
either as a plaintiff or as a defendant as 
the case may be. If she does put forward 
any claim of the kind alleged and if she 
wore not joined and subsequent litigation 
ensued between her and the plaintiff? 
respondent needless trouble aud confu¬ 
sion would arise The cross-objection, 
therefore, fails and is dismissed. [ allow 

* - A _ , cro99*ob- 

jection. The parties will boar their own 
costs therein. 

- N.K. 


Jhanaklal v. Gulabchand (Findlay, J. c.) 
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Case remanded. 


(7) A.I.R. 1922 All. 22=44 All. 354 
(S) [1892J 16 Bom. 537. 
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^ 'j f * J i •: 

Jhanaklal Defendant—Applicant. 

V. '• v F : I, 

Gulabchand aud another— Plaintiff— 
Non-applicants. 

Civil Revn. No. 471 of 1927, Decided' 
on 28th February 1928, from decree of' 
Small Cause Court Judge, Seoni, D/- 26tb 

November 1927, in Small Cause Courts 
Suit No. 57 of 1927. 

* * Limitation Act , S . 19 -Period expiring 
tu Court vacation — Acknowledgment made 
after expiry of actual period , but before expiry 

of vacation saves limitation, i i r .1 

1 he dealings between the .parties oeased on.* 
3rd June 1921. On 13th June 1921, that is- 
over three years later, the defendant executed 
a sarkat admitting liability. The civil Court* 
vacation extended until 16th June 1927. 

, V acknowledgment must b©. ; 

Held to have been made within the period pres¬ 
cribed by limitation for the suit, for that 
period, in reality amounted to npt merely the. 
actual period but three years plus the unexpir¬ 
ed portion of the vacation : 26 Bom. 782, Diss- 

•' [P 193 C 1] 

o. C. Dutt Chaudhri —for Applicant. 

Judgment. —In this case the dealings 
between the parties, had admittedly- 
ceased on 3rd June 1921. On 13th June? 
1924, that is, over three years later, the* 
defendant-applicant exeouted a sarkat 
admitting liability. The civil Court 
vacation extended until 16th Juno 1927, 
and it is urged on behalf of the present- 
applicant, on the strength of the decision- 
in Bai Hcmkore v. Masamalli (1), that 
the acknowledgment having been execu¬ 
ted after the three years had expired the* 
suit was barred. ' 

The only question for decision, there¬ 
fore, is whether this acknowledgment 
can be said to have been executed before 
the expiration of tho period proscribed 1 
for tho suit. Admittedly, if the ac¬ 
knowledgment had been signed before* 
3rd Juno 1924, the suit could havo been 
filed on 16th June 1924. Now S. 3, Lim. 
Act, specifically makes Sell. 1 thereof 
applicable subject to tho provisions con¬ 
tained in Ss. 4 to 25. S. 4 similarly 
makes allowance for tho intervention of 
the vacation of a Court. In my opinion,, 
therefore, the effect of Ss. 3 and 4 is to 
extend the period proscribed for any suit 
in Sch. 1 in the special circumstances 

contemplated by S. 4. In those oircum* 
stances, l am (^opinion, with all defer- 
(1) [1902] 26 Bom. 782=4 Bom. L. R. 60S. 
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enoe feo the learned Chief Justice, who 
decided Bai Hemkore v. ildSdrndlli (l)i 
quoted above, that the present ac¬ 
knowledgment must be held to have been 
made within the period prescribed by 
limitation for the suit we are considering, 
for that period, in reality, amounted to 
not merely three years, but three years 
plus the unexpired portion of the vaca¬ 
tion In those circumstances, I am of 
opinion that the suit was not barred, the 
acknowledgment having been given with¬ 
in the pro cribod time for limitation as 
laid down in S. 19, Lim. Act, road with 
8 s. 3 and 4 idem. The contrary view, in 
my opinion, introduces a grave anomaly 
because, in an ordinary case, an acknow¬ 
ledgment of the kind contemplated by 
S. 19, Lim. Act, sets up a fresh period of 
limitation, if it is given before the period 
prescribed for the suit expires. If, under 
another provision of the Limitation Act, 
as is the case here, the period of limita¬ 
tion can be extended, it would seem both 
proper and reasonable, that neither debt¬ 
or nor creditor should be deprived of 
the benefit granted by S. 19, Lim. Act. 
The benefit granted to the creditor is, 
of course, obvious, but, even in the case 
of a debtor, it is often advantageous to be 
able to grant a fresh acknowledgment 
and so stave off the early institution of 
the suit impending against him. 

These findings govern the application 
which is dismissed. Tho applicant must 
bear the non-applicants’ costs. Costs in 
the lower Court as already ordered. 

D - D * • Application dismissed. 
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Mohiuddin, A. J. C. 

Dharopsing —Plaintiff—Appellant. 

v. 

Bajaram and others — Defendants — 
Respondents. 

First Appeal No. 93 of 1920, Decided 

on 11th January 1928, from decree of 1st 

Bub-Judge, 1st Cl., Saugor, D/- 14th 

August 1926, in Civil Suit No 85 
of 1925. 

{a) Hindu Law—Partition—Suit filed—An 

unmarried member cannot claim his marriaqc 
expenses. J 

The institution of a suit for partition by a 
raomb.T of a joint Hindu family effects a sever¬ 
ance of the Joint status of tho family, and a 
member of tho family who is then unmarried 

1928 N/25 A 26 


is not entitled to have a provision made in the 
partition for his marrage expenses, although he 
marries before the decree in the suit is made : 
A. I. It. 1922 P.'C. 201 : A. I. R. 1927 Bom. 
G51, Foil . and 31 M.L.J. 147, Dist. [P 194 C 1] 

(6) Hindu Law—Unmarried daughter is 
not entitled to share. 

The uamarried daughter is not entitled to a 
share in the joint family property. [P 194 C lj 

A. V. Khare —for Appellant. 

G. L. Subhedar , S. B. Gokhale and 

11. S. Gour —for Respondents. 

Judgment. —Dharop Singh filed this 
suit on 15th August 1925 for a partition 
of the joint family property, against 
Rijaram, Thausingh and Amar Singh, 
his sons by his first wife who is dead, 
against Ratan Singh, Ude Singh. Maha- 
raj Singh and Jagat Singh, his 
sons by his second wife Mt. Indrani. 
An application was made on 11th 
January 1926 on behalf of Mt. Kau- 
shalya Bai, the unmarried daughter to be 
made a defendant, and she was brought 
on record as defendant 9. Randhir Singh 
was born on 24th May 1926, and was 
brought on record as a defendant on 27th 
July 1926. 

The lower Court has passed a prelim¬ 
inary decree for partition, and agaiust 
that decree two appeals have been filed in 
this Court:one, first Appeal No. 93 of 1926 
by Dharop Singh and the other by Ratan 
Singh, Ude Singh, Maharaj Singh, Jagat 
Singh and Randhir Singh, First Appeal 
No. 110 of 1926. All the points urged in 
the memorandum of appeal filed in ap¬ 
peal No. 110 of 1926 have been urged in 
appeal No. 93 of 1926 and, therefore, the 
judgment in appeal No. 93 of 1926 will 
decide both the appeals. 

The first question to be decided is as 
to whether a sum should be set apart 
for the marriage expenses of unmarried 
sons because the married sons were 
married from family funds. It was 
argued that as tho marriage of the sons 
must be performed by tho father, there¬ 
fore, it was his duty to make a provision 
for their marriage expenses, when a 
partition is effected between the father 
and the sons, and because tho father was 
hound to make an equitable partition 
between himself and his sons. Marugayya 
v. Palaniyandi (L) wars cited in support 
of tho latter viow but it only decide- that 
a Hindu father can effefct an equal parti¬ 
tion of ancestral property between him¬ 
self and his sons and doe s not say any- 

(lj [ 1916) 81 M. L. J. 147=30 1 C. 507 = 
(191C) 2 M. W. N. 284. 
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thing about an equitable partition. It 
has been decided by their Lordships of 
the Privy Council in ' Ramalingam 
Annavi v. Narayana Annavi (2) that 

the institution of a suit for partition by a 
member of a joint Hindu family effects a 
severance of the joint status of the family 
and a member of the family who is then un* 
'married is not entitled to have provision made 
•in the partition for his mirriage expenses, 
ilthough he marries before the decree in the 
suit is made. 

As a severance of the joint status of 
the family ha3 been effected by an un¬ 
equivocal declaration of intention to 
separate, provision cannot be made for 
the marriage of the unmarried son3 of 
Dharop Singh. In Pranjivan v. Motiram 
(3) it has been held that 

uuder Hindu law, in a suit for partition, 
marriage expenses incurred by a party after 
the date of the suit and before the trial, or any 
prospective marriage expenses cannot be 
allowed. 

The amount which has been spent on 
the marriage of Ratan Singh shall be 
accounted for by the appellant when ho 


submits an account of the joint family 
property in his possession. 

Next point which requires cosidera- 
tion is as to whether the married 
daughter is entitled to a share in the 
joint family property. The learned coun¬ 
sel for the appellant has quoted the 
following passage from Viramitrodaya in 
support of his*contention : 

Hence in partition after the death of the 
father, the (maiden) sisters are entitled to got 
shares out of the paternal property, and not 
that they are only to be disposed of in marriage. 
Hut if (partition takes place)- previously 
(to the father’s desmise) they get only whatever 
the father gives, for there is no pirticulir text 
on the point. 

This passage cannot bo an authority 
for tho proposition that a daughter is 
entitled to a share. Dharop Singh could 
give his daughter whatever ho liked 


before tho partition and may give anj 
thing ho chooses to do from his shai 
now, but tho daughter cannot as of rigl 
claim a share as she has done. Tho gi; 
will live with her parents and no specif 
amount is likely to bo spent on hor edi 
cation. The cost of maintenance an 
education can be easily met from tli 
interest tho synount which is bein 
provided for her marriago 

A perusal of Ex. P . 3 makes it cloa 
thayit contains lists of properties whic 


(2) A. I. R. 1922 P. 0. 201 
I. A. 168 (P. C.). 

(3) A. I. R. 1927 Rom. C51. 


45 Mad. 489= 


were divided on Asadh Badi 10 Sambat 
198L and were allotted to the shares of 
Amar Singh, Than Singh Rajaram, Ratan 
Singh, Ude Singh, Mabaraj Singh and 
Jagat Singh and Dharop Singh. First three 
lists contain tho signatures of Amar 
Singh, Than Singh, and Rajaram res¬ 
pectively on the list of properties which 
fell to their share and the other five lists 
bear the signature of Amar Singh only. 
It is thus clear that the properties con¬ 
tained in those lists were divided on or 
before Asadh Badi 10 Sambat 1981 and 
a severance of the joint family property 
took place in Sambat 1981. 

Randhir Singh, who was born on 24th 

May 1926, long after the filing of this 
suit, and after a severance of the inter¬ 
ests of the coparceners had taken place, 
is not entitled *to a share in tho joint 
family property. 

The appeal is therefore, dismissed with 
costs. The pleader’s fee in each apppeal 
will be Rs. 200. Respondents 4 to 10 are 
not entitled to any costs. 

N K- Appeal dismissed. 
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IIallieax and Kckkhede, A. J. Cs. 

Shekh Kaudu —Appellant. 

v. 

Berar Ginning Co., Ltd. —Respondent. 

First Appeal No. 17-B of 1927, Deci¬ 
ded on 17th January 1928, from decision 
of Disk. Judge, Akola, D/- 18th December 

1926, in Misc. Judicial Case No 146 of 
1925. 

(a) Companies Act, S. 247 (5 )—Company can 
be wound up even after it has been dissolved 
—1 erson who was a shareholder of the company 
can apply for dissolution. 

The proviso to S. 247 (5) of tho Companies 
Act shows clearly that a company can bo wound 
up even after it has been dissolved. But in tho 
caso of a defunct company the person on whoso 
application this can be done cannot bo an exis¬ 
ting sliaroholdor beoause there is no such 
person; it must be any person who was a share¬ 
holder at tho time of tho dissolution. 

. . _ . [P 195 C 1) 

# (6) Limitation Act, Art. 181— Art. 181 
applies to all applications to Court unless they 
are governed by some other provision, 

Article 181 govorns tho limitation of every 
application made to a Court under any Act 
except those for which different periods are 
proscribed in tbo Acts itself under which thov 
are raado. [p ^ q i j 

G. G. Hatwalnc —for Appollanfc. 

A. V. Kharc for Respondent. 
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Judgment —This appeal is against 
the dismissal of an application for wind¬ 
ing up a company, made on lGth Novem¬ 
ber 1925, under S. IGG, Companies Act 
(7 of 1913). The company in question 
is the Berar Ginning Co. Ltd , Akot, 
which was formed in 1905 and worked 
only till 1910. On 15th September L915 
the Registrar of Joint Stock Companies 
struck it3 name off the register, so that 
it was dissolve! on that day under S. 217 
(3) 'of the Act. The only respondent 
moationod in the petition of appeal is 
the company itself. How notico was 
serve! on this defunct company in tho 
lower Court or was to be served on it in 
this Court does not appear, nor would 
that bo more possible on the appellant 
having given the ton year old corpse an 
appearance of lifo, but no home, by 
getting it3-nimo restore! to tho register 
after tiling the appeal, lie was sived 
:h*ora having his appeal thrown out on 
this ground by the granting of the appli¬ 
cation, which he strenuously opposed, of 
one Narayan Udebhau to he made a res* 
ponlent. Narayan Udebhan was at ono 
time a director of tho company and 
opposed the application in tho lower 
Court, though in that Court's order he is 
wrongly stated to bo ono of the three co* 
applicants, the name of one of whom is 
omitted. 

The application lias been dismissed on 
the ground that the applicant has failed 
-O prove that ho was a shiroholder. He 
proved that ho was a shareholder during 
tho whole of tho lifo of tho company and 
at tho time of its dissolution, but tho 
loarnod District Judge seems to have 
thought that his failure to prove that ho 
had not transferred his shares after its 
death led to a presumption that ho had. 
That is a finding that something that i 3 
impossible actually did happen. Tho 
provisa to S. 217 (5), Companies Act, 
^hows clinrly that a company can be 
wound up aftor it has boon dissolved. 
B it in tho caso of a defunct company the 
porson o-i whoso application this can ho 
•Jono cn-nt ho an oxisting shareholder 
Jooausc there is no such person; it must 
. IQ any porson who was a shareholder at 
jtho time of tho dissolution. Tho appol- 

l [ant la undoubtedly entitled to apply for 
an ordor under S. llifi of tho Act. 

But the application is time barred throe 

Umosoyor. Tho reasons for tho finding 

Lhat it is not aro statod as follows: 


Tho Court can pass a winding up order after 
tho company has been struck oil tho register] 
and consequently no limitation begins to run 
from that date. The right to present a petition 
for winding up is unafiected an! still subsUu, 
aod the application is not barred by any rule of 
limitation. 

In each of those two statements of 
oxactly tho same thing tho first sentonca 
seems correct enough but there is no 
apparont logical connexion between it 
an! the second. At first sight the natu¬ 
ral answer to the question of limitation 
for such an application would be that it 
is governo! by Art. 181, of the Schedule 
of the Limitation Act, the right to apply 
accrues afresh on each day of the lifo of 
tho company, hut not after its death, so 
that tho application can bo put in at any 
time during its lifo or within three years 
of -its death. In that view the present 
application is time barred. 

It i3, however contended for tho appel¬ 
lant that Art. 181 of tho Schedule of tho 
Limitation Act applies only to applica¬ 
tions under tho Civil Procedure Code 
and that for applications under any ofcher 
Act there is no period of limitation 
whatever except whore some period is 
6xod by tho Act itself. This somewhat 
startling proposition, which was, in sub¬ 
stance, accepted by the learned Judge of 
the lower Court, was not supported by 
any reasons but by mere citation of the 
decisions uf the Bombay High Court in 
Uai Manekbai v. Manekji Kavasji (l), 
of the Allahabad High Court in Ran- 
bir Singh v. D rig pal (2), and of tho 
Calcutta High Court in Tiluck Singh v. 
Parsotcni Proshad (3), Ralimat Karim 
v. Abdul Karim (4), and Saroja Sundan 
Basalc v. Abhoy Charan JJasafc (5). In 
tho last of those cases tho question was 
mentioned but found not to arise and was 
not answered. Of tho rest the first gives 
certain reasons for taking tho viow for 
which tho appellant contends and tho 
rest merely follow it without stating any 
further reasons. 

Tho reason given for adopting this 
viow in Bai Manekbai v. Manekji Kavasji 
(I). is that all tho other articles of tho 
third division of tho Scheduio of tho 
Limitation Act refer to applications 
under tho Civil Procedure Codo* on this 

0 

■ ■ • — 

(1) [ 1883] 7 Born. 213. 

(2) CLH03J 10 All. 23—(1803) A. W. N. 108. 

(3) [LS95J 22 Cal. 021. 

(1) (1907] 31 Cal. 672 — 11 C. W. N. 071=5 
C. L. J. 110. 

(3) [1011] 11 Cal. 810-24 I.C. 27. 
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it is considered probable that the con¬ 
cluding or “omnibus” article must refer 
to applications of the same kind, that is 
applications under the Civil Procedure 
C)de. The premise would seem to lead 
more to the contrary conclusion, especially 
as it is hard, if not impossible, to fiod 
any applicition under the Civil Proce¬ 
dure Code requiring limitation at all 
that is not mentioned specifically in the 
schedule. 

It is certainly true that the last 
article must refer to applications of the 
same kind as those already specified, but 
it cinnot be said that an application 
under one statute is not of the same kind 
a3 an application under another, and 
still less can it lie said that an applica¬ 
tion under one statute is of one kind and 
applications under all other statutes 
taken together of another. It is clear 
that the view taken in these cases is 
directly contrary to that generally accep¬ 
ted in practice without even a suggestion 
that anything else is possiblo. Nor in¬ 
deed does anything else seem possible, as 
it would mean thit every application 
under any Act other than the Civil 
Procedure Code for which no special 
period of limitation is provided by that 
Act, like the present one, could be made 
a h indred years after the right to make 
it had last accrued. 

But S. 29, Limitation Act, puts the 
matter beyond all doubt. It provides 
that nothing in the Act shall affect or 
alter any period of limitation prescribed 
for any ‘application by any special or 
local law in force in British India. If 
the Act did not apply in the first place 
to all applications, even under special 
and local laws, it would be mere waste 
of time to say that it was not to apply to 
those of them for which spocial periods 
were prescribed by those laws. It is 
clear that Art 181. of the Schedule of the 
Limitation Act governs the limitation of 
every application mado to a Court under 
vny Act except those for which different 
periods are proscribed in the Acts itsel' 
ander which they aro made 

T ‘n a ( PP0 -'n b0 dis “iissed and the 
appellant will bo ordered to pay all the 

costs of the respondent Narayan Udebhan 

in both Courts. The pleader's feo in this 
Court will bo fifty rupoos. 

N,K ’ Appeal dismissed. 


* » 
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Halufax, A. J. C. 

Kshamadhar Prasad — Plaintiff—Ap¬ 
pellant. 

v. 

Mt. Saraswati and another —Defen¬ 
dants—Respondents. 

Second Appeal No. 209 of 1927, Deci¬ 
ded on 4th January 1928, from decree 

of Dist-Judge., Hoshangabad, D/-27th 

January 1927/ in Civil Appeal No. 132 
of 1926. 

Hindu Law—Divorce at wife's request—She 
should return ornaments given by her husband. 

With Hindui, among whom divorce and re¬ 
marriage are permitted, it is a very common if 
not universal custom that when *a woman is 
divorced for misconduct or at her own request, 
she returns to her husband all the ornaments 
hei has given her, whether at the wedding or 
iater. . [P197C2J 

(6) Hindu Laxo^Voimn marrying second 
husband 6ec md husbani should refund costs 
of first marriage [obiter). 

lb is almost a recognized custom that if a 
woman marries for a second time her second 
husband refunds to her first husband the cost 
or tho marriage. [P 197 q 2 ] 

N. G. Dose and M. B. Pathak—lor Ap- 
pellant. 

P. C. Dutt —for Respondents. 

Judgment.— The plaintiff Kshama¬ 
dhar Prasad Gujar married defendant 1, 
Saraswati, by pat on 2Lst February 19L6 
and she lived with him at Chaura Hat 
for six years. On a day between the 
middle of February and the middle of 
March 1922 she set off from Chaura Hat, 
with her husband’s consent, on a visit to 
her mother at Sankla, as she had pro¬ 
bably often done before, being escorted 
by her brother Dhanraj and Imrat Lai 
who is apparently some sort of a cousin. 
As is usual on such occasions, she took 
with her all the ornaments given to her 
at tho wedding by the plaintiff, which 
were worth Rs. 823-8-0. Two months 
later, on a dato botweon the 13th April 
and 11th May she was married to Par- 
moshwar Das Gujar of Sankla, and they 
both now live with her mother Radha 
Bai. Tho plaintiff thereafter demanded 
tho return of the ornaments his wifo had 
taken with her, and the demand was re¬ 
fused. Accordingly, on 9th March 1925, 
ho tiled the present suit for tho payment 

of Rs. 823*8 0 against Saraswati and her 
mother (who died during the trial) and 
Parmeshwardas and also Dhanraj and 
Imratlai. 
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One of the many absurd results of the 
usual vagui examination of questions of 
law that do not arise and the neglect of 
the actual details and facts of the case is 
the position of Dhanraj and Imratlal. 

It is obvious that on the allegations in the 
plaint neither of them has any concern 
with the case and they should both Have 
been discharged *as soon as they filed a 
written statement paying so. In the 
first Court, however, it was found that 
they wero necessary parties to the suit 
be auso they were “ proved to have re¬ 
moved defendant 1 with ornaments to 
her parents. ** There was no examina¬ 
tion of their liability, and the decree for 
Rs. 823-8-0 was passed against all the 
(our surviving defendants. 

The appeal to the Court of the Dis¬ 
trict Judge was filed by Saraswati and 
Parmeshwardas only, and the learned 
Judge ordered the dismissal of the suit, 
without mentioning the names of Dhan¬ 
raj and Imratlal. The whole matter 
was left entirely out of sight till it was 
brought to the notice of the parties by 
this Court at the hearing of the appeal 
filed by the plaintiff against his wife and 
her second husband. But the District 
Judge could not and did not sot aside 
the decree against the two defendants 
who were not parties to the appeal be¬ 
fore him. The result is that the plain¬ 
tiff still has a decree against Dhanraj 
and Imratlal for tho value of the orna¬ 
ments in the possession of Saraswati and 
Parmoshwardas which, according to the 

judgment of tho District Court, belong to 
them or to her. 

Tho judgment of tho District Court is 
as follows: 

Though tho ornamcuta wore given to Sjiras- 
«svati on tho morning after tho wedding they 
form a part of tho wedding gifts and aro not 
gifts unconnected with tho marriago as was 
hold in tho first Court. They aro thoroforo, hor 
otridhan. It is statod by the plaintiff's witnesses 
Babu and Raghuraj Singh (P.W. 2 and I*. W. 3) 
that as she has desorted hor former husband,she 
is liablo to return tho ornaments. This ovidence 
was admitted in spite of (tho absonco of) any 
pleading as to custom regarding divorce or de¬ 
sertion prevailing among tho caste to which 
tho parties belong. A divorco can only tako 
placo by mutual consont and thorc is no such 
.,hing as dosortion by tho wife of tho lawful 
uusbnnd, and to recognize such dosortion as 
1 awful requires specific pleadings which aro 
■ibsout in tho case. Mt. Saraswati, thoreforo, 
^ontinuos to bo the lawful wife of plaintiff and 
aer -..ccond rnarriago with Parmcshwardas can¬ 
not bo conaiderol as legal. 


There is no allegation that the’ gift 
wis raido subject to tho condition that 
tho ornamonts should bo returned if tho 
woman deserted her husband. 

Moreover a custom whereby a wife married 
according to the rules of the caste i3 able to 
deiort Inf husband a: hor own sweet will, 
with tho only paailty of the return of tho 
belongings given to hor by tho former husband, 
appears to be both immoral and against public 
polioy. 

It is not necessary to discuss tho 
mistakes in this, as they .are obvious. 
All that need bo said is this: it is for 
the parties to state tho facts only and 
for tho Court to discover tho law appli¬ 
cable to them. There could hardly be 
better evidence than the filing of this 
suit of the plaintiff having released his 
wife so as to mako her second marriage 
valid. If it is required thoro is plenty, 
and both parties aro now agreed that 
both marriages aro perfectly valid. In 
tho body of customs known as the Hindu 
law as expounded in the ancient texts 
there was no divorce and therefore no 
provision for what should happen in the 
case of divorce. But the Hindu law with 
which we are coocerned is the body of 
customs oxisting to-day. 

But it is only indirectly that we aro 
concerned with the Hindu law at all. It 
is beyond doubt that with Hindus, among 
whom divorce and remarriage are per¬ 
mitted, it is a very common if not uni¬ 
versal custom that when a woman i6 
divorced for misconduct or at hor own 
request she returns to hor husband all 
the ornaments ho has given hor, whether 
at the wedding or later. It is almost as. 
well recognized that if sho marries again 
her second husband refunds to her first 
husband the cost of tho first marriage,| 
but with that wo a,ro not concerned. It 
is clear then that in this case when 
Kshmadhar Prasad gavo his wifo tho 
ornaments sho made a tacit promise that 
sho would give them back if ever ho 
divorced her for * misconduct or at hor 
own request. As ho has divorced hor at 
hor own request she most give them 
back. 

Tho decree of tho lower appellate 
Court will he sot aside and that of tho 
first Court will bo restored. Tho two 
respondents Saraswati and Parmosh- 
wardas will pay tho wholo of tho plain¬ 
tiff’s costs in all throo Courts. The 
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defendants will pay their own costs. 

The pleader’s fee in this Court will be 
fifty rupees. 

. Appeal allowed . 
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Findlay, J. C. 

Ramclianira Naraym — 

Appellant. 

v. 

Jaicleo Rimji — Defendant—Respon' 
dent. 

Second Appeal No. 221 of 1926, De¬ 
cided on 19th January 1928, from decree 

of Dist. Judge, Nagpur, D/- 12th Febru¬ 
ary 1926, in Civil Appeal No. 214 of 1924. 

Transfer of Property Act, S. 52 —Partition 
proceedings revenue Court and a regular suit 
distinguished—Partition proceedings whether 
von entnus depends on particular facts. 

The partition proceedings may be a priori 
noa-conteatious is aa admitted proposition. A 
partition proceeding is, in its essence, difleront 
from a suit. Every suit, prima facie, involves 
some contest between the parties, or a claim to 
be settled between them, and the latter propo¬ 
sition is true even of an uncontested suit, 
whore what the plaintiff wishes is that he 
should obtain his relief. In partition proceed- 
^ n 8®t parties on either side may be agreeable 
thereto, the main object being that a formal 
record should be made by the revenue Court of 
the arrangement they desired offeoted. In 
other words, the parties in a partition suit need 
not necessarily start with any difference bet¬ 
ween th.*m, whereas, even in an uncontested 
civil suit, the position is very different. Every 
case of this sort must bo decided on the parti¬ 
cular merits thereof: II N. L. R. 21* l C \V N 
02 and 29 All. 33), Foil.-, G X.L.R. 140, Ref and 
27 Cal. 77, Ditf. [P 193 C 2, P 199 C 1J 

V. R. Dhoke —for Appellant. 

R • N. P had hay —for Respondent. 

Judgment— The facts of this case arc 
sufficiently clear from the lower Court’s 
judgments, and the only point in dispute 
in the present second appeal is whether 
or not the doctrine of lie pendens applies 
to the case. This, in turn, largely de¬ 
pends on whether the partition proceed¬ 
ings, as evidenced l,y E*. P -1, the order 
therein, were contentious or not Bsforo 
dealing with this matter, however I 
desire to allude to the fact that the 
pleador for the appellant desired me to 
take ,nto account certain documents 
which were .filed with the petition of 
appeal in the lower Court as it hoc i ° 

-0.1,1 S' 

the question of whether the partition 
proceedings were or were not conten 


tious. As regards these documents, an 
objectionable and erroneous pracfcioe was 
exercised of filing them with the petition 
of appeal under a note that they were 
filed for facility of reference.** These- 
were documents which, if the plaintiff- 
appellant thought were necessary or re¬ 
levant to his case, could and should have 
been filed tn tli3 first Court. If there 
were any good reason for not having pro¬ 
duced them there, his proper procedure 
was to have filed au application in the 
lower appellate Court for their due ad¬ 
mission there. Neither course was taken 
and it was obviously attempted to have 
them brought on record, so to speak, by¬ 
way of a side-door. The Judge of the 
lower appellate Court has very properly* 
ignored these docum3nts and not admitted 
them on recorl and I also am compelled 
to treat them accordingly. 

. The one Question in the case, therefore, 
is whether the partition proceedings were 
contentious or not. The order of the 
partitioning officer shows that the non- 
applicant in the partition proceedings had 
no objection to the partition. He had, 
however, advanced a claim to a share in 
the field with which we are not con¬ 
cerned, but, as the revenue officer had 
apparently pointed out to him that the 
field in question had been in exclusive 
possession of the other party for nearly' 
seven years, he could not claim a share in 
the non-applicant thereupon concurred 
in this view. Can it not, in those cir¬ 
cumstances, bo said that the partition 
proceedings in question were contention* 
or not. The partition proceedings may¬ 
be a priori noa-contentious is an ad¬ 
mitted proposition: cf. Chandan Singh 

a F j a n r, V r deoision ofSkinner, 

A. J. C., in Dhirajsingh v Dinanath (2), 

does not seem to ba peculiarly apposite 
in the circumstances of the present case 
In the suit in question there has obvi 
ously been for some time a contest, and 
the mere fact that eventually a compro¬ 
mise decree was passed was held by the 
learnsd Acting Judicial Commissioner 
not to imply that this litis contestatio 
had ceased. In its very nature, however, 
as has frequently been pointed out, a 
partition proceeding is. in its eisenco,. 
different from a suit. Every suit, prima | 
facie, involves some contest between the 
parties, or a claim to ho settled between 

(1) c 1915J 11 N. L. R. 21=27 l7lh 940 

(2) [1910] CN.L. R. 110=3 I. C. 288 
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them, and the latter * proposition is true 
even of an uncontested suit, where what 
the plaintiff wishes is that he should 
obtain a decree by which he can effec¬ 
tively obtain his relief. In partition 
proceedings, parties on either side may 
be agreeable thereto, the main object 
being that a formal record should be 
made by the revenue Court of the ar¬ 
rangement . they desired effected. In 
other words, the parties in a partition 
suit need not necessarily start with any 
difference between them, whereas, even 
iin an unoontested civil suit, the position 
is very different. Every case of the sort 
must be decided on the particular merits 
thereof. 

1 am aware that the decision in Shaik 
Khan Ali v. Pestonji Eduljee (3), was so 
far dissented from by Maclean, C. J., and 
Banerjee, J., in Jogenira Chunder Ghose 
v. Fulkumari (4) but, even in the latter 
case, Maclean, C. J., remarked as follows: 


A contentious suit is a suit involving conten¬ 
tion, and it is perhaps difficult to predicate of 
any suit, at the moment of its inception, whe¬ 
ther or not it is likely to be contentious; but if 
in point of faot, it turns out to be a suit which 
was contested, as is the case here, then, to my 
mind, the suit is a contentious one and the 
flection applies. It seems to me that in order 
to appreoiate whether the section applies, we 
must regard the event, and io this case the 
event showed a contested suit. 


This principle, with all due deference, 

I fully coinoide in and, if we apply it to 
^ the facts of the present case, there can, 
I think, be no question but that, on the 
terms of P.-l, the partition prociedings 
in question were utterly non*contentious. 
The decision of their Lordships of the 
Privy Council in Faiyaz Husain Khan 

V * P ra<l ! Narain (5) contain* nothing 
which, in my opinion, would imply that, 
in the present cise, the doctrine of lis 
pendens necessarily operated. Even if it 
can be held that the objection raised and 
withdrawn with reference to an entirely 
different field would have rendered the 
4 proceedings contentious, there has been 
no proof of when the objection was first 
raised, or oven of when the non-applicant 
m the revenue proceedings was served 
with notice. I am of opinion, therefore, 
that the District Judge was correct in 
holding that there were no contentious 
PJ-oeoolings regarding the land in suit. 

(3) [1897J 1 C. W. N. 02. 

? UJM] 27 Cal. 77— l C. \V. N. 251. 

U) C1007j 29 All. 33J —10 O C. 3U=3l 1. \ 
102 — 4 A. L. J. 314 (l\ C.). 


Further, I am of opinion that, in any 
event, the terms of S. 52, T. P. Act, did 
not apply and could not apply proprio 
vigore in the facts of the present case. 
There was admittedly no contention 
whatever regarding the present field, but 
as regards an entirely different one, if as 
I have said, it could with any accuracy, 
be predicated of the partition proceedings 
that there was any contention at all. As 
Lord Macnaghten pointed out in the 29 
Allahabad case quoted above at p. 345, 
the correct method of stating the doctrine 
of lie pendens is that pendente lite ueither 
party to the litigation can alienate the 
property in dispute so as to affect his 
opponent. If this principle be applied to 
the facts of the present case, it seems to 
me obvious that no question of lis pen¬ 
dens arises at all. I am, therefore, of 
opinion that the decision of the lower 
appellate Court is a correct one. 

I desire to add that, in the course of 
argument, the pleader for the appellant 
made some effort to suggest that the 
terms of the lease were such as to imply 
that it wa3 not one made in the ordinary 
course of management of the village and 
as possibly a bogus or fraudulent one. 
No such ground was taken in the peti¬ 
tion of second appeal and, in any event, 
the finding on this point by the lower 
appellate Court is not one which I see 
the slightest reason for disturbing, even 
if it were open to me to do so. 

The appeal accordingly fails and is 
dismissed. The appellant must bear the 
respondent's costs. Costs in the lower 
Courts as already ordered. 

N.K. Appeal dismissed. 
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Kinkhede, A. J. C. 

Sirajuddin —Plaintiff—Appellant. 

v. 

Sonilal and another — Defendants — 
Respondents. 

Second Appeal No. 383-B of 192G, 
Deoided on 14th February 1928, from 
order of l9t Addl. Dist. Judge, Akolu, 
D, - 19th August 192G, in Miscellaneous 
Case No. 20 of 1926. 

Limitation Act, S. 5 —Appeal to the District 
Judge—Presiding officer returning the memo¬ 
randum /or presentation to the Additional 
District Judge —yui’jfiou of limitation -does no! 
arise as both Courts are part and parcel of tie 
sime Court. 

An uppeitl w.is preferred to the Court of the 
District Judge, but the presiding officer re- 
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turned the memorandum of appeal for presenta¬ 
tion to the proper Court as the value of the 
claim was below Rs. 1,000. Appeal was, there¬ 
fore, re-presented the same day to the 1st 
Additional Judge of the District Court, who 
found that the appeal was presented one day 
late, but after inquiry held that there was suffi¬ 
cient cause for condoning the delay of one day. 
He thought that this was not, however, the 
only thing for him to decide. He considered 
that he could not condone the delay of eight 
days caused by the presentation of appeal in 
the District Court. 

Held : that the questiou of limitation never 
arose as the District Court and Additional Dis¬ 
trict Judge’s Court were part and parcel of the 
same District Court. No question of the exer¬ 
cise of judicial discretion and condoning delay 
for sufficient cause within the meaning of 
S. 5, Lim. Act, ever really arose or could 
have arisen before him so as to necessitate the 
application of the principle laid down in 5 N. 
L. R. 25 to the facts and circumstances of the 
case : A. I. R. 1917 P. C., 150 and S. A. 47 -B 
of 1915, Foil ; 5 N. L. R . 25, Disf. [P 202 C 2] 

S. A. Ghadgay —for Appellant. 

A, V. Kkare —for Respondent 1. 

Judgment. — This is an appeal by 
plaintiff-appellant. It arises out of a 
suit instituted by plaintiff which after a 
long trial was dismissed by the Subordi¬ 
nate Judge, 2nd Class, Akot, on I2th 
December 1925. The plaintiff, therefore, 
preferred an appeal to the Court of the 
District Judge, Akola, on 18th Feb¬ 
ruary 1926; but the presiding officer, 
Mi* R- D. Pande, District Judge, returned 
the memorandum of appeal for presenta¬ 
tion to the proper Court with the follow¬ 
ing endorsement : 

The jurisdictional value of the claim is below 
Rs. 1,000. Appeals over Rs. 1,000 come to this 
(Jourt. The memorandum of appeal presented 
to this Court by Mr, S. M. Rihman, pleader for 
appellant, on 13th February 1920 is returned to 
him to-day the 25th day of Fobru*ry 1923 for 
presentation to the proper Court. 

Tho memorandum of appeal was, there¬ 
fore, re- presented the same day to tho 
1st Additional Judge of the District 
Court. The learned Additional District 
duello, on 2nd March 1926, passed an order 
faxing the case for hearing the appellant 
cn the point of limitation, as tho Deputy 

Clerk of Court had reported at tho time 
of initial presentation that it was barred 

nL h V fc u fcl0a by fchro ° days. Subse¬ 
quently the report was modified so as to 

make the appeal barred by time by one 

hJl 0 fr , AS a rasulfc of fcho enquiry 

hold, the learned Additional District 
So found that there was sufficient 
cause for condoning tho delay of one day 
Ho thought that this was not, however. 


the oijly thing for him to decide. As 
the memorandum of appeal was re-pre¬ 
sented on 25th February 1926, he con¬ 
sidered himself called upon to decide fcho 
further question whether the delay of 
eight days between 18fch February 1926, 
and 25fch February 1926 could be con¬ 
doned. He observed that the value of the 
appeal for purposes of jurisdiction being 
stated in the memorandum of appeal it¬ 
self to be Rs. 895-3-9, 

the appeal should have been filed iu this 

Court as, according to tho distribution memo. 

this Court takes up appeals in cases up*to 
Rs. 1,000. F 

He accordingly held that there could 
be no oversight, as deposed to by the 
pleader, and, thinking that the principle 
laid down in the case of Vithia v. Sakhya 
(l) governed this case, and that he was 
bound by it, rejected the appeal as time 
barred on 19fch August 1926. 

No. decree was, however, drawn up on 
the basis of this rejection of the appeal 
as barred by time. The appellant could 
consequently apply for a copy of fcho order 
only on 25fch August 1926 ; he filed bis 
memorandum of second appeal in this 
Court on 8fch November 1926 with only 
a copy of order attached thereto. But 
this Court ordered him to obtain and file 
a copy of deoreo. Since no decree was 
drawn up, fcho appellant had to move the 
lower appellate Court as pointed out in 
Maliu v. Kishan (2) to draw up a formal 
decree in the appeal. A decree was there¬ 
after drawn up in due course on 2nd 
April 1927, and on its copy being filed 
in this Court, on 25fcb April 1927, fcho 
second appeal was conditionally declared 
as duly presented that day. The respon¬ 
dent was served with a notice to show 
cau - e why the conditional order should 
not bo made absolute, and after hearing 
both parties on the point that order was 
mado absolute. It is, therefore, no longer 
open to the respondent to raiso the ques¬ 
tion that since fcho memorandum of 
seoond appeal was unaccompanied by a 
copy of fcho deoreo it was incompetent, 
and that it could not bo validly admitted 
on 25fch April 19*57 when fcho copy of 
decree was supplied. 

Jf at all that question is material at 
this stage I may obsorvo that the omis¬ 
sion to draw up a decrco in fcho appeal 
has been satisfactorily explained by fcho 

learned Additional District Judge _as 

(1) [1909] 5 N. L. R. 25=1L O. 901. " 

( 2 ) [1912] 8 N. L. R. 92 (95-96)=15 I. C. 935. 
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being due to prevalence of practice in the 
Akola Courts not to draw up decrees 
when appeals are dismissed as time barred 
before they are registered. Without 
going into the question whether the prac 
tioe is lawful or not, I may say that 
since the practice of a Court is tho lulo 
of the Court, I accept this explanation 
as satisfactory in the circumstances of 
the oaso. Moreover, the act of the Court 
ought to prejudice none is tho maxim 
which ought to apply to thisca^e. Until 
there was a decree in the civil appeal no 
right of second appeal could oome into 
being, and, therefore, no limitation for 
filing a second appeal could be said to 
have at all begun to run against the ap- 
pellant, until 2nd April 1927, when alono 
the decree was actually drawn up. For 
these reasons the memorandum of second 
appeal, though lodged in this Court on 
8th November 1926, must be deemed to 
have boon properly filed only when tho 
oopy of the decree was filed in this Court, 

The only important point~for deter* 
mination, therefore, is whether the deci* 
sion of the learned 1st Additional Dis¬ 
trict Judge on the point of limitation is 
correct. Now, as regards this point : I 
must at once say that the orders of both 
the District Judge and the 1st Additional 
District Judge are based on misapprehen¬ 
sion. If those Judges had turned their 
attention to the provisions of tho Central 
Provinces Courts Act, 1917, and in parti¬ 
cular to 8s. 14, 16, 20 and 26 (1) of 
the said Act they would have at onco 
found that under the statute for each 
civil district there can bo only one Dis¬ 
trict Court and not several District 
Courts; that an appeal from the decree 
of ft Subordinate Judge, 2nd Class, lies 
to tho District Court; and that, when¬ 
ever tho Local Government thinks it 
‘ necessary or expedient so to do, it 
appoints an. Additional Judge to any 
District Court, such Additional Judge 
being entitled to exercise tho jurisdic¬ 
tion of tho Court to which he is appoin¬ 
ted and tho powers of a Judgo there¬ 
of, subjoct to any general or special 
orders of tho Local Government as to the 
class or value of suits and appeals which 
ho may try, hoar, or dotormino, and sub¬ 
ject also, in respect of tho distribution 
of the business of tho Court, to tho con¬ 
trol of tho Judgo thereof. I am not 
awaro of any such general or special 
orders of tho Local Government. It is a 


matter of common knowledge that West 
Borar is a single civil district with 
headquarters at Akola. As, under tho pro 
visions of S. 16, only one District Court 
has been established, by the Local 
Government for West Borar, and, in ex 
orcise of tho powers vested in it, under 
S 26 (1) of the Act, it has appointed 
several Additional Judges to that Court, 
it follows that the District Judge and 
the several Additional District Judges 
are Judges of one District Court. 

Tho appointment of several Judges 
does not in law split the District Court 
into several Courts; as pointed out by 
Sfcanyon, A. J. C., in Ganappa v. Bal- 
want (3) 

It remains one Court with several Judges, 
exactly in tho same way as the Court of the 
Judicial Commissioner and every other Court 
to which Additional Judges may bo appointed. 

Much less would the distribution memo, 
of the District Judgo entitle each presid¬ 
ing officer to look upon himself as con¬ 
stituting a different Court. As happily 
expressed by the learned Additional 
Judicial Commissioner in the aforesaid 
case, 

the appeal lay to the District Court of ^ est 
Borar. It was filed in that Court within timo 
and duly stamped. By an error it went by the 
wrong door and oarae before a wrong Judgo; 
but that was a mere irregularity with reference 
to the distribution cf the Court’s business. It 
did not affect the validity of the presentation 
for the purposes of tho law of limitation. 


In this case, both the District Judge 
and also the 1st Additional District 
Judgo havo overlooked tho fact that each 
of them forms part and parcol of the 
District Court, and that tho appeal, as 
provided for by S. 20, Central Pro¬ 
vinces Courts Act, unquestionably lay to 
tho District Court. Tho District Judge 
ought, therefore, to have sent the case to 
tho proper Judgo of his Court; instead of 
doing so ho erroneously made an order 
returning tho appeal to tho appellants 
pleader 'for presentation to tho proper 
Court”; tho 1st Additional District 
Judgo, in his turn, conceiving himself to 
bo a different Court from the District! 
Judge’s Court, passed tho order tbati 
when tho appeal was lodged before him it 
was barred by limitation by eight days 
Really spoaking both tho Judges were 
wrong. No question of delay by reason 
of tho momo»*andum of appeal being de¬ 
tained before tho District Judgo from 

(Hi fiocond Anno.il No. 17*B of 1915. 
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18th February 1926 to 25th February 
1926 at all arose in the case. Since, the 
one clay’s delay in the initial presenfca- 
tion, the memorandum of appeal re¬ 
mained no more open to objection on the 
score of limitation. Since acceptance of 
a plaint or appeal by an officer of the 
Court appointed to receive them consti¬ 
tutes the institution thereof in the Court, 
it follows that the first endorsement dated 
,18th February 1926 about presentation 
to the District Court on the memorandum 
of appeal by the Deputy Clerk of Court, 
was itself sufficient acceptance even for 
•'he 1st Additional District Judge, as the 
same officer acted for both the aforesaid 
Judges. The second acceptance was, there¬ 
fore, a surplusage. The first appeal must, 
therefore, bo treated as validly instituted 
in time in the District Court on 18th 
February 1926. 

It is thus clear that the 1st Additional 
District Judge approached the question 
of limitation in such a manner as to 
indioate that he misdirected himself as to 
the 'law to beappliel to the cise, and 
erroneously conceived himself and the 
District Judge as constituting different 
Courts, whereas, as a matter of fact, they 
were part and parcel of the same District 
Court. Such misdirection is valid 
ground for interference: cf. Hrij Iiidar 
8in<jh v. Kanihi lltm (4). No question 
•of the exercise of judicial discretion and 
(Condoning delay for sufficient cause with¬ 
in the meaning of S. 5, Lim. Act, ever 
really.arose or could have arisen before 
him so as to necessitate the application 
of the principle laid down in Vithav. 

Sakhya (1) to the facts and circumstances 
of this case. 

The order as also the decree sub¬ 
sequently passed dismissing tho appeal as 
barred by time are hereby set aside and 
the lower appellate Court is ordered to 
register the appeal presented on 18th 
February 1926 as regular civil, appeal 
and decide it on its merits The appel¬ 
lant shall get refund of Court fee paid on 
the memorandum of second appeal Other 

costs of this Court shall bo paid by the 
respondents. 

NK - Appeal allowed. 


A. I. R. 1917 P. C. 
I. A. 218. 


153 = 45 Cal. 9i 



Commr. Income-Tax 


1928 


A. I. R. 1928 Nagpur 202 , 

Findlay, J.C., and Prideaux,{A. J.,C. 

( Maula ) Mohammad Ibrahim Itasa 
Malak —Applicant. 

v. 

Commissioner of Imome-tax, Nagpur— 
Non-Applicant. 

Misc. Petn. No. G1 of 1927, Decided 

on 17th January 1928, for leave to ap- 

peal to the Privy Council from decision-of 
iindlay, J. C„ and Macnair, A. J. C., D,'- 

i mo i U ^ Usl: 1927, reported in A. I. It. 
1928 Na<j. 10. 

J'fL C 'l S •• 109 ' CL (c) ~ Community as- 
sessed for Us income — Reference answered 

PrV,„ r lhe c ?. ,llrnun ity Leave to appeal to tie 
Prwy Council sought—Question whether cor.- 

*1 .“fj °. n °{ the community amounts to a trust 
or wakj—Leave teas <jranted. 

*J' OVi r°“. S - 109 ‘ ci - (<=)- Civil r. c„ is 

py m meet special cases, such, for 

example, as those in 4 which tho point in dispute 
is not measurable by money, although it may be 
of gre itpubhc or private importance.[P203 C 1] 

vJut R P . reicnta ‘ive and head of tho Atba-e- 

Naennr dar commu n>‘y residing at Mehdibagh 
' ??“ . ,w ‘‘ s assessed with a sum of of Rs. 2,000 

of the ‘tax payable on assessed income 

roferfinr.B mn5 v. 1D u y for “ oettain year, and the 
f m !, h ] ch was mado under S. 66, Iu- 

of Ineorri ct of !922), by tho Commissioner 

Central Provinces, was answered 
against the com unnity and feave to appeal to 

‘ought PS ° l th ° Privy CoUnoil w ‘‘» 

'' tIlat Ieavo should he granted as an all - 
™ P ° rtan ‘* eg!l1 < l ues t>on was involved as to the 

and a! t° f th *,° .u° nStitution of the community- 
a whoth ,°, r it9 constitution amounted to 

188 f 5 nr W p hof A ‘a m(P - C): 3) Al1 - 

231 Foil' L ' ^ 02 ttnd A ‘ R ‘ J921 Mad. 

’ ° [P 203 C 21 

n at ] Z ? ;al ’ var -(°r Applicant. 
tC N. Chaudliari for Non-Applicant. 

rder.—This is a a application for 
leave to appeal to their Lordships of the 

, ?? oil ayaiast a decision of a 
Dench of this Court consisting of Macnair, - 

A. J. C . and Findlay, J. C , in Commis- 

v - V - Af. E. It. Malak 

a * 3 the representative 

and head of the Atba-o-Malak Badar com • 

munity residing at Mehdibagh, Nagpur. 
aq the reference in question which was 
U k Qder Income-tax Act (11 of 

iy22; by the Commissioner of Income-tax 
Central Provinces, concerns the question 
of whether the income of the community 
is question liable or not liable to income- 
tax, the contention of the applicant be¬ 
ing that the property^ the community 

(1) A. J. R. 1929 Nag. 10. 
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in question is held under a trust or other 
legal obligation wholly for religious or 
charitable purposes. This Court decided 
that the last proposition could not be 
predicated of the community in question 
and leave to appeal is now sought. 

It has been admitted before us that in 
the present case, only a sum of Rs. 2,000, 
is involved as the income-tax payable on 
the assessed income of the community for 
the year 1924 25. No question, therefore, 
of thesubject-matter involved being above 
Rs. 10,000 arises and, on both sides, the 
position has been accepted that, if leave 
to appeal is granted, this must be done 
under S. 109, Cl. (c), Civil P. C. 

It has been urged on behalf of the ap¬ 
plicant that the question involved is one 
both of public and private importance. 

It is undoubtedly of great importance to 
the community involved which consists 
of some 200 to 300 individuals, a commu¬ 
nity, moreover, which is a.fluctuating one. 
Likewise, from the point of Government 
as regards its revenue from income-tax, 
the matter is undoubtedly of importance. 
Still further, although the Bench of this 
Court was only concerned with the assess¬ 
ment for a single year, the question is 
one which is bound to recur from to year 
and it is of the highest importance to all 
concerned that a final and binding con¬ 
clusion should be arrived at as regards 
the nature of the constitution of the com¬ 
munity concerned. 

As was pointed out by their Lordships 
of the Privy Council in Banarsi Prasad 
v. Kashi Krishna Narain (2), a provision 
like that containei in S. 109, Cl. (c), 
Civil P. C., is clearly intended to meet 
spooial cises, such, for example, as those 
in which the point in dispute is not mea¬ 
surable by money, although it may bo of 
great public or private importance. In a 
sense, this can be predicated of the pres¬ 
ent case, because the amount of income- 
tax involved is entirely indefinite and will 
depend, in reality, on the number of 
years in which the community is assessed 
to income-tax. In Najnvun-Nissa Bibi 
v. Amina Bibi (3), Richards, C J., and 
Muhammad Rafiq, J., were of opinion that 
the nature of the legal position of a por- 
son who has ojllectei the debts of a de¬ 
ceased individual by virtue of his being 

(2) (1901) 23 All. 227 (231) =28 I. A. 11=7 
Bar. 825 Q\ C.). 

(3) [1910] 33 All. 188 -33 ‘I. C. 345-14 A. L. 

J. 143. 


the holder of. a succession certificate 
granted under the provisions of the Sue' 
cession Certificate Act, 1888, is a sub¬ 
stantial question of law such as would 
support the granting of a special leave to 
His Majesty in Council. In the present 
case, the position is, from another point 
of view, somewhat similar ; an all-impor* 
tant legal question is involved as to the 
nature of the constitution of the commu¬ 
nity in question and as to whether its 
constitution amounts to a trust or a wakf. 
Moreover, as we have pointed out, tho 
question involved in this case is an im¬ 
portant one, which will have the effect of 
governing similar other cases which uro 
almost bound to arise from year to year, 
if this or any other similar or analogous 
community is assessed to income-tax: cf. 
Ilirjibhai v. Jamshedji (4), and Kesava 
Mudaliar v. Govindachariar (5). That 
a question of law is involved in the pro¬ 
posed appeal is obvious on the face of it. 
We, therefore, are of opinion that the, 
question involved is one of both public andj 
private importance and that it is highly, 
dosirable in tho interests alike of Govern¬ 
ment and of a community* like that of, 
which the applicant is the head, that the. 
matter at issue be finally settled once for 
all. 

We are accordingly of opinion that the 
case is a fit one in which to grant a certi¬ 
ficate under S. 109 (c), Civil P. C., and a 

certificate wi|l accordingly issue as craved 
for. We make no order as regards the 
costs in this application. 

N.K. Leave granted. 

(4) 15 B. L. K]T 02 T (1033). 

(5) A. ]. R. 1924 Mad. 231. 
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Moiiiuddin, A. J. C. 

Gulabrao —Defendant—Appellant. 

v. 

Mt. Manjoolabai —Plaintiff — Respon¬ 
dent. 

Second Appeal No. 344 of 192G, De¬ 
cided on 31st January 1928, from decree 
of I)ist. Judge, Raipur, D/ 29th January 
192G, in Civil Appeal No. 50 of 1925. 

(a) Limitation Act, S. 3 —Plea of prescriptive 
- right, i. e., positive limitation, cannot be taken 
at any stage—Plea of prescription belongs to 
the branch of substantive law of limitation 
which primarily strengthens the title of a parti/ 
and, therefore, cannot be taken at any stage. 

The pica of limitation which can bo taken at 
any stage of the suit and even in second appeal 
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relates .to that part of the law of limitation 
which is negative in its operation. [P 205 C 1] 

(6) Civil P. C., 0. 6, R . 17 —Amendment of 
pleadings should be allowed in order to over¬ 
come the effects of bona fide mistakes whether 
of law or fact . 

Amendment of pleadings should bo allowed in 
suitable cases in order to overcome the effects 
of bona fide mistakes of law or of fact, and 
it does not matter whether the assertions or 
omissions caused by such'mistakos were deli¬ 
berately made or not : A. I. R. 1924 Rang . 249, 

f° lL [P 205 C 2] 

M R. Bobde —for Appellant. 

Yadorao Dhagdikar —for Respondent. 

Judgment. The appellant before me 
seeks permission to amend his pleadings. 
His grounds are twofold. In the first 
place, it is urged that a plea of limita¬ 
tion can bo urged at any stage of the 
lis. Secondly, it is prayed that the 
statement regarding the time of alleged 
adoption into another family was too 
general and without specification of the 
exact date. The result was that it went 
unnoticed by all concerned. 1 

In order to appreciate these conten¬ 
tion, a general outline of the facts lead¬ 
ing up to the filing of the above applica¬ 
tions may usefully bo given. The ap¬ 
pellant s relation with the respondent 
would appear from the following table : 

Bandaji Sindhe (died 1911) 

Mfc. Tani Bai (died) 

Tatyi Rao (died 2-2-18) ^ Gulab Rao 

(Defondant) 

Mfc. Manjoola Bai (Plaintiff) 

The parties are Marathas and havo 
made the district of Raipur their place 
of permanent residence. It is not dis¬ 
puted that they are governed by tho 
Mitakshara sohool of Hindu law. Tho 
history of tho family is brief and simplo. 
Bandaji was the proprietor of the villago 
Kirna in Raipur tahsil. On his doath 
which occurred in 19L1 his property de¬ 
volved on his son3 Tatya Rao and Gulab 
l n 0 9 U1 1 shares. Subsequently, 

a, 8iv , on »? ^option in tho 

Mahadik family of Rajim in 1917 Tho 

plaint alleges that after this adoption 

Tatya Rao became tho solo owner of 

Iurna village and remained in solo pos¬ 
session thereof. In the mutation rogistor, 

only the rem ' ' was 8-annas 
f? •’ „-i. rem aimng 8-annas con¬ 
tinuing in fcho namo of G’lKh "Ran 


Mb. Manjoo Bai then -became the sole 


proprietor of Kirna. Tho defendant 
managed the village for her. Two years 
before tho initiation of this litigation the 
parties fell out and the defendant began 
to assert his title to a moiety of tho 
village and declined to give up its posses¬ 
sion. Aid of tho Court was, therefore, 
invoked to recover its possession. 

The defence made a general admission 
of the allegations contained in paras. 1 
to 8 of the plaint which include the state¬ 
ment about the time of his adoption. 
Allegations . regarding tho defendant 
being divested of his 8annas share of 
Kirna and of its possession were denied. 
It was pleaded that both Tatya Rao and 
after him tho plaintiff acquiesced in de¬ 
fendant’s possession of his 8-annas share. 
In mutation proceedings the plaintiff 
admitted tho defendant’s share. The 
legal plea of estoppel by acquiescence 
was taken against the plaintiff. It was 
further pleaded that the adoption did not 
and could not result in the loss of de¬ 
fendant’s defined share in his natural 
family and his possession thereof as its 
recorded proprietor was under a family 
arrangement which was consistently ac¬ 
ted upon for a sorios of years. Defend¬ 
ant’s possession was stated to bo in his 
own right. The litigation was charac¬ 
terized as ill advised 

Both the Courts below have held that 
by adoption into another family .tho de- 
fenda «t lost his right to tbo subject- 
matter of this litigation and that plain¬ 
tiff is entitled to its possession. Tho 
plea of estoppel has been hold to bo in¬ 
applicable to tho facts of tbo case. 

Tho ploa which is sought to bo added 
to tho defence is as under : 

Tho defendant was adopted on 3rd May 1912, 
and ho being in possession of tho oight annas 
s iaro in q ues ti°n over since,in spito of tho 
adoption, tho plaintiff’s claim is barred by 
time' and her titlo is extinguished by defen? 
d.int s possession which is adverse. 


As regards tho contention that tho 
ploa of limitation can bo taken up at 
any stago of tho suit, I am clearly of 
opinion that it is unsound Tho ploa 
taken is that tho plaintiff's right has 
boon extinguished and tho defendant’s 
established by the law of proscription. 
This ploa relatos to tho branch of sub¬ 
stantive law of limitation which pri¬ 
marily strengthens tho titlo of tho de¬ 
fendant. It doos not prescribo a period 
of limitation for a suit to bo brought 
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which forms thafc part of the law of 
limitation which is adjective. It has 
been aptly remarked at p. 5 of Rustomj’s 
Law of Limitation, 4th odn, that 
limitation properly so called is negative 
in its operation depriving a person of a 
power which he before possessed. Pres* 
cription, on the other hand, is affirma¬ 
tive, conferring on a person tho right to 
that which he has hitherto enjoyed in 


fact only. The plea of limitation which 
can be taken at any stige of tho suit and 
even in second appeal relates to that 
part of tho law of limitation which is, 
as remarked above, negative in its opera¬ 
tion. This being so, it is clear that the 
appellant cannot as of right take up the 
plea now. 


while the second part makes it incum¬ 
bent upon Courts to allow certain am* 
endments. As observed by my learned 
brother Hallifax, in Sheo Narayan v. 
Bam Prashad (L), 

Rule 17, 0. 6 of th^ present Code makes no 
express restriction on the discretion of the 
Court. 

In allowing an amendment in Anwar 
Khan v. Yakub *Khan (2), »my learned 

brother Prideaux observed that : 

Order G, R. 17 gives a Court great powers to 
permit either party to alter or amend his plead¬ 
ings and, therefore, the matter of amendment 
is one within ihe discretion of the presiding 
Judge. 

As a general rule this discretion baa 
to be exercised in favour of tbo amend¬ 
ment unless there be objections to its 
exercise and make it ‘injudicious. The 


T 


4 


The second ground however, rests on 
a different footing. The plaint contained 
a general averment in para. 5, that in 
19L7 tho defendant Gulab Rao was 
transferred to the Mahadik family of 
Rijim by means of adoption to Ganpat 
Rao Mahadik. This allegation is ad¬ 
mitted in equally or rather more general 
terms by the defendant in para. 1 of his 
written statement which says that tho 
statements contained in piras. 1 to 8 of 
the plaint are admitted One looks in 
vain to the record for specific pleadings 
as to the date or more exact time of the 
adoption. In fact, there are no pleadings 
on record beyond the defendant’s written 
statement except tho plaintiff’s general 
denial of all the allegations in paras 9 
and 10 of the written statement and tho 
defendant’s intimation that he does not 
wish to adduce any evidence to sub¬ 
stantiate the allegations in para. 10 of 
his written statement. It will bo seen 
that the defence mainly rests on asser¬ 
tion of its title and continuance of its 
possession of the subject-matter of the 
suit even after tho time of adoption. Tho 
exact tirno when this adoption took 
place was, therefore, a material point 
and essential for proper adjudication. 
All concerned seem to have lost sight of 
this. Now under R. 17, 0. G, Civil P. C., 
tho Court may at any stage of tho pro¬ 
ceedings allow either party to amend his 
pleadings in such mannor and on such 
terms as may ho just and all such amend¬ 
ments shall ho made as may ho nocessary 
for tho purpose of determining tho roal 
questions in controversy between the 
parties. Tho discretion given to Court 
by the first part of the rule is very wide, 


legal objection to the grant of the 
amendment is that it cannot be allowed 
if it is barred by limitation. The other 
main objection would be that the amend¬ 
ment sought is not made in good faith 
or it is mischievous or deliberately vexa¬ 
tious or unnecessary or frivolous or in¬ 
troduces an entirely different, new and 
inconsistent case or prejudices the other 
party in such manner as cannot be com¬ 
pensated by costs. No such objection 
obtains in the present case. Mere delay 
would not be na adequate ground for re¬ 
fusing an amendment. The defendant 
pleads inadvertence. In this connexion it 
will be observed that the Rangoon High 
Court has gone so far as to hold that 

amendment of pleidings should equally be 
allowed in suitablo cases in order to overcome 
tho effects of bona fide mistakes whether of law| 
or fact, and that it does not matter whether 
tho assertions or omissions caused by such 
mistakes were deliberately made or not : Sahib 
& Co. v. K. M. Admsa (3). 

In tho case before me the inadvertence 

or mistake, though negligent, is a bona 

fide one. The element of negligence can 

bo adequately compensated in costs 

which have been held by Bowen, L. J., to 

he a panacea which heals every sore in 

litigation. 

For these roas ins I allow the defen¬ 
dant to amend his pleadings as prayed 
for and send hack the ciso to the Court 
below to have tho amendment placed on 
record, examine the parties touching all 
matorial points relating thereto, recast 
or amend tho issues,admit fresh evidence 
on the question of tho date of adoption 

(1) A. I. R. 1023 Nag. 241. 

(2) A. I. R 1925 Nag. 02. 

(3) A. 1. R. 1021 Raug. 219=2 Rang. GG. 
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and the leigb'n of defoadint’s alleged ad¬ 
verse possession fco the knowledge of the 
other party and then decide the case on 
its merits. As regards costs, : it is decided 
that the appellant will bear his C03ts of 
this appeal and pay those of the respon¬ 
dent for the same irrespective of the 
ultimate result, and he shall in addition 
pay R 3 . LOO to the respondent. 

Case remanded. 
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Hallifax, A. J. C. 

Damodardas— Defendmt 2 — Appel¬ 
lant. 



llodba and others —Plaintiffs and Do* 
tondant 1—Respondents. 

Second Appeal No. 7L of 1926, De¬ 
cided on 16th June 1927, from decree of 
Dist. Judge, Wardha, D * 10th November 
1925, in Civil Appeal No 57 of 1925. 

# Civil P. C., 0. 6, It. 1 — Court must itself 
jind and examine all pleas of law that apply 
to facts of the cise— Practice. 

Court must find and oxaniino all picas of 
law that may possibly apply to the fact 3 for 
itself. It must not wait for the partios even to 
suggest them, still less for the partio 3 to plead 
them, which they arc expressly forbidden to 
do by the Civil Procsduro Code. Refusal by a 
Judge to examine a quostion of law applicable 
to the facts because it was not " pleadod ” 
earlier is his own condemnation ; he ought to 
see it for himself earlier but anyhow he should 
hasten to repair the results of his own inad- 
vortenco when a party reminds him of it. 

[P 207 C 1] 

T. J. Kedar —for Appellant. 

D. T. Manrjalmurti and G. S. Lule — 
for Respondents. 


Judgment.—The mortgage which 
plaintiffs claimed to redeem was oxoou 
on 8bh January 1872 by Narayan Pi 
who died in Docember 1880. The me 
gage was with possession and oornpri 
a two*anna share in the village of Sa 
and a field of 32*30 acres bearing 
number 51 and then described as mr 
wahit. Iu 1882 thero was an 'agreom 
botsveon tho mortgagee and some, if . 
all, of tho surviving members 1 of 
joint family of which the mortgagor I 
boon tho head, whereby tho mortga 
was to retain tho two-annas share in 
village and return tho field to tho ot 
party and tho mortgago was to bo 

gardod as extinguished. This agreom 

was duly carried out. 


The members of the family at that 
time were Ramji, aged 24 or 25, Govinda 
aged 16, Rodba aged 14, Ananda Bai the 
mother of Ramji and Govinda and Jhipri 
Bii the mother of Rodba, and they con¬ 
tinued to live together as a joint Hindu 
family till 1890. The main ’evidence of 
the agreement extinguishing the mort¬ 
gage is contained in a copy of an applica¬ 
tion for mutation of names in respect 
of the share in the village made by 
Ramji on the 9th February 1882 
(Ex. D-3) and a copy of the statements 
made by him and his mother Ananda 
Bai before tho Tahsildar in the enquiry 
started by that application (Ex. D*l). 
In both Runji’s application and deposi¬ 
tion the full details of tho agreement 
are stated. In the course of the form or 
ho stated that he was his father’s heir 
(waris), and in the latter that his 
father’s heirs were himself and his 
mother Ananda Bai, who was present 
with him and affirmed this statement. 

This has been accepted in tho lower 
appellate Court as an assertion that 
Ramji and Ananda Bai were the only 
heirs of Narayan, to the exclusion of his 
other two son9. That is, even at first 
sight, vory improbable, and the inclusion 
of the widow Ananda Bai along with 
Ramji would alone bo sufficient to show 
that it is impossible, and that they were 
both speaking as tho representative of 
tho joint family, though Rimji alone 
had tho legal right to do so. The sugges¬ 
tion that Rimji’s statement was even 
meant to bo a denial of his brothers' 
rights m tho inheritance, or rathor in 
the joint family property, is preposter¬ 
ous but even if it were possible it would 
be disproved, by his allowing them to 

enjoy their shires in the property with 
him for tho next eight yoars. 

But even if Ramji’s words cau bo 
akon as bearing tho moaning put upon 
them* they aro far from being the only 
evidence on the one quostion to bo de¬ 
cided, which is whether liis two younger 
brothers woro or wore not* partios to 
the agreement of which ho spoke. 
On this point tho learned District 
Judge says that it was novor tho first 
defendant s case that Ramji was repre¬ 
senting the joint family when ho deposed 
before tho Tahsildar, and that though ho 
might have raised that plea ho never did, 
and it was then too late to do so. 
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The Court must fiud and examine all 
jpleas of law that may possibly apply to 
the facts for itself. It must not wait 
for the parties even to suggest them, 
still less for the parties to plead them, 
(which they are expressly forbidden to do 
by the Civil Procedure Codo. Refusal by 
a Judge to examine a question of law 
applicable to the facts because it was not 
" pleaded ” earlier is his own condemna¬ 
tion ; he ought to have sgoq it for him- 
isolf earlier, but anyhow he should has¬ 
ten to repair the results of his own in¬ 
advertence when a party reminds him 
of it. 

But the matter in issue is not whether 
Ramji meant to deny his brothers’ rights 
ia the joint family property (and admit 
a right in his mother which she had not 
got) when he deposed before the Tahsil* 
dar. The que3tioa is whether the agree¬ 
ment of which ho then spoke, which had 
already been mado, was an agreement 
made on his own account only or on be¬ 
half of the whole joint family by him 
as the manager. The words of the ap¬ 
plication for mutation and of the deposi¬ 
tion seem to me quito sufficient proof 
that the agreement mentioned was mado 
by Ramji on behalf of the whole family. 

But there is still more proof of this. 
Ramji and his two minor brothers re¬ 
mained joint for eight years after the 
agreement and all of them acted on it from 
the beginning. They took possession of 
* the malik wahit field and became occu¬ 
pancy tenants of it and neither of the two 
brothers even thought of questioning the 
arrangement till Rodba was induced to 
execute the champertous sale on which 
the other plaintiffs sue in 1919. They 
both attained majority within six years 
after 1882, and Govinda lived till 1918 
while Rodba is still alive and ono of the 
plaintiffs. 

On the question which has not boon 
decided in the lowor appellate Court I 
find that when Rvmji entered into - the 
^ agreement of which bespoke in his de¬ 
position to the Tahsildar in L882, he did 
so as the manager of tho joint Hindu 
family of which he was a member an 1 on 
bohalf of tho other two members of it. 
In accordance then with the judgment of 

r?°* Council in Khiarajmal v. 

Haim (l) cited in tho judgment of tho 
lowor_Court, it must bo held that tho 

U) ti'JOJJ 82 Cat 290 .-‘J2 I7a.~ 23-S _ sTr'. 

731 (i\C.;. 


right of redemption i3 doad, having been 
extinguished at tho latest in 1894, nearly 
30 years before this suit was filed. 

Tho decree of the lower appollato Court 
will accordingly bo set aside and in its 
place a decree will issue dismissing tho 
suit and ordering tho plaintiffs to pay 
the whole of the costs of the opposito 
party throughout tho litigation. Tho 
ploader’s fee in this appeal will bo two 
hundred rupees. 

N.K. Appeal all cued. 

A. I. R. 1928 Nagpur 207 

Prideaux, A. J. C. 

Kashi rani —Plaintiff—Appellant. 

v. 

Balwant and osiers —Dofonlints—Res¬ 
pondents . 

Second Appeal No. 32G-B of 1923, De¬ 
cided oa 2Lst November 1927, against 
decree of Additional District Judge, 
Akola, D/- 25th Juno 192-3, in Civil 
Appeal No. 18 of 1923. 

Minor — Decree against — Carelessness of 
guardian ad litem is not sufficient to set asidr 
decree—Gross negligence on his part must be 
proved. 

The fa;t that tho guardian is either negli¬ 
gent or caroless is not sufticieut reason to war¬ 
rant tho decree being set aside. It is nocessarj 
to establish gross negligence on the part of the 
guardian of a miaoc before a decree can be set 
aside, though it is not every kind of negligence 
nor ovory degreo of negligonce waich will 
render.proceedings otherwise regular and pro- 
por, liable to be roopened: A. I. R. 192G All. 
3G, Rcl.on. [P 203 C 2] 

M. B. Niyogi —for Appollant. 

B. K. Bose and V. D. Shindekar —for 
Respondents. 

Judgment. —In this ciso tho plain¬ 
tiff’s late father Amrita and two others 
executed a mortgago-dood for Rs. 750 in 
favour of defendant 1 who sued on that 
document, obtaining on 31 sb August 1917, 
a preliminary decreo against tho plaintiff 
Kish iram, ho then bsing a minor. This 
decree was mule final on 3Lsb August 
1918. The plaintiff brought tho present 
suit, contending that no notice of tho 
final dojro was issued or sorved on his 
mothor, his undo Ganpat or his maternal 
uncle Sheoram with whom ho then lived 
The Court roa ler who had been appointed 
guardian ad litem for him during the suit 
did not lot tho family know of tho final 
docrco proceedings, lie contended, there* 
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fora, that the final decree did not bind 
him and asked it to be set aside and that 
he be given possession of the mortgaged 
property. Defendants 2 and 3 had pur¬ 
chased the property from defendant 1. 

Defendant 1 contended inter alia that 
the plaintiff’s father had only a two- 
thirds share in the field. But this con¬ 
tention has been rightly rejected by both 
the lower Courts. The defendant also 
denied fraud or gross carelessness on the 
part of the guardian ad litem and stated 
thit notice of the final decree had been 
duly served on that guardian who was 
present in Court when the decree was 
made final. 

The trial Court held that there was 
negligence on the part of the guardian 
ad litem. The decree was set aside, the 
plaintiff was given the land in suit on his 
depositing R*. 1,16L*4*0 for payment to 
defendant, and this payment was made 
within a month of the passing of the 
decree. 


On appeal by defendant 1, the Judge 
of the lower appellate Court writes : 

. . . . respondent l’s (plaintiff’s) mother 

having refused to act as guardian ad litem the 
Court reader was appointed in due course as 
guardian ad litem and the appellant was a9kod 
to pay Us. 50 for engaging a pleader on behalf 
of the minor. A defence was put in on behalf 
of the minor by his pleader and the preliminary 
decree was passed after some protracted trial on 
1st September 1917. It may not bo out of place 
to mention hero that the suit was instituted so 
far back as on 4th January 1915 and res¬ 
pondent 1 and his mother could not bo served 
in spite of the repeated summonses and notices 
till ‘20th September 1916. Respondent 1 was then 
admittedly 15 years old and thu9 he and his 
mother cannot deny knowledge of the suit when 
they wore servod after repeated summonses. The 
said suit did not end with the preliminary 
decree. It continued right up to the date of the 
final decree, vide explanation to the definition of 


the term decree in S. ‘2, sub-S. 2, Civil 
Plaintiff-respondent 1 cannot, therefore, 
plain of the ignorance of the proliminarj 
oreo and the proceedings subsequent th 
(which are admittedly tho proceedings in 
suit). At any rate his mother cannot clair 
said ignorance. In this view of tho cas 
notioe is necessary to be given to a defer 
when a decreo is to bo mado absolute. Ab: 
of notice cannot be a ground for sotting • 
a final decree: vide Babooji v. Ramgopal (1 
tho present case a notice was served on 
guardian ad litem (who w.is tho reader oi 
Court) and ho was present when tho case 
taken up. It is urged that ho should liav, 
formod respondent l’s mother or his , 
relations of tho proceedings taken for mr 
tho decree ibsolute. No doubt it would 
been well .and good had ho done so. How 
nnce he did not do anyth ing of tho kind 

(1) A. I. R. 1923 Nag. 320=19 N. L. R. 1 


not think the proceedings are in any way viti¬ 
ated. The law does not require any notice be¬ 
ing given and thus respondent 1 cannot claim 
any. 

The Judge held that the guardian ad 
litem was not careless; but assuming 
that he was either negligent or careless,, 
that itself was not sufficient reason to 
warrant the final decree being set aside. 
Culpable or deliberate negligence is re¬ 
quired and in the present case there is 
neither any pleading nor evidence to show 
that the guardian ad litem was deli¬ 
berately negligent. 

Now, it has been established by a 
series of cases that in a case like the 
present it is necessary to establish 
gross negligence on the part of the 
guardian of a minor before a decree 
can bo set aside, though it has been held 
that it is not every kind of negligence nor 
every degree of negligence which will 
render proceedings otherwise regular and; 
proper, liable to be re-opened: see Brij 
Raj v. Ram Sarup (2). Now, in the 
present case the issue dealing with the 
negligence of the guardian ad litem is in 
this form: 

Whether tho final decree in Civil Suit No. 4 
of 1915 was obtained without issue of necessary 
notices and by fraud of defendant 1 and negli¬ 
gence and want of enquiry on the part of the 
guardian ad litem? 

It seems to me obvious that the form 
which this issue should take is: 

Was the final dooree obtained owing to the 
gross negligence on tho part of tho guardian ad 
litem ? 

and I must remand the case to the trial 
Court for a fresh decision on this point. 
A minor and his property were concerned i 
although the suit itself was properly 
fought, yet it has to bo considered whe* 
ther the guardian ad litem made any at¬ 
tempt to inform the minor or his rela~ 
tions that a preliminary decree had been 
passed: he should have told them what 
tho result of not paying tho money would 
be. There is some doubt whether the 
Court reader who appeared in the final 
decree proceedings is tho same Court 
reader who was appointed guardian ad 
litem. This point mu 9 t bo cleared up. 

I note that tho field was foreclosed for 
some Rs. 1,000 below its proper value. 

W ith the above remarks I remand tho 
ciso. Costs here will abide the result. 

N K. Case remanded . 


(*) A. I. R. 1926 All. 36=48 All. 44. 



1928 Mt. Shantabai v. Gunwant Eao Nagpur 209 


A. I. R. 1928 Nagpur 209 

Hallifax and Kinkhede, A. J. Cs. 

Mt . Shantabai —Appellant. 

v. 

# 

Gunwant Rao —Respondent. 

Miso. Appeal No. 28*B of 1927, Deci¬ 
ded on 9th March 1928, from order of 
Dist. Judge, Akola, D/- 16th July 1927 t 
in Miso. Judicial Case No. 36 of 1925 

Guardians and Wards ;4c£,-S. 17 —Rival clai¬ 
mants for being appointed guardian of minor's 
property—‘Court should consider whether ap¬ 
pointment is necessary and whether appoint¬ 
ment would be for minor's welfare—Wishes of 
persons most near to the miyior are evidence 
of probability of minor's vjelfare. 

In appointing a guardian for the pro¬ 
perty of a minor, the Court ha9 to decide 
first whether the appointment of a guar¬ 
dian is necessary and, having decided that it 
is, it has to seleot from among those who are 
willing to act, the person who is most likely to 
manage the property best, and the decision of 
both points depends solely, as is laid down in 
Ss.-7 and 17, on what is for the minor’s welfare. 
Nearness of kin comes into consideration 
only because a person nearly related to the 
minor is likely to look after his interests better 
and more keenly than a more distant relative. 
The wishos of the persons connected most 
nearly with the minor that a certain person 
should be appointed to look after his property 
can only be taken into consideration as evi¬ 
dence that that person will probably be the 
best manager of it. [P 209 C 1 & 2] 

W. R. Puranik —for Appellant. 

M. R. Bobde —for Respondent. 

Judgment.—As in most cases of the 
appointment of a guardian for the pro¬ 
perty of a minor, the matter for decision 
has been regarded all through as the 
conflict between the “claims” of various 
persons to that appointment. In such a 
case the Court has to decido first whether 
the appointment of a guardian is neces¬ 
sary and, having decided that it is, it 
has to solect from among those who are 
willing to act the person who is most 
likely to manage the property best, and 
the decision of both points depends solely 
as i9 laid down in Ss. 7 and 17 of the 
Guardians and Wards Act, on what is 
for the minor’s welfare. 


Section 17 mentions certain matters tc 
be considered in deciding what is for th< 
minor’s welfare. They certainly are th< 
chief matters for consideration in tha 
connexion, as they would bo even if the' 
were not mentioned in tho Act, thougi 
there are often others. But they ar 
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all subsidiary matters on which the 
decision of the main matter, tho welfare 
of the minor, depends. Nearness of kin, 
for instance, comes into consideration 
only because a person nearly related to 
the minor is likely to look after his 
interests better and more keenly than a 
more distant relative. 

Now certain people may have a claim, 
or a right, in ordinary circumstances, to 
manage a minor’s property, such as his 
father or his mother, but nobody can 
possibly have any claim or semblance of 
a claim to be deemed by a Court to be 
the best manager of it or to be appointed 
to that position. The putting forward 
of such a claim is ordinarily in itself 
fairly good evidence of the unfitness of 
the person who puts it forward, as it 
indicates a desire to benefit himself out of 
the property. Even the wishes of the 
persons connected most nearly with the 
minor that a certain person should be 
appointed to look after his property can 
only be taken into consideration as evi¬ 
dence that that person will probably be 
the best manager of it. 

In appointing Gunwant Rao the guar¬ 
dian in the present case the learned 
District Judge »doe9 give some rea¬ 
sons of his own for considering him the 
best person to appoint, which he un¬ 
doubtedly is. He was, however, consider¬ 
ably influenced by the agreement to his 
appointment between all the minor’s 
relatives except one, who included some 
of the ‘ claimants,” and he certainly did 
not regard their joint application as 
merely an indication of Gunwant Rao 
being the best person to appoint, but as 
some sort of an agreement between rival 
parties which to a certain extent he was 
bound to accept. That is clear from his 
acceptance of the scheme they put before 
him in that petition. That scheme in¬ 
cludes details as to tho amount of allow¬ 
ances to be paid and the limit of the 
cash to be kept in the hands of the 
guardian, which are solely for tho Court 
to settle and may bo altered by the 
Court on the following day. Tho ar¬ 
rangements made, however, which are 
expressly stated to be temporary, soom 
unobjectionable. If they are found to be 
unsound in working they can be altered 
at any time ; this of course could be 
done if they had been stated to be per¬ 
manent. 
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It is in accordance with this perverted 
idea of the matter that Shanta Bai has 
come to this Court in appeal. She is 
the minor’s stepmother, aged about 20, 
and is living at Poona with her parents, 
though in her petition of appeal she 
describes herself as of Kamargaon, doubt¬ 
less with the idea of supporting her 
“claim” by the untruth. She was the 
first to apply for the guardianship, but 
eventually withdrew her application 
and contented herself thereafter by 
opposing the appointment of anybody 
else. In her petition of appeal she prays 
that she may be appointed in place of 
Gunwant Rao, and the amount of Rs. 50 
provisionally fixed as her monthly allow¬ 
ance shall be raised to Rs 100, 

Shanta Bai’s age, sex and residence 
alone indicate that it would be hard to 
find a person more unfit than she is for the 
appointment. In her petition of appeal 
no reason for considering her fit at all 
has been given, nor any for considering 
Gunwant Rao untit or less fit than she 
is, unless we are to regard her complaint 
about the amount of her allowance as a 
statement of a reason; that, however, 
seems a reason for the contrary. 

In the argument of the appeal, how¬ 
ever, when it was realized that the 
appointment depended solely on the in¬ 
terests of the minor and Shanta Bai 
could not possibly bo appointed herself, 
a new position was taken for her. It 
was stated that in her anxiety for the 
welfare of her stepson she desired the 
removal of Gunwant Rao and the appoint¬ 
ment of the Official Receiver in his 
place. The pretence is ludicrously hol¬ 
low, but anyhow the only reason stated 
for her fear that Gunwant Rao will not 
manage the property efficiently is that 
he is an old man : we do not share her 
fear. The amount to bo paid to her for 
her maintenance is of course not a mat¬ 
ter in which this Court should or could 
interfere, the more so as it is fixed tem¬ 
porarily ** until the annual income of the 
estate can bo more oloarly ascertained.” 

The appeal is entirely futile and will 
he dismissed. The appellant will bo 
ordered to pay all the costs of the res¬ 
pondent. The pleader's fee will be 
Rs. 50. 

Appeal dismissed. 
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Prideacjx, A. J. C. 

Nazar ali —Applicant. 

v. 

Bala and another —Non-Applicants. 

Civil Revn. No. 132 of 1926, Decided 
on 2Lst September 1927, from an order 
of Small 'Court Judge, Khandwa, D - 6th 
March 1926. / 

[а) Civil P. C., O. 21, II. 46 —Court having 
jurisdiction to execute can only issue prohibi - 
tary order . 

A prohibitory order for attachment of money 
under O. 21, R. 46, should come from a Judge 
having jurisdiction in the place where it is to 
be executed. [P 210 C 2] 

(б) Civil P . C., O. 21, R. 48 —Money due to 
Railway contractor for work done cannot be at¬ 
tached under R . 48. 

Property belonging to a Railway contractor 
and consisting of payments to be made to him for 
work done, is neither the salary nor the allow¬ 
ance of a servant of the Railway Company and 
is therefore, not attachable under R. 48. 

[P 210 C 2] 

W. B. Puranik —for Applicant. 

A. V. Khare —for Non-Applicants. 

Order .—The applicant in this case 
obtained a deoree against one Bala for 
Rs. 218-6-6 including costs. Bala was a 
contractor for the G. I. P. Ry. Co. The 
applicant applied for execution to the 
Small Cause Court, Khandwa, and asked 
for a prohibitory order for attachment of 
certain money due to Bala by the G. I. P. 
Ry. Co. The applicant obtained the 
order and it was sent to the Chief 
Auditor, Bombay, and to the Loco Traffic 
Manager, Nagpur. Tho Bombay Office 
returned it on 27th March 1925. pointing 
out, and rightly so, that the attachment 
obviously fell under O. 2L, R. 46, Civil 
P. C., and should come from a Judge 
having jurisdiction in Bombay. Then the 
prohibitory order was served on the 
Station Master, Khandwa, obviously a 
wrong person to address such a document 
to. The execution proceedings have boon 
struck off as wholly infructuous. 

It is fairly obvious that unless tho 
applicant can bring tho prohibitory order 
under O. 21, R 48, Civil P. C., ho has no 
case. I am certain that the property, in 
this oaso, which belonged to a Railway 
contractor and consisted of payments to 
be made to him for work done, is neither 
the salary nor the allowance of a servant 
of the Railway Company. It is also 
clear that the Station Master, Khandwa, 
was not the proper person to address to 
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ia the matter. On the facts I have no 
hesitation in finding that *the execution 
proceedings have been properly disposed 
of. I accordingly dismiss this applica¬ 
tion with costs. The applicant will pay 
the non-applicants’ cost3. I fix pleader’s 
fees at Rs. 15. 

R.K. Application dismissed. 
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Prideaux, A. J. C. 

Sukhrani —Plaintiff—Appellant. 

v. 


Opinion of the Bench 

We have no hesitation in deciding the 
question put to us in the negative 
The word “appropriating" in 8. 21, 
Tenancy Act 19*20 moans, in our opinion, 
to take to one’s self in exclusion of 
others, or to claim or use as by an ex¬ 
clusive right, and would not apply to 
crops raised and taken by a sub-tenant 
legally in possession. Let the record be 
returned. 

(The appeal was dismissed in ac¬ 
cordance with the above opinion) 

NX Appeal dismissed. 


Wasudeo and others —Defendants—Res¬ 
pondents. 

Second Appeal No. 49 of 1926, Deci¬ 
ded on 14th March 1928, against de¬ 
cree of Dist. Judge, Saugor, D/- 20th 
October 1925, in Civil Appeal No. 73 
of 1925. 


❖ C. P. Tenancy Act (1020), S. 21— Sub¬ 
tenant is not liable for arrears under S, 21. 

A sub-tenant of an oocupancy bolding who 
has grown and reaped crop3 in such holding is 
not liable to the landlord of the village for 
arrears of rent under S. 21. [P 211 C 2] 

2L F. Deoskar —for Appellant. 

A, Kazak —for Respondents. 

Facts. —During St. 1980 and 1981 
respondent 1 Wasudeorao was the tenant 
and the respondent 2 Madari sub-tenant 
of certain occupancy fields and that the 
kists of rent were in arrear when the suit 
was filed by the plaintiff-appellant. 

. Plaintiff claimed these arrears with 
interest and a decree was given against 
the tenant Wasudeorao, respondent 1. 

Relief was asked against defendant 2 
Madari on the ground that he had ap¬ 
propriated the rabi crop of St. 1981 i.o. 
the crop reaped about March 1925 and 
was liable to the extent of tbat crop 
under S. 21, Tenancy Act, to pay the 
claim for the arrears. Tho lower Court 
dismiss)d tho claim against respondent 
2 Madari holding that ho had not ap¬ 
propriated the produce in the sense of 
S. 21, Tenancy Act. 

Order of Reference. 

Prideaux, A. J. C.-The question 
laised in this suit is one of considerable 
importance to landlords in tho Province 

it 18 


5Ubt<mant of an occupancy hold 

Ueddies in n 1 * n r °r a .u nd roapod 'crops in sucl 

for arraaJ. of ble *° ^ landlotd tho villag 
lor arroar* of ront under a. 21 , Tonanoy Act 1 
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Prideaux, A. J. C. 

Sheikh Ahmad —Defendant—Appellant. 

v. 

Amirkhan and another —Plaintiffs— 
Respondents. 

Second Appeal No. 347*B of 1925, 
Decided on 5th December 1927, against 
decree of 2nd Addl. Dist. Judge, Akola, 
D/- 25th August 1925, in Civil Appeal 
No. 15 of 1923. 

Mahomedan Law —■ Minor—Father entering 
into a valid contract with A for sale of a cer¬ 
tain property—Widow completing the sale after 
his death—Sons arc bound by the contract — 
Specific Relief Act t S . 27 — Transfer of Pro¬ 
perty Act , S. 54. 

When a person is in possession of a certain 
property under a valid oontract made by the 
father in his favour inheritance will bo subject 
to that oontract. [P 212 G 1] 

Where mother gave possession of a field, 
under a contract entered into by her husband, 
to A and though tho deed of sale did uot men¬ 
tion that she executed that document also on 
behalf of her minor sons but it was clear that 
she completed tho sale in pursuance of her hus¬ 
band’s agreement. 

Held : that A's possession could not be dis¬ 
turbed as tho alienation was made not on the 
woman’s own account but in discharge of an 
obligation inndo by her husband and as regards 
the sons In pursuance of a contract made by 
their ancestor : 12 C. P. L. R. 154; 41 Bom. 
438 ; A. I. R. 1922 Bom. 9; 1 All. 533, Foil. 

[P 912 C 2] 

M. R. Bobde —for Appellant. 

M. Y. Sharif and K. V. Deoskar —for 
Respondents. 

Judgment. —This case was last before 
mo as Second Appeal No. 18-B of 1924 
when I remanded it to the lower appel¬ 
late Court. That Court has again decreed 
tho plaintiffs’ claim. Tho plaintiffs sued 
for joint possession of their 7/8ths share 
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in survey No. 5/1 of Dawalpur in the 
Balapur Taluq. This field has been sold 
by their mother to defendant after their 
father’s death in 1911 when they were 
minors. The First Court had dismissed 
the plaintiffs’ suit but in appeal it was 
successful. The defence was that Umrao- 
khan the father entered into an agree¬ 
ment to the sale and was paid Rs. 200, 
and after his death his widow took 
another Rs. 300 and executed the sale- 
deed. There was a further plea that by 
an oral will Umraokhan had directed his 
widow to dispose of the field to the de¬ 
fendant. The findings as they now stand 
are that the contract for sale was made 
by the plaintiffs’ father and part of the 
consideration was received and the pro¬ 
perty was sold by the plaintiffs’ mother 
in pursuance of the contract of the father. 
The lower appellate Court finds that 
even so, the sale is not binding on the 
plaintiffs, and quotes cases to show that 
a de facto guardian of a Mahomedan 
minor cannot convey to another any 
interest in the minor’s property. The 
Court finds that the mother was not 
appointed an executrix and that the 
mother is an heir and cannot validly 
sell the property in discharge of the debts 
of her deceased husband. The Judge 
finds that the plaintiffs’ olaim cannot 
therefore be resisted. On the finding that 
Umraokhan himself entered into a con¬ 
tract for sale, it seems to me, that the 
conclusion come to by the lower appellate 
Court is wrong. The defendant is in 
possession under a valid contract made 
by the father in his favour and inheri¬ 
tance would be subject to the contract. 
Illustration to S. 27 (b), Speoific Relief 
Act says : 

A contracts to convoy certain land to B by a 
particular dato, A dies intestate before that 
date, without having convoyed the land, B may 
oompel A's heir or other representative in 
interest to perform the contract specifically. 

Bansi Seth v. Pandoba (I), is a 

similar case, in which it was hold 
the sale was complete by tho transfer of posses¬ 
sion and payment of consideration. 

In Bapu Apaji v. Kashinath Sadoba (2) 
it was held that 

where tho plaintifl being tho owner of certain 
immovable property seeks to recover possession 
of that property and there are no facts operat¬ 
ing to his prejudice it is a valid defence to tho 
suit that tho plaintifl has agreed to soli the 

(1) [1899] 12 C. P. L. R. 154. 

( 2) [1917] 41 Bom. 438=39 I. C. 103=19 Bom 

Ii 9 K. 100, 


property to the defendant, the agreement being 
at the date of suit still capable of specific en¬ 
forcement, but there being no registered con¬ 
veyance passing the property to the defendant, 
who has taken possession under the agreement- 
for sale, 

and in Venkatesh Damodar v. Alallappa- 
Bhimappa{ 3), a similar case, it was held 
that even if defendant’s right to obtain 
specific performance had become time- 
barred, the defendant was entitled to 
remain in possession against the plaintiffs. 

Under Art. 113, Lim. Act, the date for 
commencement of limitation against the 
defendant would be when he learnt that 
performance of the contract was refused 
and therefore there is no question hereof 
defendant's right of specific performance¬ 
being barred by time. The doctrine of 
part-performance also seems to me appli¬ 
cable to the present case : see Mahomed 
Musa v Aghore Kumar Ganguli (4), Ven m 
kayyamma Rao v. Appa Rao (5) and 
Kunti v. Gajraj Tiwari (6) and to these 
cases may be added Sandu Walji v. 
Bhikchand Surajmal (7). 

In tho present case, the mother gave 
the defendant possession under the con¬ 
tract entered into by her husband and 
though the deed of sale does not mention 
that she executed that document also on 
behalf of her minor sons, the present 
plaintiffs, it is clear, that she did so in 
pursuance of her husband’s agreement. 
The alienation is made not on the, 
woman’s own account but in discharge 
of an obligation made by her husband, 
and as regards the present plaintiffs 
in pursuance of a contract made by their 
ancestor. Under these conditions, it 
seems to mo, the defendant’s possession 
cannot be disturbed; Hasan Ali v. Mehdi 
Husain (8). 

It seems to me clear if the mother had 
not put tho defendant in possession and 
conveyed the field to him, a suit by the 
defendant for spocific performance of hie 
contract with Umraokhan against tho 
widow and her minor sons would have- 
been bound to bo decreed. It is hero 
argued for tho respondents that one co¬ 
heir cannot dispose of tho whole proporty 
i 0 , the property of herseB and her co~ 

(3j A. I. R. 1922 Bom. 9=4G Bom. 7 22. 

(4) A. I. R. 1924 T. C. 27=42 Cal. 801=42 
I. A. 1 (P. C.). 

(5) A. I. R. 1910 P. C. 9=39 Mad. 509=4:1 
I. A. 138 (P. C.J. 

(6) A. I. R. 1924 All. 826=46 All. 847. 

(7) A. I. R. 1923 Bom. 473=47 Bom. 621* 

(8) [1876] 1 All. 533. 
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heirs. That contention I will not deny. 
But in the present case the conveyance 
was made in fuitilment'of an agreement 
■entered into by the husband and father. 
It is true that a guardian cannot in* 
crease the liabilites of minors but in this 
case the mother only did what she and 
her minor sons could have been forced to 
do. 

In my view of the case the lower 
appellate Court’s decision is erroneous. 
I therefore set it aside and restore the 
decision of the trial Court, dismissing 
the plaintiffs’ claim with costs. The 
respondents here will pay the appellants’ 
costs in all three Courts. 

H.K. Appeal allowed . 

^ A. I. R. 1928 Nagpur 213 

Kinkhede, A. J. C. 

Necha —Accused—Applicant. 

v. 


(<:) Evidence Act, S. 30 — "May take into 
consideration." 

The expression ‘ may take into considera¬ 
tion ’ points to the necessity of there being 
other evidence on record to which this state¬ 
ment can lend assurance. lP *215 C 2] 

Order .—This order will dispose of 
Criminal Revision No. 4 of 1928 also. 
The applicants, Necha and Gurdayal and 
one Fulsing were tried jointly with Ilira- 
lal who not only admitted his own guilt 
but implicated the rest in the commis¬ 
sion of an offence under S. 457, I. P. C. 
All the four accused were convicted and 
sentenced to rigorous imprisonment. 
Out of them Hiralal who was a previous 
convict did not appeal against the con¬ 
viction and sentence passed against him. 
So he dropped out at ihe appellate stage. 
The rest appealed to the Sessions Judge, 
who upheld the convictions and sen¬ 
tences and dismissed the appeals. Ful- 
singb ha9 not cared to come up in revi¬ 
sion. The applicants have sent up their 
petitions for revision through the Superin- 





Emperor. 

Criminal Revn. No. 3 of 1928, Decided 
on 20th February 1928, against decision 
of Sess. Judge, Nimar, D/- 10th Decem¬ 
ber 1927, in Criminal Appeal No. 74 of 
1927. 


(a) Evidence Act, S. Ill—Possession o/ stolen 
floods — What amounts to recent possession 
depends on facts of each case . 

Tho qu«9tion as to what amounts to recent 
possession sufficient to justify tho presumption 
of guilt in any particular case, varies according 
as the stolen article is, or is not, calculated to 
readily pass from hand to hand. [A. I. It. 192G 
Lah. 528; 11 M. h. W. 13; A. I. R. 1921 Lah. 89 
and 22 C. W. N. 597, Ret. on.] But tho strength 
and nature of such presumption must vary 
according to the aoriousnoss of the oflenco and 
tho nature of the property involved. 

[P 214 C 1] 

# (b) Evidence Act , Ss. 30 and 133 —Di JJcr- 
cncc explained—Accused cannot be convicted 
solely on a confession of a co-accused. 


A confession of an aocusod person impliev 
ting a co-accused under S. 30 cannot bo con¬ 
sidered as tho s.tino thing as ‘ the to3timony ol 
an accomplice ’ which is referred to in S. 132 
of the Act. S. 133 contemplates that the 
accomplice ahull be examined as a witness 
This being so, the provision that a conviction 
not illegal merely because it proceeds upon 
the uncorroborated testimony of an accom 
plieo, has no application to the case of ar 
uncorroborated confession taken into considora 
tion as against a co-accused jointly tried wit! 
the confessing aceusod under S. 30. There 
orQ an accused porson cannot bo ccnvicte< 
•>ololy on such a confession made by a co 
accused; 9 C. p. L.U. 35 Cr. and 37 Cr.; 21 W.li 
<br.) 42; 38 Cal. 559, Hcl. on. [L* 215 C 2 


tendent of Jail, Hoshangabad. No one 
appeared either for the applicants, or for 
the Crown, although notices were issued; 
the latter through the District Magistrate 
was called upon to show cars© why the 
conviction and sentences should not be 
set aside. 

The learned Sessions Judge in dismis¬ 
sing the appoals observes that out of 14 
prosecution witnesses none is an eye¬ 
witness to the house-breaking itself ; not 
even Daliu the owner of the house says 
anything about it. But the fact is that 
the house was broken in at night. The 
said Judge was, however, satisfied that 
the proporty recovered from the several 
accused was the proporty stolon from tho 
house of Daliu and belonged to him, and 
that whatever proporty was seized from 
tho possession of tho applicants, Necha 
and Gurdayal, formed part of 9uch pro¬ 
porty. Although tho theft took place 
on tho night of 7th July 1927, tho 
proporty was not traced for about 40 
days after tho occurrence. 

Two questions, therefore, arise (l) 
whether the possession of tho applicants 
was such recent possession as could give 
rise to any presumption under S. 114, 
Evidence Act, and (2) whotbor tho appli¬ 
cants have been rightly convicted on tho 
statement of Hiralal, tho co-accusod. 

As to tho question whether tho pre¬ 
sumption which attaches to recont pos- 
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session has been rightly applied in this 
case by the Sessions Judge, I may say 
(that the question as to what amounts to 
(recent possession sufficient to justify the 
presumption, in any particular case, 
varies according as the stolen article is, 
or is not, calculated to readily pass from 
hand to hand. In the following cases 
the period of 19, 13, 5 and even 3 months 
was treated by the Courts as too long to 
raise such a presumption under S 114,Evi¬ 
dence Act: Naqli v. Emperor (1), In re 
Jaimullabdin (2), Hari Ramv. Emperor 
(3),and Joeenullah Bepari v. Emperor (4). 

]This clearly shows that the importance 
to bo attached to possession as giving 
i rise to the presumption of guilt must 
vary with the circumstances of each in¬ 
dividual case. We cannot also forget 
that there is the normal presumption 
of innocence in favour of every accused 
person whose guilt has to be proved 
beyond the possibility of any doubt. But 
it seems well established that where in a 
criminal case there is a conflict between 
presumption of innocence and any other 
presumption, the presumption of inno- 
ence» prevails. The strength of the 
presumption varies according to the 
seriousness of the charge. It has been 
said that the greater the crime the 
stronger is the proof required for convio- 
son : Atihraf Ali v. Eempror (5). 


In this case the property was not 
actually traced in the possession of the 
applicants until 17th August 1927. 
The applicants alleged that they got 
possession of tho goods from the co-ac¬ 
cused Hiralal some time in tho middle 
of Shrawan last, i. e., towards the end 
of July 1927, by purchase. Under these 
circumstances the prosecution had still 
to prove that the applicants had tho 
custody of the goods between the date 
of the theft and the admitted receipt 
thereof by them, though not for the 
longer period extending right upto the 
date of their discovery, in spite of the 
fact that their possession of tho stolen 
goods which commenced towards the end 
of July could bo treated as sufficiently 


(1) A. I. R. 1926 Lab. 528. 

(2) [1919] 11 M. L. W. 43=53 I. C. 819=26 

• 1j» 1 1 oo J, 


(3) A. I. R. 1921 Lab. 89. 

(4) [1918] 22. C. W. N. 597=46 I C 
Cr. L. J. 702. 

(5) [1917] 21 C. W. N. 1152=43 I. C 
Cr. L, J. 81. 
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recent under the circumstances of tho 
case. 

From such recent possession a pre¬ 
sumption was available to be made 
against the applicants. But the strength 
and nature of such presumption must 
vary according to the seriousness of the 
offence and the nature of the property 
involved. They were, therefore, rightly 
called upon to explain their possession 
and to account for the manner in which 
they came to have it The explanation 
offered by them was one of title by 
purchase from Hiralal. but the same has 
been disbelieved by both the trying Ma¬ 
gistrate and the Sessions Judge. The 
Sessions Judge thought that Hiralal, 
their so-called vendor, was not a cloth 
merchant, so that in purchasing goods 
from him they could not be said to have 
acted quite innocently. Having chosen 
to reject the explanation offered, the 
further position which the Sessions 
Judge formulated for consideration was 
whether the applicants were thieves or 
receivers of stolen goods from Hiralal, a 
person who confessed his own guilt. 
But had he sufficient evidence to convict 
them as thieves ? Their possession 
might make them receivers of stolen goods 
if they had the knowledge that the goods 
were stolen. But they were not neces¬ 
sarily thieves unless proved to bo so. 

lie had still to determine whether 
their possession of tho goods said to be 
derived from Hiralal had really originated 
in their so-called association with him 
in the commission of the offence, i. e., in 
their getting possession simultaneously 
with Hiralal by moans of house-breaking, 
or, whether it commenced ouly 20 day 9 
after, as alleged by them without 9uch 
association. It was the duty of the 
Crown to prove by positivo evidence 
that they wore so associated. Tho evi¬ 
dence given for the prosecution standing 
by itsolf falls short of proving that tho 
applicants were associated with Hiralal 
in tho offence. Their admission of the 
receipt of goods takes us back only to the 
end of July 1927 so as not to make them 
his associates on the 7th July. How then 
are they connected with that particular 
crimo ? Ordinarily, they cannot bo, unless 
it is held that the Courts below were 
right in aoting on what co-accused Hira¬ 
lal who was being tried jointly with 
them had chosen to say, regarding their 
being his associates, in his examination 



1928 


Necha v. Emperor (Kinkhede, A I C.) 


Nagpur 215 


as an acoused person. This brings in the 
Question of tho admissibility of such state¬ 
ment under section 30, Evidence Act. 

The Sessions Judge in paragraph 4 of 
his judgment has noted that an objection 
was taken to the legality of the convic¬ 
tion of tho appellants before him on the 
ground that the same was based on Hira* 
lal’s statement as an accused persou, and 
that they should not have been convicted 
on his uncorroborated ‘evidence’, especi¬ 
ally as they had no opportunity to cross¬ 
examino Hiralal and that the proper 
procedure for tho Magistrate, if he in¬ 
tended to use Hiralal’s ‘evidence’ agaiD9t 
them, was to have hold a separate trial 
of Hiralal and convicted him on his plea 
of guilty and thon put him in tho wit¬ 
ness-box as a witness so as to enable them 
to test his veracity. Tho Sessions Judge, 
however, disposed of these objections by 
his following observations: 

I do not, however, consider that this argu¬ 
ment is of much use. In the prusorjt case, 
there is ample evidence to prove that tho pro¬ 
perty was stolon from Dallu, and that it was 
found with the accused. The accused also 
having failed satisfactorily to account for their 
possession, it only remained to determine whe¬ 
ther they were the thieves or whether they 
were guilty receivers of stolon property, and it 
is only to decide which of these the accused 
were that the evidence of Hiralal , the accom¬ 
plice, is of use. 

(I underline (here italicized) tho words 
which are important for the purpose of 
Ss. 30 and 133, Evidence Act). 

Section 30, Evidence Act, permits such a 
statement by an accused person who implicates 
himsell to be used against other persons, whom 
ho implicates along with himsolf. Tho Magis¬ 
trate is perfectly correct in convicting them 
under S. 137, 1, 1*. (j on the statement of 
Hiralal. 

As tho words underlined (italicized) by 
mo in his observations quoted above 9how, 
the Sessions Judge treated Hiralal as an 
accomplice ” and his statement as 
evidence Apparently tho learned 
pleader, who argued the appeals before 
him, failed to draw his attention to tho 
distinction made by Stevens, J. C., in 
Empress v. Gooinda (6) and Empress v. 
Karimlax (7) botweon tho confession of 
a co-accuscd and tho testimony of an ac¬ 
complice. The following observations in 
the latter case are very instructive on 
the point: 

Section 27, Evidence Act, h;is no application 
to the case; but as l have said, S. 30 does apply. 
At tho samo time the confortsion of a co-accused 

(0) (ISM] 9 C. P. L. R. 33 Or. 

(7j [ 1 S'JGJ 3C. I*. L. It. 37 Or. 


I « 


I i 


used under the provisions of tho latter section 
stands on a perfectly different footing from the 
testimony of an accomplice, dhe latter is sub¬ 
stantive evidence in tlio strict sense of the 
term; a conviction may legally proceed upon it 
without corroboration, though the general 
practice of tho Courts is to require corrobora¬ 
tion, because a presumption naturally arises 
against such evidence from its tainted charac¬ 
ter. Whether corroborated or uncorrobo¬ 
rated it may form tho basis of a conviction. 
It is entirely otherwise with the confession of 
a co accused. It is not in itself substantive 
evidence and wo may not start W’ith it as a 
basis, proceeding to inquire bow far it is cor¬ 
roborated. It can be used only in a subsidiary 
manner in connexion with the substantive 
evidence adduced in the case. We have thus 
to have recourse in the first instance to the 
evidence of the witnesses. 

In tho words of Stevens, J. C., in 
Empress v. Govinda (6). I may say that 
tho conviction of the applicants 
is bad in law. Tho Magistrate is not correct 
in regarding a confession of an accused person 
implicating a co-accused under S. 30, Evidence 
Act, as the same thing as ‘the testimony of 
an accomplice* which is referred to in S. 133 
of the Act. It is plain from the words of the 
latter section that it contemplates that the ac¬ 
complice shall be examined as a witness. This 
being so, the provision that ‘a conviction is not 
illegil merely because it proceeds upon the un¬ 
corroborated testimony of an accomplice’ has 
no application to the case of an uncorroborated 
confession taken into consideration as against 
a co-accused jointly tried with the confessing 
accused under S. 30. All the chartered High 
Courts in India have hold that an accused 
persou cannot bo convicted solely on such a 
confession made by a co-accused. 

Roadly speaking the statement of Hira¬ 
lal was evidence against himself but not 
having been examined as a witness bis 
statement cannot bo called ‘ evidence 
strictly so-called within the meaning of 
tho definition of that word as given in 
S. 3, Evidonco Act. The Sessions Judge 
was. therefore, not right in treating it as 
‘evidence’ against tho applicants, but he 
has relied upon S. 30, Evidonco Act as 
permitting such a statomont to ho used 
against tho other co-accused. S. 30 does 
not say that tho statement is ‘evidence’, 
but all that it says is that.a confession, 
when mado by one of several persons 
tried jointly for the samo olTenco, U 
proved, tho Court may take into con¬ 
sideration such confession as against 
such other person as well as against tho 
person who makes 9uch a confession. 
Tho expression ‘may take into considera¬ 
tion’ seems to bo very guardoJ. It 
points to the necessity of there being 
other ovidonco on record to which this 
statement can lend assurance. 
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The obvious intention of the Legislature in 
so saying was that when as against such person 
there is evidence tending to his conviction the 
truth or completeness of this evidence being 
the matter in question the circumstance of 
such person being implicated by the confession 
of one of those who are being jointly tried with 
him should be taken into consideration as 
bearing upon the truth of sufficiency of such 
evidence. Per Jackson., in Quee>i v. Chunder 
Bhuttacharji ( 8 ). 

This shows that the statement cannot 
alone form the basis of a conviction but 
that it could only be taken into con* 
sideration along with other evidence in 
the case: of. Emperor v. Lalit Mohan 
Chuckerbutty (9). 

If substantive evidence' is wanting as 
is the case here, it necessarily follows 
that the convictions of the applicants 
become based solely on the confession of 
a co-accused and as such on no evidence 
and, therefore, bad in law. I do not 
agree with the District Magistrate in 
thinking that the convictions are not 
based solely on the statement of Hiralal. 
The applicants were prosecuted for an 
offence under S. 457, I. P. C., and not as 
receivers of stolen property. Conse¬ 
quently on the point of their participa¬ 
tion in the crime the prosecution was 
bound to adduce substantive evidence 
and ask the Magistrate to take the con¬ 
fession of the co-accused into considera¬ 
tion only in a subsidiary manner in con¬ 
nexion with such evidence as pointed out 
in Empress v. Karimbax (7). As such 
substantive evidence is wanting in the 
case the conviction based on the confes¬ 
sion of Hiralal is bad in law and must be 
set aside. The applications for revision 
are allowed; the applicants are ordered to 
be set at liberty at once. 

N.K. Conviction set aside. 

(8) 24 NV. R. Cr. 42. 

(9) [1911] 38 Cal. 559 (593)=10 I. C. 592 = 15 

C. W. N. 593. 


A. I. R. 1928 Nagp ur 216 

Gulam Mohiuddin, A. J. C. 

Punjaji Plaintiff—Appellant. 

v. 

Kadoo Defendant—Respondent. 

Second Appeal No 399-B of 1926, De¬ 
cided on 20th February 1928 ’ from 
decision of the Addl. District' Judge, 
Buldana, D/- 30th September 1926 in 
Civil Appeal No. 32 of 1926. ~ ' 


Registration Act , S. 17 (2), Expl. (as 
amended by Act 2 of 1927)— It has retrospec¬ 
tive effect . 

The words of the Explanation “Or ever to 
have required registration” makes it quite 
clear that Act 2 of 1927 does apply even to a 
document dated prior to 8th February 1927. 

[P 216 C 2] 

TV, B. Pendharkar —for Appellant. 

G. C. Hatwalne —for Respondent. 

Judgment. —The lower appellate 
Court decided this suit on a point of 
law, in accordance with the principle 
laid down by their Lordships of the 
Privy Council in Dayal Singh v. Indar 
Singh , appeal No. 49 of 1924, (53 I. A. 
214), in which it was held that the 
effect of sub-S. (6) (b), S. 55, T. P. Aot 
1882 is that a purchaser of land who 
has paid earnest money cannot sue for 
speci6c performance of the contract, un¬ 
less the contract has been registered. As 
this ruling was inconsistent with the 
practice prevailing in India, the Indian 
Registration (Amendment) Act, 1927 
(Aot 2 of 1927), was passed, which came 
into force from 18th February 1927. By 
this Act, there has been added to S. 17, 
sub*S. (2). Registration Act 1908, the 
following explanation. 

Explanation .—A document purporting or 
operating to effect a contract for the salo of 
immovable property shall not bo deemed to re¬ 
quire or over to have required registration by 
reason only of the fact that such document 
contains a recital of the payment of any 
earnest-money or of the whole or any part of 
the purchase money. 

It was argued by the learned pleader 
for the respondent that Act 2 of 1927 is 
a substantial amendment of the Registra¬ 
tion Act, and cannot have a retrospec¬ 
tive effect, and cannot apply to suits de¬ 
cided before 18th February 1927. The 
words of the Explanation "or over to* 
havo roquired registration” makes this 
point quite clear, and Act 2 of 1927 does' 
apply to the document dated 8th May! 
1922, which is a document of the descrip¬ 
tion givon in the Explanation, and did 
not require to be registered. 

As the ‘appeal was disposed of on a • 
preliminary point, and as the decree 
passed by the lower appellate Court is 
now set asido, the case is remanded to 
the Additional District Judge, Buldana, 
who will re-admit the appeal in its 
original number and decide it according 
to law. The appellant will bo granted a 
certificate for the refund of Court-fees 
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filed in this Court, and the respondent 
will pay the appellant’s costs incurred 
in this appeal. Other costs incurred in 
thesuit will depend on the result of the 
appeal in the lower appellate Court, and 
on the order whioh will be passed about 
it. 

r.K. * Case remanded. 
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Findlay, J. C. 

Dayaram and others —Accused— Appli’ 


•cants. 


v. 


• Emperor —Non-Applicant. 

Misc. Petn. No 98 of 1927, Decided 
on 23rd January 1928, for transfer of 
Criminal Case from the file of 2nd Class 
Mag , Saoner, to some other Court. 

$ Criminal P. C., S. 526 —Merely Magis¬ 
trate expressing, in previous case , opinion ad- 
■verse to accused does not justify trayvsfer. 

The mere fact that the Magistrate has in a 
cross case expressed an opinion adverse to 
the aocused is not necessarily a sufficient 
ground to transfer the case. [P 217 C 1] 


ous case expressed an opinion adverse to 
to the applicants or any of them 
sufficient to raise a reasonable apprehen¬ 
sion in their minds that they will not 
have a fair trial. It is, no doubt, ditfi" 
oult to determine where the line should 
be drawn in a case like the present, but 
on the allegations in the application, I 
am not satisfied that sufficient and rea¬ 
sonable ground for the said apprehension 
has been made out. The Magistrate has 
still to try the present <^ase and he mu9t 
avoid being influenced by any impression 
he may have formed in the previous case. 
He must deal with the present case on 
its own merits and independently of the 
evidence produced in the previous case, 
or of his decision therein. I can see no 
reason to suppose that the Magistrate 
will not act accordingly and, in the cir¬ 
cumstances, I see no reason to transfer 
the case. The application is dismissed 
without notice to the Crown. 


D.D. 


Application dimissed . 
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G. R. Pradhan —for Applicants. 

Order .—This is an application for 
transfer of Criminal Case No, 45 of 1927 
from the file of the Second Class Magi¬ 
strate, Saoner, to some other Court. The 
ground for the application is that, in a 
•cross-case already decided by the same 
Magistrate, he has expressed an opinion 
that the present applicants were the 
aggressors in the alleged riot and that 
the applicant 1 was largely respon¬ 
sible therefor. I am asked, on the 
authority of Rangasami Goundan v, 
Emperor (l) to transfer the case to an¬ 


other Court. 

For my own part, I do not think that 
ithe opinion expressed in the cross-case, 
on evidence judicially recorded, is ipso 
facto a sufficient ground for transfer. 
■This view has been followed in many re¬ 
ported cases of Asimaddi v. Govinda 
Baiday (2 ),Emperor v. Hargobind (3) and 
Rajani Kanta Dutt v. Emperor (4). The 
^uostion I am concerned with is, in re¬ 
ality, one of principle, viz., is the mero 
tfact that the Magistrate has in a previ- 

U) [1907) 30 Mad. 283=2 M L. T. 89. 

(2) [1897) 1 C. W. N. 426. 

(3) [1911] .03 All. 583=12 I. C. 652=12 Cr. 

L. J. 564. 

(1) [1909) 30 Cal. 904=3 I. C. 88=10 Cr. L. 

J. 244. 


Findlay, J. C. 

Mt. Vidiabai and others — Defen¬ 
dants—Appellants. 

v. 

Idol of Mandir Shri Sheoji of mouza 
Mohgaon ( Seoni )—Plaintiff—Respondent. 

First Appeal No. 106 of 1926, Decided 
on llth November 1927, from decree of 
1st Class Sub-Judge, Seoni, D/- 26th 
July 1926, in Civil Suit No. 15 of 1926. 

Religious EndowincJil—Idol created owner — 
It can be represented in litigation by de facto 
manager. 

Oqo A gifted property to the idol but re* 
maioed manager during his life. After his 
death, four Panchas named in the deed 
of gift were to manage, but the terms of the 
deed clearly implied that the doity was to be 
the owner and the Puneha8 were to bo mere 
managers. 

Held : that a defacto guardian of the idol had 
power to file .a suit on behalf of tho idol for 
declaration that it was entitled to have the 
proporty partitioned : A. I. It. 1923 All. ICO, 
Rel.on . [P 216 Cl) 

IF. R. Puranik —for Appellants. 

M. R . Bobde —for Respondent. 

• Judgment.—The plaintiff, idol of 
Mandir Shri Sheoji of mouza Mohgaon 
(Seoni),filed the prosont suit against the 
three defendant-appellants for a declara¬ 
tion that it was ontitlod to havo tho parti- 
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tion of the said village effected and to 
have separate possession of 4 annas share 
thereof together with all rights appur¬ 
tenant thereto, and the defendants have 
now come up to this Court on appeal. 
The pleadings of the parties and the 

facts of the case are fully stated in the 

judgment of the lower Court and I pro- 
oeed at once to dispose of the questions 
which have been agitated in this appeal. 

On the appeal coming on for hearing 
the counsel for the appellants did not 
press the objection with regard to limita- 

10 f n ;V‘r tbefacfc tha t the order, 
dated 26th May 1922, of the Deputy 

Commissioner (cf. copy P. 4) shows that 
the latter officer considered he was act- 
mg under S. 165, Land Revenue Act. 

The first point pressed on behalf of the 
appellants was that Jairamgir as the 
aarbharakar of the temple, could not 
alone file the present suit. In this con¬ 
nexion, reference has been made to the 
so-called trust-deed and it is suggested 
that there must be four Panchas duly 
appointed before the present suit could 
be filed4)y them. I am unable, however, 
to accede to this proposition. The deed 
in question is perhaps an irregular and 
faulty one. Mt Sonabai gifted the pro¬ 
perty to the idol but remained manager 
during her life. Then the four Pan- 
ohas named were to manage after her 
death, but ^0 terms of the deed clearly 
imply that the deity was to be the 
owner and that the Panchas wore to be 

SmlTETh Th ° mUtafci0 " ^cord 
. 1912 [f‘ 7 bears ou t this view and it 
is perfectly clear that Jairamgir has been 

de facto manager on behalf of the idol 

™ r th ^ 6 ° ,rou “stances, I am in agree- 
ment with the view taken in Sheo Ramji 

V. Ihdhnalk Mahadeoji (l) and am of 

opinion that Jairamgir had power to file 

the present suit in the form it was filed 

There was no distinct provision i n Vi?« 

deed constituting the so-called trust that 

when any Panch died, another was to be 

appointed , n his P l aoo . Even if the 

Panchas were to bo given the position of 

tiew of The 0 ! " eXtr ° m0ly doubtfu " *» 
view of the tonus of the deed S 76 

Trusts Act, would bo a sufficient answer 

to the appellants 1 allegation on appeal 

m this connexion. The trust-deed dqos 

die Z 7° h ?S if any of tb ° trustees 

in* until *7 3 lal b ° inca P abl ° ° f a<** 

U,Ai R , no! 3 ' appoi „ ted. 

( J A. I. R. 1923 All. 160=15 All. 319. 


On the contrary, the only provision in 
this connexion laid down therein is that, 
if all the Panchas are absent (or presum¬ 
ably dead), the existing King should take 
over the management and make proper 
airangements. The first contention urged 
on appeal, therefore, fails. 

The next contention' urged is that 
bonaba! had owned a 5 anna 4 pie share 
of the village and had gifted the 4 anna 

share without khudkasht to the temple 

and that the remaining 1-anna 4-pie 
s are with khudkasht had been given to 
Parsadgir and has now fallen into the 

s are o the present defendant-appellants. 

In other words, it is argued (cf. the'jama- 

bandis of D. 3, D 4 and D. 5) that what- 
ever l^hudkasht Sonabai had at the time 
o e gift to the temple did not pas 9 
thereto, it being admitted at the same 
imo that, if any khudkasht. land was 

subsequently created in respect of the 
anna share that would pass therewith, 
s regards the sir land, similarly \t 
is urged that the plaintiff-respondent 
was not entitled to claim partition with 
respect to any sir lands, as these exclu¬ 
de y belonged to the defendants. In 
ie a bsence of any distinct pleading or 
proo that there has been a partition of 

r a . nd kb H dka sht lands and that these 
aio in the exclusive possession of the 

defendant-appellants, I do not think this 

con ention can succeed. Even the defen* 

w n ^r W ! fcQesses (cf • the evidence of D. 

. , IVIadangopal) professed ignorance as 
o whether there had boon any partition 
o ir and khudkasht lands, while Laxmi* 

fi iand uH‘ W * 2 ^ deb nitely said that 
eie had been none. This question* 

loio oio, seems to me to be essentially 

one or the Revenue Officer to determine 

m tho course of the partition: cf. Ss. 173, 

and 17o, Land Revenue Act. It may 

conceivably ho found that there is no sir 

an khudkasht land appurtenant to the 

s late, but prirna faoio, on the •record, as 

i stands, tho partitioning officer 'must 

lave power to determine whether this is 

so or not. The judgment of the lower 

ourt is somewhat ambiguous in its 

para. 7 on this point because in one part- 

oroof, it refers to the fact of there being 

no bar to tho division of tho proprietary 

lug its in tho sir land appurtenant to the 

anna share, while, in a latter part, 

almost contradictory statements are 1 

made as to whether or not plaintiff i* 

entitled to cultivating rights in sir. 


1928 . Seth Balkishan v. Emperor (Findlay, J. C.) Nagpur 2L ( J 


The decree as given in the terms it is, 
viz. 

Plaintiff is entitled to have the partition of 
the entire village effected and to have separate 
possession over its 1- annas share along with 

sir and khudkasht land appurtenant to that 
share, 

is perhaps a -faulty one in that it gives 
rise to the assumption that there is sir 
and khudkasht land appurtenant to tho 
share in question. Personally, I think 
this question must be left an open one 
for the partitioning officer to determine 
and it would be premature for the civil 
Court to determine it at this stage. Any 
misunderstanding, which might arise in 
this connexion, will be obviated if the 
words if t Jiny ” are inserted between 
the words land ” and “ appurtenant ” 
in the passage from the decree just 
quoted. This modification is perhaps 
unnecessary, hut anyhow it is a case of 
erring on the side of safety. 

I accordingly order that the decree 
be amended accordingly by the addition 
of words given above. To all intents 
and purposes, the present appeal has, 
however, failed and the appellants must 
bear the respondent’s costs therein. 
Costs will be borne in the lower Court 
as already ordered. 

Appeal dismissed. 
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Findlay, J. C. 

Seth Balkishan —Accused—Applicant. 

v. 

Emperor Non-Applicant. 

Criminal Rovn. No. 383 of 1927, Deci¬ 
ded on 2nd March 1928, from order of 
Sess. Judge, Nagpur, D/- 17th November 
1927, in Criminal Rovn. No. 41 of 1927. 

❖ (a) Arms Act, S. 10 —Condition of license 
being not to carry arms in religious procession 
or public assemblage—Marriage procession is 
neither religious procession nor public assem¬ 
blage within condition of the license—Words. 

A licensee waa granted a license for gun on 
certain conditions one of which was ** licensee 
shall not go arinod otherwise than in good 
faith for tho purposo of sport, protection,‘dis¬ 
play and save whero ho is specially authorized 
in this behalf by the District Magistrate, ho 
whall not tako any such arms to a fair, religi¬ 
ous procession or other public assemblage." 
-I bo licensee was convicted under S. 19, Arms 

ct, in respect of his having gone armed with 
bis gun in a marriage procession. 

Held: that a in trriago procession neithor 
comes necessarily under the cutegory of a reli¬ 


gious procession nor of a public assemblage 
withiu the condition and therefore no special 
permission of the District Magistrate was re¬ 
quired for the carrying of arms in such a mar¬ 
riage procession. [P 2*20 C 1] 

# (6) Anns Act — Construction — Interpreta¬ 
tion of statutes. 


A penal enactment like the Arms Act must- 
be construed in favour of the individual person 
where any doubt exists. [P L_0 C 1] 


P. C. Dutt — for Applicant. 

G. P. Dick — for tho Crown. 

^ Order. Tho present applicant Seth 
Balkishan possessed a gun license in 
Form No. 16. Ho was prosecuted under 
S. 19, Arms Act, in respect of his hav¬ 
ing gone armed with his gun in a mar* 
liage procession, and was convicted by 
tho 1st Class Magistrate, Nagpur, being 
sentenced to a lino of Rs. 10. It would 
appear that the District Magistrate, 
Nagpur, had decided in 1925, that per¬ 
mission to carry guns in marriage proces¬ 
sions should not in future bo ordinarily 
granted. Tho Sessions Judge, Nagpur, 
dismissed the present applicant’s appeal* 
bolding that the taking of the gun in the 

marriage procession was a contravention 

of condition (4) of the license. 

I have heard tho counsel for the ap¬ 
plicant and tho Government Advocate. 

The condition in question reads as fol¬ 
lows: 


Licensee . «... shall not go armed . . . . 
otherwise tDaii in good faith for the purpose of 
sport, protection, display and save whero he is 
specially authorized in this behalf . . by 

the District Magistrate, ho shall not take unv 

such arms to a fair, religious procession or 
other public assemblage. 


The only question, therefore, with 
which I am concerned in this case is 
whether the marriage procession in which 
admittedly the applicant was taking part 
can he described as a religious procession 
or a public assemblage The learned Go¬ 
vernment Advgcato has urged that a 
marnago procession will fall both under 
tho term religious procession ” as well 
as undor that of public assemblage ” 
and it is obvious also that the learned 
District Magistrate, Nagpur, has been 
undor a similar impression. 

, iogards the marriage procossion be¬ 
ing a religious procossion I feol consi¬ 
derable doubt as to whether this can 
properly he termed as such. Doubtless 
marriage in the case of a Hindu is equally 
a religious coromony as that of a mar¬ 
riage in, say, the Church of England, but 
to hold that tho customary procession to 
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the house of the bridegroom is there¬ 
fore a religious procession seems to me 
to «be fallacious. It would be almost 
equally correct were one to hold that 
a queue of boys or girls being taken from 
a school formally to service in Church 
forms a religious procession. I do not 
think that this is so. Moreover a penal 
enactment like the Arms Act must be 
construed in favour of the individual 
person where any doubt exists. Had the 
legislature intended to include 'marriage 
procession’* in condition (4) I should 
have expected to find a specifio mention 
thereof in the license. A marriage pro¬ 
cession from ooe point of view is very 
largely a matter of display and the first 
two lines of the license cover the use of 
a gun for the purpose of display. On 
the whole, therefore, I am inclined to 
the view that a marriage procession, as 
ordinarily understood in this country, 
cannot be held to be necessarily a religi¬ 
ous procession. 

I have equally no doubt that such a 
marriage procession cannot be described 
as a publio assemblage. In the first 
place, only guests, friends, relations or 
caste fellows of the parties ordinarily 
join in such an assemblage. The word 

public *’ therefore is a misnomer to 
apply thereto. Some effort has been 
made by the learned Government Advo¬ 
cate to argue that the word " assemb¬ 
lage ’ has been deliberately used in con¬ 
tra-distinction to " assembly ** his con¬ 
tention being that assemblage means the 
coming together or the act of assembling, 
whereas the assembly means the com¬ 
pleted act; in other \yords, the comple¬ 
ted assemblage of individuals together. 
Webster s International dictionary does 
not boar out any such distinction. As¬ 
semblage may mean the act of assemb¬ 
ling or the coming together of various 
people, but it equally denotes the com¬ 
pleted ac^ # i. e., the collection or assem- 
:_ y * Similarly, £ think, on tho other 
hand that tho word “ assembly ” while 

most commonly used in tho latter sense 

of what I have termed the completed 

act may also mean the act of collecting 

or coming together. I am, therefore, 
unable to hold that a marriage preces¬ 
sion comes necessarily under the cate- 
gory of a religious procession or of a 
public assemblage and this being so, I 

^“ l ? n * h , at . no special permission 
of the Distriot Magistrate is required for 


the carrying of arms in such a marriage 

procession as we are concerned with in 

the present case. There being thus in 

my opinion no breach of the license, the 

conviction and sentence passed on the 

applicant are set aside and he is acquit* 

ted. The fine if paid will be refunded 
to him. 

D D - Accused acquitted 
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Prideaux, A. J. C. 

Baja Shanker Pratap Singh— Plain¬ 
tiff—Appellant. 

v. 

Motilal Defendant—Respondent. 

Second Appeal No. 110 of 1927, Deci¬ 
ded on 9th March 1928, from decree of 
Addl. Dist. Judge, Narsinghpur, D/- 25th 

October 1926, in Civil Appeal No. 44 
of 1926. 

Civil P. C.. 0. 22, il. 0— Plaintiff dying 
pending suit—Suit dismissed as parties absent 
—h resh suit by successors of plainti ff on the 
same cause of action is barred—Civil P. C. % 
0 » 9 | R% 4 # 

,. B , file n Q a .L U ,'J for . P° sse3si °n Of two fields. B 
died on 28th March 1925, and the suit was dis- 

T- S l d , 23 .F d A P ril 1925 ^ an order 

Parties absent. Dismissed in 
default at 3 p. m. ^Successors in title of B 
brought afresh suit on the same cause of ac¬ 
tion. Both tho lower Courts held that tho 

former suit automatically abated after tho 90 

R Q n rl ° r ?\ heln t0 appearand that 
K- 9. O. 22 barred tho present suit. Plaintiff 

appealed. 

Held: that tho suit was rightly dismissed. 
n T o ,, , [P 221 C 1] 

Cr. Lt. oubhcaar for Appellant. 

N. G. Dose for Respondent. 

Judgment. One Raja Bijay Baha- 

^ l * 4 -.. ' 0 predece99or-in-title, 

filed Civil Suit No. 555, 1924, against the 

piosent defendant for possession of two 

fields. Raja Bijay Bahadur died on 28th 

March 1925, and the suit was dismissed 

on 23rd April 1926 by an order which 
stated: 

Parties absent. Dismissed in default at 
3 p. m. 

The plaintiff brought the present case 
on tho same oause of action. Tho de¬ 
fence was that as the former suit had 
abated, tho present suit was not main¬ 
tainable under 0.22, R. 9, Civil P C. 
Both the lower Courts have hold that the 
former suit automatically abated after 
the 90 days allowed for the Raja’s heirs 
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to appear and that R. 9, 0. 22, barred 
the present suit. 

The argument advancod hero is ingeni- 
ous. It is that the former suit having 
been dismissed under O. 9, It. 3, the pre¬ 
sent plaintiff is entitlod, under R 4 of 
the same order, to bring a fresh suit. 
Ihey'could either bring a fresh suitor 
could apply for an order to set aside the 
dismissal, and they had ohosen the for¬ 
mer alternative. Now, O, 9 is headed 

appearance of parties and consequence 
of non-appearanco ” and it therefore pre- 
sumes that the parties were alive ; while 
U. 22 deals with the abatement of S uits 
on the doath, marriage and insolvency 
of parties. It seems to me that the lower 
Courts have oorrectly applied the law 
relating to the present case, and I dec- 
jliQQ to interfere. 

The result is that this appeal fails and 

«s pissed with eosts. Appellant will 
Pay the respondent’s costs. 

Appeal dismissed. 
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Prideaux, A. J. c. 

Jugalkishore Plaintiff—AppeHant. 

o» S S» APP °l! No „ 89 " f 132G ' Decided 

d"« . 'ss ^° roe 

199', inn- ’ D 26th Novembor 

1 , ; P C ' V|1 No. 67 of 1925. 

a tcLnt ,r0m 

tne raUi can P ro Ve HiZZminTl^Toll 

If an owner of an independent patti chooses 
to accept a surrender or a transfer from a ten- 
^nfc n anofchor person’s patti and then give 9 

the to Another tenant, the owner of 

the patti is not debarred from presenting his 
claim in a civil Court. (P <1*2 C 11 

Tk I " urisdiclion. 

ho venue in a particular case is determined 
J r. e ?, a ^ r0 ol the claim as brought : '.) N. L. 

[P 222 Cl] 

Puranilc— for Appellant. 
j Pathak for Respondents. 

In this case the plaintiff 

Ravs ° f0n( ^ anfc 2 wcre ownors Mouza 
anniiU^ J01ntly ' a ^ nn the plaintiff’s 
Bo Parat ° n ^ s, * aro wa9 divided into a 
°wn Q r °f pa ^.* anc ^ ho beoamo the solo 
par titin patti . No - 4 in the village, the 
1021 rr com ‘ n 8 in force on 1st June 
0 now sues for possession of 


field No. 5i, contending that defendant 1 
Nago has no right to hold the field and 
that ho had taken wrongful possession of 
the fame from August 1923. It was said 
that Ragho the original tonant of the 
held was )n possession till 30th Januaiy 

Defendant 1 contended that he had 
taken a lease of the field from defendant 2 
on 7th April 1923 and that he is entitled 
to possession on the ground that ho was 
duly made a teuant and could not be 

evicted. Defendant 2 admitted that he 

had taken the field in surrender on 3lst 
January !923 and let it out to defendant I 
on 7th April im It was further con- 

teWh 1 fchat fche Plamtiff was not appoin¬ 
ted ho lambardar of the patti and that 

the lease was given by defendant 2 in- 
the ordmary eours 0 of management and 
with the consent of the plaintiff. It was 
further contended that the remedy was 
to get the transfer by Ragho set aside by 
the revenue Court and that the civil. 
Courts bad no jurisdiction. 

The trial Court found that Ragho 
surrendered the field on 31st January 

lanrf ' nd that ‘ he d0 ed by which the- 

land was surrendered was a transfer and 

urther that the plaintiff cannot sue in a- 
a ide anTtL ? Ut S0tti ° S that transfer 

•ih? Jut tri'e. : " 0t 

1921 onwards. This'the fchat . from 1st June 
of defendant 2 was SU / reudor m favour 

stranger and tha mm ! rans / er , IQ favour of a 

such a transfer made in r* °! th ° land,ord for 
Tenancy Act, isTolo l * c ° ntMo **'on of S. 12. 

got tho same set aside ° A h ° . revonUe Court to 
field. d0 and 8 et Possession of the 

Tho Judgo further writes that 
in this Court. for P os se3s>on can lie 

On appeal the learned Judse of 

?vii r c a oS Ia £° C ° Urt h0,<Is "hat hi 
a and lf H Ve ^jurisdiction in the 

missed Th£ °/ Ult was rigbfcly dis- 

missed^ The consideration for Radio’s 
surrender or transfer to defendant 2 was 

Rs 40. arrearS ° f r ° nt atnou nting to 

da^°o'i ‘V 3 abSO ' Ut0ly cloar that defen¬ 
dant 2 had no right to accept a surrender 

or transfer of the field for arrears of rent 

and ho is exactly in tho same position aq 

an absolute outsider would bo. Can it bo 
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6eriously contended that, if an outsider 
resident of another village—chooses to 
accept a surrender or a transfer from a 
tenant in another person’s patti and then 
gives the land out to another tenant, the 
owner of the patti is debarred from 
pressing his claim in a civil Court ? I do 
not think so. The plaintiff here is the 
sole landlord, and as to what took place 
botweeen Ragho and defendant 2 is no 
concern of his and is void as against him. 
Further, had the document been exe¬ 
cuted as a transfer, registration would 
have been refused aud so that registration 
was obtained by fraud, which vitiates 
the transaction. After all, the venue in 
a case is determined by the nature of the 
claim as brought ; see Ganpat v. Trim - 
bak (l). In my opinion the civil Courts 
have a right to try the present suit. I 
therefore, set aside the decree of both the 
lower Courts and remand the case to the 
trial Court for a fresh decision. Co3ts 
will abide the result. 

N.K. Case remanded. 

^(lj [1913J 9 N. L. R. 54=19 I. C. 759 . 
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Findlay, J. C. 

Narsinglidas —Applicant. 

v. I 

Damdoolal and another —Non-Appli¬ 
cants. 

Civil Revn. No. 88 of 1927, Decided 
on 15th November 1927, against order of 
Dist. Judge, Nagpur, D/- 21st February 
1927, in Misc. Appeal No. 35 of 1926. 

(а) Civil P.C., S. 115— Revision docs not ordi¬ 
narily lie in an order refusitig a temporary 
injunction. 

No revision lies against an order rofusing 
a temporary injunction unless non-inter¬ 
ference causes an irremodial injury or leads 
to failure of justice : 15 N. L. R. 21, 4 . J R 
1924 Nag. 44 ; A.I.R. 1921 All. 1, Foil.; 33 All. 
79 ; 41 Cal. 436, Dist. [p 222 C 2J 

(б) Civil P . C. t O. 39, R, 1 Injunction can¬ 
not be granted where object is to avoid suit for 
possession and consequent Court fees. 

Where the real object underlying the wish 
of the applicant to obtain a temporary injunc¬ 
tion is to avoid having to sue for possession 
and having to pay Court-fees accordingly in¬ 
junction cannot be granted. [P 223 C 1] 

M. R. Bokde —for Applicant. 

R. N. Padhay for Non-Applicants. 

Order.— The facts of this case which 
has led to the present revision applica¬ 


tion are so far correctly stated in the 
application. The order of the first Court 
refusing to grant a temporary injunction 
was a summary one, merely rejecting the 
connected application. The learned Dis¬ 
trict Judge, in the appeal against this 
order and in the connected order in which 
he also refused the application for a 
temporary injunction, has dealt with the 
case in detail on the merits. 

In this Court, it has, first of all, been 
urged on behalf of the non-applicants 
that no revision lies against an inter¬ 
locutory order of the kind in question. 
In this connexion, the decisions in 
Amolaksao v. Govindrao (1) and Achal - 
singh v. Seth Jiwandas (2) as well as the 
majority decision in the Full Bench case 
of Buddhu Lai v. Meiva Ram (3) have 
been relied on, on behalf of the non-ap¬ 
plicants, while the applicant, in urging 
that revision lies, has quoted Abdullah 
Khan v. Banke Lai ( 4 ) and Israil v. 
Shamser Rahman (5) in favour of the 
opposite view, but, from the principles 
laid down in the latter Nagpur case 
quoted, it is perfectly obvious that there 
is no true analogy between an applica¬ 
tion for revision of an order rejecting an 
application to sue as a pauper and an 

order refusing a temporary injunction 
like the present one. 


It is utterly impossible to postulate 
of the present case that the interlocutory 
older in question goes to the root of the 
case ; it relates merely to an incidental 
matter connected with the trial of the 
connected suit. It seems unnecessary, 
in the circumstances of the presont case, 
to go into the vexed question of what 
is to l>e termed the decision of a caso 
within S 115, Civil P. C. That ques¬ 
tion is the subject of a great diversity 
of decisions, particularly as between the 
Allahabad and the Lahore Efigh Courts 
and the remaining High Courts of India. 
Hven, in the case of tho latter High 
Courts, however, it has again and again 
been laid down that the High Court will 
not interfere iu revision with interlocu¬ 
tory orders unless its non-intorferonco 
will cause an irremedial injury or lead 


1) [1919] 15 N. L. R. 21=49 I. C. 34. 

(2) A. I. R. 1024 Nag 44=19 N. L. R. 165. 

(3) A. I. R. 1921 All. 1=43 All. 564 (F. B.). 

(4) [1911] 33 All. 79=7 I. C. 183=7 A. L. J. 
932 (F. B ). 

(5) [1914] 41 Cal. 436=18 C. W. N. 176 = 21 
I. C. 861=19 C. L. J. 47. 
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to a failure of justice. It is impossible 
to postulate any such premises of the 
present case. At the most, if the non¬ 
applicant 2 is allowed to remain in pos¬ 
session, the applicant may have to alter 
the nature of his relief and pay some 
additional Court-fees. Apart from this, 
however, even if l were of opinion that 
it was open to this Court to interfere in 
the case of an order like the present 
refusing a temporary injunction, I am 
satisfied on the merits that here there 
would be no cause for doing so. It is 
utterly impossible to postulate of the 
careful and reasoned order of the Dis¬ 
trict Judge that either of the conditions 
A, B or C laid down in S. 115, Civil 
P. C., has been fulfilled. It would ap¬ 
pear that the real object underlying the 
wish of the applicant to obtain a tempo¬ 
rary injunction is to avoid having to sue 
for possession and having to pay Court- 
fees accordingly. As the case at pre¬ 
sent stands, the present applicant is, 
under the order passed under 0. 21, R. 98, 
Civil P. C., under an obligation to de¬ 
liver possession and, until that order is 
upset in the civil Court, the equities 
seem to me to be largely in favour of the 

non-applicants being allowed to hold 
possession. 

Considering the time of the day at 
which the sale-deed was taken, the ex¬ 
planation offered for the delay, viz., ap¬ 
plicant’s absence from Nagpur, does not 

onft 111 mil 116 a sat i 8 f&ctory or an adequate 
one. The appheant’s position is, in my 

*ir°n Q, A 0t V r0m the legal and equTt- 
able points of view, a peculiarly weak 

one id striving to obtain a temporary in¬ 
junction. Even, therefore, if, on the 
merits, I had. deemed it to be open to 
this Court to interfere, it would be quite 
impossible for mo to hold that the 
learned District Judge has not exercised 
[bis discretion in a reasonable and equit- 

ablo manner in refusing to grant a tern- 
poiaiy injunction. 

I decline, therefore, to interfere and 
dismiss the application The applicant 

must bear the non-applicants costs ir¬ 
respective of the result of the connected 
litigation. I fix Rs. 20 as pleader's fees 

N IC * Application dismissed. 
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Findlay, J. C. and Prideaux, A. J. C. 

Chotesha'and others —Defendants 1 to 3 
—Appellants. 

v. 

Mt. Maktum Bi and others— Plaintiffs 
and Defendant 4—Respondents. 

Second Appeal No. 572 of 1925, De¬ 
cided on 3rd January 1928, from decree 
of Dist. Judge, Nagpur D/- 4th Septem¬ 
ber 1925, iu Civil Appeal No. 45 of 1925. 

(a) Transfer of Property Act , S. 132 —Trans- 
fer of mortgage carries with it all the rinhts 
and obligations attached to it—Mortgage. 

The transfer of a mortgage carries with it all 
the rights and obligations attached to it. The 
assignee of a mortgage is bound to give credit 
for all moneys received by his assignor and if 
he takes a transfer without enquiring from the 
mortgagor, he does so at his own risk as re¬ 
gards the state of the account. In the cases of 
assignments or transfers, the transferees or 
assignees take subject to the state of account 
existing between tho mortgagors and the mort¬ 
gagees on the dates of the assignments or trans¬ 
fers and no differentiation in this connexion 
need be made in tho case of a usufructuary 
mortgagee: 40 Mad. 683, 28 W. p. 128, Foil. 

(4). Civil P C., O. 13, R. 1— Evidence^~sougfu 
lo be prodded at an abnormally late stage which 

eould have been produced at the proper time 
should be excluded—Evidence—Admissibility 
Where an application made for admitting, at 

an abnormally late stage, evidence which could 
have been equally well produced at the proper 
time is vexatious and made with tho object of 
deiaying disposal of tho suit, such evidence 
should bo excluded: 20 Cal 740, Dist [P>->5 

ha { ustZ anSfer ° f Pr ° Perly Act ~ Act **o‘ 

Transfer of Property Act is not exhaustive 
and does not contain the whole law on the 
subjeot of transfer of property. [p 224 C 1] 

Facts —The first six plaintiff-respon- 
dents filed the present suit in the Court 
of the 2nd Subordinate Judge, first class, 
agpur, against tho three defendant- 
appellants and the seventh dofendant- 
rosponc ent under the following circum- 
s ances. The suit was one for redemption 
? QQQ a m °rtgage, dated 1st September 
0XQ cutod by Safdar Hasan Ali in 
avour of Beharilal Pande for an amount 
o Rs. 2,500. The plaintiffs claimed to 
bo the successors-in-interest of tho ori¬ 
ginal mortgagor, while the defendants 
wero transferees in possession of tho 
mortgaged subjects from the heirs of tho 
original mortgagee. Tho mortgage in 
question was a usufructuary one, but 
possession of the property was allowed 
to remain with tho mortgagor. He fail- 
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ed to repay the mortgage debt according 
to the terms of the deed, and the mort¬ 
gagee filed a suit in 1891 for recovery of 
the mortgage amount, or in default for 
possession of the mortgaged property 
until satisfaction of the debt. Possession 
was actually obtained in 1892 and the 
defendants have held the mortgaged sub¬ 
jects ever since. In 19L7 an application 
was made by the plaintiffs to be put in 
possession of the mortgaged property on 
the allegation that the decretal amount 
had been wholly satisfied; this applica¬ 
tion wa9 dismissed on the ground that 
their proper remedy was by way of a 
regular suit. 

The District Judge decreed the plain¬ 
tiffs’ claim to possession without pay¬ 
ment of any further amount in cash. 

Judgment. —(The judgment after stat¬ 
ing facts as above proceeded). It is un¬ 
necessary here to repeat the varions 
transfers and assignments by which the 
three defendant-appellants are now in po¬ 
ssession of the whole of the mortgaged 
property. It will suffice to say that 
defendant-appellant 1 holds 10-annas 6- 
pie9 of the property, defendant 2 
holds 2-annas 8-pies, and defendant 3 
2-anna9-10 pies, and that the subjeots 
have been in possession of the defendants 
from 1901,1904 ind 1905 onwards. 

A novel contention has been raised on 
behalf of the appellants that they can 
only be held liable to account from the 
dates on which they entered into posses¬ 
sion of the various portions of the mort¬ 
gaged property, and that the mortgagee, 
although he now holds no interest what¬ 
ever in the property, should be held liable 
to account for profits for the period be¬ 
fore the present transferees or assignees 
entered into possession. It is true that, 
as was explained by Tounon and Richard¬ 
son, JJ, in Shafikul Huq v. Krishna (l) 
the Transfer of Property Act is not 
exhaustive and does not oontain the 
whole law on the subject of transfer of 
|property. It has been argued on behalf of 
the appellants that no special provision 
exists in the Transfer of Property Act by 
which, in what has been termed by the 
pleader for the appellants, a suit for 
accounts, the parties liable to be implea¬ 
ded have been specifically laid down. In 
support of this position wo have been 
referred to certain passages in Fisher’s 

(1) Tl9l8] 28 C. L. J. 77=47 T.~C. 428=23 
C# W• N, 2341 
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Law of Mortgage, 6th Edn. Paras 1690 
and 1707. In the former paragraph it is 
stated that where the mortgagee has 
assigned the whole benefit of his security, 
having previously been in possession, and 
the mortgagor seeks an account of an 
overplus alleged to have been received, 
the mortgagee, notwithstanding his as¬ 
signment, must bo joined with the 
assignee, in order that he may account 
for what he received in his time. In the 
latter paragraph quoted an observation 
is made that, if redemption is sought 
after a great length of time, or the dis¬ 
missal of a former action to redeem, or 
several assignments, the account against 
an assignee in possession will be taken 
only from the time of his purchase 
prior to which the profits will be set 
against the interest. 

The?e observations seem to be founded 
on certain English cases which we have 
not been able to make available, and in 
at least one of them the propriety of the 
decision seems to have been doubted in a 
later English case. For our own part we 
can see no reason whatever in the cir¬ 
cumstances of the present case for depar¬ 
ting from the ordinary principle that the 
transfer of a mortgage carries with it all 
the rights and obligations attached to it. 
In our opinion the assignee of a mortgage 
is bound to give credit for all moneys 
received by his assignor, and if he takes 
a transfer without enquiring from the 
mortgagor, he does so at his own risk as 
regards the state of the account. We 
are in full agreement with the decision 
of Ayling and Napier, JJ., in Subramania 
Ayyar v. Subramania Pattar (2), and 
are of opinion that, in the cases of as-, 
signmonts or transfers such as we are 
concerned with here, the transferees or 
assignees take subject to the state of 
account existing between the mortgagors 
and the mortgagees on the dates of the 
assignments or transfers. Wo seo no 
reason to make any differentiation in this 
connexion in the case of a usufruotuary 
mortgage. A party who satisfies such 
a mortgago obviously becomes a usufruc*i 
tuary mortgagee in place of his assignor' 
and has the right to remain in posses'! 
sion of the property until the 
debt has been discharged by the 
usufruct. It follows pari passu that 

(2) [1916] 40 Mad. 6H3=30 M. L. J. 615= 

34 I. C. 859=(191G) 1 M. W. N. 351. 
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such a party is also subject to all the 
liabilities attaching to the original mort¬ 
gagee: of. Achumbit Singh v. Kesho Lall 
(3}. The first contention urged in appeal, 
therefore, seems to us to have no basis. 

The next point urged on behalf of the 
appellants is that the lower Court 
wrongly exercised its discretion in refus¬ 
ing to allow the defendant-appellants to 
examine certain witnesses at a late stage 
of the case, as also to produce certain 
documents and accounts. The history of 
this bitterly contested suit is clear from 
the order-sheet of the first Court. The 
suit was filed on 19th July 1922 and was 
decided on 23rd December 1924. After 
the case • had been fixed for argument on 
9th December 1924, an application was 
filed on behalf of defendants 1 and 2 pray¬ 
ing for the addition of one Kanhaiyalal 
and his heirs as a party as well as for 
permission to cite one Ramchandra as 
witness. A reference, however, to the 
order-sheet will show that, on 7th August 
1924, Ramchandra who had been served 
with summons was absent, but the 
pleader for the defendants, although 
offered a warrant of arrest against him, 
refused to avail himself of it and pre¬ 
ferred to take out a fresh summons 
against him. He was warned’at the time 
that he would take up this course of ac¬ 
tion at bis own risk, and accordingly, on 
2nd December 1924, Ramchandra re¬ 
mained absent. In the circumstances of 
the case we think the Judge of the first 
Court was perfectly entitled to exercise 
the discretion he did, and indeed, in our 
opinion, he would have exercised a wrong 
discretion in practically allowing the 
case to be re-opened at the stage it had 
reaohed on 9th December 1924. Even 
had this not been so, this Court will not 
in second appeal interfore with a discre¬ 
tion which would appear to have been 
reasonable, and deliberately exorcised by 
the lower Court. Moreover the learned 
District Judge has also considered this 
question and found it against the present 
defendant-appellants. We are also of 
opinion in the same connexion that the 
lower Court’s order of 22nd November 
1923, in refusing to admit a fresh set of 
documents which could have been equally 
produced long before, was a proper and 
just one in the circumstences of the case. 
The issues had been framed no less than 
four months bofore, and there is every 
(8) 28 W. R. 128. 
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reason to suppose that these repeated ap¬ 
plications for admitting at an abnormally 
late stage evidence which could have 
been equally well produced at the proper, 
time were little less than vexatious and 
made with the object of delaying disposal 1 
of the suit. The decision in Moni Lai I 
Bandopadhya v. Khiroda Dasi (4) has no 
application whatever to the facts of the 
present case is a glance thereat will 
show. We see no reason, therefore, to 
interfere with the finding of the lower 
appellate Court as regards the evidence in 
question having been properly excluded. 

It has next been urged on behalf of the 
appellants that, having regard to the 
terms of Ss. 60 and 62, T. P. Act, the 
present suit for redemption did not lie. 
We have been unable to understend how 
this contention arises in the present case. 
Had there been a specific provision in 
the*present mortgage, that the amount 
thereof could only be satisfied out of the 
usufruct of the property, there might 
have been substance in the present con¬ 
tention. But the terms of the mortgage- 
deed, Ex. P. 13, speak for themselves. 
Under these terms the mortgage money 
was payable in a fixed period, viz., 12i 
years But there was a further provision 
that the mortgagor was at liberty to pay 
off the entire mortgage debt at any time 
he chose within the said period. The 
contention, therefore, that, if anything is 
still due on the mortgage, no right of 
redemption arises, seems to us an utterly 
untenable one in the circumstances of the 
present case. 

We pass now to the final question 
raised in this appeal. This concerns the 
finding of the learned District Judge that, 
in the peculiar circumstances of this 
case, the mortgagees in possession having 
failed to keep or render accounts a pre¬ 
sumption arises that the mortgage money 
has been entirely satisfied both as regards 
principal and interest. It has correctly 
enough been pointed out that Stanyon, 
A. J. C., in First Appeal No. 12 of 1911, 
[SetlvJugal Kishore Bania v. Mulchand ), 
laid down that the absence of accounts 
only raises a presumption that the in¬ 
terest has been satisfied, and this is so 
far true. We are fully in accord with 
the principle laid down by the learned 
A. J. C. in the judgment just quoted. 
The facts of the present case, however, 
go very rn u chf urther. Here, at the tim e 
(4) [1893J 20 Cal. 740. 
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when the mortgage was entered into, the 
belief of and understanding between the 
parties was that the mortgage would be 
satisfied by 12^ years’ usufruct of the 
property. The position now is that the 
mortgagee or his transferees have been in 
possession for some 36 years. When this 
is taken into account with the village 
paper evidence as to the village paper 
estimate of profits, a strong probability 
arises, in the circumstances of the present 
case, not only that the mortgage money 
has been satisfied, but that it has been 
satisfied over and .over again. As was 
pointed out by the Judge of the first 
Court in para. 10 of his judgment, there 
was probably in the present case some* 
thing more than mere neglect and negli- 
gence in keeping accounts. There was 
apparently a studied avoidance of produ¬ 
cing them at the proper stage of the case. 
The defendants’ allegation that the vil¬ 
lage has all through been in practice 
every year a losing concern is one which 
is obviously baseless and, were it true, it 
is difficult to understand why they should 
have gone on progressively acquiring 
piece after after piece of the property. 
We are, therefore, of opinion that in the 
circumstances of the present case there 
is on record ample material to justify 
the presumption drawn by the learned 
District Judge that the entire mortgage- 
debt has been satisfied. The present case 
is not one in which, on the terms of the 
deed and the actual subsequent history 
of the transaction, the presumption should 
be that only the interest was satisfied. 

It has been suggested that the mort¬ 
gagors have lain by and for many years 
have remained quiescent. The fact, how¬ 
ever, remains that they did make the ap- 
lication in 1917 already referred to, and 
the present suit was instituted within 
five years from that date Ifc j 9 01sy 
to understand circumstances under which 
the mortgagors out of possession of their 
property found it difficult or impossible 
to bring the suit earlier than that date 
It has been suggested on behalf of the 
defendants that the mortgagors could at 
the worst have filed a suit i a f or ’ ma 

paupens, but that course is often neither 
a convenient nor an acceptable one from 
the point of view of the plaintiffs con¬ 
cerned. We do not think, therefore that 

arises acaTnst 'T™ ^umpMon 
arises agamst the present mortfiacor- 

plaintifls out of the delay in bringi^ 
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suit, and the circumstances explained in 

paras. 2 and 3 of the plaint are also 

significant in this connexion. We are, 

theiefoie, of opinion, for the reasons given 

above as well as for those stated by the 

learned District Judge in his judgment 

in Civil Appeal No. 45 of 1925, that the 

circumstances of this case are sucli as to 

justify the conclusion that the mortgage- 

debt, both principal and interest, has been 
fully satisfied. 

There can in our opinion be no question 
but that. the defendants or their pre- 
deeessors-in-title have recovered from 
the usufruct of the estate much more 
than was in reality due from the mort- 

gagors and in no circumstances we think 

that the plaintiffs have rightly been 
awarded costs in both the lower Courts. 
The present appeal is dismissed. The 
appellants must bear the respondents’ 

C °A tS 1“ the lower Courfcs a3 

already ordered. 

N,K ‘ Appeal dismissed . 
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Gulam Mohiuddin, A. J. C. 

Gopal Prasad —Appellant. 

v. 

Bhuneshwar and of/iers-Respondents. 
becond Appeal No. 17 of 1927, Decided 
on 3rd Decoinber 1927, from order of 

Poor J “ dg0> . Eaipur - D/- 30th September 

1926 m Ml30 ' ° IVl1 Appoal N «- 12 of 

& Provincial Insolvency Act , 5 . 24 fl) (a)_ 

considered ° f Jcbtor3 P'W'V is to be 

insolvent ^P 1 " 53 for adjudication as 

such DroQ f of \ S .? n| y squired to furnish 

will satisfy the S Cri Il tlt tO tCr 0 h l d tim" 

ing wft'h an d aD f n°li b ®! 10v ‘, n 8 the s ™«. In^oal- 
sofvency the c'ourt should adjudicatioQ ° f 

Dresoat vilnnofn, should enquire into the 

able for mnpti fch ? Properties which are avail- 

and dec do th ,° U . nbiliti °* of the debtor 

(ai to S 21 the re R ar d to proviso 

J navhi ’ tbo ,? obtor has proved his inability 
to pay h,s debts: A. I. Ii. 1923 Mad. 585. 

VA ra [P 227 Cl] 

o" t BuU chowdhry —for Appollant. 

, A. Ghadgay for Respondents. 
Judgment— Gopal Prasad submitted 
an application in tho Court of tho Addi- 

Fnh i?or 9tr i Ct, J UdS0 ’ Raipur - 13th 

n?,; 199,1 fc ° ba adjudged an insolvent. 

wl,n M f’ WJ | Prasad, one of the creditors to 

STJ T, p , ra “' i !■“ »b.ut 

. , 728 6-G and who bad got him arres¬ 
ted also, opposed the application alleging 
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1 is in a position to pay dents' 'shall bear thei r own costs and 
dditional District Judge shall pay the costs of the appellants in 
aplicanfc has 33 aore9 of all tho Courts. 

a us m a nrnfif, nf about D.D, Appeal allowed . 


Sadashiv Rao v. LaxU: 

that Gopal Prasad is in a position to pay 
his debts. The Additional District Judge 
found that the applicant has 33 aores of 
land which gives him a profit of about 
200 riipees per year, and besides this tho 
applicant has some occupancy land. He 
has cursorily observed that, the non - 
applicant's witnesses prove that he has 
also some cattle and cash.” Ho has not 
definitely ascertained as to how many 
they are and what is their value. The 
application was rejected and the appeal 
has also been dismissed. 

It seems to me that both the lower 
Courts have wrongly refused to adjudi¬ 
cate Gopal Prasad an insolvent. At this 
stage the debtor is only required to 
furnish such proof as will satisfy the 
Court that there are prima facie grounds 
for believing the same and, in my opinion, 
such proof has been furnished. 

The appellant is in possession of some 
tenancy land, from which an annual 
income can be derived; but it is not a 
marketable property, which can be sold 
at once and from which the debt of 
Bhuneshwar Prasad can be paid. In 
dealing with an application for adjudica¬ 
tion of insolvency the Court should 
enquire into the present value of the 
properties which are available for meeting 
the liabilities of the debtor and decide 
whether, having regard to proviso (a) to 
3. 24, the debtor has proved his inability 
to pay his debts In Lakshmi Nar-ayan 
v. Subramania Atyar (1), where the 
admitted faots were that the debtor’s 
debt amounted to over Rs. 40,000 
and his assets to over Rs. 5L,000 and 
the properties which constituted his 
assets were under attachment and pre¬ 
sumably would be sold and it was accord¬ 
ingly not possible for the debtor to realize 
the price himself or to use them for tho 
payment of his debt9, it was held, that 
this was sufficient prima facie proof of 
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Findlay, J. C. 

Sadashiv Rao Deshmuk —Defendant 
Appellant. 

v. 

Lixman Sao Ealar —Plaintiff Res¬ 
pondent. 

Second Appeal No. 89 of 1927, Decided 
on 22nd November 1927. 

(a) Limitation Act , S. 11—Plaintiff's suit 
for land revenue for five years—Plea of limi- 
tation raised in respect of claim for the first 
three years—Plaintiff losing time in seeking 
apportionment of land revenue in a civil Court 
—Plaintiff was held to be entitled to the 
benefit of S . 14. 

Plaintiff who was already the owner of a 12 
annas share bought a four anna share of a 
certain village except a sir field from the defen¬ 
dant. The plaintiff sued defendant claiming 
proportionate land revenue in respect of the 
sir field for five years from 1920 to 1926 as 
fixed by the Sub-divisional Officer in 1925. But 
before that he had sued the defendant in 1923 
for contribution in the civil Court but there it 
was deoided that a civil Court had no jurisdic¬ 
tion to make an apportionment. The defendant 
contended that plaintiff was not entitled to 
land revenue for the years 1920 to 1923 as the 
claim was time barred. 

Held : that the claim was not time barred 
and tho plaintiff was entitled to get the benefit 
under S. 14, Limitation Act, as before the new 
Land Revenue Act came into force, the civil 
Court had power to make apportionment and 
the time which the plaintiff spent in pursuing 
his remedy of apportionment of land revenue 
in a civil Court must be deducted: 6 N. L. It. 
27, A. I . R. 1925 Nag. 419,* Ref . [P 228 C 2] 

(6) Land Revenue Act, S . 159— Section gives 
weapon 1 1 recover revenue subject to limitation. 

The procedure laid down in S. 159 merely 
gives tho proprietor the aotual weapon or 
instrument by which to recover the land- 
revenue in question, and it ipso faoto follows 
that, subjeot to the limitation applicable, such 
land revenue can be recovered for any of the 
years which do not fall under the ban of limi- 


inability to pay debts* 

In this case Gopal Prasad cannot sell 
off tho property he has got and satisfy 
his creditors, and, therefore, there are 
prima facie grounds for thinking that 
tho debtor is unable to pay his debts and 
must bo adjudged an insolvent. 

Tho appeal is, therefore, allowed and 
tho order passed by tho lower appellate 
•Court is sot aside. I allow Rs. 15 as 
pleader’s feos in this Court. Tho rospon- 

(l) A. 1. U. 1023 Mid. 535. 


tation. All that the provision in question does, 
in short, is to change an inchoate right into a 
choato one. Had tho legislature intended to 
lay down that the right to recover land revenue 
was only to come into existence and to have 
effect as from the date of the Deputy Commis¬ 
sioner’s order, or as from any other date, o. g , 
tho beginning of tho next agricultural year or 
tho like, it is inconceivable that the legislature 
would not havo framed their intention in 
language precisely indicating this. 

[P 228 C 2, 229 C 1] 

M. R. Pathak and R. D. Mande —for 
Appellant. 

R. N. Padhay —for Rospoudont. 
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Facts. —The plaintiff-respondent for- 
merly owned a 12 annas share of mouza 
Boregaon of Nagpur Tahsil. The defen¬ 
dant-appellant, who owned the remain¬ 
ing 4 annas share, sold that share except a 
sir field (Khasra No. 23) to the respon¬ 
dent on 3rd March 1919. The respondent 
is thus the proprietor of the whole of 
the village except Khasra No. 23 of 
which the appellant is the proprietor. 

The respondent alleged that the appel¬ 
lant was liable to contribute a propor¬ 
tionate share of the land revenue. The 
claim was in respect of a period of five 
years. 

It was on 2nd November 1925 that 
the Sub-divisional Officer, Nagpur, fixed 
a sum of Rs. 30-3-0 as the proportionate 
share payable by the appellant on account 
of land revenue in lespect of Khasra 
No. 23 annually. But, before that, the 
respondent had sued the appellant in the 
year 1923 for contribution. That liti¬ 
gation came to an end on 27th February 
1925 when the Court of the Judicial 
Commissioner decided that a civil Court 
had no jurisdiction to make an appor¬ 
tionment. The lower Court has found 
that, regard being had to the provisions of 
S. 14, Limitation Act, the period.which 
commenced on 10 th January 1923 and 
ended on 27th February 192G should be 
excluded for computing the period of 
limitation, that having been the period 
during which the former litigation was 
going on. The lower Court also found 
that the claim which was inchoate 
became choate when the order dated 2 nd 
November 1925 was passed by the Sub- 
divisional Officer. The whole of the 
claim, except that in respect of«intere 9 t 
was accordingly decreed. ’ 

Judgment.— The plaintiffs suit has 

succeeded in both the lower Courts, and 
the defendant has now come up here on 
second appeal against the decree of land- 
revenue for five years from 1920 to 1925 
in respect of the sir plot No. 23 leased bv 
the defendant to the plaintiff. 

The facts of the case are fully stated 
in the judgment of the lower appellate 
Court and only three points have been 

raised on appeM. For the first time in 
this Court it has heon urged that the 
present suit was barred by res judicata 
,n view of the decisions in the previous 
suits, 32 of 1923 and 273 of 1900 r l 
seems tome that this content^n' has 
been raised far too late and cannot pro- 


192ft 

perly be considered now. Questions of 

fact and of law are both involved, and I 

do not think it would be proper to allow 

the contention, even it had any merits to 

succeed now. On the materials before 

me I feel bound to add that, in my 

opinion, there is no force whatever in- 

the present plea of res judicata. The. 

parties were suing and being sued in * 

different capacity in the previous suits; 

the causes of action were different and- 

the whole nature of the suits was- 
different. 

secon d point is whether the plain¬ 
tiff was entitled to the benefit of S. 14,. 
Lim. Act, in respect of his claim for the- 
years 1920 to 1923. For my own part- 
I entertain not the slightest doubt but- 
that the decision of the lower Courts on 
this point was correct. Before the new 
Land Revenue Act came into force, the 
civil Court had power to make appor¬ 
tionment in a case like the present: cf. 
Lhaturbhu] v. Chindirmool ( 1 ). There 
is not the slightest reason to suppose 
that the plaintiff would have indulged in 
unnecessary litigation for the recovery of 

what was, n °t a legal, undoubtedly an 
equitable •claim. The point involved in- 
the suit, which led to the decision of 
aker, J. C., in Laxmanrao v Sadasheo 
^ ) t was a moot one, and the case has 
been deemed of sufficient importance to 
be published in the official reports. The 
present case is one which most obviously 
a s both within the letter and spirit of 
• 14, Lim. Act, and I am in full agree 
raent with the finding of the two lower 
Courts on this point. 

Tho third contention offered on behalf 
of the defendant-appellant is an equally 

tutilo one. It is urged that tho word' 
thereupon" in S. 159, sub-S. (3), C. P. 
Land Revenue Aot, 1917, means that- 
revenue shall only be payable on the land 
concerned from the date of the Deputy 
Commissioner’s order, or ovon from the- 
beginning of the agricultural year next- 
o lowing thereon. I can see no sub¬ 
stance whatever in his contention. The 
ng it to reimburse tho land revenue con¬ 
cerned was already in existence. The 
procedure laid down in S. 159 merely, 
gives the proprietor tho aotual weapon 01 ^ 
instrument by which to recover tho land- 
revenue in question, and it ipso facto 
follows that, subject to the limitation 

jjj ^=5 I. 0. 705.- 

A. 1 . K. 1925 Nag. 419=22 N. L. R. 121. 
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applicable, such land revenue can be 
recovered for any of the years which do 
not fall under the ban of limitation. All 
that the provision in question does, in 
short, is to ohange an inohoate right into 
a choate one. Had the legislature in 
tended to lay down that the right to 
reoover land revenue was only to come 
into existence and to have effeot as from 
the date of the Deputy Commissioner's 
order, or as from any other date, e. g., 
the beginning of the next agricultural 
year or the like, it is inconceivable that 
the legislature would not have framed 
their intention in language precisely in¬ 
dicating this. Very obviously, once the 
liability of the defendant to contribute 
-his quotum of land revenue has been 
affirmed by the revenue Court, the present 
■plaintiff can claim such land revenue for 
■any years which do not fall under the 
■ban of limitation applicable. Holding, 
-as I do, that the time spent by the 
plaintiff-respondent in pursuing his re¬ 
medy in the wrong Court must bo ex¬ 
cluded, the whole of the present plain¬ 
tiff’s claim is within time. 

These findings govern the present 
appeal which is dismissed. The appellant 
must bear the respondent’s costs. Costs 
in the lower Courts as already ordered. 
.N.K. Appeal dismissed. 
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A. N. Chorghadc—ior Appellant, 
iff. R. Bobde—lor Respondent. 
Judgment — The plaintiff Santosh 
Rao, the lambardar raalguzar of mouza 
Pangar Mahal 2. sued tho defendant-ap¬ 
pellant Babu for rent of his occupancy 
field. The defendant denied his liabi¬ 
lity to pay rent to the plaintiff on the 
ground that tho village share in question, 
including the sir field, had been sold to 
one Vithoba through the civil Court and 
that the latter was, therefore, the pro¬ 
prietor of the field and he only had the 
right to demand rent. Apparently it 
was admitted in the first Court that the 
sir field in question had been previously 
hold in severalty by the defendant who 
had a proprietary share in the village. 
Tho first Court accordingly dismissed the 
plaintiff's claim. The plaintiff appealed 
to the Court of the District Judge who 
decreed the plaintiff’s claim on the 
ground that the present case differed from 
the facts of Dhondba v. Vislucanath (U» 
and was also contrary to the view taken 
by the Chief Commissioner in a revenue 
appeal. The District Judge was further 
of opinion that the matter was settled 
in any event by S. 188 (2) (a), Land Re¬ 
venue Act, and he accordingly reversed 
the judgment of the first Court and de 
creed the plaintiff's claim. The defen- 

ft _ ^ A A A VI H 
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Findlay, J. C. 

Bapu —Defendant—Appellant. 

v. 

Santosh Rao —Plaintiff—Respondent. 

Second Appeal No. 108 of 1927, Deci¬ 
ded on 30th November 1927, from decree 
•of Dist. Judge, Nagpur., D/- 21st Decem¬ 
ber 1926, in Civil Appeal No. 163 of 1926. 

C. P. Tenancy Act (1920), S. 49 — Ex-pro- 
jprielor becoming an occupancy tenant of his sir 
Zand held \n severalty is tenant of the pur- 
<haser of his village share~The latter and not 
the lambardar can claim rent from him —C. P. 
Land llcvenuc Act (1917), S. 186 (2) (a). 

Whoro a co-proprietor of a village sells his 
■aliAro to a third party and becomes an occu¬ 
pancy tenant of hia sir held in fievoralty, such 
an ex-proprietor is tho tenant of hia vendee and 
the vendee is primarily entitled to claim tho 
rent and not the lambardar. Having regard 
to the definition of “landlord" and "tenant” 
in 8, 2 (7) and (11) respectively of tho Tenancy 
Act, this conclusion is inevitable; A. I. It. 1128 
Sag. 39 (1), Foil. 

Section 188 (‘2) (a), I.and Revenue Act, docs 
<not oxcludo tho co-sharer concerned iu a such 
•case from demanding rent from his tenant. 

CP 229 C 2] 


appeal. 

The decision of the District Judge was 
given before a Bench of this Court had 
considered precisely the point at issue in 
the present one. The Benoh in question, 
Baribahu v. Ganesh Singh (2), have held 
that where a co-proprietor of a viliagej 
sells his share to a third party and be-| 
comes an occupancy tenant of his sir, 
held in severalty, such an ox-proprietor; 
i 9 the tenant of his vendee and that thei 
vendee is primarily entitled to claim the 
rent and not the lambardar. JIaving 10 
gard to tho definitions of landloid 
and “tenant” in S. 2 (7) and (Ll) respec 
tivoly of the Tenancy Act, I think tbia 
conclusion is inevitable, S. 188 (2) (aj,j 
Land Revenuo Act does not, in my opi 
nion, exclude tho cosharor concerned in 
a case like the present from demanding 
ront from his tenant. The advocato for 
the respondent has urged that there has 
been no proof that tho sir land hero was 
previously heldjn se veralty. T hat seems 

(1) [1902] 15 C. P. L. R. 143. 

(2) A^ I. R. 1928 Nag. 39. 
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to have been assumed and admitted by 
all concerned in the case, and, if the 
plaintiff s plea in the lower Courts had 
been otherwise, I should have expected 
to find a distinct mention thereof. The 
whole bone of contention in the lower 
Courts is precisely the point on which 
the Full Bench decision quoted above has 
been given, and that decision, in my opi' 
nion, applies proprio vigore to the facts 
of the present case. It follows, therefore, 
that the payment of rent by the present 
appellant to his landlord, the purchaser, 
was a valid one and that the plaintiff’s 
present claim must fail. 

The judgment and decree of the lower 
appellate Court are accordingly reversed 
and instead a decree will issue dismis¬ 
sing the plaintiff-respondent's suit. The 
latter must bear the defendant-appellant's 
costs in all three Courts. 

N K - Decree reversed . 
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Kolhatkar, a. J. C. 

Jagannath Defendant 5—Applicant. 

v. 

Iiaihalusan Plaintiff—Non* applicant” 

Civil Pevn. No. 290-B of 1927, Decided 
on 21st April 1928, from decree of lsfc 
Class Sub-Judge, Morai, D/- 22nd October 
1927, in Civil Suit No. 119 of 1925. 

Transfer of Property Act , S. 74 — Subroaa - 
tion-Dccretal debt due to the prior mortgage 
paid by the puisne mortgagee under obligation 
to pay--rhe latter cannot acquire the rights of 
the prior mortgagee, J J 

The doctrine of Bubrogation has no applica- 

‘.on when a person simply performs his own 

obligation, and pays off a charge which he has 
underfcakeu to satisfy. e fias 

Where the puisne mortgagee, at the time of 

his mortgage had undertaken to pay the amount 

of prior mortgage but did not actually 

and the major portion of the amount pa"d bv 

him under a foreclosure decree obtains k’ 

prior mortgagee against mortgagor and nuisnl 

mortgagee represented this money which ho 
had undertaken to pay. * nich ho 

: that the question of subrogation ami 

the puisne mortgagee stopping in the shoes at 

the prior one cannot arise: 2 C.L J oqq j? C , S °* 
43 Cal. G9; 4 A. L. J. 349 ; 41 All M.’ 

All. 403; Ref. A. I. R. 1 92 5 Jafl5 D L 27 

[P231C2, P 232 Cl '1 

W.R.Purantk-lor Applicant. 

rt V A Waz< ^ war -l°* Non-applicant. 

Uh-der. The material facts connected 
with his revision application are brieflv 

as follows: On 15th March 1926,^ 
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plaintiff Radhakisan Birbhan—a prior 
mortgagee obtained on his mortgage a 
preliminary decree for foreclosure against 
the mortgagor, Gangaram Krishnaji, de¬ 
fendant 1, defendant 5, Jagannath Man- 
giram a subsequent mortgagee—and one 
other person viz, defendant 6. These 
three defendants were required to pay the 
amount of Rs. 1,711-10 0 due on account 
of the mortgage-debt and costs of the suit 
within six months from the date of the 
decree. The said amount being not paid 
within the prescribed period, the plain¬ 
tiff Radhakisan presented an application 
to the lower Court for making the decree 
final. It seems that some time after the 
presentation of this application, defendant 
5, Jagannath, satisfied the decree, and then 
applied for a final deoree being made in 
his favour in the proceedings initiated by 
the plaintiff’s application. His appli¬ 
cation was refused by the lower Court. 
It is this order dismissing defendant 5’s 
application for making a final decree in 
his favour which is now sought to be re¬ 
vised in this Court. It appears from 
defendant, o s written statement, dated 
13th January 1926 filed in the case, prior 
to the passing of the preliminary decree 
foi foreclosure, that out of Rs. 2,500, the 

r i f n ^ 1 oi!, a ^ 0UDt offche mortgage-deed 
dated 26th May 1924, executed by defen¬ 
dant 1, m favour of defendant 5, the 

latter undertook to pay Rs. 1,000 to the 

Plaintiff Radhakisan in satisfaction of 
his prior mortgage, but that the said 
amount was not paid by defendant 5 to 
the prior mortgagee, prior to the passing 
ol the preliminary decree for fore- 
closure in the present case. 

The only question raised in this case i 3 
whether defendant 5 —a puisne mortgagee 
is entitled to subrogation and to have a 
hoal docreo for foreclosure passed in h : s 
favour in the suit instituted by the prior 
mortgagee, on payment of the latter's 
mortgage-debt by the former. It is urged 
on behalf of the applicant Jagannath, 
that as he has paid off the whole debt 
duo under the prior mortgago of the 
Plaintiff Radhakisan, ho is entitled, under 
o. 74, T. P. Act, to all the rights 
and powers of the prior mortgagee, 
including the latter’s right to have 
a final decree made in his favour, and 
reliance is placed on the decision in 
Shankar Iiao v. Ganpat Rao (l), while, 
the °the r ha nd, it_is^maintained on 

(1) A. I. R. 1926 Nag. 15. 
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behalf of the non-applicants 2 and 6, that 
the doctrine of subrogation cannot be 
availed of by the applicant under the 
circumstances of the case, especially in 
view of the fact that the majoi fait of 
the payment made by the applicant con' 
sisted of Rs. 1,000, which he had under¬ 
taken to pay to the prior mortgagee on 
aocount of the mortgagor, and the amount 
of interest thereon, from 26th May 1924, 
the date of the applicant’s mortgage, to 
the date of payment. It seems to me 
that there is much force in the latter 
contention and that it must consequently 
prevail. 

It is no doubt true that the applicant 
Jagannath has paid Rs. 1,711-10*0, 
the whole amount due under the prior 
mortgage of the plaintiff, inclusive of 
the costs of the suit. But a greater part 
of this amount was paid by him in dis¬ 
charge of an obligation imposed on him 
by the terms of his mortgage. It is quite 
manifest from his «own admissions in¬ 
volved in his written statement, dated 
13th January 1926, that out of Rs. 2,500, 
the principle amount of his mortgage, 
he undertook in express terms to pay, on 
account of the mortgagor, Rs. 1,000 to 
the prior mortgagee in satisfaction of the 
latter’s mortgage. The rate of interest 
stipulated in the applicant's mortgage is 
not set out in his written statement, but 
if it be taken to be the fair rate of Re. 1 
per cent per mensem, interest on Rs. 1,000 
from 26th May 1924, the date of the ap¬ 
plicant's mortgago, to 12th March 1927, 
by which date the whole decretal amount 
was deposited by him in the Court, will 
work out to nearly Rs. 300. Thus, out of 
Rs. 1,711-10*0 deposited by the applicant 
for payment to the prior mortgagee, 
nearly Rs. 1,300 will represent the 
amount paid by the former for, and on 
behalf of the mortgagor, in discharge of 
the obligation arising out of the appli¬ 
cant’s mortgage. It follows, therefore, 
that the major part of the payment was 
made by the mortgagor through the ap¬ 
plicant Jagannath. It is only the remain¬ 
ing amount of about Rs. 4L1, which was 
paid by the applicant Jagannath out of 
his own pocket. Can it bo said in those 
circumstances that the prior mortgage- 
debt was fully satisfied by the applicant 
Jagannath alone? Thoro is not the least 
doubt that this question will have to be 
answered in the negative. The primary 
liability to pay off the debt due under 
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the prior mortgage attached to the mort 
gagor, and it was only in the event of 
his failure to satisfy the debt, that the 

mortgaged property subsequently mort¬ 
gaged to a puisne mortgagee was made 
liable for payment of tbe said debt. It 
was for the discharge of this primary 
obligation that the mortgagor agreed 
with the applicant Jagannath that 

Rs. 1,000 out of Rs. 2,500, the principal 
amount of the latter's mortgage, should 
bo paid by the latter on the former ac¬ 
count to the prior mortgagee. In this 
view the payment of Rs.*1,711*10*0, made 
by the applicant Jagannath, must be 
deemed to have been made mostly by the 
mortgagor himself, in so far as the major 
part of the payment is concerned, and 
partially by the applicant Jagannath, 
the puisne mortgagee, in so far as the 
remaining part of the said payment is 
concerned. 

The applicant Jagannath cannot, 
therefore, claim to have himself paid 
off the whole decretal debt due under the 
prior mortgage when he has paid only a 
smaller part of the said debt. It is not, 
therefore, open to him to avail himself of 
the principle of subrogation underlying 

S. 74, T. P. Act, and to insist upon a final 
decree for foreclosure, in default of pay¬ 
ment of Rs. 1,711-10-0, being passed in 
his favour, when the major part of the 
said amount has been paid by the mort¬ 
gagor: vide Har Shyam Chotodhary v. 
Shyamlal Sahu (2), Baijanath v.Murli - 
dhar (3), Gulzarilal v. Aziz Fatima (4), 
and Tufail Fatma v. Bitola (5). It has 
been affirmed in Surjiram Mar war i v. 
Barhamdeo Prasad (6), that the doctrine 
of subrogation has no application when a 
person simply performs his own obliga¬ 
tion, and pays off a charge which he has 
undertaken to satisfy. The fact of the 
major part of the payment being made by 
the mortgagor differentiates the present 
case from the aforementioned unreported 

case of this Court, of Shankar Rao v. 
Ganpat Rao (1), in which the whole de¬ 
cretal amount duo under the prior mort¬ 
gage was paid off by the puisne mortgagee 
from his own pocket. I am, therefore, 

(2) (1915] 43 Cal. 00=2*2 C. L. J. 227=31 l.C. 

22=20 C. W. N. G01. 

(3) [1007] 4 A. L. J. 319=(1007) A. W. N. 85. 

(4) [1919J 41 All. 372=50 1. C. 375 = 17 A. L. 

J. 357. , . 

(5) [1004] 27 All, 400=2 A. L. J. 13= (1904) 

A. W. N. 284. 

(C) [1905 ] 2 C. L. J. 28H. 
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• ^ in view of the fore- 

going reasons, that full payment of the 
decretal debt due to the prior mortgagee 
having not been made by the puisne mort¬ 
gagee the question of subrogation and 
the latter’s stepping in the shoes of the 
former cannot possibly arise. It is con¬ 
sequently unnecessary to enter into the 
question whether the lower Court should 
have exercised its discretion in the ap¬ 
plicant’s favour by the transposition of 
the applicant’s name-under 0. 1, R. 10, 
Civil P. C. Nor would it be necessary 
to deal with the question whether the 
fact of the preliminary decree in question 
being drawn up in form No. 3, and not in 
form No. 6 prescribed in Appendix D to 

h ? ,vil C., would present any 
difficulty in passing a final decree in fa* 
vour of the pusine mortgagee paying off a 
prior mortgage. 

The result is that, there being no valid 

ground for interference, the application 

for revision is liable to be dismissed. It 

is, therefore, dismissed with costs. The 

applicant will pay the costs of the non- 

applicant and bear his own. Counsel’s fee 
will be Rs. 30. 
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lor each rupee of the consideration. ’ n ° l 

Legi! nocenity has to bo nrovo.1 .u 
transfer and not for oach rupee of the oin a th ° 
atiou. The necessity for the tracer 
moat oases be established only by Drollne ' 
sity in respect of the consi/erauC ^"0°^' 
nariW proof 13 rospeeb of the ere itnr J . , , 
consideration is quite sufficient • * A 
N<iq. 302 ; A . I. R. 1927 P C 07 . ‘ /* * 1925 
1927 P. C. 246, Ref . 3 ' ; L It. 

(6) Contract Act, S. 23 — Sal* t 235 ° ^ 
without reservation of occur)anr,?i ?/ a . Vxlla 0« 
which had not been sanefioned^ t le Sir lan(1 

panoy rightl'!^?bo”'i^h a / w h' V i a 1 L° " ° f ° O0U ' 

land which had not been 


sanctioned by a revenue offioer, constitutes a 
void agreement The whole agreement has to 
be set aside and not one or other of the two 
parts to which the parties try to give the ap- 

? 0 ® r . an °® of se P a rate agreements. The reason 

for holding siich an agreement void is that the 

subject of the agreement “is of suob a nature 
that, |f Permitted, it would defeat the provi- 
sions of S. 49, Tenancy Act, completely. 

, . CP 236 C 1] 

(c) Practice - It is not the duty of a civil 
Court to punish ofences. 

on^ e f' 6 > a ° ivi ] C .° Urt £ eld thafc the defendant 

ought to be made to suffer for entering into an 
illegal agreement and breaking the law. 

f i U w WaS DOt thed “tyof a civil Court 
to punish offences. [p 237 c 1 ] 

B E. Bose, V. Bose and P. N. Budra — 
for Appellant. 

S' ? 0Se% D- N. Choudhri and S. K- 
Lrkosh for Respondents. 

1 • The failure to notice the 

obviously preposterous nature of many if 

nob most of the claims made iu the oivil 

n? Ur (v p ? r ^) a P s the cause and perhaps 
the effect of the success of many of them, 

or perhaps both. In 1923 the father of the 
.w? P •'J'otiffs sold their two-thirds share 
in joint family property, along with his 
own one-third share, to the defendant 
Khushal Teli for Rs. 40,000. It was not 
pie ended in the plaint that there was 

any ling ^y ron g with the transaction be* 

yond certain technical flaws in the con- 

veyanoe and the plaintiffs’ claim, which 

has partly succeeded, was that, because of 
those flaws only, the whole of the pro¬ 
perty, inoluding the share belonging to 
their father whom they joined as 
defendant 2, should he returned to them 

tj 1 ' S ^ 10U *3 be allowed to keep the 

Ks. 40.000 Khushal paid them for it. If 

it were not of almost daily occurrence 

at similar and even more proposterous 

claims are allowed to succeed, as this has 

)een in part, it would be amazing that a 

ourt should oven consider this claim 
seriously. 

It has been found in the lower Court 
that plaintiff I, Bibhan Rao Maratfia, 
was born on 18th January 1907 and, there¬ 
fore, his 18th birthday was on ISth Janu* 
aty 1925. The truth of this is doubtful, 
nU the finding is no longer contested. 
Plaintiff 2 is Babhan Rao’s younger 
brother Lai Sahob, who was horn in the 
year 1920 On 27th February 1913, 
before Lai Sahob was horn, Gulab Rao, 
for himself and for Labhati Rao, then just 

l executed a mortgage of 

their ancestral village of Sangli in favour 
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of one Sudarshan Prasad, as security for 
the repayment of a sum of Rs. 12,999 
with which it was proposed to purchase 
the village of Kamhli. The village was 
purchased with that money and is still 
in the possession of the joint family. 

On 20th July 1923, a sale-deed was 

executed in favour of defendant 1, 
Khushal Teli of the whole of the village 
of Sangli, excepting the cultivating rights 
in the sir land, for Rs. 25,000. The deed 
was executed by Gulab Rao for himself 
and for his younger son Lai Saheb and by 
Labhan Rao for himself, though, accord¬ 
ing to his present statement, he was then 

only 16i years of age. Of the R 3 . 25,000 
paid by Khushal for Sangli, Rs. 21,000 
went to pay off Sudarshan Prasad’s mort¬ 
gage on the village. 


Three days later the same persons, that 
is, Gulab Rao for himself and his younger 
son and Labhan Rao for himself, executed 
in consideration of Rs. 15,000 a deed of 
surrender of their occupancy rights in the 
whole of what had been their sir land in 
Sangli till three days before. This sum 
of Rs. 15,000 they owed to Khushal as 
the consideration for a sale-deed of the 
village of Dandesara executed by him on 
20th July along with their sale-deed of 
Sangli. The real nature of this trans¬ 
action is, of course, that, without the 
sanotion of a revenue officer, the village 
of Sangli was sold without reservation of 
the right to oocupy the sir land for 
Rs. 40,000, on which Rs. 36,000 went in 
paying off Sudarshan Prasad’s mortgage 
and buying the village of Dandesara. It 
has not been stated that there was any sir 
land in Dandesara, presumably there was 
none, or els9 cultivating rights in it were 
reserved. 


in the property against him was also not 

stated. . 

In support of this claim a number ol 

obviously false and irrelevant statements 
were made. It was said that Khushal 
“fraudulently” described Labhan Rao as a 
major in the sale*doed and the deed of 
surrender and compelled him to sign those 
documents. It is hard to imagine any¬ 
thing more ridiculous, though the finding 
of the learned Judge of the lower Comb 
on this point is equally impossible. It is 
that the representation of Labhan Rao as 
of full age was made by his father, not by 
him and not even in his presence^ but if 
it was made in his presence he “ might 
not have been aware of his real age” and 
is, therefore, “ not guilty of suppressing 

any fact by hi3 silence.” 

There was next the allegation that in 
1923, Labhan Rao, aged 16, and Lai Saheb, 
aged 2 or 3 had already separated 
from their father. This was followed by 
the totally irrelevant and contradictory 
pleas that Gulab Rao was much addicted 
to opium eating and that he had entered 
into the transaction of 19L8 without con¬ 
sideration. The plaintiffs have-not gone 
to the length of saying that Gulab Rao 
spent Rs. 13,000 on tbe purchase of opium, 
without which the allegation that he was 
addicted to this vice is no more relevant 
than one that he wasted most of his time 
in playing card9 without stakes. 

But the village on which Gulab Rao 
did spend the money is still in his posses¬ 
sion, and anyhow, if he never got it from 
Sudarshan Prasad, he could not have spent 
it on debauchery of any kind. There is 
no suggestion that the purchase of Kamhli 
was a bad bargain. Even if it had been 
it could hardly be called illegal and im* 

i _ it_1 _ U T> -* 






On 31st March 1925, less than two the liability of repaying the money bor- 

years after the sale of Sangli and less rowed for it. And if the borrowing was 

than throe months after what has been by their father alone for his own evil 

found to be Labhan Rao’s 18th birthday, purposes, or the debt is for any other 

he filed the suit out of which the present reason not binding on them, the villago 
^ appeal arises, for himself and as next belongs to him alone and they havo no 
friend of his younger brother, against share in it. In that case, there can bo 

Khushal Teli and his father Gulab Rao. no doubt about his having to repay Rs. 

Their claim was that both the sale-deed 21,000 to Khushal or about the money 
and the deed of surrender should be set boing recoverable by attachment and sale 
aside and the whole of the property re- of the village. 

turned to them, and (though this was not It was finally urged that as the salo o 

expressly stated at the beginning) that tho proprietary rights in Sangli and the 
they should be allowed to retain tho surrender of tho occupancy rights in what 
Rs. 40,000, Khushal had paid thorn for it. had been sir land up to tho time of tha 
How they could claim their fathor's share sale (which is miscalled by the impossib o 
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name of a surrender of sir all through the 
case; were really one single transaction, 
which they undoubtedly were, and as the 
latter was "in clear violation of the law,’ 1 
both should .be set aside or at least the 
surrender should be set aside and the 
plaintiffs should be given back all the sir 
land. There was again no suggestion of 
their giving back the Rs. 15,000 or the 
village of Dandesara if they got back this 
land, nor does it seem to have been appre- 
ciated that if they did get it back without 
the village it would not be sir land but an 
occupancy holding. Even the decree of 
the lower Court describes it as sir , thoagh 
it orders that the sale of .the proprietary 
rights in the village, which of course 
include those in the sir land, is to hold 
good. 

Another of the many obvious points in 
the case which have escaped notice is 
that the plaintiffs on their own allegation 
could not possibly claim more than two- 
thirds of the village. Indeed, on the only 
plea put forward in the beginning which 
approaches relevancy, which was that 
Labhan Rao was a minor when he exe¬ 
cuted the two deeds, he could claim only 
one-third. Apart, however, from the ques¬ 
tion of the validity under the Tenancy 
Act of what is called the surrender of the 
sir, the case was tried on the plea never 
really taken that Gulab Rao had no right 
to transfer his sons’ shares for that con¬ 
sideration, though even that was regarded 
as covering his one-third share as well. 
That way of treating the case, to which 
neither party has objected, happens to 
bo based on a correct view of it, though 
nobody seems to have realized the 
fact. That view is that the two docu¬ 
ments were really exeouted by Gulab Rao 
as manager of the joint Hindu family, 
and the signature of them by Labhan 
Rao as well makes no difference either 
way. 

In spite of the correct finding that 
there was only one transfer, a sale of the 
village without reservation of the culti¬ 
vating rights in the sir land which had 
not been sanctioned by a revenue officer, 
the judgment treats the transaction as 
the two of which the parties tried to 
give it the appearance and examines them 
separately. In regard to the sale of the 
proprietary rights in the village the 

fand.nga are as follows: Of the Rs. 25,000 
paid to Gulab Rao for the village of 
Sangh Rs. 21,000 went to satisfy the 


debt due to Sudarshan Prasad and 
Rs. 1,000 in repayment to another person 
who had agreed shortly before to buy the 
same property for the same price and 
had paid that sum as earnest-money but 
had backed out of the bargain. There is 
no evidence of what became of the 
remaining Rs 3,000. The sum of Rs. 
22,000, therefore, constituted an antece¬ 
dent debt due by Gulab Rao about which 


there -was no immorality or illegality. 
The sale of the village cannot, therefore, 
be set aside, but the purchaser must pay 
to the plaintiffs the sum of Rs. 3,000 
which hO'had already paid to their father 
without "legal necessity." 

In respect of what is called the sur¬ 
render of the sir land, it is held in the 
judgment that "it is in clear violation of 
the law prohibiting sale of sir land with¬ 
out proper sanction,” because the agree¬ 


ments to sell the village and to surrender 
the land were made at the same time and 


are one transaction amounting to a sale 
of the sir land, although the deed of 
surrender was executed a few days later 
than the sale-deed; the land must, there¬ 
fore, be restored to the plaintiffs, and, 
according to the ruling of a Bench of 
this Court in Bhagwat v. Ananirao (l), 
the defendant Khushal is not entitled to 


a refund of the Rs. 15,000 he paid for it. 

The defendant Khushal Teli has ap¬ 
pealed on tsvo points only. He contends 
first, that of the Rs. 3,000 ho has been 
ordered to refund” Gulab Rao’s share 


was Rs. 1,000, so that he ought to have 
been ordered to pay Rs. 2,000 only. The 
slack ^ use of the entirely inappropriate 
word refund” seems to be the primary 
oause of the ‘inverted way in which the 
matter has been considered. There could 
be a refund only by'the plaintiffs or 
Gulab Rao to the defendant Khushal, 
and what has been ordered is that, in 
addition to the Rs. 22,000 he has already 
paid to the plaintiffs and their father 
jointly and the Rs. 3,000 he has already 
paid to their father separately for the 
village, ho must pay thorn another 
Rs. 3,000. That is preposterous. 

The learned Judge seems to have pro¬ 
ceeded on a sort of converse of the prin¬ 
ciple that has long been accepted a9 
sound, that a sale of this kind can be set 
aside conditionally upon the sellers, or 
the coparceners, other than the manager 
of the f amil y, repaying so mu ch o f the 

(1) A.I.R. 1925 Nag. 302=22 N. L. R. 13G. 
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consideration as was found to be proper; 
he has maintained the sale -conditionally 
on the buyer paying over again so much 
of the consideration as was not found to 
be proper. The illegality of both • has 
been explained by their Lordships of the 
Privy Council in Sri Krishan Das *v. 
Nathu Ram (2), and again in Gauri 
Shankar v. Jiwan Singh (3). In the 
former case, however, the application of 
S. 65, Contract Act, if it does apply to 
the circumstances, would have nearly the 
same effect. 

As has been said, the question of the 
authority of Gulab Rao to sell his sons’ 
shares in the village arose in respect of 
the whole transfer, not separately in 
respect of either part. It has been con¬ 
sidered in respect of the sale of the pro¬ 
prietary rights only, the inclusion in 
that sale of the right to oocupy the sir 
land being set aside as a separate trans¬ 
action for a reason which does not apply 
to it separately, but does apply to invali¬ 
date the whole of the transaction. But, 
in respect of the authority of Gulab Rao 
to make the alienation, it will be suffi¬ 
cient to examine the case of the sale of 
the proprietary rights separately, because 
the sale of the occupancy rights is mani¬ 
festly justifiable on that ground. The 
family has the benefit of the village of 
Dandemra, so that the validity of the 
8ale is proved against the plaintiffs to 
the extent of R 9 . 15,000 out of the total 
consideration of Rs. 40,000, leaving for 
examination the Rs. 25,000 which was 
ostensibly paid separately for the pro¬ 
prietary rights. 

The findings of the lower Court, on 
which the decision that the salo was im¬ 
proper in rospect of Rs. 3,000,800m wrong 
both ways. The mo3t impossible is 
perhaps the inclusion iu the sum found 
to be au antecedent debt due by Gulab 
Rio of the Rs. 1,000 returned to tho man 
who had previously agreed to buy the 
villago and had paid that amount as 
oarnost-monoy. That merely converted 
the *Rs. 1,000 from earnest-money paid 
by him into earnest-money paid by 
Khushal. As to tho remaining Rs. 3,000 
there is good evidence of a great deal 
it 'being proper “father's antecedent 
debts" or being due by tho wholo family, 
including a sum of Rs. 400 piid to a 

te) A. I. n. 1927 l\C. 37=19 All. 149 = 31 I. A. 
79 (P C.). 

13) A. I. K. 1927 P. C. 240. 
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cloth merchant for goods previously sup¬ 
plied. But the propriety of the consi¬ 
deration so as to bind the wholo family 
is established beyond doubt in respect of 

at least the Rs. 441-12*0 of which Rs. 375 
went in purchasing tho stamp for the 
sale-deed and Rs. 66-12 0 in getting it 
registered. 

It i 3 also beyond doubt, as it is in most 
cases of this kind, that the whole family 
got tho benefit of any part of the con¬ 
sideration of which the application is 
not directly proved. It is inconceivable 
that Gulab Rao spent it all on himself; 
it went into the joint family fund and is 
still there or has been spent on food or 
clothing or agriculture or the like, to the 
benefit of the whole family. 

But we are not concerned with any 
question of legal necessity in respect of 
small parts of the consideration. Though 
the matter has recently been explained 
by the Privy Council in the two cases 
already mentioned, the distorted view is 
Still held in almost all Courts that legal 
necessity has to b3 proved, not for the 
transfer, but for each rupee of the con¬ 
sideration. The necessity for the transfer 
can in most cases be established only by 
proving ne:essity in respect of tho con¬ 
sideration, but ordinarily proof in respect, 
of the greater part of tho consideration 
is quite sufficient. In this case, for in¬ 
stance, if it was necessary for Gulab Rao 
to find only Rs. 2L,000, he could not do 
it without selling the whole village. 
Nobody would give him tbit sum for 
“fourteen annas” of the village, and, 
therefore, it was legally necessary for him 
to sell tho wholo of it for its proper value 
in order to raise it. 

In tho usual way of dealing with this 
quostion it is by no means improbable 
that legal necessity for tho transfor would 
have been hold proved in the lower Court 
if tho consideration paid had been only 
R 9 . 22,000, tho exact sum Gulab Rao was 
considered to require, as that could not 
bo oalled an inadequate prico for proporty 
worth not more than Rs. 25,000. Pay¬ 
ment of tho othor Rs. 3,003 of tho full 
value of the village surely makes tho 
transaction more, not loss, valid. 

Tho proof of logal necessity or benefit 
is still more complete if we regard tho 
transaction as what it really was, even 
if wo disregard tho bonofit received by 
tho wholo family from that part of tho 
consideration of which tho application 
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has not been directly proved. Out of a 
consideration of R*. 40,000 'legal neces¬ 
sity or benefit has been established in 
respect of over Rs. 36,000, so that the 
balance for which the buyer has failed 
to account is less that 10 per cent 
of the total instead of 15 or 16. It is, 
however, admitted now that the plain¬ 
tiffs are not entitled to a “refund” of 
anything, even if the amount in respect 
of which legal necessity has been proved 
was no more than twenty-one thousard 
out of twenty-five, so that the Rs. 1000 
which is all that the defendant Khushal 
has olaimed in appeal, must bo given to 
him, though for reasons different from 
those on which he claimed it. 

The other contention raised in the 
appeal of the defendant Khushal is that 
the village of Dandesara, purchased from 
him with the Rs. 15,000 he paid for the 
surrender of the occupancy rights in 
what had been sir land, should be re¬ 
turned to him now that the surrender 
has boon found to be void. The surren¬ 
der of the occupancy rights was not a 
void agreement at all. (Speaking of a 
void contract, as is so often done, is a 
contradiction in terms). It was not in 
contravention of any law, as was hold 
in the lower Court, because there is no 
law that forbids the surrender of an 
occupancy holding by tho tenant, even 
the day after he acquires the tonanoy. 
Taken by itself tho surrender was per¬ 
fectly valid. So also was the sale of tho 
proprietary rights in the villago taken 
by itself. 

But tho two things combinod in one 
transaction, that is, tho sale o: a villago 
without reservation of occupancy rights 
in tho sir land which has nob been sanc¬ 
tioned by a revenue oflicor, do certainly 
constitute a void agreement. It is, how¬ 
ever, tho whole agreement that has to bo 
sot aside and not one or other of tho two 
parts to which tho parties tried to give 
the appearance of separate agreements. 
Further, it is under S. 23, Contract Act, 
that tho wlule agreement is void, as was 
held in tho lower Court in respect of 
the surrender, but tho roason is not that 
it is in contravention or violation of any 
law, because there is no law directly 
forbidding such a sale. Tho roason is 
that tho object of tho agreement “is of 
such a nature that, if permitted, it would 
defeat tho provisions” of S. 49, Tenancy 
Act, completely. 
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A fundamental mistake made in the 
lower Court, which has already been 
mentioned, is the total disregard of the 
fact that the plaintiffs could not possibly 
claim more than two-thirds of the pro¬ 
perty. It is, however, more convenient to 
acoept that and one or two other wrong 
views as correct for the further considera¬ 
tion of the case. In that view the relief 
to which the plaintiffs were entitled wa9 
the return of the village, with the sir 
land as sir land, but under S. 65, Con¬ 
tract Act only on condition of return¬ 
ing to Khushal all the advantage they 
had got out of the agreement, that is, 
Rs. 40,000, or the village of Dandesara 
and Rs. 25,000. Now the plaintiffs have 
nob asked in appeal for the return of 
Sangli on this ground at all, but Khushal 
prays for tho return of Dandesara to him. 
We have then to accept the further mis¬ 
take of treating the surrender of the occu¬ 
pancy rights as a separate transaction 
and as void, though it is neither, and to 
examine the applicability to it in that 

light of S. 65, Contract Aot. 

% 

There is undoubtedly a vory prevalent 
idea that the opening words of S. 65, 
Contract Aot, do not refer to what is 
often called “a contract void ab initio 
or nudum pactum ab initio Avoiding 
the U9e of a term that oontradicts itself 
and of a language that is not one of the 
languages of this Court-' but is not in¬ 
frequently misused in it, that amounts 
to saying that an “agreement discovered 
to be void” does not mean one that was 
void from tho beginning, though it was 
supposed to bo a contract, but one that 
was a contract in the beginning and sub¬ 
sequently became void. That would 
make one or other of the alternatives 
stated ab tho boginning of the section 
ontiroly otiose, as both would mean ex¬ 
actly tho same thing. It is difficult to 
imagino also how an agreement can be 
discovered to bo void, which must mean 
void from tho beginning, unless it was 
void from tho beginning. It is beyond 
doubt that tho agreomont mentioned at 
tho beginning of S. 65, Contract Act, is 
an agreement, that was void from tho 
beginning and never was a contract. 

The idea that one side of a void agree¬ 
ment can be sot aside, but not tho other, 
arose out of a casual remark outside the 
case made by their Lordships of tho Privy 
Council in March 1903 in Mohori Bibee 



1928 Khushal v. Labhan Rao Nagpur 237 


v. Dharmodas (4) to the effect that S. 65, 
Contract Act, did not apply to a case in 
which there was no contract at all. 
That was, however, corrected by their 
Lordships in November 1922 in Hamath 
Eunwar v. Indar Bahadur Singh (5). It 
may be mentioned that the application 
of the remark made by their Lordships in 
Alohori Bibee's case (4) is usually res¬ 
tricted, for no apparent reason, to cases 
in which only one of the essentials stated 
in S. 10, Contract Act, that would make 
the agreement a contract, is lacking, the 
competency of both parties. Very fre¬ 
quently it is further restricted, for even 
less reason, to cases of the one kind of 
incompetenoy that arises from the mino¬ 
rity of one of the parties. 

In examining this question it surely 
ought to be presumed, though it seldom 
is, that such an obvious violation of the 
most elementary principles of justice as 
has occurred in this case could not pos¬ 
sibly be sanctioned by any interpretation 
of any law that ever existed, or was 
allowed to exist for a day after the dis¬ 
covery that such an interpretation of it 
was possible, or by any of the maxims 
that are so frequently accepted as law. 
That impossible position is, however, quite 
usually accepted without question, as 
was done here, and some attempt was 
even made on behalf of the plaintiffs to 
support it in this Court. 

! The arguments put forward are so 
manifestly unsound, that it would not be 
worth while to mention them, but for the 
fact that they are the stock arguments 
on this question and have so often been 
accepted. In the first place it was said 
that the defendant ought to be made to 
suffer for entering into this illegal agree¬ 
ment and breaking the law. The answer 
iis that it was no offence ; if it were, it is 
not the duty of a civil Court to punish 
offences ; a fine of Rs. 15,000 is a mon¬ 
strously excessive punishment for any- 

4 thing of the sort ; and the effect of impo¬ 
sing it is to givo the plaintiffs a reward 
of Rs. 15,000 for being equally, if not 
m ore, guilty of exactly the same thing 

Reference was also made to the maxim, 
usually stated in Latin, that when both 
parties have done wrong, the Court will 
not interfere to restore to either of them 

U) U003r 30 Cal. 689=80 1. A. 114=7 C. W. 

N. 441=8 Bar. 374 (P. C.). 

A. I. H. 1922 P. C. 403=15 All. 179=50 

1. A. 69 (P. C.). 


any advantage he may have gained over 
the other. As to that, all that need bo- 
said is that the Court has interfered in 
that way in this case, as is done in most 
cases of the kind, but on one side only,, 
and has refused to interfere on the other, 
and if there was any wrong doing of the- 
sort to which that maxim refers it was 
practically all on the side in favour of 
which the Court has interfered ; it is 
surely much less wrong to buy from an¬ 
other man something that he can sell but 
is forbidden, in his own interest, to sell 
without permission, than for him to 
sell it. 

The published judgments of this Court 
in Alt. Muliabai v. Garud (6), Bhagicat 
v Anandrao (l) and Janardhan v. Vish m 
ivanath (7) were also cited on behalf of 
the plaintiffs. In the first case the ques¬ 
tion discussed at length presumably arose 
from the fact9 of the case, but not from 
those stated in the judgment. In the 
second, which was decided by a Bench, 
no principle or law is stated ; the learned 
Judges merely said that in circumstances 
similar to those of the present case they 
were of opinion that, as the surrender by 
the plaintiffs of the occupancy rights was 
absolutely void, they were not bound to 
repay what they had received for it. In 
the third case a single Judge followed the 
ruling in Mohori Bibee's case (4) without 
adverting to the later decision of the 
Privy Council. But anyhow all three 
judgments, if they could be regarded as 
stating the view that S. 65, Contract Act, 
does nob apply to the present case, would 
he contrary to the judgment of the Privy 
Council in Hamath Kuniuar v. Indar 
Bahadur Singh (5), which we are bound 
to follow in preference to them. 

As has been said, the only relief to 
which the plaintiffs wore entitled, on tho 
ground that the sale of the village de¬ 
feated the provisions of the Tenanoy Act, 
was tho restoration to them of the vil¬ 
lage of Sangli with all the sir land in it 
as sir land, but on condition that they 
paid tho defendant Rs 40,000 or paid him 
Rs 25,000 and restored tho village of 
Dandesara to him. Even of that relief 
they could not get more than two thirds. 
But they have accepted tho decree of the 
lower Court refusing to give them back 
the village on that ground, and indeed 
they never asked for it on that ground, 

^ mmmmam W-m - im mm * 1 ■■ ■ ■» ^^ 

(G) [1920] 16 N. L. R. 149=63 I. C. G5. 

(7) A. 1. R. 1927 Nag. 11G=23 N. L. R. 8. 
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and it would seem that the other part of 
the single void agreement could not pro¬ 
perly be set aside by itself. The defen¬ 
dant Khushal has, however, accepted the 
position that the plaintiffs and their 
father are to get back all the occupancy 
holding provided they give him back 
Dandesara. It is probable that if they 
had seen that they could not have both, 
they would have preferred the village to 
the land, even without realizing that it 
wa3 an occupancy holding and not sir 
land; but up to the end they have refused 
to allow things to stand as they were, 
and they cannot be compelled to do so. 

For all these reasons the decree of the 
lower Court will be set aside, and in its 
place a decree will issue ordering the 
defendant Khushal to put the plaintiffs 
in possession as occupancy tenants of the 
fields in Sangli mentioned in the plaint 
as sir and to pay them Rs. 2,000 and also 
ordering the plaintiffs and the defendant 
Gulab Rao to put the defendant Khushal 
in possession as owner of the village of 
Dandesara. The decree will also order 
the plaintiffs to pay the whole of their 
own and the defendant's costs in both 
Courts, including a pleader’s fee of four 
hundred rupees in this Court. 

N,K. Decree set aside. 
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Findlay, J. C. 

Dajiba Atmaravi and another — Plain¬ 
tiffs—Appellants. 

v. 

Mahadeo Sadoo and another —Defen¬ 
dants—Respondents 

Second Appeal No. 229 of 1926, De¬ 
cided on 13th December 1927, from decree 
of Addl. Dist. Judge, Nagpur, in S. A. 
No. 88 of 1925. 

Possession—Vacant site. • 

When plaintiff’s title to a vacant plot was 
not only disputed by Government but was actu¬ 
ally taken over formally as nazul to the plain¬ 
tiff’s knowledge: 

Held: that the principle, that where a certain 
land is vacant logal possession is deemed to be 
with the owner, would not apply : 13 N. L. R. 
25, Dist, [P 233 C 2] 

II. N. Padhay — for Appellants. 

G. P. Dick —for Respondent 2. 

Judgment. —I have heard oounsel in 
this case, but am wholly unable to see 
any ground for interference. Some stress 
has been laid on the point that the lower 


appellate Court did not record a specific 
finding on whether the plot in suit fell 
within nazul plot 79 or nazul plot 81. 
For my own part, I can see not the 
slightest reason to disturb the finding of 
fact of the first Court on issues 1, 2 and 3 
in this connexion. If the plaintiffs had 
had any ground to suppose that any por¬ 
tion of the site they claim stood on plot 
79, it is utterly impossible to suppose 
that they would not have moved the 
Settlement Commissioner for the release 
of that plot also in 1916 when they were 
successful in securing the release of plot 
81. In the circumstances of the case, it 
must be presumed that they had full 
knowledge of the fact that plot 79 was 
also declared nazul, and there can be no 
question, in those circumstances, of their 
not having had ample notice that their 
title to the vacant plot was not only dis* 
puted by Government, but that it had 
been formally taken over as nazul. The 
whole case in the plaint was that the site 
in suit was included in the nazul plot 
which had been released by the Settle¬ 
ment Commissioner and it was explicitly 
denied that the site in suit was included 
in plot 79 : vide para. 5 of plaintiff l's 
rejoinder. 

Some attempt has been made to sug¬ 
gest in this Court that, even so, the ques¬ 
tion should now be considered of whether 
the site in suit or portion thereof was 
included in plot 79, although this was 
explicitly denied by the plaintiffs in para. 

5 of their plaint. It is needless to say 
that a volte-face of this description can¬ 
not be allowed on seoond appeal. On 
plaintiff l’s own admission, as P. W. 5, 
the house which originally stood on the 
site disappeared some 60 or 65 years ago 
and on the evidence on record, the con¬ 
clusion was inevitable that the appel¬ 
lants have not been in possession within 
12 years of the date of institution of'the 
suit. The reason for plaintiffs' father 
leaving the site, viz., that the locality 
had come to be ocoupied by sweepers, 
makes it all the more probable that there 
was definite abandonment. If plaintiffs' 
present position were a correct one, it is 
inexplicable why they did not apply to 
the revenue authorities for the release 
of No. 79 at the time when No. 8L was 
released in his favour. 

The principle laid down in Radhikadas 
v. Uarmohayilal (L) seems to me to have 
'(U C19I7J 13 N. L. R. 25=39"l. C. 5i. 
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no application here, where the land was 
definitely reoorded as nazul and where 
the circumstances show that the appel¬ 
lants must have been aware of the fact 
and did not contest the question of plot 
79 being nazul, but only claimed plot 81. 
The evidence of* the nazul officer leaves 
no doubt whatever that the site the plain¬ 
tiffs now claim is inoluded in nazul plot 
79, and the plaintiffs have failed utterly 
to establish either title or possession 
thereto. The appeal fails and i3 dis¬ 
missed. The appellants must bear the 
respondents’ costs. Costs in the lower 
Courts as already ordered. 

N.K./D.D. Appeal dismissed. 
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Hallifax and Mohiuddin, A. J. Cs. 

Raja Hazari and others —Defendants— 
Appellants. 

v. 

Bhagwandas and others —Plaintiffs— 
■Respondents. 

First Appeal No. 48 of 1927, Decided 
on 28th February 1928, from decree of 
DUt. Judge, Saugor, D/- 16th March 
1927, in Civil Suit No. 2 of 1927. 

* Registration Act , Ss. 23 and 24 Several 
executants signing a document at intervals — 
Document must be registered within four months 
of the last execution in respect of all previoue 
executions whether they are within the four 
months or not. 

^ Execution mentioned in S, 23 is the complete 
elocution of the dooument, and where a docu- 
moat is executed by several persons the section 
contemplates registration within four months 
of the last execution in respect of all previous 
executions, whether they wore within the four 
months or not. S. 24 merely provides a safe¬ 
guard for the case of a dooument never oxecuted 
at all by one or more of the people by whom it 
was to have boon oxeouted, when eaoh execution 
is good to tho oxtont of the executant’s intorest 
in the subjoct-matter. [P 210 Cl] 

W hero out of five expected oxocutants of a 
document four signed at intervals of four 
\ months and tho fifth refused to sigQ and could 
not bo compelled to do so: 

Bteldi the last execution would bo the fourth 
and registration would be time barred four 
months after it, but withiu thoso four months 
it would be within time against tho first threo 
executants also. * [p 240 C 2] 

R. K. Tiwari for Appellants. 

B. K. Bose for Respondents. 

Judgment. The appellants and one 
enmbhusaran are members of one family 
of which appellant l, Raja Hazari, 
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is the head, and they all agreed to sell 
jointly to tho plaintiffs certain property 
which they held in common. All of them 
except Sambhusaran executed the neces¬ 
sary sale-deed on 14th November 1925. 
On his refusal to execute the deed a suit 
for specific performance was filed against 
the whole family, which resulted iu a 
decree ordering that Sambhusaran should 
execute the sale-deed also and that all of 
them should get it registered. In execu¬ 
tion of this decree Sambhusaran’s signa¬ 
ture was affixed on 10th November 1926 
to the document already signed by the 
others, and on 6th December 1926, 26 
days later, it was presented for regis¬ 
tration. 

The Sub-Registratar held, in an order 
which was upheld by the District Re¬ 
gistrar in appeal, that, under S. 24, Regis¬ 
tration Act, the presentation was time 
barred against all the executants except 
Sambhusaran. The document seems to 
have been registered as against him. The 
plaintiffs accordingly filed the present 
suit under S. 77, Registration Act, against 
the executants other than Sambhusaran, 
claiming a decree directing the registra¬ 
tion of the document. This decree they 
have been given, and the defendants have 
appealed against it. 

It would be quite possible to hold that 
the effect of the decree ordering the addi¬ 
tion of Sambhusaran’s signature to those 
already on the documents, with the further 
order that all the executants should get 
it registered, was that the executants 
other than Sumbhusaran mu 9 t be re¬ 
garded as having executed it again with 
him, without the unnecessary trouble of 
affixing their signatures to it again. In 
that view no question of the meaning of 
S. 24, Registration Act, would arise. That 
aspect of tho case, however, has not been 
examined and, as the decision i9 correct 
for other reasons, it need not be discussed. 

Tho contention of the appellants as to 
the effect of Ss. 23 and 24, Registration 
Act combined, on a document executed 
by different persons at different time3, is 
that registration of it is time barred 
against each oxecutant four months after 
his execution. That is eatirely impossible 
because it involves an amendment of the 
existing law by tho substitution of“must” 
for “may” in S. 24, which is*a matter for 
tho legislature. If it had been intended 
to allow four months only after each 
execution, effect oould have been given 
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to that intention by the use of the word 
‘must” in S. 24—though that would be a 
peculiarly clumsy way of doing it—the 
simpler and much more probable way 
would be to add an explanation to S. 23 
to the effect that the execution mentioned 
in it meant each execution when there 
were several. 

It is quite clear that, if S. 24 had been 
intended to mean that registration was 
to be valid only against the last executant 
or those who had executed within the 
previous four months, its terms would 
have been mandatory not permissive. 
That it does not mean anything of the 
sort is clearer, if possible, from a perusal 
of S. 26 of the Act; if that is interpreted 
in the way suggested for S. 24, which 
must be done if that way is correct, it is 
entirely nugatory. That interpretation 
would result in still another absurdity 
in the case of documents that are of no 
effect at all, till they are signed by more 
than one person; it would have to be 
applied to such documents just as much 
as to those of which each execution is 
good to the extent of the executant’s 
interest in the subject-matter, as in the 
present case. 

In the case of such a document, requir- 
ing the signatures of two persons before 
it could bo said to be executed at all and 
sigaed by one of them more than four 
months after the other, the result of the 
suggested interpretation of S. 24 would 
be that the document must bo registered 
before the second signature, that is 
before it is really executed at all. That 
is manifestly impossible, and the further 
absurdity would arise that, if the docu¬ 
ment were not registered before complete 
execution, it could not be effectively re¬ 
gistered at all; if registration after the 
second execution is not good against the 
first executant, the whole document is 
without effect, and registration is not 
good against the second executant either. 

It is beyond doubt that the execution 
mentioned in S. 23 is the complete execu¬ 
tion of the document, and the section 
contemplates registration within four 
months of the last execution in respect 
of all previous executions, whether they 
were within the four months or not. 
) S. 24 merely provides a safeguard for the 
|ca9e of a document never executed at all 
by one or more of the people by whom it 
was to have been executed, when each 


execution is good to the extent of the 
executant’s interest in the subject-matter. 

If out of five expected executants ofj 
such a document four signed at interval 
oi four months and the fifth refused to 
sign and could not be compelled to do so, 
the last execution would be the fourth 
and registration would be time barred 
four months after it; but within those 
four months it would be within time 
against the first three executants also. 
In not taking advantage of the permis¬ 
sion given in S. 24 to get their sale-deed 
registered within four months of its 
execution by the defendants without 
Sambhusaran, the plaintiffs ran the risk 
of failing to compel Sambhusaran to 
execute it as well, in which case the last 
execution would have been that of the 
defendants But, as it is, the last execu¬ 
tion is that of Sambhusaran. 

It may be mentioned that the defen¬ 
dants’ case would be futile even if there 
were anything in their contention in 
respect of the meaning of S. 24, Regis¬ 
tration Act. If this appeal succeeded the 
respondents could at once 'execute the 
decree for specific performance against 
them and compel them to execute another 
sale-deed, in place of the first, and there 
would be no difficulty about registering 
that. It would probably be contended 
foi them that the decree did not order 
them to execute a fresh document, in the 
same short sighted way in which it has 
been contended here, that registration is 
time barred against them. Probably the 
decree could be put right by amendment; 
but, if not, it would be no bar to a fresh 
suit in which a decree ordering all the 
presont defendants to execute a fresh sale- 
deed would be inevitable. 

The appeal will be dismissed and the 
appellants will be ordered to pay the 
whole of the costs in both Courts. The 

pleader’s fee in this Court will be fifty 
rupees. 


N.K. 
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Hallifax and Mohiuddin, A. J. Cs. 

Commissioner of Inzome-tax Appli¬ 
cant. 

v. 

Nanhelal — Opposite Party. 

Miso. Judicial Reference No. 27 of 
1927, Decided on 25th January 1928, 
made by applicant, D - 27th April 1927. 

$ Income-tax Act, S. 13 —Interest due to the 
assessee but not paid to him—Amount of such 
interest shown on the credit side for himself — 
It is not to be treated as income or profit. 

If interest has fallon due to an asseeeee but 
has not been paid to him and he shows the 
amount due on his interest ledger (byaz 
Khata) on the credit (jama) side for himself 
according to the mercantile system of accounts 
which he has adopted, the amount so shown 
is not to be treated as income, profit or grin 
under 8.13: A. I. Ft. 1927 Mad. 841, Dist. 

[P 242 C 1] 

D. N. Chondhri—toT Applicant. 

B. K. Bose and J. Sen—tor Opposite 
Party. 

Order .—The Commissioner of Income- 
tax referred three questions to this 
Court under S. 66, Income-tax Act on 
the application of the assessees. They 
were stated as follows by the assessees, 
and sent on by th6 Commissioner with¬ 
out alteration: 

1. Whether interest which has not been 
actually received or realized by the assessees 
but which has been merely entered in their 
account bocks for the purpose of proper ac¬ 
count keeping can be said to be income, profit 
or gain, which is liable to assessment of in¬ 
come tax. 

2. Whether interest which has not been 
actually received or realized by the assessees 
but which Is merely acknowledged by the debt¬ 
ors to save limitation can be said to be in¬ 
come, profit or gain which is liable to assess¬ 
ment of income-tax. 

3. Whether interest which has not beeu 
actually received or realized by the assessees 
but which has been taken .into consideration 
in executing or renewing a bond by the debtors 
in order to save limitation can bo said to be 
income, profit or gain, which is liable to as¬ 
sessment of income-tax. 

The assessees later put in an applica¬ 
tion for the reference of a fourth ques¬ 
tion which the Commissioner rejected 
because it had not been made within the 
time allowed. That question was stated 
as follows: 

Whether interest which has not beon actually 
reoeived or realized by the assessees but which 
is included in decrotal amount can bo said to 
1,0 income, profit or gain, which is liable to 
assessment of income-tax. 

In hia statement of the case, the Com¬ 
missioner points out that the three ques* 

1928 N/31 A 32 
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tions he submitted for docision are all 
the same. That is true, and the fourth 
is also exactly the same but they cannot 
bo said even to contain a question of 
prinoiple. What they come to is this: 
If interest has fallen due to an assessee, 
the fact being established in one of four 
different ways, rand he has entered the 
amount of it in hi9 account books as due 
to himself, but has not realized it and 
may never realize it, can the amount of 
that interest be called the income, pro¬ 
fit or gain of the assessee ? The answer 
is fairly obviously in the negative. 

But it is quite clear from the Com¬ 
missioner’s statement of the ease and 
the arguments advanced on his behalf 
that the question he and the assessees 
intended to put was this: If interest 
has fallen due to an assessee but has not 
been paid to him and he shows the 
amount due in his interest ledger (byaz 
khata) on the credit (jame) side for him¬ 
self, according to the mercantile system 
of accounts which he has adopted, is the 
amount so shown to be treated as in¬ 
come, profit or gain under S. 13, Income- 
tax Act ? The Commissioner would an¬ 
swer this question in the affirmative. 

That answer is based on a misreading 
of S. 13 of the Act, and perhaps a greater 
misunderstanding of the judgment of the 
High Court ^of Madras in the Commis - 
sioner of Inzome m tax Madras v. Subra- 
maniam Chettiyar (l). That judgment 
was cited in this Court as supporting 
the proposition that S. 13 of the Act 
moans what it says, which hardly needs 
support. In th\t case certain sums of 
interest which had not beon paid in cash 
were shown in the asse9see’s books as 
received, by book-transfer or otherwise, 
in accordance with the method of ac¬ 
counting regularly followed in those 
books; the learned Judges naturally held 
that any sura shown as income or profits 
in the books must, under S. 13 of the 
Act, be regarded as income or profits 
whether it had beon received in cash 
or what i9 called “ constructively re¬ 
ceived.’ 

But in the present case tho sums of 
interest are not shown as income or pro¬ 
fits received in any way, whether in 
cash or by adjustment of accounts; they 
are shown as still due, that is to say not 
yet received and perhaps never to be 

(lj A. 1. R. 1927 Mad! 871^0 Mad. 7C5 
(F. B ) 
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received. Tha moat; that caa ba said of 
fchem is that, they are shown in the ac- 
counts a9 assets, and that not,* of the 
amounts stated, but of so much of them 
as may ba recovered hereafter. 

Section 13 merely lays down that sums 
shown in. the accounts as received, whe¬ 
ther actually or constructively (and there 
is little real difference) must be treated 
as income. It would be to stultify 
the legislature to suggest that it lays 
down that sums shown as not received at 
all must be treated as iucomo. Our answer 
ito the.particular question in this case is 
that the sums shown in the accounts as 
having fallen due but not received can¬ 
not be treated as income. The costs of 
these proceedings must be paid by the 
Commissioner of Income-tax. The plea¬ 
der's fee will be two hundred rupees. 

N.K. Order accordingly. 
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Kinkhede, A. J. C. 

Gunwant Parashram Naik — Com¬ 
plainant—Applicant. 

v. 

Govind Bhau —Accused — Non-appii* 
cant. 

Criminal Revn. No. 211-B of 1927, 
Decided on 19th December 1927, against 
order of Sub-Divisional Magistrate, 
Akola, D ; - 16th August 1927, in Criminal 
Case No. 20 of 1927. 

Criminal P . C. t S. 561 A — Objectional re¬ 
marks in lower Court's judgment were deleted 
without notice under inherent power. 

The High Court oan .expunge suo raotu ob¬ 
jectionable remarks in the lower Court’s judg¬ 
ment in the oxerciso of its iuhoront jurisdiction 
without notice to trying Magistrate or tho 
District Magistrate. [p 242 C 2] 

G. G. Hatwilne ^for Applicant. 

Order. —Tho object of this revision 
application wa9 threefold : (a) to obtain 
an enhancement of the sentence : (b) to 

alter tho charge from S. 355. to 353, I. 
P. C.: and (c) to expunge certain re¬ 
marks from the judgment of the trying 
Magistrate against tho complainant on 
the ground that they are objectionable. 

As to tho first object : it is conceded 
that on the authorities, tho High Court 
would not ordinarily exorcise its power 
of enhancement oxcopt on the motion of 
the local Government, so I nood not dis¬ 
cuss that point. As to object (b) : I fail 
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to see the propriety of it unless it be to 
enhance the sentence, whioh I decline 
to do at the instance of a private com¬ 
plainant. As to object (c) : a very long 
argument was addressed «to me, with a 
view to show that the accused inserted 
some words in the endorsement in the 
visitors book underneath the remarks 
passed by. the complainant as president 
imputing theft of registers to him. 
Suffice it to say that the Sessions Judge 
has rightly held that the whole of the 
endorsement was there, and the story 
told by the complainant, that he forgot 
to draw tho attention of the Deputy 
Inspector, pointed to its existence long 
before the time, he now says it was in¬ 
serted in it. The trying Magistrate had 
no specific need to indulge in those re¬ 
marks and use the strong language un¬ 
less it was intended to show that there 
were extenuating circumstances whioh 
showed that the sentence irust be very 
light. The sentence imposed by him 
was one of imprisonment which offence, 
however, was altered to one offence only 
by the appellate Court. This shows 
that the case did not deserve any serious 
condemnation of the complainant in order 
to lessen the magnitude of the guilt of 
the accused. In the exercise of my juris¬ 
diction under S. 551-A, Criminal P. C., 

I order that tho following remarks do 
stand deleted from the trial Magistrate’s 
judgment, para. 12. 

Paragraph 12 : 

The sovoral nutters disclosed by tho evidence 
on record do not become tho complainant as 
a President of the School Committee. . . • 
Sovoral mischievous and misleading statements 
which he was not able to prtfve ... ho 
doos not doserve that rospoot which a gentle¬ 
man acting as President of a committee . . . 
can claim. 

As I exercise the inherent jurisdiction 
vested in the High Court, I have not 
thought fit to issue any notice to the 
trying Magistrate or the District Magis¬ 
trate to show cause why the objection¬ 
able remarks should not be deleted. I 
have done so suo motu, as it wore, a 9 tho 
record has come up before mo. 

R Order accordingly. 
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Hallifax and Mohiuddin, A. J. Cs. 

Pratab Singh— PlaintitI—Appollant. 

v. 

Nanhelal and another — Defendants— 
Se3poadent3. 

First Appeal No. 7 of 1927, Decided on 
'22ad February 192S, from decision of 
Aidl. Disb. Judge, Hoshangabad, D/- 11th 
Nov. 1926, in Civil Suit No. 29 of 1926. 

Court-fees Act , S. 7.(iu) (c)— Suit for decla¬ 
ration by a reversioner that a certain holder of 
property which was about to be sold for a cer¬ 
tain sum should be prevented from being sold — 
Court-fee payable on such a claim ia the ad 
valorem fee on that sum . 

Where the plaintiff’s oase was that ho was 
the next heir to an inalienable estate whioh the 
then holder was about to sell for Rs. 40,000 and 
lie prayed for a decree in the form of a declara¬ 
tion that would prevent him from doing so; 

Held : that the Court-fee payable for suoh a 
‘Claim was the ad valorem fee on that sum. 

fP 243 C 2] 

S. B. Gokhale and K. K. Gandhe — for 
Appellant. 

N. G. Bose and J. Sen—ior Respondents 

Judgment.—Stripped of all superflui¬ 
ties the plaintiff’s case is that he is the 
next heir to an inalienable'estate which 
'the present holder is about to soli for 
Rs. 40,000 and he prays for a decree, in 
the form of a declaration, that shall pre¬ 
sent him from doing so. What right ho 
•has to prevent the present holder from 
alienating the estate for the term of his 
own life is nob apparent, nor, if he had 
i fche right, does it appear how ho could 
enforce it in a suit to whioh the present 
holder is not a party; it is admitted that 
a loaso of the whole estate granted by him 
lor that period would be perfectly valid, 
and it would seem that the utmost the 
plaintiff could olaim with any hope of 
■success is a declaration that after the 
death of the present holder the sale will 
bodneffective against the next heir, who¬ 
ever he may be. The Court-foe payable 
on a plaint with such a olaim would of 
course ho the fixed foo*of ton rupees, as 
in the many similar suits by revorsionors 
against Hindu widows. But the claim 
here is much more ; it is that the present 
holder of the estate shall be prevented 
from alienating, oven for the term of his 
own lifo, a claim which that present 
holder would doubtless support if ho wore 
made a party to the suit, as the consi¬ 
deration has already boon paid and ho 


is being forced to sell. As the amount 
for which it is proposed to sell the pro¬ 
perty is Rs. 40,000 it is beyond doubt 
that the Court foe payable is the ad 
valorem fee on that sum. The appeal 
will accordingly be dismissed and the ap¬ 
pellant must pay the costs of both par¬ 
ties. The pleader’s fee in this Court will 
be fifty rupees. 

N.K. Appeal dismissed . 
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Hallifax, A. J. C. 

Kasturchand —Applicant. 

v. 

Secretary , Municipal Committee , Betul 
—Non-applicant. 

Civil Revn. No. 262 of 1927, Decided 
on 12th December 1927, reference made 
by Deputy Commissioner, Betul, D/- 3rd 
August 1927. 

C. P. Municipalities Act, S. GG (n)— “ Ac~ 
cording to their circumstances and property 
within those limits ” meaning explained. 

When the Aot speaks of oircumstances with¬ 
in certain limits it moans circumstances with¬ 
in those limits and not property giving rise to 
them and circumstances arising out of agri¬ 
cultural property (situatod in the same dis¬ 
trict as the limits mentioned or elsewhere) are 
in this respect not different from circumstances 
arising out of other kinds of property. 

CP 241 C 2] 

Malguziri villages outside the limits of the 
Municipality cannot be called circumstances 
within tho limits of the Municipality. But 
words “ within those limits" do qualify the 

ciroumstances" and “ the circumstances" do 
not include land rovonue payable. [P241 C 2] 

M. B. Niyogi —for Non-applicant. 

Order. — Under S. 83 (2) Muni¬ 
cipalities Act, tho Deputy Commissioner 
of Betul has referred to this Court a 
question concerning the principles of tho 
assosmont of haisiyat tax on Seth 
Kasturchand under S. 66 of the Act. Tho 
samo question is submitted in respect of 
tho assessment on Seth Misrilal (Civil 
Reference No. 265 of 1927). Each of 
thorn lives in the Betul Municipality 
and owns villages outside tho Munici¬ 
pality, but in tho Betul District, from 
which ho derives an iucomo. 

Tho question on whioh the Deputy 
Commissioner says he has reasonable 
doubt is nowhero formulated, hut it 
is in respect of the words of Cl. (n) 
of 8. 66 (l), whioh says that a haisiyat 
tax can be imposed on residents within 
the limits of a Municipality “ according 
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to their circumstances and property 
within those limits.** It is stated in 
the reference that the a9sessee in each 
case “ says that his malguzari villages 
are not property within the Municipal 
limits of Betul, nor can they be called 
circumstances within those limits” and 
that “ the Municipal Committee on the 
other hand says that they constitute his 
circumstances within those limits.’* The 
opinion expressed in the reference is that 
in the phrase under consideration, the 
words “ within those limits” do not 
qualify the word “ circumstances,” but 
only the word “ property” and also that 

the word circumstances’ includes land 
revenue paid by the assessee.” 

The mention of land-revenue in this 
last phrase and in other parts of the let¬ 
ter of reference is only a minor instance 
of the laxity of thought displayed all 
through the case. In the assessment it 
Was found that the annual income from 
the villages was a certain sum of money, 
and that finding has been accepted by 
everybody. That sum happens to be the 
same as the land revenue payable on the 
villages, and indeed that fact was the 
basis of the finding ; but we are in no 
way concerned with that. 

But the oases themselves and the re¬ 
ferences in them have arisen out of such 
deplorably careless and distorted thinking 
that it can hardly be called thought at 
all. It has been assumed by everybody, 
even in the argument of the matter in 
this Court, that in one particular case, 
which is not very clearly defined, the 
word “ circumstances” does not mean 
circumstances at all, but the source of 
the income which creates those circum¬ 
stances and is the proper measure of 
them. The case so excepted seems to be 
the case of income derived from agri¬ 
culture in the same district as that in 
which the Municipality is situated (or 
perhaps the same province). It is not 
considered apparently that money re¬ 
ceived by the assessee in Betul is not a 
part of his “ circumstances” if it i 9 de¬ 
rived from agriculture in the Punjab or 
in England or fron/share9 in a Mill in 
Manchester or even in another town of 
the Betul District. 

It is always hard to explain the obvi¬ 
ous, and I cannot see that the meaning 
of the words under discussion could pos¬ 
sibly have been put more clearly but 
perhaps, the mistake that has been made 


can be explained in this way : The con¬ 
tention of the assessee, that his malgu¬ 
zari villages outside the limits of the 
Municipality cannot be called circum¬ 
stances within those limits, is obviously 
correct, and that of the Municipality, 
that they constitute circumstances with¬ 
in those limits, obviously incorrect,, 
villages cannot possibly be called cir¬ 
cumstances nor can they constitute cir¬ 
cumstances. But ownership of them can- 
gives rise to circumstances, which may 
exist in them or elsewhere, and we are 
concerned with the place where the cir¬ 
cumstances exist, not with the place- 
where the property out of which they 
arise is situated. It is of course- equally 
incorrect to say that the words “ within 
those limits” do not qualify the circum¬ 
stances, or that the circumstances include 
land revenue payable. 

If any further or more specific answer 
to the reference is required it may be 
stated as follows : When the Act speaks 
of circumstances within certain limits it 
mean9 circumstances within those limits, 
and not property giving rise to them, 
and circumstances arising out of agri¬ 
cultural property (situated in the same 
district as fcbe limits mentioned or else¬ 
where) are in this respect not different 
from circumstances arising out of other 
kinds of property. 

It cannot be 9aid that either party is 
more to blame than the other for the 
deplorable waste of time and money that 
has occurred in these futile proceedings. 
There will, therefore, be no order in res¬ 
pect of the payment of costs. 

A.L R K. Reference answered . 
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PlUDEAUX, A. J. C. 

Deorao —Plaintiff—Appollant. 

v. 

Dhondiraj and others —Defendants— 
Respondents. 

Second Appeal No. 436-B of 192G, De¬ 
cided on 20th February 1928, from decree 
of 2nd Addl. Dist. Judge, Amraoti, D/- 
lst October 192G, in Transfer Appeal 
No. 44 of 1924. 

(a) Evidence Act, S, 70—- Admission must be 
in the proceedings—Ad mission of execution 
before Die registering officer is not sufficient. 

Section 70 applies only to an admission made 
in the course of the proceedings in which the 
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attested document is produced. The presence 
•of an admiasioQ of exeoutioa iu the registration 
endorsement does not relieve the party pro¬ 
pounding the document from compliance with 
R.68-.13 N.L.B.191,Rel.on.[P 245 C 2,P 246 C 1] 

(6) Evidence Act , S. 66 —Suit on mortgage 
Execution of mortgage admitted but attestation 
/denied—Plaintiff not examining any attest¬ 
ing witness (one being dead , the other's where¬ 
abouts not known)—Mortgage was held not 
proved: [c/. Act 31 of 1926J. 

Mortgagee brought a foreclosure suit against 
the mortgagor and his purchasers. Mortgagor 
was ex parte. Hia purchasers admitted execu¬ 
tion and consideration, but denied attestation. 
The oaly evidence on behalf of the plaintiff was 
that the writer and one attesting witness were 
•dead and whereabouts of the other were not 
•known. One witness said that he identified the 
mortgagor before the registering officer. 

Held: that though one of the two attesting wit¬ 
nesses was dead, and the plaintiff deposed that 
the whereabouts of the other were not known, 
he did not examine the persons from whom he 
•made the enquiry about tho living witness. He 
had Qot, therefore, complied with the provisions 
•of S. 68, Evidence Aot, which requiro that ono 
■attesting witness at least should be examined to 
prove execution. [P 946 C 1] 

D. W. Kathalay —for Appellant. 

A. V . Wazalwar —for Respondents 1 

and 2. 

Judgment. —In this case tho plaintiff 
•claims a forealosure decree for Ra. 800 
against defendants I to 3 on a mortgage* 
■deed, dated 8th February 1918, executed 
by defendant I. Defendants 2 and 3 are 
subsequent purchasers on a sale-deed 
(Ex. 2. D-l), dated 30th March 1918. The 
plaintiff claims double the principal of 
his mortgage. The case proceeded ex 
parte against defendant 1. Defendants 2 
-and 3 admitted execution of tho mortgage 
for full consideration, but denied its due 
attestation. They stated that just before 
^he sale defendant 1 paid Rs. 415 to the 
plaintiff in full satisfaction of tho mart- 
rgage, but the plaintiff neither passed a 
receipt nor returned the document. The 
•trial Court found that defendant 1 ex¬ 
ecuted the mortgage (Ex. P-1) for which 
he was paid U3. 400 and that the mort¬ 
gage was duly attested. It found that 
the repayment of Rs 415 to the plaintiff 
had not been established and that Rs. 800 
wero due on tho mortgage. 

On appeal tho lower appellate Court 
found that the attestation had not been 
•established. It also held that the mort- 
gago-debt had not been satisfied and that 
•farther interest from the date of suit was 
•allowable. A simple money decree for 
Qs.'BOO was passed against defendant L 
which carried interest at 0 per cent, per 
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annum from the date of suit till roaliza* 
tion. 

On appeal to this Court (Seeond Appeal 
No. 5L-B of 1925) the case was remanded, 
it being held that tho lower appellate 
Court had apparently not taken tho piece 
of evidence, given ic the Sub-Regi9trar's 
endorsement as to the execution of tho 
document against the defendants, into 
consideration. The lower appellate Court 
now holds that though one of tho two 
attesting witnesses is dead and the plain¬ 
tiff deposed that the whereabouts of tho 
other were not known, ho did not ex¬ 
amine the persons from whom he mado 
the enquiry about the living witness. He 
ha9 not, therefore, complied with the 
provisions of S. 68, Evidence Act, which 
require that ono attesting witness at 
least should be examined to prove execu¬ 
tion. The Judge further states: 

Even supposing that none of the attesting 
witnesses are available,the plaintiff, in order to 
establish the fact of execution of a document 
required to bo attested, ought to provo that the 
attestation of one attesting witness at least is in 
his handwriting,and the signature of the person 
executing tho document is in the handwriting 
of that person. Bat the plaintiff failed to provo 
these points also. It Is thus clear that he did 
not comply with the provisions of S. 69. 

It was held that tho admission in tho 
Sub-Registrar's endorsement was not 
sufficient to prove execution: the admis¬ 
sion must be made in the course of the 
trial. The lower appellate Court hold 
that the judgment of his predecessor, 
delivered on 30bh October 1924, stands in 
its entirety. 

The plaintiff come3 here in appoal. I 
am referred to Gangaram v. Umai (1), 
decided on 28th Juno 1927, by my brother 
Kinkhedo, A. J. C. In that case he held 
that, since the passing of the Transfer of 
Property Amendment Act No. 27 of 1926, 
the executant’s admission of execution to 
the attesting witnesses and the latter's 
attestation on tho strength of such ad¬ 
mission of execution is sufficient. Ho 
followed 51 M. L. J. 64L (2), which 
is contrary to the opinion of tho Alla¬ 
habad High Court. (T^e judgment then 
quoted Ss. 68 to 71, Evidence Act, and 
proceeded.) Tho amendment to S. 3, T. 
P. Act, added by Act 2 7 of 1926 gives the 
present meaning of the word ’attesting"; 
and by Act 10 of 1927, in S. 2, in tho de¬ 
finition of the word “attested" aftor tho 
word “moans" the words “and shall be 

(L) A. I. R. 1928 Nag. 70. . 

(2) A. I. R. 19J7 Mad. 85. 
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deemed always to have meant” are in¬ 
serted. I am referred to Gobinda Chandra 
Pal v. Pulin Behary Banerji (3). The 
execution of the mortgage and receipt of 
consideration ‘was admitted by defen¬ 
dants 2 and 3, but they specifically denied 
attestation. The plaintiff, examined as 
a witness, states that Govinda, the writer, 
is dead, and that Sheikh Ahmad, one of 
the attesting witnesses,'is also dead. He 
had enquired about Sadasheo from Kisen, 
stamp-vendor and Nana, petition-writer. 
But his whereabouts are not known. One 
of the attesting witnesses states that he 
had identified Mahadeo before the regis¬ 
tering officer. This is all the evidence 
for the plaintiff. He has made no at¬ 
tempt to prove the handwriting of the 
writer or of either of the attesting wit¬ 
nesses. He had to prove that the execu¬ 
tant signed in the presence of the attest¬ 
ing witnesses, or to prove their signatures. 
One of the attesting witnesses was said 
to be alive at the trial in the lower Court, 
and the plaintiff was bound either to 
obtain his appearance or, if he was dead 
also, he was bound to prove the. signa¬ 
ture of at least one of the attesting wit¬ 
nesses. 

We have the authority of Mt. Sarja v* 
Murlidhar (4) which states that 

the certificate of admission of execution en¬ 
dorsed by the registering officer upon' a docu¬ 
ment registered by him cannot be used as an 
“admission” of execution within the meaning 
of S. 70, Evidence Act, 1870. That seotion ap¬ 
plies only to an admission made in the course 
of the proceedings in which the attested docu¬ 
ment is produced. The presence of an admis¬ 
sion of execution in the registration endorse¬ 
ment does not relieve the party propounding 
the document from compliance with 8. 69, Evi¬ 
dence Act, 1872. 

Under the present law it seems to me 
that the lower Court is right in the con¬ 
clusion it has come to. 

The result is that this appeal fails and 
is dismissed with costs. The appellant 
will pay the respondent’s costs. 

R K - Appeal dismissed. 


(3) A. I. R. 1927 Cal. 102. 

Uj [1917] 13 N.L.R. 197-J2 I.C. 715 . 
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Kinkhede, A. J. C. 


Ganpat 

pellant. 


Kadtaji —Defendant 2—Ap~ 


v. 


Shamlal Bisandas and others —Plaintiff 
and Defendants 1 and 3—Respondents. 

Second Appeal No. 90-B of 1927, De¬ 
cided on 2nd February 1928, from decree 
of 1st Addl. Dist. Judge, Akola, D/- 29th 

November 1926, in Civil Appeal No 13- 
of 1926. 

{a) Specific Relief Ac/, S. 27 {b)~Subsequent 
transferee shall be presumed to have notice otj 
the prior contract of sale. 

The law imputes a notice to the subsequent 
transferee of the prior contract of sale, so aB to, 
prevent him (subsequent transferee) from asseii 
ing his rights as against a prior contraotee. 
whose rights have germinated in a prior con¬ 
tract of sale. [p 247 C 2] 

(6) Transfer Property Act, S. 95—S coyitract - 
ing to purchase and obtaining decree for specific 
performance against C— Mortgage by C to A in 
the meantime —Q purchasing subsequent to 
decree and redeeming the mortgage—S's decree 
is binding on G subject to proportionate repay 
ment of the mortgage debt by S—2\ P. Act, S. 52. 

Plaintiff contracted to purchase a certain 
field fr°m C in 1909, and obtained a decree ^or 
speoific performance in 1913, In 1910 C had 
mortgaged his property together with the field 
to one A. In 191G O purchased the flold and re¬ 
deemed the same from A and resisted plaintiff's 
right to possession : 

Ueld : that the decree for specific perform¬ 
ance was binding on O ; but he was entitled to 
recover the proportionate share of the debt 
allottable to the field at the date of mortgage 
with interest. jp 248 C l*f 

D. W. Kathale —for Appellant. 

G. R. Deo for Respondent 1. 

Judgment. Defendant Ganpat, whose 

transfer was affected by tho doctrine of 
lis pendens as against the plaintiff Sham¬ 
lal, redeomed the prior incumbrance dated' 
20th April 1910 for Rs. 1,500 by pay¬ 
ment of Rs. 1,500 to the mortgagee- 
Anantram Mangalchand of Pipri on 7th 
March 1917. Tho plaintiff, who had made 
a contract of purchase of field No. 8 on 
3rd Deoember 1909 with his vendor 
Chandrabhan, sued for speoific perform¬ 
ance of that contract of sale and obtained* 
a decree on 12th November 1913 and 
secured a registered conveyance through 
Court and tried to enter into possession 
thereof, but was resisted by the defen¬ 
dant Ganpat. By a chain of transfers 
Ganpat acquired a title to the said field 
which originated in a sale made by 
Chandrabhan on 16th September 1916 ic.. 
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favour of Nemichand. But the sale being 
subsequent to the passing of the decree 
dated 12th November 1913 against him 
even the sale in favour of defendant 
Ganpat was invalid and could not affect 
the rights of the plaintiffs But as the 
present defendant Ganpat's predecsssor- 
in-title, Nemichand, had sitisQod the in¬ 
cumbrance dated 20th April 1910, so far 
as field No. 8 was concerned by the afore¬ 
said payment of Rs. 1,500 ha claimed 
subrogation and asked chat, if he was not 
entitled to resist plaintiff’s right to pos¬ 
session as owner, he should be held en¬ 
titled to be subrogated to the position of 
the mortgagee Anantram and be reim¬ 
bursed with the amount which was paid 
for freeing field No. 8 from the mortgage 
incumbrance. 

According to the plaintiff, defendant 
Ganpat was not entitled to be reimbursed 
with the amount spent by him in re¬ 
demption as his sale was invalid and his 
payment was officious or at any rate one 
made by him in performance of his own 
undertaking. On the other hand the de¬ 
fendant Ganpat's contention is that the 
plaintiff is not entitled to oust him from 
possession as it was never pleaded by him 
that his transfer was with notice of his 
prior contract of sale and that, in any 
case, the price of redemption paid by him, 
namely, the whole of Rs. 1,500 should be 
made good to him as a condition prece¬ 
dent to his being ordered to vacate pos¬ 
session in plaintiff's favour. In short, 
there should be no apportionment or pro¬ 
portionate reduction of the amount pay¬ 
able to him in this suit. 

The lower appellate Court held that 
Rs. 1,500 were paid to the mortgagee for 
redemption of the mortgage by Nemichand 
and that taking the proportion of the value 
of field No. 8 in the same ratio which 
the entire principal sum of Rs. 1,500 
bore to the value of the entire property 
oovered by the mortgage of 1910, the 
amount of debt allottable to field No. 8 
came to Rs. 285-9*0 only. Accordingly 
the decree for possession was made con¬ 
ditional on payment of Rs. 285-9-0. Both 
the parties being dissatisfied with the 
docreo as passed have come up in second 
appeal. I think the plaintiff's appeal 
must fail an 1 that of defendant Ganpat 
must partially succeed. I will doal with 
the defendant Ganpat's appoil first. 

Ganpat's proleoessor*in*title, Neni- 

chand, acquire! no rights as a purchaser 


as against the plaintiff. It is for the 
transferee for value to plead and prove 
that the purchase was without notice of 
the prior contract of sale. This is clear 
from S. 27 (61), Sp. Rel. Act. The law 
will impute notice to the subsequent 
transferee, of the prior contract of sale, 
so as to prevent him (subsequent trans¬ 
feree) from asserting his rights as against 
a prior contracteo whose rights have 
germinated in a prior contract of sale. 1 
The transfer to defendant Ganpat’s pre- 
decessor*in*title cannot, therefore, have 
any precedence over plaintiff's. The 
result, therefore, was that so far as the 
transfer of equity of redemption and the 
right to possession was concerned they 
heoame effectively transferred to plaintiff 
by virtue of the decree and conveyance 
enforcing the contract instead of to the 
defendant Ganpat’s predecessor, Nemi¬ 
chand. The title of Nemichand as pur¬ 
chaser, therefore, failing, Ganpat’s title 
also failed and he was rightly held liable 
to hand over the purchase to plaintiff. 

But by virtue of the payment which 
Nemichand made to Anantram, the mort¬ 
gage debt so far as it related to field 
No. 8 was satisfied, and to that extent, 
Nemichand became clothed with the 
rights of Anantram, as mortgagee. The 
question is: Could the defendant set up 
those rights in answer to the plaintiff’s 
claim. I think, he could do so on the 
authority of the following rulings : 

Syamalarayudu v. Subbarayudu (l) ; 
Ckama Swami v. Padala Amnia (2) ; 
Tangyd Fdla v. Trimbik D.igi (3) and 
Rimprcisad v. Jaslxiran (1). 

The »next question is: what was the 
price of redemption he should have paid, 
or in other words should he be reimbursed 
with the whole of the expenses incurred 
by him in freeing field No 8 or with 
only the expenses properly incurred, 
namely, the proportionate amount of the 
debt which fell to the share of that field 
on the same ratio which the whole of the 
principal suin boro to the value ol the 
whole of the mortgaged proporty in 1910. 

No doubt, the defendant, by getting 
only field No. 8 frood from the mortgage 
which comprised other fields also, has 
conferred a special benefit on the said 

(l) [lSQfl] 21 Miid. 143. 

(J) [I'JOS] 31 Mid. 434 = 18 M. L. J. 300. 

(3) [lOLGj 40 Bom. 040 = 30 1. C. 794 = 18 Bom. 
L. U.700. 

(4) A. 1 K. 1930 Nag. 73=21 N. L. R. 91. 
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field and the plaintiff has derived advan¬ 
tage from it. Ordinarily, the rule is that 
he who wants to retain the benefit must 
bear the burden also, and, therefore, 
plaintiff must pay back to defendant- 
appellant the entire amount paid to the 
mortgagee. But the persons interested 
in the properties not so released are not 
parties to this appeal, and since, as held 
in Imam Ali v. Baij Nath Bam Sahu (5), 
they are not bound by the apportionment 
which defendant chose to make with 
Anantram, and it is their right to insist 
that not more than a proportionate share 
of the mortgage debt shall be levied upon 
the properties in their hands, and since 
it is also clear that plaintiff is not bound 
by the defendant’s apportionment of the 
debt in a ratio different from the one 
applicable to such cases, I think, I must 
hold, in view of the provisions of S. 95, 
T. P. Act, that plaintiff is liable to 
repay to defendant only such expenses as 
oould be said to be properly incurred. 
Any expenses incurred which were in 
excess of the proper share of the debt 
could not bo treated as properly incurred. 
I, therefore, hold that plaintiff is liable 
for tho proportionate amount of principal 
money allottable to field No. 8 at the date 
of the mortgage, and its subsequent in¬ 
terest down to the date of tho satisfac¬ 
tion, i. e., from 1910 to 1917. 

The lower appellate Court, however, 
held plaintiff liable for tho principal sum 
of Rs 235-9*0 only, and setting off in¬ 
terest again3t usufruct decreed possession 
subject to payment of Rs. 285*9-0. In 
doing so it committed an error of dis¬ 
allowing interest for tho period during 
which tho defendant-appellant or his pre¬ 
decessor had not enjoyed profits The 
interest on Rs. 285-9 0 for such a poriod 
subject to the rule of damdupat must be 
allowed to the extent of only Rs. 285-9*0. 
Tho plaintiff was, therefore, liable to make 
good to defendant-appellant R 3 . 285 9 0 
+ Rs. 235-9*0-fRs. 571-2-0 out of 

Rs. 1,500, which the latter had paid to 

tho mortgagee for redeeming field No. 8 
and nothing more. I, therefore, allow 
tho appeal of Ganpat to the extent of 
Rs. 235*9-0 only with proportionate costs 
The contesting respondents shall bear 
their own costs of this appeal. 

This finding disposes of the plaintiff’s 
appeal also as he is held liable to make 

(5) L 1 JOCJ 33 ciiTeTJ^T c. l j 

c. W. N. 551. • 576 ~ i0 


good the aforesaid amount. As a con¬ 
sequence of this, plaintiff's appeal must 
fail and the same is dismissed with costs. 

R.K. Plaintiff's appeal dismissed . 

Defendant's appeal allowed . 
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Findlay, J. C. 

Tarachand —Plaintiff—Appellant. 

v. 

Nokhe Singh Defendant—Respondent. 

Second Appeal No. 294 of 1927, Deci¬ 
ded on 9th February 1928, from decree of 
Dist Judge, Chhindwara, D/- 27th April 
1927, in Civil Appeal No. 6 of 1927. 

C. P. Tenancy Act (1893), S. 70 (5)— Mortgage 
property including trees and a well in an 
ordinary field—Registration of the mortgage 
is invalid as a whole. 

N\ here, by a mortgage-deed, a house and crops 
situated in oocupanoy and ordinary fields as 
well as certain troes and a well situated in an 
ordinary fiold were hypothecated: 

Held : that under 3 70, sub-S. (3), the mort- 
gigo of tho well and trees situate! in the ordi¬ 
nary field was invalid and that the whole 
mortgage-dead was, therefore, void, having 
been registered in contravention of S. 70 sub- 
S. (5): 13 N.L.R. 1G5 and l N.L.R . 112, Foil.: 
A.r.R. 1928 Xag. 41, Erpl. and Dist. [P249 0 2] 

N. G. Bose and G. B. Pradhan —for 
Appellant. 

G. B. Trivedt for Respondent. 

Judgment. — Toe plaintiff-appellant, 
Tarachand sued the defendant-respondent, 
Nokhe Singh on a mortgage-deed, dated 
2 lst August 1917, in the Court of the 

Subordinate Judge, First Class, Chhind- 

wara. Under the mortgage-deed, a house 
and crops situated in occupancy and ordi¬ 
nary Golds, as well as certain trees and a 
well situated in an ordinary field No. 153, 
were hypothecated. Apart from a plea 
of the satisfaction of tho mortgage-debt, 
with which I am not now concerned, the 
only other dofeuce raisod was that, under 
S. 70, sub*S. (3), C. P. Tenancy Act, 
1898, the mortgage of the well and trees 
situated in tho ordinary field was invalid 
and that tho whole mortgage-dooi was, 
therefore, void, it having been registered 
in contravention of S. 70, sub-S. (5), 
Tenanoy Act, 1898. In roply to this 
allegation, tho plaintiff in tho first Court 
gave up his claim against the trees and 
tho woll, and claimed that tho mortgage- 
deed was otherwise valid. The Subordi¬ 
nate Judgo hold that, under the dooision 
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in Nilkant v. Qhulya (L), the defendant 
was entitled to challenge the mortgage 
on the grounds stated. lie accordingly 
held that the whole deed was invalid, 
the personal relief even being barred by 
time. This latter point as regards the 
personal relief was admitted in the course 
of argument in this Court and I am thus 
only concerned with the question of the 
validity or invalidity of the mortgage* 
deed as a whole on the grounds stated. 

The plaintiff appealed to the Court of 
the Distriot Judge, Chhindwara, and he 
took the same view, e. g., that the mort - 
gage could not be enforoed for lack of 
legal registration. In this Court the 
appellant has urged, on the strength of 
the decision in Narayan v. Mahadeo (2), 
that it was possible to hypothecate the 
trees and also the well apart from the 
ordinary tenancy right contemplated 
under S. 70, sub-3. (3) of the old Tenancy 
Act. 

It is true that, at the time the learned 
District Judge delivered the judgment 
under consideration, the decision in 
Narayan v. Mahadeo (2) had not been 
delivered, muoh less officially reported, 
but a perusal of that case will show that 
the facts thereof were very special. I 
therein held that the mortgage-deed con¬ 
cerned in that suit implied that the trees 
were held under a different title from the 
land and were, unlike the land, capable 
of being validly mortgaged. In the pres¬ 
ent case tho position is entirely different. 
The very fact that, on I5th September 
1926, the plaintiff in terms gave up his 
claim against the trees and the well 
necessarily implied that they were in¬ 


the normal case, be derived by tho fields 
in whioh it is situated. Tho well in this 
connexion stands on a wholly different 
position from tho trees. It is conceivable 
that there would not be any detraction 
from the amenity of the holding by tho 
removal of a tree ; there might be even 
benefit to the holding owiug to tho 
sustenance which tho tree draws from 
the ground. The position is precisely tho 
reverse as regards the well, and, from 
every point of view, therefore, it seems 
to me that the well must bo regarded as 
an integral part of the holding. As I 
have already pointed out, even as regards 
the trees, there was no plea in this case 
by the plaintiff that they wore hold on a 
separate title from/the rest of the hold¬ 
ing, and tho very fact that, in the first 
Court, the claim to the trees and well 
was expressly given up, implied an ad¬ 
mission to the contrary effect. In those 
circumstances, on tho facts of the pres¬ 
ent case, it seems to me that the mort-j 
gagor here professed to mortgage a por-j 
tion of the holding as contemplated ini 

S. 70, sub-S. (3) of the old Tenancy Act, 
and it follows ipso facto that the whole 
murtgage-deed was bad and was invalidly 
registered. 

These findings govern the appeal which 
is dismissed. The appellant must bear 
the respondent’s costs. Costs in the 
lower Courts as already ordered, 

r.K, Appeal dismissed . 
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validly mortgaged as being an integral 
part of the ordinary holding. This being 
so, it seems to me that the mortgage-deed 
was invalidly registered under the deci¬ 
sion reported in Daji Vithal Dhok v. 
Moreshwar Venkatesh (3) as well as that 
in Nilkant v. Ghulya (I). 

I doslro to add that in tho present case, 
even apart from tho treos, there is a 


Balaji Koshti — Defendant — Appel¬ 
lant. 



Rambilas —Plaintiff— Respondent. 


Mi9o. Appeal No. 4o of 1927, Decided 
on 14th February 1928, from decree of 
Dist. Judge, Nagpur, D/- 28th September 
1927, in Civil Appeal No. 70 of 1927. 


further reason why the mortgage-deed 
was invalid. Tho well cannot possibly, 
in my opinion, be regarded as anything 
else than an integral part of tho field. 
It is possible that other fields may be 


• C. P. Tenancy Act, S. 6 (2) Tenant a 
minor— His mother contracting to sell the field 
—Notice f o landlord and he exercising his right 
of pre-emption—Plaintiff can>iot subsequently 
recover possession on the ground of want of 
legal necessity. 


irrigated therefrom, but prima facie the 
primary benefit from the well would, in 

(l) [10L71 U N. L. K. 165=2 42 I. C. 384. 

(*2) A. L. R. 1018 Na*. 41—23 N. L. R. L74. 

(3) [10J6J 1 N. L, R. 112. 


Plaintiff's mothor, a* guardian, ontored into 
an agreement to soil an ccoupancy field to a 
third p.irty. In aocordanoo with sub S. (2|» 
8 6, abo gave notice to the lambardar of her 
intention to sell, who claimod the right to 
purchaao tho field in ororciao of hia pro-amp- 
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tive title. In the revenue proceeding, the ques¬ 
tion of valuation aloue was contested. The 
plaintiff brought a suit for possession alleging 
that there wa3 no legal necessity for his 
mother to hive made the transfer to the third 
party and the possession of the field by the 
defendant was illegal and that the plaintiff 
was entitled to retain possession. 

Held : that the statutory right of pre-emp¬ 
tion given to the landlord under S. (2) can- 
not be regarded as an ordinary transfer. That 
right having been duly exercised, having re- 
gard to s ; IO 5 (a) °f the Act, the jurisdiction 
ot the civil Court- was excluded and it was 

not open to the plaintiff, to come to Court on 

tne alleged cause of action of want of legal 
neoessifcy for the intended transfer [P 251 C 1] 

M. R. Bobde —for Appellant. 

K. P. Vaidya for Respondent, 

Judgment. A somewhat interesting 
question of law arises in the present 
case. -The minor plaintiff-respondent 
brought the present suit against the de¬ 
fendant-appellant Balaji for possession 
of absolute occupancy field No. 37 in 
mouza Kinhi (Nagpur) on the following 
allegations. His estate was being looked 
after by his mother, Mt. Rukmabai, and 
she entered into an agreement to sell the 
field to a third party f6r Rg. 3,400 on 
15th May 1924. In accordance with 
sub-S. (2), S. 6, Ten. Act, 1920, she gave 
notice to the defendant of her intention 
to sell. The defendant claimed the right 
to purchase the field in exercise of his 
pre emptive title. In the revenue pro¬ 
ceeding, the question of valuation alone 
was contested. The plaintiff’s case is 
that there was no legal necessity for his 
mother to have made the transfer to the 
third party, Shfeoram, and that, there¬ 
fore, the possession of the field by the 
defendant is illegal and the plaintiff is 
entitled to retain possession. The de¬ 
fence was that the plaintiff’s remedy if 
any, lay nndor the Tenancy Act ; that 
the suit was barred under S. (105) there¬ 
of ; that the defendant had entered into 
possession, not by virtue of a transfer 
but by the enforcement of his statutory 
right ; and that the suit did not lie 
The Subordinate Judge accepted the de¬ 
fendant’s contentions and hold that the 
question of legal necessity did not arise 
and could not arise with regard to the 
proceedings under S. G, Ton. Act The 
suit was accordingly dismissed 

Tho Pontiff appealed to the Court of 

the District Judge, Nagpur, and suc¬ 
ceeded m that appeal. As a result, the 

Court aainst T* " P ° Q “ ppe *> to 
Court against the remanding judgment 
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of the District Judge, dated 28th Sep¬ 
tember 1927. The District Judge was 
opinion that the suit contemplated only 
the setting aside by a minor of a tran¬ 
saction on the general ground that it was 
not for his benefit and, in arriving at the 
decision he did, he relied on a judgment 

of this Court passed in Deoram Guiar 
v. Biju Gujar (l). 7 

Under S. 6, Ten. Act, two classes of 
cases may arise in this connexion : the 

first, where the tenant has an intention 

of transfer ; and the second, where a 
transfer has been made without ref¬ 
erence to the landlord. We are con¬ 
cerned here in the present case with th& 
first class. In my opinion, the judgment 
of the learned District Judge 9 hows some 
confusion of thought. There was here 
no transfer whatever to the third party 
Sheoram. There was an intention to 
transfer, and the action taken by the 
present defendant-appellant followed the 
statutory course laid down for him under 
S. 6, sub-S (2), Ten. Act It is the 
mere intention to transfer which gives 
the landlord the right to step in under 
the provision of law quoted and, in those 
circumstances, it does not seem to me 
that, on the facts of the present oase, it 
is open to the plaintiff-respondent to 
come now to the oivil Court and allege 
that the intended transfer to Sheoram 
would not have been for legal necessity. 

In the present case I am of opinion that 
the revenue Court had an -exclusive 
jurisdiction, having regard to the com¬ 
prehensive language contained in the 
preamble to S. 105 and to Cl. (a) thereof : 
cf. Fakira v. Ramkisan (9), and Lal- 
singh v. Waman Rao (3). The facts of 
the oase decided by me in Deoram v. 

Btjn (I) were very.different, and I do 

not think that deoision applies proprio 

vigore to the ciroumstance 3 of the pres¬ 
ent case. 

There is another reason, moreover, 
why the present suit could not possibly 
lie. It was open to the minor plaintiff 
in the revenue proceedings to offer any 
plea he liked, viz., that there had been 
no intontion to transfer or that the in¬ 
tended transfer to Sheoram was not in 
his interests No such plea was offered ; 
on the contrary, the jurisdiction of the 
revenue Court was accepted and only 

(0 A. I. r. 1907 Nag. 226. 

[D A. I. R. 1925 Nag. 277 = 21 N. L. R. 25. 
w) A. I. R. 1920 Nag. 499 = 22 N. L. R. 114. 
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tlie question o' valuatioa was agitated. 
His very position in that Court was that 

there wa9 an intention to make a valid 
transfer and he now indeed seeks to come 
to this Court on a diametrically opposite 
position. Some argument has been 
offered by the pleader for the^ respondent 
on the strength of the word purchase 
in*sub"S. (2), S. 6, but I do not think 

that the statutory right of pre-emption 
given to the landlord under this provi¬ 
sion can be regarded as an ‘ordinary 
transfer. What the law in this con¬ 
nexion lays down in the Tenancy Act 
is that the malguzar, as the ultimate or 
superior owner of the village, has, in 
any ca9e of intended transfer, a statutory 
right of pre-emption. That right has 
been duly exercised in the present case, 
and having regard to S. 105 (a), Ten. 
Act, it seems to me that the jurisdiction 
of the civil Court is necessarily excluded. 

I may add that the Tenancy Act makes 
no special exception in favour of a minor 
tenant and that, in my opinion, therefore, 
it is not open to the plaintiff in the pres¬ 
ent case to come to Court, as he doo3, 
on the alleged cause of action of want of 
legal necessity for the intended transfer. 

I am, of opinion, therefore, that the 
judgment of the first Court was a cor¬ 
rect one and that the present suit did 
not lie. The judgment of the lower ap¬ 
pellate Court is accordingly reversed and 
that of the first Court is restored. The 
respondent must bear the appellant’s 
costs in this and the lower appellate 
Court I allow Rs. 30 as pleader’s fees. 

B.K. Judgment reversed. 
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the liability arises only'when necessity i* 

proved, . . 

Where money is lent to the manager of joint 
family the question of enquiry into the neces¬ 
sity or of reason to believe in its existence cao 
only arise when there is no proof of its exis¬ 
tence or proof that it did not exist; then the 
leader is covered by proof that he believed it to 
exist, oven-if it did not. When the lender is 
familiar with uli the circumstances of the 
family to which the (money is lent and he knows 
whether the necessity for borrowing arose- 
or k not, tho only way in which the family 
could be made liable in such a case would be 
by proof that the necessity did exist. 

[P 251 C 2, P 252 C 1} 
# (6) Hindu. Law —Joint family—Honey, 
borrowed used for family—Existence of neces¬ 
sity is immaterial. 

When the whole of the money borrowed by 
manager for the family is spent on it or by it, 
whether on necessities or luxuries the question* 
of the actual existence of the necessity does 
not arise. [P 252 C 1] 

V. Bose —for Appellants. 

Judgment. —It has been found, and 
it is beyond all possibility of doubt, that 
Bbaurao was the manager of the joint 
Hindu family consisting of himself and 
the appellants and that they knew he 
was dealing with the plaintiff and every¬ 
body else and was borrowing money from 
the plaintiffs in that capacity. Apart 
from the false allegation that this was 
not so, the pleas put forward for them 
are that there was no necessity for the 
borrowings, as the family had a sufficient 
income for its needs, and the plaintiff 
did not satisfy himself by proper en¬ 
quiries that there was any such necessity. 

In a large number of such oases, if no- 
actual necessity for borrowing is proved, 
the lender can have had no reason to 
believe in its existence unless ho made 
enquiries from the borrower at or shortly* 
before the timn fchA 1nn.n was made. 
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Hallifax, A. J. G. 

Rambhau and another —Defendants 1 
anl 2 Appellants. 

v. 

Waman Rao and another —Plaintiff 
and Defendant 3—Respondents. 

Seoond Appeal No. 84-B of 1927, Deci¬ 
ded on 10th August 1927, against decree 
of Dist. Judge, Amraoti, dated 11th 
February 1927, in Civil Appeal No. 119 
of 192G. 

(a) Hindu Law—Honey lent to manager — 
Question of enquiry into necessity arises only 
when no proof of necessity exists—When lender 
is familiar with all circumstances of the family 


From this the idea has arisen, and is now 
very common, that it is necessary to 
prove in every such cise, that tho lender 
formally asked the borrower on each 
ocoassion whether the money was really 
required or not, and he replied that it 
was and explained how and why. Such- 
an enquiry would ordinarily indicate- 
that there had been no proper enquiry at 
all. The confusion arises out of substi¬ 
tuting “enquiry” for “reasons to believe.” 
Tho matter in issue is not the enquiry* 
but the belief based on information that 
could reasonably give rise to it, whether 
that information was obtained by direct 
or indirect enquiries or in any other way.- 
But in the present case the lender was, 
familiar with all tho circumstances of the: 
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(family to which the money was lent, and 
•he knew whether the necessity for bor¬ 
rowing arose or not. The question of 
enquiry into the necessity or of reason 
to believe in its existence can only 
arise when there is no proof of its exis¬ 
tence or proof that it did not exist; then 
the lender is covered by proof that he 
believed it to exist, even if it did not. 
.But he cannot possibly prove that here, 
because, if it did not exist, he was well 
aware that it did not. The only way in 
which the family could be made liable in 
;3uoh a case would be by proof that the 
(necessity did exist. As to that it v has 
been found in the lower appellate Court 
that the family was in chronic need of 
cash, and I can see no reason for distur¬ 
bing that finding even if I were allowed 
to do so. 

But even the question of the actual 
•existence of the necessity does not arise. 
If a person borrows money for me, with¬ 
out my authority and even without my 
knowledge and though I have plenty of 
money of my own already, and I take 
the money from him and spend it myself, 
I am surely bound to repay it to the 
lender. That is made clear in more than 
,one section of the Contract Act. Now it 
!is beyond doubt that the whole of the 
money borrowed by Rambhau for the 
.family was spent on it or by it, whether 
!on necessities or luxuries or even de¬ 
baucheries. That fact has been practi¬ 
cally admitted all through. The only 
approach to a denial of it is to be found 
in a pleading in which the word “bene¬ 
fit appears at the end, though the 
meaning of the whole plea is olearly, that 
'the family did not benefit by the borrow¬ 
ing, not that it did not receive the money. 
Even if it had been pleaded that the 
family did not receive the money, there 
is no evidence to that effect, and the faots 
that the manager for a long time openly 
borrowed the money in its name in the 
same village, of which nearly a half is 
now admitted to havo been spent on the 
family, is proof that it did. 


But even if wo accept the impossi 
•suggestion that Bhaurao wont on all tl 
time borrowing money openly in his o 
village in the name of his family fl 
spent more than half of it on hims. 
the appellants are little hotter off Th 
actual plea, if any such plea was o 
taken, was of course that Bhaurao spi 
the whole of the money on himself, I 


it is now admitted that the plaintiff has 
proved, without the help of the absence 
of any denial by the appellants, that the 
family did receive the benefit of a sum 
of Rs. 2,160, expended on wheatseed, the 
building of a house, the payment of lease 
money and the assessment on their land. 
That leaves Rs. 2,976 shown as borrowed 
for cultivation and household expenses” 
which, according to the appellants, Bhau¬ 
rao spent on himself and they never saw. 
But Bhaurao repaid Rs. 2,125, and there 
is no more evidence of that having come 
out of family funds than of the Rs. 2,976 
having gone into them, so that all that 
is left of the sum that Bhaurao spent on 
himself is Rs. 851, and the balance due 
by the appellants on the account would 
be Rs. 1,309 instead of the Rs. 2,160, the 
plaintiff says it is. 

The appeal is dismissed without notice 
to the respondents. 

R Appeal dismissed . 
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Kinkhede, A.J. C. 

Balkisansingh and others— Plaintiffs— 
Appellants. 

v. 

Govindsingh Defendant—Respondeat. 

First Appeal No. 56 of 1927, Decided 

on 28th February 1928, against decree of 

1st Class Sub-Judge, Bhandara, D/- 16th 

February 1927, in Civil Suit No. 38 of 
1926. 

Specific Relief Act , S. 42— Plaintiff's 
rule admitted after the arising of cause of action 

ouc/i ait mission does notxdestroy the cause of 
action but keeps the right of suit alive. 

,'V to . r * causo of aofclon has arisen, if tho 
plaintiffs title is admitted by his opponont in 
dear torms tho admission operates to keep their 
right of suit alive and in fcimo, and oannofc 
dostroy tho same. A cause of action thus does 
not disappear by tho admission which tho 
plaintiffs’ opponent m+kes, while tho right of 
suit continues in existence [P 253 0.2) 

(b) Record-of "Rights—Order in mutation pro¬ 
ceedings per so does not create title—But if ac• 
fompanied by acts of possession t adverse in- 
fcronce of hostile title may arise. 

Although an ordor mado in mutation pro¬ 
ceedings may not per so create any title, but if 
accompanied or followed by overt acts of poi- 
sesaion suoh an order might givo rise to an 
adverse inforenoe of an assertion of a hostile 
title: A.I.R. 1926 P. C. 100, Rel. on. [P253 C 2] 

B. K. Bose and P. N. Rudra —for Ap¬ 
pellants. 

P. A . Pandit —for Respondent. 
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Judgment. —This appeal arises out of 
a suit brought by the appellants against 
the respondent for a declaration that 
they are the owners of the 8 annas mal- 
guzari share which was recorded in the 
mutation register in the name of the 
respondent during their minority. In 
short, the suit was for a declaration that 
defendant-respondent does not own and 
possess the 8*annas share whioh stands 
mutated in his name. 

The defenlant pleaded that he is en¬ 
titled to the 8*annas share in the two 
mouza 9 and has been rightly recorded as 
a cosharer, that the suit is not maintain¬ 
able and that the same is barred by limi¬ 
tation in view of the fact that the 
Settlement Officer and revenue officers 
had rejeoted plaintiffs’ application for 
removal of the defendant’s name from 
the record more than six years prior to 
suit. The Court below held that the 
‘suit was barred by limitation under 
Act. 120, Lim. Act, and that, even assum¬ 
ing that the suit was within time, it 
would decline to grant a declaration 
which would have the effect of cancelling 
the entry in the settlement record of 
19L7. The prayer for the amendment of 
the plaint was also rejected. Hence this 
appeal. 

I think that the lower Court has not 
properly grasped the object of the present 
suit. The plaintiffs alleged that they 
** were in possession and enjoyment of the 
property in suit, but that, ever since the 
defendant was shown as their sarbarkar 
during their minority, his name was 
associated with theirs only as a person 
looking after the affairs in their interest 
and on their behalf and not as a co-owner 
or as an independent owner entitled to 
hold the property in his own right. In 
support of this allegation of theirs and 
with the object of showing that, although 
their cause of action had arisen long ago 
the same was either kept in time by 
A reason of the defendant’s acknowledgment 
of plaintiffs’ title down to 1922 or that 
it was a recurring cause of action, they 
tiled a letter dated 17th September 1922. 
The Subordinate Judge, however, brushed 
aside the acknowledgment of the title in 
that letter and without caring to assess 
the evidentiary value of the said letter, 
dated 17th September 1922, written by 
the defendant to plaintiff 2, threw out 
the claim as barred by limitation; and 


also rejeoted the letter as unproved and 
dismissed the suit with costs. 

I gave the p]aintiils*appeJlants an 
opportunity to produce that letter before 
ine, and called upon the defendant-respon¬ 
dent to admit the same lie has admitted 
it, but at the same time’ ventured an 
explanation as to the circumstances 
under which, he wrote it, or made the 
8o*callod admission of plaintiffs’ title to 
the 8-annas share of the two villager 
being subsisting in 1922. Had the Sub¬ 
ordinate Judge taken the least care tc 
look into the contents of this letter and 
scrutinized them, ho would certainly have 
found in it a very substantial admission 
of a subsisting title which would neces¬ 
sarily have shifted the fc onus of proof on 
the defendant to explain it away by 
showing that it was erroneous in point 
of fact. It is, however, argued on behalf 
of the respondent that if the document 
served such a purpose, it would make the 
suit, if not barred by limitation, at least 
unmaintainable. I fail to see the cor¬ 
rectness of this argument; because, after 
a cause of action has arisen, if the plain¬ 
tiff’s title is admitted by his opponent in 
clear terms the admission operates to 
keep their right of suit alive and in time,, 
and cannot destroy the same. A cause 
of aotion thus does not disappear by the 
admission which the plaintiffs’ opponent 
makes, while the right of suit continues 
in existence. 

Moreover as held in Nirman Singh v. 
Rudra Partab Narain Singh (1): 

It is well established that an order made iu 
mutation proceedings is not a judicial deter¬ 
mination of title or proprietary interest. 

It may not per se create any title, but, 
if accompanied or followed by overt acts' 
of possession, such an order might give 
rise to an adverse inference of an asser¬ 
tion of a hostile title. The very ciroum*! 
stance that the defendant in his pleadings 
has, in spite of his previous admission in 
1922, chosen to insistupon the conti¬ 
nuance of his name in the mutation 
register and successfully maintained his 
name in tho register, is likely to take 
away tho plaintiffs’ legal character in 
course of time. Further this denial of 
plaintiffs’ title might, if acquiesced in for 
a long timo, and hereafter followed up 
by actual snatching away of possession 
from tho • hands of plaintiffs by some 

(l) A. I. It. 1926 1\ C. 100 = 48 All. 529 = 29 O. 

C. 310 = 53 1. A. 220 (P. C.). 


254 Nagpur Mt. Anjira Bai v. Annapurna Bai (Findlay, J. C.) 1928 


unfair mean3 by the defendant, create 
many more complications. If the defen¬ 
dant’s present pleadings mean anything, 
they certainly show defendant’s attitude 
towards plaintiffs to be dearly hostile 
and, therefore, it was absolutely neces¬ 
sary that plaintiffs should have sued for 
securing the declaration of their own 
title which necessarily involved the nega¬ 
tion of that of the defendant to the 8- 
annas share of the two mouzas. The 
plaintiffs thus have a valid cause of 
action to sue for the declaration. 

The case having been decided on a 
preliminary point must go back for a 
proper decision on the merits in accor¬ 
dance with law and with advertence to 
the above remarks. 

The appeal is allowed with costs to be 
paid by the respondent. The appellants 
will get refund of Court-fee paid on the 
memorandum of appeal. Costs in the 
Court below will abide the result. 

R.K. Case remanded. 
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Findlay, J. C. 

Mt. Anjira Bai —Plaintiff—Appollant 

v. 

Annapurna Bai and another —Defen¬ 
dants— Respondents. 

Second Appeal No. 197 of 1927, Dooided 
on 14th February 1928, against decree 
of Dist. Judge, Chhindwara, D/- 17th 
December 1926, in Civil Appeal No. 56 
of 1926. 

(а) Registration Act , S. 17 (1) ( b)—Compro • 
mise in mutation proceeding—Arrangement 
mutual and for family enjoyment not limiting 
anybody's right need not be registered. 

A compromiso in mutation proceeding which 
is an arrangement purely mutual and family 
one for tho enjoyment of tho property without 
limiting or extinguishing of anybody’s right, 
does not require registration: A.I.R. 1921 Alt' 
218 and A.I.R. 1926 P.C. 100, Ref. [P 255 C lj 

(б) Faynily Ai rangement—Compromise worked 

out by f parlies should 7iot ordinarily bo dis¬ 
turbed. 


Where a compromiso is no longer to be re¬ 
garded as a merely executory agreement, but is 
accepted and worked on by parties, such a family 
compromiso should not on grounds of equit / and 
good conscience be disturbed unloss there are 
strong and valid reasons for doing so. 


[P 255 C2] 

M.B.Niyogi and V. R. Dhoke— f or 

Appellant. 


S. B. Gokhale— for Respondents, 


Judgment. —The facts of this case are 
clearly given in the judgments of the two 
lower Courts. The Subordinate Judge 
held that the compromise in question 
was not void for want of consideration 
or registration, but went off somewhat 
at a tangent and came to the conclusion 
that the parties to the compromiso were 
labouring under a mistake of fact as to 
the plaintiff-appellant’s rights. He ac¬ 
cordingly held that the compromiso was 
void and that the plaintiff’s suit must 
succeed. 

The learned’ District Judge very pro¬ 
perly pointed out that the finding of the 
first Court as to lVIadhorao having in¬ 
fluenced the plaintiff into making a bar¬ 
gain disadvantageous to herself was, in 
the circumstances, an unjustified one. 
Confirming, as he did, the findings of the 
first Court on other points, the suit was 
necessarily dismissed. The plaintiff has 

now come up to this Court ou second 
appeal. 


ihe mam stand taken on the plaintiff’s 
behalf has been that the compromise was 
void as being one of which registration 
was compulsory under S. 17 (1) (b), Regis¬ 
tration Act. The learned Dist. Judge, 
following tho decision of tho Allahabad 
High Court in Baldeo Singh v. Udal 
Singh (1), held that the compromise did 
not require registration. In this con¬ 
nexion I have been referred to tho docif 
sion of their Lordships of the Privy 
Council in Nirman Singh v. Rudra Par- 
tab Narain Singh (2). At p. 539 of tho 

said volume, their Lordships remark as 
follows : 


The perusal by their Lordships of tho judg- 

?! fc ^ 10 ^ ourfc °* Judicial Commissioner 
of Oudh loads thoir Lordships to think that its 

judgment is to a great dogreo based on tho mis¬ 
chievous but porsistont orror that proceedings 
for tho mutation of namos arc judicial proceed¬ 
ings in which tho titlo to and the proprietary 
rights in immovable property arc determined. 
They are nothing of tho kind, as has boon poin¬ 
ted out times innumerable by the Judicial Com¬ 
mittee. Thoy aro much more in the nature of 
fiscal inquiries instituted in tho interest of tho 
Stato for tho purposo of ascertaining which of 
the several claimants for tho occupation of cer¬ 
tain denominations of immovable proporty may 
bo put into occupation of it with tho groator 
confidence that tho revonuo for it will bo paid. 

Tho said decision obviously to a largo 
oxtont nullifies tho reasoning of Piggot 
and Kanhaiya Lai, JJ., in Baldeo Singh v. 
Udal Sin gh (I) quoted above, but for mv 

(1) A.I.R. 1921 All. 248=43 All. 1. 

(2) 48 All. 5‘29=A.I.R. 1926 P.C. 100=29 O.C. 

316=53 I.A. 220 (P.C.). 
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owu part I do not regard the compromise 
in question in the present ease as one 
which fell within the purview of S. 17 
(L) (b), Registration Act. It must bo 
remembered that the oDmpromise in ques¬ 
tion was merely with reference to the 
pending mutation proceeding. In that 
proceeding, Mt. Anjira Bai had applied for 
her name being entered ia respeot of the 
4-annas village share. Mt. Annapurna 
Bai and Mt. Itha Bai applied on the con¬ 
trary that their mmes should be entered. 
The compromise arrived at was that a 
annas 2 share should be mutuated in 
,Mt. Anjira’s name. Mt. Anjira Bai was to 
hold the share for her life and would 
maintain herself on it. She was to have 
no power to hypothecate or sell the 9haro 
or any part of it and, further, her hold¬ 
ing of the share was to be contingent on 
her continuing to be of a good character. 
In respect of the remaining annas 2 
share, Mt Annapurna Bai’s and Mt. Itha 
Bai’s names were to be entered and it 
was expressly stated and agreed upon by 
the parties that Mt. Laxmi Bai was to 
continue to be manageress of the annas 4 
.share. The arrangement thus was a 
purely mutual and family one for the 
^enjoyment of the property. There was 
no limiting or extinguishing of anybody’s 
right and the document contains not a 
word which can be construed as meaning 
^hat Mt. Anjira Bai ever gave up her 
right in the property save in the case 
of unchastity. The contending parties’ 
names were in effect mutated in respect 
of half the property, and Mt. Laxmi Bai 
was retained as manageress of the whole 
annas 4; of such a document, registration 
was, in my opinion, unnecessary. 

It has again been urged on behalf of 
the plaintitl-appellant that there was in 
reality no bona fide dispute at the time, 
and that, in those circumstances, a 
fortiori, there could be no valid compro¬ 
mise. It has been urged in this con¬ 
nexion that Mt. Anjira Bai was under a 
mistake of faot as to what her rights 
were under the Benares school of law 
and that she was in etfoct the only heir. 
I do not think it is possible to premise 
this as correct on tlio evidence on record. 
‘She had a father and other relatives to 
advise her and [ have little doubt that 
her story that she was ignorant of her 
rights and had been misled is an inven¬ 
tion brought into existence for the pur¬ 
poses of tho present suit. In any event 


this question was one of fact and tho 
lowor appellate Court’s finding thereon 
must necessarily stand. 

Moreover, in the present case, it is clear 
that action was taken on the compromise. 
Mt. Laxmi Bai entered on the property 
under tho arrangement and maintained the 
two daughters of Anad Rao and mutation 
was effected. Counsel for the appellant 
has relied on the decision in Jagrani v. 
Bisheshar Dube (3). For my own part, 
I am of opinion, that, in the circum¬ 
stances of the present case, any locus 
penitenti®, which existed in favour of 
the plaintiff has necessarily disappeared 
The compromise in question can no 
longer be regarded as a merely executory 
agreement. It was accepted and worked 
on by the parties for the time being. It 
is unnecessary for me to emphasize the 
desirability that such a family compro¬ 
mise as the present should not, on grounds 
of equity and good conscience, be disturbed 
unless there are strong aod valid reasons 
for doing so, and the strongest possible 
reason against the possibility of disturb*! 
ing tho arrangement is that in the present 
instance there ha3 undoubtedly been 
mutual or part performance of the com¬ 
promise : cf. Kunti v. Gujraj Tiwan (4). 

For these reasons, therefore, I am of 
opinion that tho plaintiff’s suit was bound 
to fail. The appeal is accordingly dis¬ 
missed. The appellaat must bear the res¬ 
pondents’ costs. Costs in the lower 
Courts as already ordered. 

R-K« Appeal dismissed. 

(3) [l9l6j"iMAU. 36t>=3o 1.0. 701 = 14 A.L.J. 

449 (P.B.). 

(4) A.I.R. 1924 All. 826 = 16 All. 617. 
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Mohiuddin, A. J. C. 

Emperor —Applicant. 

v. 

Raghunath and another —Non-appli¬ 
cants. 

Criminal Revn. No. 317 of 1927, Deci¬ 
ded on 3rd January 1928, on a reference 
by Sess. Judge, Raipur, under S. 438, 
Criminal P. C. 

(a) Cri/ninal P. C., S. 145— Order under , not 
discussing evidence and not stating reasons , is 
not legal and should be set aside. 

Whoro an order only contains a very brief 
statement of soino of the fact* of tho caso, does 
not discuss tho evidence adduced by the parties 
and states no reasons as to why tho claim of 
actual possession by any particular person is 
true, such an ordor is not a decision as required 
by tho law and must be sot aside. [P 206_C 1J 
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(6) Criminal Trial — Evidence—Rosnamcha 
report—Contents of, must be proved like other 
facts. 

Ro/naincha reports, even if proved, will not 
be evidence of the facta mentioned in the re¬ 
ports which must be proved like other facts. 

[P 256 C 1] 

Order The order dated 20th Jane 
1927, passed by Mr. Purshottam Lai, 
Sab-Divisional Magistrate, Bilaspur, in 
Miscellaneous Criminal Case No. 27 of 
192/, gives no reasons for the decision he 
has arrived at. The order only contains 
a very brief statement of some of the 
facts of the case, does not discuss the evi- 
dence adduced by the parties and states 
no reasons as to why the claim of actual 
possession by the said Raghunath Singh 
is true. Such an order is not a decision 
*as required by the law and must be set 
aside. 

The preliminary order dated 31st March 
1927, does not contain a proper descrip¬ 
tion giving dimensions and boundaries of 
the laud in dispute. This must be done 
now. The sale-deed, dated 13th March 
1927, filed by Bori is about a plot 120 
cubits by 20 cubits, while Bhairao Prasad 
says that he had given a plot 60 cubits 
by 14 cubits to Raghunath Singh. It is 
thus clear that the parties are not agreed 
about the dimensions of the plot in 
dispute. 

Bori in his written statement, dated 
16th May 1927, para. 4, stated as follows. 
"Hence there is no fear of the breach of 
the peace.” Raghunath Singh did not say 
anything about the likehood of the breach 
of the peace. The witnesses also do not 
say much about it. It seems that they 
have not been properly examined on that 
point in this case. 

The reports filed by the Station House 
Officer, Kota, have hot been proved. They 
are only roznamcha reports and even if 
proved will not bo evidence of the facts 
mentioned in the reports which must be 
proved like other faots. 

The preliminary order and the final 
order are, therefore, set aside, and it is 
ordered that the case be re-opened at the 

point reached on 31st March 1927, and 

that after recording a proper preliminary 
order, hearing the parties afresh, record¬ 
ing further evidence if necessary and 
iGcording a statement of his reasons for 
the decision, the learned Magistrate do 

dispose of the matter in accordance with 
law. 
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Macnair, A. J. C. 

t 

Ljlsingh— Defendant—Appellant. 

v. 

J two, nr am Plaintiff—Respondent. 

Miec. Appeal No. 3l-B of 1925, Deci¬ 
ded on l,t September 1927, from deoision 
of Addl. Diet. Judge, Akola, D/- 26tb 
September 1925, in Civil Appeal No 19 
of 1926. 

Limitation Act. Arts. 62 and 69—Suit lor 
P r °jits of fields held ly defendant on plain- 
t\fi s behalf—Art. 62 or Art. 89 applies. 

J sued the son of one U for an account of 
the produce of certain fields for some years. 
He alleged that H retained the produce of the 
fields during these years on his behalf. 

Held, that Art. 62 or Art. 89 would govern 
the suit. 

W. B. Puranilc —for Appellant. 

M. B. Niyogi —for Respondent. 

Judgment. Jiwanram, the respon - 
dent in this Court sued the defendant, 
the adopted son of one Hari Singh, for 
an account of the produce of certain 
fields for the years 1913 to 1919. He 
alleged that Hari Singh retained the 
produce of the fields during ‘these years 
on his behalf. It appears quite clear 
that on the plaint allegations either 
Art. 62 or Art. 89, Lim. Act, would 
govern the suit. In either case, the 
claim was barred by time. The lower 
appellate Court considers that because 
the defendant is not actually a contract¬ 
ing party, Art. 89, Sch. 1, Lim. Act, will 
not apply. There is no force in this rea¬ 
soning and it receives no support from 

any dicta in Kumeda Charan v. Aushu- 
tosh (1). 

If there were something in the nature 
of a contract of agency, the agent or his 
representative could be sued, and the suit 
would fall under Art. 89. Apart from 
this, it is admitted before me that 
Hari Singh returned the fields in his 
lifetime, so that the cause of action 
accrued when he returned the fields. The 
defendant stated that the fields were 
given to him on a lease in order to satisfy 
a debt due to him. If this is the case, 
thore was probably an implied promise 
to pay the surplus profit to the plaintiff, 
hut clearly a 9uit for such profit would 
be governed by Art. 62, Lim. Act. The 
lower appellate Court has failed to 


RK. 


Order set aside. 


(1) [1913] 17 C. W. N. 5=10 I. C. 742=16 
C. L. J. 282. 
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come to a clear finding regarding the 
facts but in any case the suit is barrel 
by limitation. The order of the lower 
appellate Court, directing further en¬ 
quiry into questions of faot is therefore 
set aside, and the decree of the first Court, 
dismissing the suit is restored. Costs in 
all Courts will be borne by the plaintiff. 
Pleader’s fee in this Court Rs. 50. 
r K. Order accordingly . 
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Kinkhede, A. J. C. 

Mt. Shcvanti —Accused—Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 126-B of 1927, 
Decided on 15th February 1928, from de¬ 
cision of Sess-Judge, Akola, D/- 12th De¬ 
cember 1927, in Sessions Trial No. 11 of 
1927. 

(а) Criminal trial—Prosecution must affir¬ 
matively prove the case—It cannot take advant¬ 
age o/ the want oj explanation by accused . 

Undoubtedly the proof of the case against an 
accused must depend for its support not upon 
the absence or want of any explanation on tho 
part of the accused himself, bat upon the posi¬ 
tive affirmative evidence of his guilt that is 
given by the Crown. [P 259 C 2 ; P 260 C lj 

(б) Penal Code , S. 107 —Person aiding must 
know that he is aiding a criminal act—In abet¬ 
ment by omission, omission must be illegal — 
The abettor must be connecte'd with also the 
criminal part oJ the transaction . 

If the person who lends his support does not 
know or has no reason to believe that tho act 
which ho is aiding or supporting was in itself 
a criminal act it cannot bo said that ho inten¬ 
tionally aids or facilitates the doing of the 
offence : A. I. It . 1925 All. 230, Foil. 

. v [P 2GI C 1] 

Abetment by omission would only bo punish¬ 
able if the omission were an illogal omission • 

9 Bom. L. H. 159, Foil. 

Iu order to convict a person of abetting tho 
commission of a crime, it is not only necessary 
to prove that ho has taken part in those steps of 
the transaction which are innocont, but in some 
way or other it is absolutely necessary to con¬ 
nect him with those steps of tho transaction 
4 which are criminal : 20 \V. It. Cr. 41, Foil. 

. . „ CP‘261 C 1] 

[c) Criminal P. C., S. 30 Distinct opinion 
on each charge must bs taken. 

Tho words “od all charges" must bo inter¬ 
preted to mein that distinct opinion on each 
charge must be taken and recorded . 22 W IL 

Cr. Hi, Foil. (P261C2J 

hi) Criminal Trial—Circumstantial evidence 
To c nolct a person the inculpatory facts must 
incompatible with innocente. 

In order to juati fy the inforenco of guilt the 
>n :u , patory facts mu it bs incompatible with tho 

1928 N 33 k 34 


innooence of the accused and incapable of ex¬ 
planation upon any other reasonable hypothesis 
than thit of his guilt. The proof of guilt must 
displace all reasonable doubt. [P 262 C 2j 

S. A. Pandc and G. G. Hatwalne —for 
Appellant. 

G. P. Dick —for the Crown. 

Judgment —One Sampat Teli (P. \V. 
7) of Telhara in the Akot taluk is the 
husband of the appellant Shevanti who 
was married to him when she was 8 or 9 
years old. After attaining the age of 
puberty she lived with her husband. In 
Divali of 1926 she was brought to Dana- 
pur to stay with her mother and brothers 
Shiva (D. W. 1) and Pundalik (P. W. 15). 
One Baliram (P. W. 16), who *is her cou¬ 
sin, also lives in Danapur. At a caste 
panchayat held some time in May 1927 
the appellant’s brothers, Shiwa and Pun¬ 
dalik, were remonstrated for having kept 
their sister Shevanti away from her hus¬ 
band for a very long time. Within a 
few days of this, Sampat came and took 
her away to Telhara. 

On 24th August 1927 Shevanti 
came back from Telhara to Danapur with 
her husband Sampat. The police patel 
Sukdeo (P. W. 8) saw them both that 
evening at the house of Biliram (P. \V. 
16). She was then lying ill and groaning 
on a cot. The next day Sukdeo Patel 
learnt that the dead body of a child had 
been found in the river Wan of tho village. 
Sukdeo Patel accordingly went to the 
bank of the river and saw the body en¬ 
tangled among thorns at some distance 

from the bank. At some distance irora 

tho body, a piece of red ohhit boin" a 
shirt or upper bodice of a Mahometan 
woman was also found in the water 
After taking out tho body and wrapping 
it in tho said cloth ho exused it to bo 
kopt on the bmk and sont a report (Ex. 
P*12) to tho Hiwarkhed station house. 
Tho usual inquest was hold by the police 
and tho body of tho child was sent for 
post-mortom examination to Akot. Ex 
P 2 is tho inquost report. Tho post-mor¬ 
tom report (Ex. P-10) made by Pandu- 
rang, Assistant MoJical Ollicor (P W. 9) 
shows that tho child was born alive and 
that its death was duo to drowning 

Tho police investigation brought to 
light certain facts which created suspi¬ 
cion about Shevanti being pregnant with 
an illegitimate child and having been re¬ 
cently delivered and being concerned j n 
drowning tho new-born child in the river 
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Acting on this suspicion a search was 
caused to be made at the houses of Pun- 
dalik and Baliram, and certain blood¬ 
stained clothes were got hold of (Ex. P-6, 
P-7 and P-8). On a report of the Sub- 
Inspector of Hiwarkhed put up before the 
Sub-Divisional Magistrate, Akot, the 
latter officer ordered the appellant to be 
examined by the Civil Surgeon, Akola, 
with a view to ascertain whether 3 he was 
recently delivered. She wa 9 accordingly 
examined on 29th August 1927 by the As¬ 
sistant Civil Surgeon (P. W. 14) and Ex. 
P*9 is his report. A challan under S. 302,1. 
P. C., was accordingly drawn up and lod¬ 
ged before the Sub-Divisional Magistrate, 
Akot, on 5th September 1927 implicating 
the appellant, Shevanti. The committing 
Magistrate, after examining several wit¬ 
nesses, disbelieved the story as to Sheventi 
having gone to the river at 9 p. m. and to 
have delivered on the road as shown in 
the map (Ex. P-13). He also held that 
it was impossible for a woman recently 
delivered to walk all the distance to and 
fro, and that', the probability was that 
the delivery took place before evening at 
the place where she was found lying by 
the police patel (P. W. 8) He inferred 
that her husband Sampat (P. \V. 7) had 
a hand in the disposal of the child ; but 
that matter was of no consequence as the 
commitment was only of Mt. Shevanti 
under S. 302, I. P. C. 

The trial commenced in the Sessions 
Court on 5th December 1927. To the charge 
of murder under S. o02,the Sessions Judge, 
that very day, added an alternative charge 
of secretly disposing of the dead body of 
the child by throwing it into the river, 
Wan, and in the alternative of handing 
over the child to some one else with the 
intention that it should be so disposed of, 
under S. 3L8 or 318-109, I. P. C., and 
then proceeded to examine the witnesses 
for the prosecution. After having exa¬ 
mined 16 witnesses for the prosecution on 
5th and 6th December 1927, the learned 
Sessions Judge on 7th ‘December 1927 
added a further alternative charge under 
S 317 or 317-109, I. P. C., to the etlect 
that the appellant was exposing or allow¬ 
ing to be exposed, her newly-born alive 
child with the intention of wholly aban¬ 
doning it. Thereafter the appellant was 
exainmed and her defence also recorded 
and the evidence of two of her witnesses 

W ™ \ QU a .l WD - Th0 oaso was then 
ar G uoi and the assessors were required 
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to state their opinions. The assessors 
are all agreed that the appellant was 
pregnant and that a child was born to 
her. Two of them are agreed that she 
was confined and the child was born to 
her at Baliram’s house, and that it was 
legitimate ; one called it illegitimate, 
and the remaining fourth assessor doubted 
whether it was legitimate or illegitimate. 
One of the assessors says that the child 
found on the river was of Shevanti, but 
the rest throe others think that there is 
no proof of the identity of the child 
found on the bank of the river Wan with 
that born of Shevanti. The assessors 
differ as to the child being born alive : 
oue being doubtful, and the other three 
being positive that it was not born alive. 
All of them are, however, agreed that as 
Shevanti was insensible and did not know 
anything, she was not responsible for 
what may have happened to her new-born 
babe. It is noticeable that the learned 
Sessions Judge did not require the asses¬ 
sors to state their opinion as to whether 
the appellant, if not guilty of the sub¬ 
stantive offence puoishablo under S. 3L7, 

was, at any rate, guilty of the abetment 
thereof. 

The Sessions Judge found that She- 
venti’s denial of pregnancy was futile. 
The evidence of Assistant Civil Surgeon 
(P. W. 14), her husband Sampat (P. W. 
7), the professional dai or midwife Mauji 
(P. W. 11 ) and her mothor-in-law Soni 

13) clearly shows that she was 
pregnant. Her pregnancy being thus 
satisfactorily proved, the further fact 
that she was recently confined is proved 
by the medical evidence given by P. W. 
14, according to whom the confinement 
must have taken place a week before his 
examination. The circumstances detailed 
in para. 11 of the Sessions Judge’s judg¬ 
ment and the evidence discussod therein 
clearly point to the conclusion that the 
child born of Shevanti was illegitimate. 
The Sessions Judge has also rightly held 
that her delivery took place at Baliram’s 
house and not on the river or on the road. 
The point that the doatb of the child 
whoso dead body was found in the river 
was due to drowning is also clearly estab¬ 
lished by the modical evidence of Pandu* 
rang (P. W. 9). But the important point 
still remains whether the identity of the 
child whoso dead body was found in the 
river with that born of Shevanti is satis¬ 
factorily proved by the prosecution. As 
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to this there i3 really no direct or satis¬ 
factory proof on record; the Sessions 
Judge had to depend upon certain infer¬ 
ences from the surrounding facts and cir- 
•cumstances of the case. The question, 
therefore, is whether the inferences 
•drawn in the case hare boon correctly 
drawn by the Sessions Judge. 

It is argued before me that both 
Shevanti and her husband are of dark 
colour and the child found in the river 
being of fair complexion, the proper in¬ 
ference to be drawn from this was that 
it was not theirs. It appears that from 
these very premises the Sessions Judge 
has drawn the inference that it was not 
Sampab's. So far his conclusion is un¬ 
impeached. The learned pleader, who 
appeared for the appellant before me, has 
•asked me to draw the further inference 
•that it was not Sbevanti’s. In this con¬ 
nexion my attention is drawn to the ad¬ 
ditional oircumstance that the cloth 
found in the river at some distance from 
•the dead body of the child had the ap¬ 
pearance of a shirt or upper bodice of 
■a Mahomedan woman, the suggestion 
being that the dead body is of a child of 
Mahomedan origin. The learned Ses¬ 
sions Judge has discarded a similar sugges¬ 
tion, in the penultimate sub-paragraph of 
para. 14 of his judgment for two reasons: 
firstly that the police investigation did 
not bring to light any other case of the 
•birth of an illegitimate child in the 
neighbourhood; and secondly that it was 
•quite possible that the cloth might have 
been left there by some woman when 
washing her clothes and been carried away 
by the stream. There is nothing to show 
how far the investigation probed the 
matter, and, as to the second reason, 
suffice it to say that it appears to be a 


mere conjecture and cannot supply the 
place of positive evidence. The conclu¬ 
sion that the dead body was of the child 
of Shevanti js to my mind not fully sup¬ 
ported by the evidence on record and the 
probabilities of the case. I differ from 
the Sessions Judge on this point of 
identity. 


Naturally, then the question arises, 
hrstly, as to what has become of tho 
child whom Shevanti had recently given 
birth, and whether she had any hand in 
disposing it of and secondly, who must 
account for the absence of the child ? The 
medical evidence of the Assistant Civil 
Surgeon (P. W. 11) affords sufficient data 


for holding that the first delivery is more 
painful than subsequent ones, and that 
pain may start days before or 24 hours 
before. The Sessions Judge has discussed 
this question in para. 19 to 23 of his 
judgment. He thinks that in this caso 
the burden of explaining certain facta 
was upon the accused. The explanation 
elicited by the examination of tho accused 
was that she did not know what hap¬ 
pened, and it must be taken for what it 
is worth. The Sessions Judge, however, 
has rejected the explanation on a theory 
of his own that women are not uncon¬ 
scious on delivery in normal cases. But in 
doiDg so he has assumed that the present 
was a case of a normal delivery. He 
based his assumption on the fact that the 
appellant was going about her household 
duties soon after and performed her 
journey on Saturday following, and did 
not complain of the loss of her new-born 
child. I think the Sessions Judge was 
nod justified in the circumstances of tho 
case, in making such assumptions by 
throwing tho burden on tho appellant of 
offering explanation in this connexion. 

I cannot but observe that it would havo 
materially helped the case for tho defence 
if Shevanti had offered a true explanation 
of tho real state of affairs as they hap¬ 
pened, instead of suggesting the very im¬ 
probable story that the whole case was 
a concoction, by goiag to the length of 
even denying her own pregnancy. But 
that could’ nob lighten the burden of 
proof that lay heavily on tho prosecutiou 
to prove her guilt. 

The following observations of Tindal, 

C. J., in Regina v. Frost (I) quoted in 
Arnrita Lai llazra v. Emperor (2) show 
that tho burden must lie entirely on tho 
prosecution, and that the law does not 
cast on the accused any burden of proving 
his innocence: 

Oq tho part of the prisoner, tho learned 
counsel who appear for him state, and I think ' 
they are justified in so stating, that he is not 
bound to show what was tho objoct or purpose 
or Intent of tho acts that were undoubtedly done 
by tho prisoner at tho Bar. His counsel say 
tho offence charged against him must be proved 
by those who made the charge, that he stands 
only to hear tho evidence that is given against 
him, and therefore ho is not bound to show at 
all or in any way whatever what his real object 
or design was. Undoubtedly the proof of the 
caso against tho prisoner must depend for its 
support not upon the absence or want of any 

Tij o c. p. woT”" 

(2) [1915J 4*2 Cal. 057 = 21 C. L. J. 331=29 
I. C. 513 = 19 C. \V. N. 670. 
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explanation on the part of the prisoner himself, 
but upon the positive affirmative evidence of 
his guilt that is given by the Crown. It is not, 
'however, an unreasonable thing, and it daily 
occurs in investigations both civil and criminal 
that if there is a certain appearance made out 
against a party, if he is involved by the evidence 
in a state of considerable suspicion, he is called 
upon, for his own sake and his own safety, to 
state and to bring forward the circumstances, 
whatever they may bo, which might reconcile 
such suspicious appearances with perfect in¬ 
nocence. 

In this particular case as shown above 
the case against the appellant must de¬ 
pend for its support not upon the absence 
or want of any explanation on her part 
but upon the positive affirmative evi¬ 
dence of her guilt that is given by the 
Crown. The denial of guilt by the appel¬ 
lant and absence of any true explanation 
by her did not in any way lessen the 
burden which lay on the prosecution of 
proving her guilt. In para. 20 of the 
judgment under appeal the learned Ses¬ 
sions Judge very candidly remarks 

;v9 to the details of what happened, wo cannot 
say clearly from the record. 

In this state of things it was wrong to 
infer that Shevanti must have been a 
consenting party to the disposal of her 
new-born child. The Sessions Judge also 
observed: 

It is of course quite possible physically that 
Shevanti might h^ve performed the journey to 
the river. But it is more probable that the 
child was taken there and thrown in by one 
of her brothers. 

I think that in the case of a recently 
confined woman and that too of a first 
delivery it would practically ho an im¬ 
possible feat for the woman to perform 
of going herself to the river to throw 
away the child with a view to get rid of 
it. It was, therefore, right for the Ses¬ 
sions Judge to havo held that Shevanti 
herself did not take the child and dispose 
of it. He was also right in holding that 
she was not liable to bo convicted of the 
murder of the child. Similarly, the 
charge for an offenco under S. 3LS or for 
abetment thereof could not hold good in 
her case. Ho, however, thought that he 
could convict hor of an olTence of abet¬ 
ment of murder and at otmont of exposure 
and abandonment of the child. But ad¬ 
mittedly she was not charge 1 with abet¬ 
ment of murder and the assessors have 
not been questioned on that point. On the 
wholo the learned Sessions Judge very 
rightly gave hor the benefit of doubt based 
on the possibility that she did not con¬ 
template that the ohild should be killed. 
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This narrowed the compass of hor so- 
. called guilt and the Sessions Judge ad¬ 
dressed himself in para. 22 of his judg¬ 
ment to consider the question a 3 to whe¬ 
ther the appellant was guilty of an of¬ 
fence of abandonment or of its abetment. 
In this connexion fch9 Sessions Judge had’ 
candidly remarked: 

The principal olTence seems to have .been 
committed by some one who had assumed the 
care of the child for the time being. Tbe child 
was exposed and left in the river with the in¬ 
tention of wholly abandoning it. 

Here the Sessions Judge proceeds on 
the assumption that the child whose dead 
body was found was of the accused, but as 
pointed out above such proof is wanting. 
Moieover, the investigation has not, as 
lemxrked by the Sessions Judge, disclosed 

or persons connected 
with the commission of the offence under 

. but thinking that the con¬ 

viction of the principal was nob a neces¬ 
sary condition to the punishment of an 
abetter, the Sessions Judge proceeded to 
discuss the question whether Shevanti 
abetted the offence of abandonment. He 
drew the inference that she must have 
conspired with her relatives in arrang¬ 
ing the removal of the child and that she 
must havo, at least, known that they 
wero thinking to get rid of the child 
somehow, and actually convicted her- 

under Ss. 317-109, I. P. C. 

. * s contended bofore me that this con¬ 
viction is bad as it i 9 of the essence* 
of otlenco undor‘S. 3L7-109 that the inten- 

ion of wholly abandoning such child 
must bo proved. Proof of such inten¬ 
tion is, it is said, wholly wanting. On 
the facts proved in this case it is diffi¬ 
cult to concur with the Sessions Judge's 
conclusions in this respect, a 3 it is not 
c early established that, between the 

u-| Ver y an * khe disappearance of ‘the 
child from her, the appellant was in a 

. ^ what :was being done 

with it, so as to justify the imputation 
to her of an intention of wholly abandon¬ 
ing it ; if there was any omission on her 
part I am not propared to hold that it 
was an illegal omission. The Sessions 
Judgo’s remarks that she was bound for 
the protection of hor child to resist its 
being taken away and to give the alarm 
and to disclose the facts as soon as she 
could, and that all this she failed to do, 
proceed on the assumption that she was 
in full possession of her senses at the 
time the child was taken away. If the* 
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appellant wa 3 in a temporary swoon, as 
is very likely, she could have neither 
handed over the child nor protested 
against its removal by any person inter* 
^ested in getting rid of it. The conviction 
must, therefore, fail on this ground. 

The Sessions Judge, while adding the 
alternative charge under S. 317, I P C., 
made it sufficiently comprehensive so as 
’to include even the abetment thereof. 
The provisions of law having been com¬ 
plied with, it was open to him to convict 
the appellant for abetment of the ollenco 
under S. 317, though not of the substan¬ 
tive offence itself, if 'the evidence on re¬ 
cord was sufficient to warrant such con¬ 
viction. A person abet3 by aiding when 
by any aot done either prior to or at the 
time of the commission of an act he in¬ 
tends to facilitate and does in faot faci¬ 
litate the oommission thereof. The in¬ 
tention should be to aid the commission 
of a crime. A mere giving of an aid will 
jnot make the act an abetment of an of- 
1 fence if the person who gave the aid 
did not know that an offence was being 
committed or contemplated. The inten¬ 
tion should thu3 be to aid an offence or 
to facilitate the oommission of an offence. 
But if the person who lends his support 
<loes not know or has no reason to believe 
that the act which he is aiding or sup¬ 
porting was in itself a criminal act it can¬ 
not be said that ho intentionally aids or 
facilitates the doing of the offence: per 
Mukorjoe, J., in Emperor v. Bam Nath 
(3). In ordor to convict a person of 
abetment by legal omission it is necessary 
jto show that the accused intentionally 
Jaided the commission of the offence by 
his non-interference, Khajah * Nooml 
Ilossein v. 0. Fabre-Tonnerre (4), and that 
the omission involved a broach of a legal 
•obligation. Abetment by omission would 
only be punishable if the omission were 
an illegal omission: Emperor v. Cooverji 
(5). In ordor to convict a porson of 
•abetting the commission of a crime, it 
is not only noco3sary to prove that ho has 
taken part in those steps of the transac¬ 
tion which are innocent but in some 
way or other it is absolutely necessary to 
connect him with those steps of the 
'transaction which ’are criminal: The 
Queen v. Nim Chand Mookerjec (0). In 

(3) A. I. R 1025 All. 230=17 All. 208 (275). 
Ul 21 W. R Cr. 20. 

(3) [1007] 9 Rom. h R. 150 UGO 1). 

<0) 20 W. Ii. Cr. 41. 


this case there is no evidence or material 
on record tending to show that the ap¬ 
pellant was in a mental as ‘also physical 
condition to abet either by act or by 
illegal omission the commission of the 
offence under S. 317, I. P C. 

The mere circumstance that, after the 
commission of the offence by some one 
else,-she did not'fcewail the loss or bestir 
herself to report the offence is not incon¬ 
sistent with her innocence. It may be 
due to her physical inability or mental 
incapacity to interfere at the time of the 
removal of the child from her custody or 
even want of inclination on her part to 
do anything, for suffering as she must 
have then been from the after-effects of a 
painful first delivery. Her subsequent 
failure to do any of these things does nob 
aid the commission of the offence, though 
it might aid the concealment of an of¬ 
fence already perpetrated. 

But a further objection is taken .before 
me that the Sessions Judge convicted the 
appellant of the abetment of the offence 
under S. 3L7, I. P. C., without taking the 
opinion of the assessors on the point 
This is not permissible in view of the 
clear provisions of S. 309,‘Criminal P. C., 
which makes it obligatory on the Ses-; 
sion Judge bo require each of the asses¬ 
sors to state his opinion orally on all the 
charges on which the accused has been 
tried and record such opinion. The 
words “ on all the charges " have been 
interpreted to mean that distinct opinion 
on each charge must ho taken and re¬ 
corded: cf The Queen v. Matam Alai (7). 
There is no doubt an omission to do so 
in this case. But in the view I take, it 
is unnecessary to quash the conviction 
merely on this one ground. 

In order to justify the inference of 
guilt, the inculpatory facts must bo in-j 
compatible with the innocence of the 
accused and incapable of explanation' 
upon any other reasonable hypothesis 1 
than that of his guilt. The proof of guilt 
must displace all reasonable doubt. Such 
proof of the appellant’s guilt as regards 
the abetment of tho offence-under Ss. 317- 
109, I P. C., by her, being laoking, tho 
interests of justice require that I should 
quash tho conviction and 9ot tho appel¬ 
lant at liberty. I accordingly do so and 
cxncol her bail bond. 

r.K. Conviction quashed 


(7) 22 W. K. Cr. 31. 
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Kinkhede, A. J. C. 

'Maroti Suryabha7i and others —Plain¬ 
tiffs Appel lants. 

v. 

Iiaitcant Itao and others — Defendants 
—Respondents. 

Second Appeal No. 58-B of 1927, De¬ 
cided on 18th November 1927, against 
decree of 1st Addl. District Judge, Akola, 
D/- 18th October 1926, in Civil Appeal 

No 140 of 1926. 

(a) Transfer of Properly Act, S. 6—Hindu 
rcr erstoncr s right is a mere spes successionii 
and cannot be baigaxned with—Hindu law — 
Jlevcrsxoncr. 

Tbe interest of a Hindu reversioner ex¬ 
pectant upon the death of a Hindu female is no 
nacre than a spes succession^ which is neither 
^property nor clothed with the alienability in¬ 
cident thereto. It is not, therefore, open to 
him or to h s guardian, if he is a minor, to 
bargain with is. [P 263 C 1] 

( b) Transfer of Property Act, S. 43—S. 43 is 
inapplicable in case of sale of reversioner's 
right. 

section 43 is inapplicable in a case of a 
Hindu reversioner’s right as the Transfer of 
1 roperty Act does not regard spes successionis 
as '•property” for purposes of transfer. 

, , r . [P 263 C2] 

(c) Limitation Act , Art. 41 —Sale void , Art. 

44 is inapplicable—Suit can be brought within 
12 years. 


Defendant 1 contended that the- 
property in suit was originally the pro¬ 
perty of Ganpat who died in 1911, leav¬ 
ing widow Mt. Soni, mother Gopi and 
sister Jani. On his death his widow 
Soni inherited it; that as she was alive- 
and Jani had only a contingent rever¬ 
sionary interest at the date of sale there 
could be no transfer in view of S. 6, 
T. P. Act, in plaintiffs’ favour; and that 
plaintiffs acquired no title under the 
sale-deed. Delendants 1 and 2 purchased 
one-fourth share of the field in suit from 
Gan pat’s widow Soni and she gifted an¬ 
other one-fourth share to Maroti’s temple, 
defendant 4, the same day and the re¬ 
maining half-share was sold by 
her to defendant 3 on 14th April 1919; 
and that ever sirce their purchase de¬ 
fendants 1 to 4 had been in peaceful and* 
uninterrupted possession of their res¬ 
pective shares. On 17th April 1924, de¬ 
fendant 1 sold 8 acres of the land pur- 
c ased by him and his brother, defendant 
, to Jam, defendant 6, and that ever since 
s le had been in possession thereof, de¬ 
fendant 5 had purchased one-eighth 
share in the field in suit under a sale- 
deed date! 11th Februiry 1915 from 

defendant 1 . 


Where a sale is void Art. 44 is inapplicab 

and a suit can be brought by a minor to recov< 
possession within a period of 12 years. 

(i) Limitation Act, S. I—Remedy barred- 

Defence of invalidity of transfer is not necc 
sartly barred. 

Even though the remody of n suit may l 
barred the defence of the invalidity of transf ( 
is not necessarily barred. [p 265 C 1 

(e) Evidence Act , S. 115— Estoppel. 
Transfer which ii void cannot oe validate 

by recourse to ordinary doctrine of estoppel. 

. , A [P 263 Cl 

Q. P. Dick —for Appellant. 

M. J3. Niyogi for Respondents. 

Judgment—The plaintiffs are th 
appellants in this case. They base thei 
title on a sale-deed executed on lit] 
January 19i5 by one Bablaji, the bus 
hand of Mt. Jam, defendant G, who wa 
then a minor. The plaintiffs’ case j, 
that thay wore put in possession of th, 
property purchased by them i„ Novem 
b9 rl 9L9 but were unlawfully dis pos 
sessed by the defendants in July 19on 

Hence this suit was instituted on 28th 

June 1924 for recovery of possession ol 

the property from the defendants Plaint 
is silent as to how tho property became 
the property cf Mt. Jani. 


There were several oral pleadings, the- 
gist whereof is that the property in suit 
originally belonged to one Baliram, that 
on his death it came to Ganpat who 
led in 1911, and that on his death 
without issue his widow Soni inherited 
it, but that she re-married in 1919 and 
and that Jani, the sister of Ganjat, had,. 

leiefore, only spes successionis in 1915, 
when the property was sold by her guar¬ 
dian. Defendants denied that plaintiffs 
nd ever any possession over the property 
and that they were dispossessed. De¬ 
fendants also pleaded an oral will ir> 
favour of Ganpat. The plaintiffs denied- 
the alleged will in favour of Ganpat ; 
hut asserted that according to tho oral 
will of Baliram the property had be¬ 
come the property of Gopi. On behalf 

of Jaoi, who was joined as a party, a 
defence was raised that tho transaction 
of sale in favour of plaintiffs was not 
real or for consideration and was not 
binding on her in tbe absence of any 
legal necessity or benefit. To this the 
plaintitis replied that this defence of 
Jani was barred inasmuch as she did not 
sue to set aside the sale within three 
years of her attaining majority. There. 
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were several other pleadings, but with 

them I am not concerned for the purposes 

of second appeal. The pleadings reproduced 

above sufficiently cover the points 

actually argued before me. 

As regards the question of oral will of 

Bahrain being in favour of Ganpat or 

Gcpi the Courts below have come to the 

conclusion that Baliram willed away the 

fields in suit to Ganpat and not to Gopi 

It may here be mentioned that Gopi 

admittedly died in 1913 when Soni, the 

♦ 

widow of Ganpat, had not remarried. If 
the alleged will in favour of Gopi had 
been proved then Gopi would have been 
lresh stock of descent and her daughter 
Jani would have succeeded on her death 
in 1913 to the field as her stridhan. But 
in view oi the finding that Baliram's 
oral will was in favour of Gaupat aud 
that he died in 1911, Ganpat was the 
last male owner and as such succession 
had to be traced to him, and, Jani being 
only his sister hU widow Soni had a 
more preferential claim to the property 
which devolved on her in preference to 
Ganpat's mother Gopi or sister Jani; 
Soni thus continued to be the owner of 
the property so long as she had not 
either sold it away or got herself re* 
married. As Ganpat’s mother died be¬ 
fore Soni’s re-marriage, succession could 
open out in favour of Jani in case she 
chanced to be alive at Soni’s civil death 
which she brought about in 1919. So 
the position is clear that at no time, 
prior to 19L9, much less on 11th January 
1915, when her guardian sold the pro¬ 
perty on her behalf, Jani had any trans¬ 
ferable interest in the property in suit. 

The Courts below have held, and I 
think rightly, that the interest of Jani 
wa9 of Hindu reversioner expectant 
upon the death of a Hindu female and 
could not he validly transferred by hor. 
It is no more than a mere spes succes¬ 
sion^ which i3 neither property nor 
clothed with the attribute of alienability 
incident thereto. It was not, therefore, 
open to her or her guardian, when she 
3?as a minor, to bargain with it or hind 
herself by an agreement in respect there¬ 
to. Such a dealing with estate was 
void and not binding on her oven by 
estoppel or otherwise when the succes¬ 
sion opened out to her on her (Soni's) 
remarriage in 1919. The transfer being 
void, it could not he -validated by re¬ 
course to the ordinary doctrine of 


estoppel. This position is established 
beyond doubt by the series of decisions 
of their Lordships of the Privy Council ' 
Sham Sundar Laly. Achhan Kunivar (1), 
Janaki Ammal v. Narayanasami Aiyar 
(2), Hamath Knar v. Indar Bahadur 
Singh (3), Ananda Mohan Hoy v. Gour 
Mohan Mullick (4}, Amrit Karayan Singh 
v. Gaya Singh (5) aud Uur Narayan v. 
SJico Lai Singh (G). 

It is contended on behalf of the appel¬ 
lants that Jani’s guardian erroneously 
represented that Jani was authorized to 
transfer the property in suit in 1915 and 
that as Jani acquired interest in 1919, 
she is, under the provisions of S. 43, 
T. P. Act, bound to make good the 
transfer out of her subsequently acquired 
interest, to which the respondents reply, 
and I think rightly, that S. 43 has no 
application, for the simple reason that the! 
Transfer of Property Act does not re¬ 
gard spes successionis as ‘’property” for 
purposes of transfer. I therefore uphold 
the decision of the lower appellate 
Court that the sale by Jani’s guardian 
was void and inoperative, and gave no 
title to the property in suit to plaintiffs. 
The necessary consequence of this is 
that plaintiffs had 'no right to sue 
and, therefore, their present suit was 
rightly dismissed. 

The next point which the plaintiffs 
urged was that the defence as to the in¬ 
validity of the sale, dated 11th January 
19L5, wa9 not open to Jani, a9 she had 
not sued within three years of her at¬ 
taining majority to set aside the sale 
made by her husband, who was her law¬ 
ful guardian. I think that the finding 
that at the date of the sale (viz., 11th 
January 1915) the property in suit was 
not the property of Jani is fatal to this 
contention. Art 44, Lim. Act, applies 
to a suit by a ward to set aside a trans¬ 
fer of property by his guardian ; this 
must necessarily relate to property in 
which the minor is interested or of which 
the minor is the owner. Tho sale being 


(1) [ruuj 21 All. 71—20 1. A. 163-1 bar. 
417 f P. C.). 

(2) A. 1. R. 10LG P. C. 117 = 30 Mad. 634 -43 
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jVoid, Arfc. 44 was inapplicable and a suit 
.could be brought by the minor to recover 
(possession from the plaintiffs within a 
iperiod of 12 years. It may be observed 
that, even though the remedy of a suit 
may be barred, the defence of invalidity 
of the transfer is not necessarily barred: 
cf. Lakshmi Doss v. Roop Laul (7), Rama- 
■swami Chettiar v. Mai lappa Reddiar 
‘('S), Rangnath Sakharam v. Govind 
Narasiya (9) and Mmalal Shadiram ' v. 
Kharsetji Jivaji (10). 

Here defendants 1 to 5 are claiming 
under transfers by Mt. Soni; and J«ani 
herself, as stated above, claims to possess 
•8 acres under a title derived from Soni's 
alienee. Thus none of the defendants 
including Jani can be said to be precluded 
from urging his or her defence merely 
because Jani may have failed to set aside 
'the $o*called transfer effected by her 
husband in 1915, during her minority, of 
property which was not then hers, but 
which was yet to come to her and 
actually devolved on her in 1912. 

The appeal fails and is dismissed with 
costs. 

A.L ./ R K. Appeal dismissed. 

17) [19U7J 30 169=17 M. L. J. 1<MF7b.) 

(8) [ 1920J 43 Mad. 760=39 M.L.J. 350=(1920) 
M. W. N. 572=39 I. C. 947=12 M. L. W. 
475 (F. B.). 

(9) [ 1904J 28 Bom. 639=6 Bom. L. R. 592. 

(10) [1906J 30 Bom. 395=9 Bom. L. R. 29G. 
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Findlay, J. C. 

Himalaya Assurance Co. of Calcutta — 
Plaintiff—Appellaut. 

v. 

G. I. P. Ry. Co. Defendant—Respon¬ 
dent. 


Second Appeal No. 31 of 1923, Dec 
ded on 30th January .1928, from deer 

of Dist. Judge, Nagpur, dated 5th Oi 

1925, in Civil Appeal No. 95 of 1925 

Railways Act , S. 72 (2)— Oovernor-Oenci 
cm prescribe form of risk-note only •with 
limits of Cl. \a)—Provision for the signatu 
of sender only is not valid. 

The Governor-General in Council in prescri 
ing the form has no power to limit or alt 
the .application of Cl. (u), sub-S. (2). whit 
implies that oithor tho sender ortho deliver 
to the railway administration of the goo 
can sign such a risk-note. The Governo 
General in Counoil has power to draw up 
from within thoso limits which will be vali 
A risk-note form miking provision for tl 
signature of the sender only is not valid 

s. 13. Gokhalc for Appellant. 

L . Lobo for Respondent. 


Judgment. —In the present case the 
Himalaya Assurance Co. of Calcutta sued 
the G. I. P. Ry. through the Secretary of 
State for Rs. 3,500 being the amount paid 
by them to one Haji Dada Haji Suleiman 
on account of damage done to a waggon¬ 
load of cccoanuts and copra which were 
dispatched from Rajmahundry railway 
station to Itwari station on the B. N. 
Ry. Both the lower Courts have dis¬ 
missed the plaintiff's suit on grounds 
which are sufficiently clear from their 
judgment. 

In this Court only two positions have 
been taken up in the course of argument 
by the counsel for the appellant. I will 
deal first with the argument advanced 
in connexion with the signature on the 
on the risk-note (D-2). That risk-note 
was signed by K. Ramamurty on behalf 
of L. Narayan Swyanwyana, who were 
admittedly employed as the forwarding 
agents by the consignor Rambhatta Ram- 
brahma. In this connexion the counsel 
for the appellant has drawn my atten¬ 
tion to the form of the risk-note (D-2) 
as approved by fcho Governor-General 
in Council. In that risk-note provision 
is made for signature of sender only. I 
have been referred in this connexion 

to S. 72, sub-S. (2), Railways Aot. Cl. (a) 
thereunder provides that any such agree¬ 
ment limiting the railway company’s 

responsibility shall be void unless it is 
in writing signed by or on behalf of the 
• person sending or delivering ” the goods. 
Cl. (b) provides that the agreement 
must also be “ otherwise in a form 
approved by the Governor-General in 
Council." The argument for the plain¬ 
tiff appellant is that, as this form |Was 
nob signed by the actual consignor or 
sender, the whole agreement is void and 
the railway company cannot claim that 
its liability was limited as shown in the 

risk-note. 

On the pleadings and evidence in the 
present ease it seems to mo to be abso¬ 
lutely indubitable that Ramamurty, who 
signed the risk-note in question, must 
bo deemed to have had duo authority 
from the consignor so to do. Ho actod 
on behalf of the forwarding agents and the 
forwarding agent admittedly acted under 
instructions from tho consignor. In 
these circumstancos, therefore, I am 
of opinion that, from this point of 
view, tho risk-note was undoubtedly 
valid. The interpretation I am askod 
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to put on the pfeaenfc form of the 
risk-note, as approved by the Governor 
General in Council, would amount to an 
admission of the fact that the Governor 
General in Council, in prescribing the 
form, had power to limit and alter 
the application of Cl. (a),. sub-S. (2; 
quoted above. That clause implies that 
either the sender or the deliverer to the 
railway administration of the goods can 
sign such a risk-note. The Governor 
General in Council has only power to 
draw up a form within those limits 
which will be valid, and the word 
“ otherwise ” in Cl. (b) of the sub-sec¬ 
tion in question, in reality, disposes of 
this contention urged on behalf*of the 
plaintiff-appellant. 

The next contention, which has been 
put forward on behalf of the Himalaya 
Assurance Company, is that, having re¬ 
gard to the principle laid down by 
Hallifax, A. J. C., in Uanumant Ram 
•v. G. I. P. By. Co. (1), the railway 
company, in the present case, has failed 
to prove that some portion of the con¬ 
signment has been lost. It is suggested 
that no enquiry has been made as to 
what happened to the rest of the consign¬ 
ment and that the fact that the so-called 


allowed. In this connexion I am referred 
to para. 6 of the plaintiff's rejoinder, dated 

6th July 1923, which speaks for itself. 
The position now taken up was obvi¬ 
ously never taken up in either of the 
Courts below and is indeed inconsistent 
with what might he called the common 
platform which has existed between the 
parties throughout the trial of the case 
in both the lower Courts. Tho present 
case is not, therefore, ono in which there 
is any room for the application of the 

principle laid down in 19 N. L. R- o6 
quoted above. 

These findings govern the appeal which 
is dismissed. The appellant must bear 
the respondent's costs. Costs in tho 
lower Courts as already ordered. 

R K Appeal dismissed. 
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Full Bench 

Findlay. J. C., and Kinkhede and 

Prideacx, A. J. Cs. 

Shankar and another Judgment- 
debtor and Decree-holder Applicants. 


v V 1—1 




4 damaged,’* e g., wholly or largely burnt, 

goods were valued at Rs. 250 and the 
eo-called “ undamaged ” goods which, 
in reality, apparently meant goods, some 
of which were slightly burnt or damaged, 
were valued at Rs. 2,250, still leaves,it 
an open question as to whether another 
part of tho consignment had not been 
lost by theft or otherwise, or is still in 
the railway company’s possession. It 
is true that the plaintiff, in his written 
statement of 6th July 1923, made an 
allegation that some of the goods might 
have been stolon or removed, but, so far 
as I can follow tho ploadings of tho 
parties in this case, there was no sugges¬ 
tion on either side that the whole con¬ 
signment had not either been burnt or 
delivered at Itwari, or that any remain¬ 
ing portion remained in the possession 
of tho railway company or had be"n 
lost by them. In those circumstances 
it seems to mo that tho attempt, which 
is now being made on second appoal to 
suggest that it was for tho railway 
company to prove tho loss of any part 
of tho consignment, is an entiroly now 
ono which cannot possibly now bo 

(i) A. I. U. 1023 Nag. *223 = 19 N. U 'll. 00. 


applicant. 

Civil Revn. No. 94 of 1925, Decided on 
30th April 1928, from order of Di-t. 
Judge, Saugor, D. - 15th January 1925, 
in Misc. Appeal No. 9 of 1924. 

gt sfc Execution sale—Private satisfaction of 
decree after sale but before confirmation Court 
cannot confirm sale where purchaser is dccrec- 
liohlcr, but it can con firm where purchaser is a 
third parly—Civil P. C., O. 21, R. 92. 

A private satisfaction of a decree certified in 
Court after the salo of immovable property has 
been hold and before the confirmation of the 
sale is ordered, does extinguish the decreo and 
provent the Court from confirming tho salo in 
favour of the auction-puroliaser, if ho bo the 
decree-holder himself ;but it dees not extinguish 
the decree and prevent tho Court from confirm¬ 
ing tho sale, where a third person has pur¬ 
chased tho property • bona fide at tho auction- 
sale: 10 All. 16b*J\ C, Appl.i A. 1. R. 1028 Naq. 
43, not Appr.: 10 All. 83; 35 Bom. 516. DuM A. 
I. R. 1926 Nag. 208; Naq. C. R. *201 of 1925 and 
A. 1. R. 1923 Nag. 136 (2), Appr.: Nag. h. A. 
405 and 400 of 1923, Diss. from.: A. I. R. iJ** 
Nag . 243, held too widely enunciated. 

[P 272 C 2J 

G. L. Subhedar —for Applicants. 

\V . R. Pur anile —for Non-applicant. 

Order of Reference. 

Prideaux, A. J. C.— This is .another 
caso now ponding before mo in which the 
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question arises whether the decision of 
Kotval, A.J.C., in Nilkanth v. Yeshwant 

(1) is not incorrect. There has been con¬ 
siderable discussion as to the correctness 

of that ruling, and it seem3 to me that 
the question should be finally decided 
by a Full Bench. 

In Maroti v. Vithoba (2) the Judicial 
Commissioner and myself refused to con¬ 
sider whether the ruling in the above 
case had been too widely expressed; but 
we held that if the judgment-debtor and 
the decree-holder came to a settlement 
before the sale had been confirmed, there 
is no decree loft capable of execution and 
the executing Court was functus officio. 

In Kabiruddin v. Krishnarao (3) 
Jdallifax and Kotval, A. J. C., disagreed, 
and Macnair, A. J. C., supported the 
former, holding that after the trial 
Judge had been informed that the decree 
had been satisfied and had been asked by 
the decree-holder and the judgment- 
debtor to take no further steps, he had 
still power to confirm or sot aside the 
sale. 

In Ramchandra v. Lakshman (4) 
Hallifax, A. J. C. f held: 

A sale in execution to a person not a party to 
the decree oannot be set aside only because the 
decree is afterwards set aside in appeal, and 
still less only because it is satisfied, but it must 
be set aside for either of those reasons if the 
purchaser is the decree-holder himself, 

In Seth Nanhelal v. Umrao Singh (5) 
Mitchell, A. J. C., referred the question 
I am now dealing with to a Bench. 
Kotval, A. J. C., held that the Bench de¬ 
cision in Maroti v. Vithoba (2J was 

against the appellants and dismissed the 
application. 

Please also see Ramchandra v. Sada - 
shiv (G) disposed of in the same judgment 
on 30fch August 1924 by Baker, J. C. 

I would submit the following question 
for decision by a Full Bench: 

Does the private satisfaction of a de¬ 
cree, certified in Court after sale of im¬ 
movable property has been held and 
before confirmation of the sale is ordered, 
extinguish the decree and prevent the 
Court from confirming the sale; and does 
it make any difference whether the 
auction-purchaser is or is not the de¬ 
cree-holder ? 

(1) A. I. K. 1922 Nag. *24S=18 N. ]~ i-f 13 7 

(2) A. 1. R. 1928 Nag. 4S. 

(3) A. I. R. 1928 Nag. 135 (2) 

•4) A. I. R. 1923 Nag. 298. 

(5) Civil R evn. No. 201 of 1925 

(C) Second Appeal No. 405 and'400 ol 1023. 
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OpiAion. 

Kinkhede, A. J. C. —The following 
important question of law has been re¬ 
ferred to the Full Bench for opinion by 
Prideaux, A. J. C.: 

Does the private satisfaction of a decree 
certified in Court after sale of immovable pro¬ 
perty has been held and before confirmation of 
the sale is ordered extinguish the decree and 
prevent the Court from confirming the sale; 
and does it make any difference whether the 

auction-purchaser is or is not the decree- 
holder ? 

The necessity for this reference arose 
out of the circumstances that the cor¬ 
rectness of Kotval, A. J. C’.s reported de¬ 
cision of Nillcanth v. Yeshwant (1) has 
since been doubted by the other Judges 
of this Court. As the question is of 
general importance it is absolutely neces¬ 
sary that the conflict of decisions which 
exists in this Court should be set at rest 

once for all. 

Without narrating in detail, in this 
opinion, the facts of the two cases which 
gave rise to this reference I think I may 
simply state them in a few words. In 
both the cases referred to this Bench, 
tho private satisfaction or adjustment of 
the decree was effected between the de- 
cree-ho der and judgment-debtor behind 
the back of the auction-purchaser. No 
provision for depositing in Court within 
,JU days, the commission of 5 per cent, 
payable to tho purchaser when the sale 
is sought to be set aside by an application 
under R 89, 0.21, Civil P. C. f was 
made in either. In one the»satisfaction 
having been brought to the knowledge of 
the Court after the order confirming the 
sale was passed the Court revoked the 
confirmation; in tho other, the confirma¬ 
tion was refused from tho outset in view 
of the satisfaction. 'In both, tho sales 
which were in favour of third persons, 
weie set aside without the prescribed de- 

rt or any application, pur¬ 
porting to bo made by any person entitled 

n n Uke . it ’ either under R. 89 or R. 90, 

. 21, Civil P. C , being made. In short, 

in neither of them was there any com¬ 
pliance with the requirements of the 
aforesaid rules, and still the imperative 
provisions of R. 92 of the said order 
were not obeyed by the first ’Court; 
whereas tho same were given offoct to 
in appeal by the District Judge who 
ordered the sales to be confirmed. 

The decree-holder in one case, and tho 
judgment-debtor and decree-holder iu the 
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other, have preferred revisions to this 3 
Court, which have given rise to this re- c 
ference. The question is whether the t 
District Judge was right in confirming < 
the sales even after the decree-holders t 
admitted private satisfaction of their do- < 
oree 9 and in thus ignoring the aforesaid 1 
decision of this Court which lays down i 

the following proposition: ■ 

Where *a decree is admitted by the decree- 
holder to be satisfied it ceases to exist as a de¬ 
cree capable of execution. The very founda¬ 
tion of the powers of a Court to execute a de¬ 
cree, namely, the existence of a decree capiole 
of execution having disappeared, the Court s 
powers in execution also cease, and confirma¬ 
tion of the sale which is a proceeding in execu¬ 
tion cannot be ordered : vide Khusha'cliand 
Pretnraj v. Nandram Sahebram (7) and Mill 
Chand v. Mukta Prasad (8). 

I will first examine the facts of N//' 
Icanth v. Yeshwant (1). There, within 
30 days, i. e., while the sale was still un¬ 
confirmed, the decree-holder deposited 5 
per cent, of the purchase monoy for pay¬ 
ment to the auction-purchaser and ap¬ 
plied for dismissal of his execution ap¬ 
plication, as he had received a part of 
the decretal amount and had allowed two 
months time from the date to the judg¬ 
ment-debtor to satisfy the balance. The 
application came on for hearing after the 
expiry of 30 days from the date of sale in 
connexion with the confirmation pro¬ 
ceedings. The decree-holder then in¬ 
formed the Court that the decree was 
fully satisfied on a date within 30 days 
of the sale, and prayed that the sale bo 
eet aside. The first Court granting the 
application refused to confirm the sale. 
But the Additional District Judge in ap¬ 
peal reversed the first Court’s order and 
confirmed the sale. The reasoning ad¬ 
opted by the Additional District Judge 
was that the Civil Procedure Code gave 
no option to the decree-holder or the 
judgment-debtor to defeat the rights of 
an auction-purchaser by any settlement 
between themselves ; and that under 
R. 89, O. 2L of the Code, although the 
payment to the decree-holder may bo 
treated as a deposit in Court, yet, as the 
application to set aside the sale and the 
deposit of the 5 per cent of the purchase 
monoy wore not made by a person who 
had an interest in the judgment-debtor's 
property, that rule had no application 
and the sale had to bo confirmed under 

(7) 1 1011J .3> bom. 610 — V2 1. C. 57*2=13 bora. 

L. R. 077. 

(6) [1887] 10 All. 83=(18S7) A. \V. N. 2%7. 


R. 92, 0. 21. Kotval, A J. C , while in¬ 
clined to support the view of the Addi¬ 
tional District Judgo, as "perhaps techni¬ 
cally correct,” did not express any definite 
opinion on the point and leaving that 
question aside proceeded to hold that 
the decree, having been admitted to be 
satisfied before confirmation the Court s- 
power to confirm the sale, was at an end, 
and quoted the Bombay and the Allaha¬ 
bad cases already referred to in support of 
his decision. 

I think the reasoning of the learned 
Additional District Judge was perfectly 
sound and in accordance with law and his- 
order based on it deserved to be allowed 
to stand unreversed. As a matter of 
fact, on the day the sale was held, the 
decree was not satisfied; it was satisfied 
subsequently, but within 30 days of the 
auction sale. Although the private 
satisfaction of the decree dispensed with 
the necessity on the part of the decree- 
holder to seek the Court’s aid to apply 
the sale-proceeds * realized from the 
auction-purchaser towards the satisfac¬ 
tion of the decree, I think it did not put 
and end to the right of the auction* pur¬ 
chaser to urge that the sale be made ab¬ 
solute in his favour in terms of R. 92, 
0, 21, Civil P. C., in the absence of any 
application under Rr. 89 or 90 of the said 
order, and the sale-proceed9 be ordered 
to be paid to the judgment-debtor in- | 
9 tead of to the decree-holder. The pro*, 
visions of R 92 are imperative, and the 
Court cannot refuse to confirm the sale 
unless the requirements of Rr. 89 and 90 
are strictly complied wjth. The deposit 
must bo full and must be made within 
30 days proscribed for an application 

under that rule. The words 
may apply to havo the sale set aside on his de¬ 
positing in Court, Ac., 

show that not only the application but| 
also the deposit must be made within 
30 days. The Court has no power to 
extend this period of 30 days underj 
i S. 48, Civil P. C.: cf. Bameshwar Mister 

> v. Sureshtuar Mister (9). 
i In liaoji v. Bansilal Narayan (10) it 
s was held that the more depositing of 
) money into Court within time was net 
) enough, and that an application to set 
3 aside the sale ought to have been in a do 
within the timo prescribed by Art. lCf>, 
r Lim. Act._The first Court’s order_con; 

(9) 11917 j 2 Pat. L. J- 1*14—39 1. C 004. 

(lOj 1919] 43 Born. 736 = 63 1. C. 136—21 
bom. L. R. 836. 
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Arming the sale for want of such an 
application was upheld by the District 
Judge on appeal, and the High Court 
•declined to interfere with that order in 
revision. The deposit of 5 per cent., 
required by R. 69 ( 1 ) ( a ), to be made in 
Court, is payable to the purchaser as a 
•solatium or compensation for his trouble 
and disappointment for the loss of the 
bargain: Cliandi Charan v. Banke Be - 
hart/ Lai ( 11 ) and Tirumal Rao v. Das- 
taquiri Miyah ( 12 ); as such it cannot be 
dispensed with. In addition to it the 
amount specified in the proclamation as 
chat for the recovery of which the sale 
vras ordered, less any amount which may 
?5icoo the date of such proclamation of 
sale have been received by the decree- 

has also to be deposited in Court. 

The provisions of sub-R. (l), R. 92, 
vJ. -jL, Civil P. C. f also are peremptory. 
They oast an imperative duty on the 
executing Court to make an order con - 
firming the sale unless the conditions 
specified in Rr. 89, 90 or 91 were ful¬ 
filled: cf. observations of Findlay, J. C., 
in Sitaram v. Kaniram (13). Sub-R. '2) 
lays down the conditions under which 
alone the Court is permitted to make an 
order setting aside the sale. The pro¬ 
viso to that sub-rule makes notice of the 
application to be given to all persons 
affected thereby. Sub-R. (3) bars a civil 
suit for setting aside an order made 
under R. 92. Taking those special pro¬ 
visions and restrictions into considera¬ 
tion, I must say that in the case of 
■Ndkanlh v. Ycshwant (l), in which 
neither the deposit nor the application 
Co sob aside the sale as required by law 
was made by the person entitled to make 
it within the time prescribed, the sale 
was bound to bo confirmed under the 
mandatory provisions of R 90 o 91 
Civil P. C. ' U ' 21 ' 

With theso remarks I procoad to con- 

sidor the further question whether, as 
hdd by Kotval, A. J. C„ a mere intima¬ 
tion by the decree-holder before confirma¬ 
tion that his decree is satisfied relievos 
oho Court of its imperative duty to con- 
turn the sale in the interests of the 
auction-purchaser. I can very well un¬ 
derstand that if the decree-holder is 

ium3olf the auction-purchaser and the 

intimation affects none else except him- 

11) (1899] 26Cal. 449 
j“| t l 899j 22 Mad. 286. 

A. I. R. 1926 Nag. 193=21 N. L. R. 157. 
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self, and if, as the result of his declara¬ 
tion, he releases in favour of the judg¬ 
ment-debtor whatever right he acquired 
by the auction, the Court may be justi¬ 
fied. in acting on the declaration and 
setting aside the sale, unless the benefit 
of the assets realized by the auction has 
already been claimed by other decree- 
holders under S. 73, Civil P. C. But, 
if an outsider has purchased at the auo-| 
tion, his rights cannot ho lightly ignored, 
simply because the decree-holder so in¬ 
timates,. and even the judgment-debtor! 
joins it. intimating, that the decree being' 
otherwise satisfied the execution should 
cease from that moment. If such an 
intimation were acted upon, very serious 
consequences would enure to a third 
party, auction-purchaser. Not only this, 
but the Court would be acting in viola- 
tion of the duty cast on it by R. 92 (1), 
21, Civil P. C.: cf. observations of 

Maonair, A. J. C„ in Kabiruddin v. 
Knshnarao (3). 

. Pointed out by Mitchell, A. J. C., 
in his order of reference in Seth Nanhc- 
0.1 v. u mraosingh (5) I may say wibh 
due -respect that the view of Kotval, 

A. J. C, though it proceeds upon the 
fundamental provision of law governing 
the satisfaction of a decree as contained 

Rr - 1 at >d 2, 0. 21, Civil P. C„ over- 
rides the special rules of procedure which 
the legislature has laid down regarding 
satisfaction of decrees in particular oases, 
the particular case relevant here being 
the one in question, namely, where a 
sale of immovable property has been held, 
in spite of it the dooreo*holder or judg* 
moot-debtor or both plead complete 

satisfaction of the decree before con¬ 
firmation. 

If tho scheme of 0 2 L of the Code bo 
carefully examined, it will bo seen that 
during tho initial stage of execution the 
matter cf satisfaction of the decree lies 
entirely between the decree-holder and 
fche judgment-debtor with the Court as 
umpire and recording agorcy.” If any 
adjustment or satisfaction is effected as 
between them in that initial stage, it is 
not the concern of anybody else; and the 
Court s duty is to record it, if it be cor- 
tiGod within tho time prescribed by law, 
and is either admitted or proved. 

If, however, tho execution proceedings 
proceed further and steps are taken to 
levy attachment of immovable property, 
the legislature imposes further safeguards 
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in the interest of the decree* holder as 
also of the other persons having claims 
enforceable under the attachment, by 
prohibiting private alienations under 

S. 64, Civil P. C. This, in the long run, 
enures for tho benefit of the purchaser 
at the auction sale, if any held on the 
basis of the attachment, as R. 95 givo3 
him a right to obtain possession even 
against a transferee after attachment. 

If the attachment has injuriously atiec- 
ted the prior, superior or equal titles or 
lien of any persons other than the judg 
ment*dobtor, the law gives them also 
an opportunity to intervene and obtain 
orders for their protection. If, after all 
these preliminaries are satisfied, the Court 
decides to pas 9 an order for sale, under 
R. 64, a situation is created by which 
advantage of the order can be claimed 
by a limited number of decree-holders, 
so that, if they want to share the sale pro¬ 
ceeds, they may resort to the prescribed 
procedure to become entitled to rateable 
distribution under S. 73, Civil P. C. 

When the execution proceedings pass 
beyond the stage of the order for sale and 
the proclamation for sale is issued, tho 
law holds out an opportunity to the judg¬ 
ment’debtor to raise the amount under 
R. 83 by private treaty subject to cer¬ 
tain conditions as to payment of the 
amount into Court, and gives the Court 
powor oven to postpone the sale to en¬ 
able tho judgment-debtor to achieve that 
end. R. 60 (3) oven contemplates the 
stopping of the sale by the officer con¬ 
ducting the sale, if, before tho lot is 
knocked down, the amount to bo realized 
is actually tendered to him or proof is 
given to his satisfaction that the amount 
has been paid into Court which ordered the 
8*le. A very elaborate procedure i9 laid 
down even as regards tho proclamation of 
the sale and tho manner of holding tho 
sale, with a view to avoid disappointment 
to the bidders at tho auction, as far as 
possible. The solicitude of tho legis¬ 
lature, to procure tho full price for the 
judgment-debtor’s property sold at the 
compulsory sale, U so groat that, in order 
to keep off unwholesome competition or 
to prevent undorhand dealings on the part 
of the docroo-holder or the ollicers of 
Court, it precludes them from bidding, 
although, in tho case of a decree-holder 
wishing to compote at the auction, it 
makes the obtaining of an express permis¬ 
sion to bid obligatory under R 72, and 
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entitles the judgment-debtor and other 
interested persons to have the sale 
aside for any contravention of tho rule. 

if he so desires. 

As soon as the sale i3 held and the 
oflicer conducting the sale accepts tho bid 
and declares the highest bidder to bo the 
purchaser, the law fastens upon the 
person so declared the obligatory duty 
of complying with the imperative provi¬ 
sions of Rr. 84 and 85 of punctually pac¬ 
ing tho purchase money, on pain of for¬ 
feiting the 25 per cent or even all claim 
to the property or to any part of the sum 
for which it may be subsequently sold 
under R 86. R. 84 renders him liablo 
to bo proceedei against on the execution- 
side itself, for making good the deficiency* 
if any, in cise of resile occasioned by 
reason of bis default in making punofcuai 
payment. The auction-purchaser thus 
subjects himself to great risks, and, there¬ 
fore, his rights, after he has fulfilled tho 
condition of punctual payment of the 
price, cannot be lightly ignored. The- 
law bolds out under R. 92 a definite as¬ 
surance to him that the sale shall bo 
confirmed in bis favour, unless the judg¬ 
ment-debtor or any other persons entitled 
to apply under R. 89, or the decree-holder 
or any other persons entitled to apply 
under R. 90, or he himself under R. 92> 
exercises tho right conferred on him to 
apply to have it set aside after satisfying 
tho conditions mentioned in the rule res¬ 
pectively applicable to each applicant. 

If the legislature had desired to refuse 
confirmation and veto the purchaser’s 
rights, on any grounds other than those 
mentioned in Rr. 89, 90 or 91 of the 
order, there was nothing to prevent it 
from providing for such a contingency in 
the Code. If it had intended to leave 
him to tho mercy of the decree* holder and 
judgment-debtor by enabling thorn to 
defeat his rights and oven to oust the 
Court's jurisdiction by a private pact of 
their own, formed behind the purchaser’s 
back, tho Code would have expressly- 
provided for the exercises of suoh a 
right. In my opinion tho very abseuce 
of any such provision in the Code lor 
.vetoing or negativing the purchaser’s 
rights under tho Court silo itself consti¬ 
tutes tho strongest proof of the absence 
of any 9uch intontion. Lastly, in enact¬ 
ing S. 65, Civil P. C , tho legislature has 
expressly laid down that, on the Court 
sale being absolute under R. 92, the pur- 
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chaser’s title to the property shall date 
back to the date of the sale and not 
merely from the date of confirmation as 
■was the case under S. 316, old Civil P. C.: 
cf. Skiant Lai v. Nathe Lai (U). I need 
not discuss the scheme of 0. 21 any fur¬ 
l/her. I think it is enough to remark 
t/hafc the object of the summary procedure 
prescribed by Rr. 95, 96 and 97 to 103 is 
to help the auction-purchaser to secure 
undisturbed possession of the property 
purchased by him as speedily as possible 
an the course of the very execution 
proceedings in which he became the 
purchaser. 

It will thus be seen that the 3 oope of 
the fundamental provision of law govern¬ 
ing the satisfaction of a decree as con¬ 
tained in Rr. 1 and 2 of 0. 21, Civil P. C , 
is very much circumvented by the special 
rules of procedure prescribed in the latter 
part of that order in the interests of pur¬ 
chasers at {motion sales. 

If the intention of the legislature had 
been to make the acquisition of title by 
the auction purchaser, contingent upon 
the decree being a subsisting decree at 
the date of the confirmation, there was 
no point in deleting the words to that 
offeefc from S. 3L6of the old Civil PC, 
when S. 65 of the now Code was, in its 
tstead, enacted. All that appears to bo 
necessary under the Code from the point 
of view of third party purchasers is that, 
to give them a good title at the date when 
the sale is held, the decree must be a 
subsisting decree. If that decree ceased 
to exist at the date of the sale there is 
no debt to recover and, therefore, the 
Court loses its jurisdiction to soli the 
judgment-debtor’s property, and con¬ 
sequently every sale held under such cir¬ 
cumstances must bo treated as a nullity. 
The underlying principle seems to be 
.that where the very foundation of the 
^Court’s power to bring the judgment- 
debtor’s property to sale disappears, the 
Court must ipso facto cease to exorcise 
its jurisdiction in tho mattor. If this 
disappearance of tho foundation of the 
Court’s power is brought about by tho 
satisfaction of tho decree or by a variation 
in appeal, and is of a date prior to the 
sale as was the case in Ram Prasad v. 

Ka,U (15), there is ao diflioulty. 

f tt Vu fcll0 , dm P L P Q arancoof tho legal basis 
for tho sale is brought about by events 

% (14) [1911J 33 All. 63=7 I. C. 63. - 

(15) A, I, R. 1922 Pat. 525=1 Pat. 232 


happening subsequent to the date of the 

sale being held and confirmed, a 3 for 
example, by the decree being leversed in 
appeal, and if rights have in the mean¬ 
time sprung into existence in favour of 
third persons, who are not parties to the 
decree, i. e, of third party bona fide 
auction-purchasers, as was the case in 
Zain ul-Abdin Khan v. Muhammad Ash- 
gar Ali Khan (16), justice, equity and 
good conscience demands that their 
rignts should remain unatfec.ed by such 
disappearance. They must get the pro¬ 
perty purchased by them in lieu of the 
money bona fide paid by them on the 
faith of the auction sale. 

This position is easily understandable 
on the principle laid dawn by their Lord- 
slll P s of fcho Privy Council in Zain-ul- 
Abdin Khan v. Muhammad Ashgar Ali 
Khan (16). That principle takes place 
after the sale but before its confirmation, 
where the decree was necessarily subsisfc- 
mg at the date when the sale was held. 

If then the extinction of the decree by its 
being set aside in appeal cannot be al¬ 
lowed to interfere with a sale held in 
favour of third parties, I cannot under¬ 
stand on which principle its satisfaction 

by payment, after valid existence, can 
do so. 

If, however, under similar conditions, 
the purchaser at the auction was tho 
decree-holder himself, no considerations 
basod on justice, equity and good con¬ 
science can arise at all, because he can¬ 
not bo allowed to say that, although the 
very docrotal debt in liou whereof he pur- 
chisel the judgment-dobtor’s property 
has ceased to exist, his title under tho 
sale which has either been confirmed or 

awaits confirmation in his favour should 
stand. 

In Mul Ckand v. Mukta Prasad (8) 
which was followed by Kotval, A. J. C., 
it was tho decree-holder who had pur¬ 
chased tho property at the auction and, 
therefore, the decision arrived at in that 
case, that the very foundation of the exe¬ 
cuting Court’s jurisdiction coasing the 
power of that Court to confirm tho sale 
mu9t in equity also cease, was perfectly 
corieot, but that principle could not bo ex¬ 
tended to the projudico of tho third party 

auction-purchasers, as in Nilkanth v. 

' eshwant (1) or in the present cases. The 
case in Mul Chand v. Mukta Prasad (8) 

(16) C1888J 10 All. 166 =15 1. A. 12=5 Sar. 

129 (P. C,). 
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is thus distinguishable and its scope 
mu 3 t, in view of Zain-uhAbdin Khan v. 
Ud. Ashgar Ali Khan (16), be deemed to be 
limited to decree* holder purchasers 

merely. 

The other case relied on by Kotval, A. 

J. C., i 9 Khushalchand Premraj v. Nand • 
rain Sahebram (7). This case has been 
also reported in 35 Bom. 5L6. I am con* 
strained to say with due respect that it 
is no authority for the view in support 
of which it is cited. That case a3 
pointed out by Haliifax, A. J. C., in Ram m 
chandra v. Lakshman( 4) 

was concerned with the proceedings of a Collec¬ 
tor in execution and a sale of the property in 
his hands by the judgment-debtor. The state¬ 
ment of the proposition under disoussion here 
was obiter and the basis of the decision was the 
view that the retransfer of the oase to the civil 
Court by the Collector must relate back to the 
date on which satisfaction of the decree was 
certified to him, beoause on certific ition he 
could do nothing else but retransfer the case. 

* • * the decision has no bearing on the pre¬ 

sent case. 

In 9hort, no question of the Court’s 
authority to confirm the sale was raised 
and decided in that case. I, therefore, 
venture to suggest that the two cases, of 
Mul Chand v. Mukta Prasad (8) and 
Khushal Chand Premchani v. Nand ram 
Sahebram (7). relied on by Kotval, A. J. 
C., cannot be treated as authorities for 
the proposition laid dosvn in Nilkanth 
v. Yeshwant (l). 

I need only cite with approval the 
case of Ramchandra v. Lakshman (4) de¬ 
cided by Haliifax, A. J. C., where it was 
held that 

a sale in execution to a person not a party to 
the decree cannot be set aside only because the 
decree is afterwards set aside in appeal and still 
less only becauso it is satisfied, but it must bo 
set-aside for either of thoso reasons if the* pur¬ 
chaser is the decree-holder himself. 

Similarly I have no hesitation in ex¬ 
pressing my concurrence in the view of 
law taken by Mitchell, A. J. C., in Seth 
Nanhetai v’ Umrao Singh (5) in this order 
of reference, and by Macnair, A. J. C., in 
the opinion recorded by him as a third 
referee Judge in Kabiruddin v. Krishna - 
ran (3). 

As regards the cases of Ramchandra 
v. Sadashiv (6), decided by Baker, J. C., 
it is sufficient to point out that in thoso 
cases, after the expiry of 30 days from 
the date of the auction sale but before 
the confirmation of the sale in favour of 
the third party purchaser, the decree- 
holder intimated full satisfaction of the 


decree out of Court and applied to set 
aside the sale, and tho judgment-debtor 
deposited 5 per cent, of tho purchase 
money for payment to the auction-pur¬ 
chaser and asked that the sale should be 
set aside. The executing Court ordered 
tho purchase money deposited by tho 
auction-purchaser to be refunded. A'ter 
this *wa9 pissed, tho auction-purchaser 
made an application for confirmation of 
the sale on the ground that*the require¬ 
ments of 0. 2L, Rr. 89 and 92, Civil P. 

C , were not complied with, and that the 
judgment-debtor’s application was barred 
by Art.'166, Lim. Act. This application 
was rejectel by the first Court, but the 
Judge of the * first appellate Court was 
prepared to entertain it 

having regard to S. G5, Civil P. C., 0. 21. R. 80 
and R. 92 (2) and Art. 166, of tho Limitation 
Schedule 

as he thought that 

tha auction purchaser is quite within his 
rights to ask for a confirmation of (the) sale in 
his favour, notwithstanding tho previous satis¬ 
faction of the decree when the judgment-debtor 
his not applied and deposited 5 per cent of tho 
purchase money within 30 days from the date 
of the sale. 

I think this reasoning was quite correct 
and would surely have been given effect 
to had it not come into conflict- with the 
ruling in Nilkanth v. Yeshuant (L). The 
lower appellate Court, therefore, follow¬ 
ing that case, as it was bound to do, dis¬ 
missed the appeal of the auction pur¬ 
chaser. 

la second appeal Baker, J. C., took the 
view whicli may be be3t expressed in his 
own words as follows : 

While the Civil Procedure Code makes 
provision for an application by the-judgmont- 
deotor to set aside the sale, it does nos "seem to 
provide for an application of tbe kind with 
which we are concerned ia the present appeal. 
This being so, I am not impressed by the argu¬ 
ment that the effect of tho ruling in Nilkanth 
v. Yeshwant (i) is to m-&ko O. 21, R. 92, Civil 
P. C., of no effect or to nullify Art. 166, Lim. 
Act. 1, therefore, think that the present ciao 
is governed by tho ruling in Nilkanth v. Yesh¬ 
want (1) with which I see no sufficient reason 
to disagree. • • • The interests of the auc¬ 

tion purchaser are sufficiently protected by the 
payment of 5 per cent, of the purchaso 
money to him. 

With all deference to the view thus 
expressed I must say that it does not 
commend itsolf to mo, especially as it 
violatos tho provisions of R. 92, O. 21, 
Civil P. C., and Art. 166, Lim. Act, and 
loads to what I may venture to describe 
as an anomalous result, viz., that 
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a sale may or rather must be set aside cn pay¬ 
ment of the decretal amount at any time before 
it is confirmed, even after the expiry of the 
period of thirty days, 

to use the words of Hallifax, A. J. C., 
ia Kabiruddin v. Krishnarao (3). I, 
therefore, express my respectful dissent 
from the view taken by Baker, J. C., 

A Bench of this Court which had occa* 
sion to decide the case of Maroti v. 
Vithoba (2) had expressly refrained from 
considering the question whether the rule 
laid down by-Kotval, A. J. C., in Nilkanth 
v. Yeslnvant (l), is too widely expressed 
or not. The Judges of the Bench, how¬ 
ever, purported to rest their decision 
principally on the so-called inherent 
power of the parties to the decree to 
settle the matter between themselves 
in view of the fact that the sale had 
not been confirmed. With due res¬ 
pect I venture to think that, just as 
in face of an express provision of the 
statute law there is no scope for the 
exercise of its inherent jurisdiction under 
S. 151, Civil P. C., by a Court, similarly, 
there ought to be little or no scope for 
the parties to exercise their inherent right 
to settle their disputes, if its effect is to 
violate the express provisions of a statute 
which creates or recognizes the claims or 
rights of bona fide purchasers not parties 
to the decree. I am fortified in this view 
by the decision in Joshi Shib Prakash v. 

-'Jlurnguria (L7), Tola Pam v. Panna Lai 

(18) and Anant Poldar v. Manual Potdar 

(19) . which recognize the principle that 

S. 151, Civil P. C., cannot be applied whore 
the rule of procedure is already laid down: 
cf. also Tota Pam v. Panna Lai (18), [22 
A.L.J. 583] where it is laid down that 
S. 151 is not intended to override express 
provisions of law, but is intended for 
cases for which the strict letter of tho law 
provides no remedy. There are obser¬ 
vations to the same effect also in tho 
judgment of their Lordships of the Privy 
Council in Sabitri Thahurain v. Savi (20). 

A viesv to the same effect has also been 
taken by Findlay, J. O, in Nizamuddin 
v. Jiunma (21), to which a reference was 
made at the bar. 

For those reasons I am of opinion that 
a mere intimation to the executing Court, 


that the decree in execution whereof the 
sale is held has since been satisfied, dees 
not relieve it of its obligatory duty to 
confirm the sale under R 92 (l), 0. 21, 
Civil P. C., in the interes': of third party 
auction* purchasers. 

Applying to the facts of the present 
cases the principle laid down in Zain-ul- 
Abdin Khan v. Muhammad Ashgar Ali 
Khan (16), which was stated in Shivlal 
Bhagvan v. Shambh uprasad (22), as hav¬ 
ing been repeatedly applied in India to- 
sales in execution of money decrees, and 
also followed in Indar Sain v Prabhu 
Lai (23) and Agha Husain v. Qasim AH 
(24), I reoord the following as my opiuion 
on the point referred to the Bench : 

That a private satisfaction of a decree- 
certified in Court after the sale of immov¬ 
able property has been held and before- 
the confirmation of the sale is ordered, 
does extinguish the decree and prevent 
the Court from confirming the sale in 
favour of the auction purchaser, if he ba¬ 
the decree holder himself, but it dees not 
extinguish the decree and prevent the* 
Court from confirming the sale where a 
third person has purchased the property 
bona fide at the auction sale. 

Findlay, J. C. I have had the advan¬ 
tage of perusing the opinion of Kinkhede* 
A. J. C., in this case, and am in full 
agreement therewith. It seems to me- 
that the principle laid down by Kotwai, 

A. J. C., in Nilkanth v. Ycshwant (1) was- 
too widely enunciated, and that the pro¬ 
position cm only hold good where the 
auction purchaser and the decree*holder 
are one and the same being. The two 
decisions relied on by Kotwai, A. J. C., 
for his decision were not, in reality, any 
sufficient basis therefor, even assuming, 
thereto bo correct. I would answer this ’ 
reference, therefore, as laid down by my 
learned brother, Kinkhede, A. J. C 

^ Prideaux, A J. C. —I concur with 
Kinkhede, A. J. C. 

Order (30th April 1928) 

Prideaux, A. J. C .—In view of the 

opinion come to by the Full Bench, the 
revision fails and is dismissed with costs. 

I fix Rs. 15 as pleader’s fee3. 


(17) A.l.R- 1924 All. 446=46 All. 144. 

(18) A.l.R. 1924 All. 068=40 All 031 

(19) A.l.R. 1920 Pat. 27=4 Pat 701 . ’ 

{20) ^r 'n>r 9 ) 21 P C * 80:348 Cal * 431=48 LA. 

(21) A.l.R 1920 Nag. 17. 


D.D. Revision dismissed . 


(22) (1905J 29 Bom- 435=7 Bom L R. 585 
(F.B.), 

(23) A.l.R. 1922 Lab. 277=3 Lah. 88. 

(24) A.l.R. 1926 All. 35=48 All. 94. 
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Kinkhede, A. J. C. 

Gopal Rao and others —Defendants 
Appellants. 


v. 


Res- 


Dabu and another —Plaintiffs — 
pondents. 

First Appeal No. 24 of 1927, Decided 
on 28th October 1927, from decision of 
1st Class Sub-Judge, Khandwa, D - 
22nd November 1926, in Civil Suit* No. 

33 of 1925. 

(а) Practice—New plea. 

A new plea of a question of fact cannot be 
raised for the first time in appeal. [P 273 C 2] 

(б) Hindu Law—Alienation o] self-acquisi¬ 
tion—Question of necessity does not arise 

Where the property mortgaged forms the 
separate or self-acquisition of the mortgagor no 
question of benefit or legal necessity strictly 
arises. [P 274 C 1] 

(c) Evidence Act t S. 101— Party alleging 
must prove : circumstances*• invalidating the 
contract. 

If a contracting party alleges that an agree¬ 
ment is opposed to public policy, it *is for .him 
to set out and prove those special circum¬ 
stances which will invalidate the contract : 

1 C. L. J. 261 and 8 N. L. R. 182, Foil. 

[P 274 C 1 , 2 ] 

# (d) Contract Act , S. 23 —Rules against 
legal practitioner carrying on money-lending 
business—Mortgage in contravention of the 
Rules is valid and enforceable . 

In the absence of any statutory bar positively 
prohibiting a legal practitioner from being 
engaged in trade or business, a mortgage by a 
legal practitioner is valid and enforceable. 

[P 276 C 1] 

(e) Legal Practitioner — Rule 16 framed by 
Judicial Commissioner, Nagpur, do not apply 
to pleader enrolled before the framing of the 
rule. 

The rule 1G framed by the .Judicial Commis¬ 
sioner against a legal practitioner carrying on 
money-londing business speaks of the state of 
things obtaining at the date of the application 
for admission as a pleader and is not made 
applicable to the pleaders enrolled prior to 
that date, as it casts on the applicant for 
enrolment the duty of stating the fact of his 
carrying on any trade or other business in his 
application. [P^75Clj 

D. W. Kathalair-lor Appellants. 

J. Sen — for Respondents. 

Judgment. — The plaintiffs-rospon- 

donta instituted the suit out of which 
this appeal arises on the basis of a 
registered mortgage-deed dated Gth Janu¬ 
ary 1914 executed in the name of plain¬ 
tiff 2 by (iovindrao Roshirawalo, the de¬ 
ceased father of appellants 2 and 3 and 
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cousin (by adoption) of appellant 1 in 
consideration of Rs. 5000 advanced by 
the late Mr. Payarelal Gangoli, Pleader 
of Khandwa, on the security of Govind* 
rao’s eight annas share of certain pro¬ 
perty mentioned in the deed, with a con¬ 
dition of sale thereof in case of non-pay¬ 
ment. The mortgage contains a stipula¬ 
tion for payment of simple interest 
annually and for compounding the in¬ 
terest in case of default. The 'principal 
sum was to fall due on the expiry of ten 
years from the date of the mortgage. Tho 
first Court overruled the several defences 
taken and decreed the full claim except 
as to a small portion which was dis¬ 
allowed on the ground of mistakes ia the 
calculation of interest. 

The defendants are the ‘appellants be¬ 
fore me. Their main contention is that 
the mortgage is void and against public 
policy on the ground that the late Mr. 
Pyarelal, pleader,was the real mortgagee, 
but that he could not carry on money- 
lending under rules framed by the High 
Court under the Legal Practitioners Act. 
They also urged absence of legal neces¬ 
sity or benefit and took up a new plea 
in the shape of an additional ground 
the plaintiffs-respondents were not 
titled to compound interest under 
terms of the mortgage on the princi 
sum of Rs. 5000 before it fell due. ^ 
As to the additional ground of appe! 

I' think', the plaintiffs have express 
alleged in the plaint that they war 
entitled to charge compound interest op 
the whole debt and also framed their ao£' 
count on that basis. Tho only defence 
the defendants took as to this claim fo? 
interest was that there were mistakes in- 
the calculation. They never 'challenged 
the operation of the stipulations as to~ 
payment of interest and compound in¬ 
terest. I do not .think I can entertain 
this plea for the first time here as the 
question of how the stipulation as to 
compound interest was to work is a 
question of fact and the defendants were- 
bound to take it as a specific plea 
in answer to the claim as laid. I there¬ 
fore disallow tho plea raised in the ad¬ 
ditional ground. 

The plea of legal necessity or benefit 
would have boon material had the pro¬ 
perty mortgaged been tho joint ‘property 
of defendants and tho mortgagor. It ie 
conceded before me that the finding of the 
lower Court that the eight annas share 
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mortgaged formed the separate and self 
acquisition of Govindrao, the mortgagor; 
no question of benefit or legal necessity, 
therefore, strictly * arises in the case. 
Even assuming that the property was 
treated by Govindrao as joint property of 
himself and his sons which, however, is 
not a fact, the mortgagee is sufficiently 
protected by the representations made and 
the reasonable enquiry by which the 
mortgagee had satisfied himself as to the 
need for the transaction of the mortgage 
in suit. 

The lower Court has held that the 
mortgage was operative only against 
Govindrao’s eight annas share, and also 
observed that the remaining eight annas 
•share owned by appellant 1 remained un¬ 
affected by the mortgage ; the learned 
advocate for the appellants, therefore, 
did not press the question of the mort¬ 
gage not being ‘binding against appel¬ 
lant 1. 

Having disposed of minor points raised 
in this appeal, I now turn to the main 
defence repeated in the appeal, viz., of the 
mortgage being void and against public 
policy. The learned advocate for the 
appellant was asked whether he would 
point out the particular rules -by which 
he thought the mortgage transaction 
was governed as different rules were 
framed by this Court from time 
to time. In short he was asked to 
argue the case with reference to the 
specific rules applicable, as there was 
material difference in the 'rules in force 
at the date of the mortgage and the 
earlier rules. There is nothing on re¬ 
cord to show when the enrolment of Mr. 
Pyareial Gangoli a9 a pleader of this 
Court took place and whether any rules 
were then framed prohibiting legal 
practitioners from having any concern 
with money-lending business. The defen¬ 
dants have not at all framed their plead¬ 
ings with reference to any particular 
rules framed by this Court. The result 
was that the learned advocate found it 
difficult to bring the case under the 
rules now in force, or even under those 
in force at the date of the mortgage, as 
they would not apply to a practitioner 
(Already enrolled prior to tho date of their 
publication in the local official Gazette 
which gave them the force of law. 

If a contracting party alleges that an 
agreement is opposed to public policy, it 
js for him to set out and prove those 
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special circumstances which will invali¬ 
date the contract : Bakshi Das v. 
Nadu Das (1) cf. Sonba v. Ganesha 
(2), where this Court laid down that the 
burden of proving that, at the date of 
the transfer challenged as invalid 

under S. 325-A, Civil P. C., 1882 *(R. 

11, Sch. 3, Civil P. C., 1908), the Col¬ 
lector was exercising any of the powers 
conferred on him by the statute, was on 
the party challenging. Similarly here 
it was the defendants’ duty to set out 
an I prove the invalidating circum¬ 
stances, which rendered the mortgage 
void on the ground of public policy. They 
have laid no proper basis in their plead¬ 
ings for the defence of public policy and 
cannot catch at random at this or that 
rule of the rules framed by this Court to 
justify the stand taken up by them. I 
am, therefore, of opinion that there is 
no allegation, much less is there any 
proof, before me in this case on which a 
finding that the mortgage in question 
was void and opposed to public policy 
could be based. I do not, therefore, feel 
myself called upon to decide the point 
sought to be argued in appeal for want 
of proper material. 

The respondents were, however, asked 
whether they could state the approxi¬ 
mate year of the enrolment of their father 
as a pleader of this Court. They gave 
out that it was sometime about 1879. 
The appellants thereupon argued the 
case as if the rules published in 1880 
were applicable to Mr. Gangoli. Reli" 
ance is placed on R. 16 of the rules. 
Suffice it to say that that rule ‘speaks of 
the state of things obtaining at the date 
of the application for admission as a 
pleader, and is not made applicable to 
the pleaders onrolled prior to that date, 
as it casts on the applicant for enrol¬ 
ment the duty of stating, the fact of his 
carrying on any trade or other business 
in his application, and it also provides 
for the giving of a notice to the Judicial 
Commissioner if ho subsequently enters 
into any trade or other business, and 
gives power to the Judicial Commissioner 
to pass such orders as he shall think fit. 
That rule nowhere lays down what the 
consequences of the failure to give notice 
shall be, and whether that will entail 
forfeiture of the right to .enforce the 

(1) [1005] 1 C. L. J. 20i. 

(2) [1912] 8 N. L.. R. 192-17 I. O. 6S7, 
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transfer or mortgage or to realize the 
debt from the debtor. 

The said pleader having'died »the files 
relating to his enrolment etc., have been 
eliminated and there is, therefore, no 
means of knowing anything one way or 
*the other as to any compliance or failure 
of compliance on his part with the re¬ 
quirements of ‘the said rule Even as¬ 
suming that the rules of 1880 applied to 
this case there is nothing to show that 
the pleader concerned did not comply 
with the requirements of the rules. 

Without expressing any opinion as to 
the rules framed by this Court, it is suffi¬ 
cient for the purposes of this appeal to 
say that in the absence of any statutory 
bar positively prohibiting a legal practi¬ 
tioner from being engaged in trade or 
jbusiness, fchq mortgage in suit is valid 
land enforceable and the plaintiffs' claim 
jwas »rightly decreed. The appeal fails 
and is dismissed with cost9. 

R.K. Appeal dismissed. 


versely to the interests of the other 
lambardar. I think in the present case 
the plaintiff could bring the suit. It is 
then contended that Govinda, the other 
lambardar, gave his consent to the auc¬ 
tion-purchase by the present appellant 
Both the lower Courts find that he did 
not. That is a finding of fact and there 
is nothing to vitiate it. Then, as to the 
question of the plaintiff standing by and 
acquiescing in the defendant’s building, 
there is a finding of fact that the defen¬ 
dant did not build any chapri or wall as 
alleged. That being so, there could be 
no standing by or acquiescence. These 
are the only points argued. They fail 
and this appeal is dismissed with costs. 
Appellant will pay the respondent’s costs. 

N.K. Appeal dismissed. * 

A. I. R. 1928 Nagpur 275 (2) 

Findlay, J. C. 

Mayadad Khan and others —Defen¬ 


dants—Appellants. 


v. 


A. I. R. 1928 Nagpur 275 (1) 

Prideaux, A. J. C. 

.. Babur ao —Defendant—Appellant. 

v. 

/ Ramkrishna —Plaintiff—Respondent. 

^ * Second Appeal No. 49L of 1926, De¬ 

cided on 3rd October 1927, from decree 
'Of 2nd Addl. Dist.-Judge, Wardha, D/- 
• 16th August 1926, in Civil Appeal No. 
15 of 1926. 

C. P. Tenancy Act (1 of 1920), S. 2 (7)—Co- 
.lambardara—Powers of co sharers. 

Ono oat of two lambardars can bring a suit to • 
^recover a village site, when he is not aoting 
: adversely to the interests of tho other lambar- 
. dar: 12 AT. L. R. 24, Dist. [P 275 C 1] 

R. B. Gadgil —for Appellant. 

V. R. Dhoke —Respondent. 

A Judgment. —Tho facts of this case 

•are sufficiently given in tho judgment of 
•the lower appellate Court. There is no 
•force in this appeal. Both tho lower 
Courts find that one out of two lambar- 

• dars can bring a suit of this nature to 
recover a village site, and I agree with 

• thorn Ganpatsao v. Pandurang (1) has 
boon quoted, but that case refers to a 

• case of ono of two lambardars aoting ad* 

k U) UOIO) 12 N. L. H. 24=38 1. C. 758. 


Hazarilal —Plaintiff—Respondent. 

First Appeal No. 78 of 1926, Decided 
on 22nd Nov. 1927, against decree of Dist. 
Judge, Chhindwara, D/- 25th March 1926 
in Civil Suit No. 17 of 1924. 

(a) Mahomedan Law—Oral gift by a Ma- 
homedan is valid — Wife's desiring mutation 
of her property in her husband's name is not 
sufficient proof of deliberate transfer by the 
wife in her husband's favour. 

An oral gift by a Mahomedan may be a valid 
one, but the more fact that tho wife wanted 
mutation of her property in her husband's 
name is not sufficient proof of deliberate sur¬ 
render or transfer by the wife in her husband’s 
favour, in such a case the question of adverse 
possession between husband and wife does not 
arise : 24 W. R. 274 ; 11 jV. L. R, 1G4 ; 3 All. 
266; and 30 Mad. 305; Ref. (P 276 G 2] 

(6) Mahomaden Law—Property owned by sons 
—Father cannot obtain adverse possession of 
sons' property because of their joint living— 
Adverse possession. 

When tho father is the natural guardian of 
his sons and maintains them out of the 
common fund, and all dine together in tho 
same houio, thero will, in those circumstances, 
normally be no question of rendering accounts 
and thus the father cannot acquire a title by 
adverse possession, as against his sons, of the 
property owned by the latter. [P 277 C 1] 

D. T. Mangalmoorti —for Appellants. 

V . R. Dhoke —for Ro9poudonfc. 

Facts. —Thero were two mortgages in 
the suit. The first ono, dated 8tb 
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July 1512, was executed by Mangal 
Khan and his five sous : Miy&dad Khan, 
Sakhidad Khan, Baldar Khan, Ismail Khan 
and Ahmad Khan. The second mortgage, 
dated 2nd September 19 L 2, was for 
Rs. 600 and the executants were the 
same, save that Ahmad Khan was omitted. 
In the first mortgage, a four-anna pro¬ 
prietary share of mouza Khairi Khurd 
(Seoni), certain absolute occupancy fields 
in that village and certain houses and 
moveable property were included ; the 
subjects mortgaged were the same in the 
second deed save that it also covered a 
further 8-pies share in the same village. 
Mangal Khan, Ismail Khan and Ahmad 
Khan were dead. The first three 
defendants, Miyadad Khan, Sakhidad 
Khan and Baldar Khan were the soos-of 
Mangal Khan ; defendant 4, Walidad 
Khan, was the minor son of Ismail Khan, 
deceased ; defendant 5AmidadKhan, was 
similarly the minor son of Ahmad Khan ; 
and defendants 6 and 7, Khatoonbi and 
Mt. Khunnabi, were the widow and 
daughter respectively of Ahmad Khan, 
deceased. 

The plaintiff alleged that Rs. 200 had 
been paid towards the first mortgage and 
Rs. 600 towards the second one. The 
amount claimed in suit was Rs. 8,141-12 0 
on the fir3t mortgage and R 3 . 1,25 -4-0 
on the second one. A great variety of 
pleas were offered on behalf of the first 
two defendants in particular and, on the 
issues which arose on the pleadings of 
the parties, the learned District Judge 
passed a preliminary decree for fore¬ 
closure after finding Rs. 10,993-12 0 due 
to the plaintiff covering all the pro¬ 
perty mortgaged. 

Judgment.— (After stating facts as 
above the judgment proceeded). It is as¬ 
serted that when Amir Khan died, Mangal 
Khan had a two annas share as well as 
1 4th share of the other two annas share, 
viz., 6 pies, or 2 annas 6 pies in all’ 
Shahnurbi died in 1909 and then Maugal 
Khan thus further obtained a quarter-of* 
an-anna share, i. e , 3 pie 3 . Thus the 
appellants so far admit that Mangal 
Khan was owner of a 2 annas 9 pies share 
on the date of the mortgage, and the 
dispute is in reality only about the re¬ 
maining 1 anna 3 pies share to which on 

the appellants' case, Mangal Khan had no 
title. 

I now turn to the lower Court’s finding 
on issue 10. whoroin the District Judge 


holds that Mt. Shahnurbi transferred 
her 9hare to Mangal Khan. The oral evi¬ 
dence ofiered by the defendants was held 
by the District Judge to be unsatisfactory 
on the point and apparently the docu¬ 
ments (D. 1, D 2 and D. 3) were so- 
solely relied on for the said finding. The- 
District Judge apparently assumes that 
the mere fact that Mt. Shahnurbi asked 
that her share should be recorded in 
Mangal Khan’s name was equivalent to 
an out and-out transfer by her to Mangal 
Khan. I do not think that D. 1, D. 2 and- 
D. 3, when read in the light of the cir¬ 
cumstance! prevailing at the time, can 
properly bear this construction. Mangal 
Khan and Mt. Shahnurbi were then 
husband and wife The former in his► 
statement (D. 1) describes himself and 
Shahnurbi as in joint possession and 
asked for his name to be recorded on the* 
ground that, after consulting his wife, 
she had agreed to this. The latter in her 
statement (D 2) made no specific state* 
ment that she was transferring her title 
in the property and merely said she 
wanted mutation in her husband’s name. 

I cannot find in this any sufficient proof 
of a deliberate surrender or transfer by 
Mt. Shahnurbi. Even Mangal Khan ini' 
his statement describes his wife as in joint 
possession. Nor in my opinion does any 
question of adverse possession either 
arise as between a husband and wife in 
the circumstances of this case ; cf. Sooda 
Ram Doss v. Joogul Kishore (l) and 
Dina v. Bishambhar Singh (2). It is 
no doubt true that an oral gift by a • 
Mahomedan may be a valid one : cf. 
Kamar-un-nisa Bibi v. Hussaini Bibi 
(3) and Kandath Veettil Bava v. Musa' 
liam Veettil Pakrukutti (4), but the po¬ 
sition in this case, in my opinion, is that- 
these documents (D. 1 t3 D. 3) do not 

establish a gift and are quito consistent- 
with the theory that as the husband and 
wife were in joint possession of property, 
the former’s name only should bo mu¬ 
tated—a convenient and usual expedient. 
On this point, therefore, I am unable to 
accept the lower Court’s finding on its 
tenth issue and must hold that it has not 
been established that Mt. Shahnurbi 
gifted or transferred her share to Mangal 

(1) 24 W. R. 274. 

(2) [1915] 11 N. L. R. 164=31 I. C. 464. 

(3) [1831] 0 All. 266 (P. C.). 

(4) [1907] 30 Mad. 303=2 M L. T. 190. 
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there was every reason to suppose Mangal 
Khan to he the owner. 1 further agree 
with the District Judge in his finding on 

there are good grounds for 
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Khan, and, equally so, that he has not 
acquired a title thereto by adverse pos- 

SQSSioQ. . . * « 

The lower Court’s finding on issue 11 , 

viz., that Mangal Khan had acquired a 
(title as against his sons by adverse pos¬ 
session, also seems to be a faulty one. 

The father was the natural guardian ot 
his sons and maintained them out o tie 
common fund. All dined together in t e 
same house. There would, in those 
circumstances, normally he no question 
iof rendering accounts and thus, in vny 
(opinion, the District Judge, in finding 
i'that Mangal Khan had acquired a title by 
adverse possession as against his sons, 
has relied on criteria which would be 
‘applicable to strangers but were quite 
inapposite in the circumstances of this 
cisc. I hold, therefore, that Mangal Khan 
Shad not acquired a title by adverse pos* 
session. # , 

I now pass to the question of whether 
Mt. Mulaimbi was also exoluded by ad 
verse possession. In defendants oral 
statement of L3th July 1925 it was ad 
mitted that Amir Khan died before the 
1894-95 settlement, leaving his widow 
Shahnurbi and his sister Mulaimbi. Here 
agiin Mulaimbi was married to Mangal 
Khan and was living with him. I have 
been referred to the oral evidence of wit* 
nesses Loke Nath (D. W. 3), Kanhaiya Lai 
.(D. W. 5), Shaikh Chandu (D. W. 6), 
Bhura Khan (D W. 7) and Shamsumian 
(D. W. 9) as proving Shahnurbi’s ex¬ 
clusive possession, but that evidence 
seems to me inconclusive. Some of these 
witnesses do affirm that Shahnurbi was 
in exclusive possession. Much is made 
of the fact that Shahnurbi is said to have 
dived at Khairi and Mangal Khan at 
Kohdaduna, but it is clear that the latter 
had a house at Khairi also as well as 
occupanoy land. Very naturally, there¬ 
fore, Shahnurbi might be in immediate 
•charge of affairs there and, on the whole, 

1 do not think that any acquisition of a 
titU by adverse possession has been made 
out in this connexion. As regards the 
•contention that there has been insuffi¬ 
cient proof of reasonable care or enquiry 
on the part of the mortgagee before 
• entering into the transaction, I am 
unable to find that this has been made 
out The various sons, as detailed in 
para. 1 of this judgment, were joined in 
the two mortgages and, so far anyhow as 
ithe 2 annn 9 pies share was concecned, 

& 


issue 14 *. ~ - , .1 

supposing the money borrowed under the 
two mortgages to have been used for the 
benefit of the defendants or for purposes 
binding on them. 

On the above findings, therefore, the 
position is that 1 anna 3 pies out of 
4 annas share of rnouza Khair Khurd is en¬ 
titled to'be released from the mortgages 
and the decree will be modified accordingly. 
Cultivating rights in sir were excluded 
from the mortgage, but 5 16ths of the 
khudkasht and absolute occupancy land 
will also be released under the decree. 
Half of appellants’ costs in this appeal 
will be borne by the respondent : remain¬ 
ing costs in this Court will be borne as 
incurred. Costs in the lower Court as 

already ordered. . 

vj K Decree inodtpea. 
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Findlay, J. C. 

R.B. Indraj Singh— Defendant- 
plicant. 

v. 

Komal Ram Siyigh and another Plain¬ 
tiffs—Non-Applicants. 

Misc. Judicial Application No. 03 of 
1927, Decided on 13th January 1928, for 
review of judgment of Findlay, J- C., and 
Macnair, A. J. C., D/- 14th September 
1927, in Misc. Appeal No. 8 of 1926. 

Civil i\ C., O. 47, R. 1 —Finding of fact of 
lower Court upheld by the Bench Review 
was held to le not admissible in circumstances 

of the caso. 

Two Judges of the Judicial Commissioner s 
Court disagreed as to whether thero was a final 
and enforceable agreement arrived at, as relied 
on by the plaintiff, non-applicant, in a certain 
case. One Judge was of opinion that the agree¬ 
ment in question had been established and 
another Judge took a reverse view and was 
lurther, in any event, oi opinion that, even u 
it had oeen established, the case was one in 
which the lower Court was incorrect in exercis¬ 
ing its discretion in favour of the plaintiff by 
way of giving a decreo for specific perfor¬ 
mance. Both the Judges were, however, of 
opinion that the question as to whether th^re 
had been a final agreement or not betweeu the 
parties, was a question of fact and that. 
fore, the case tell uudur B. 9S, sub-S. ( 2 ) Civil 
P. C., the result being that the finding of the 
lower Court’ on the point stood. The Judges 
were further of opinion that the lowor Court 
had exercised a judicial discretion in granting 
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specific performance and that there could not 
in the circumstances be deemed to be a ques¬ 
tion of law. The defendant applied /or review. 

Held ; that the case was not such that the 
interference by way of review was justifiable ; 
A. I. R. 1922 P. C. 112 and 21 C. L. J . 45 ; 
Foil. ; 34 All. 579 ; 20 Cal. 93 ; A. I. R. 1913 
P. C. 92 ; and 44 Cal. 119 ; Ref. [P 279 C 1] 

M. V. Abliyankar and G. R. Bapat—iov 
Applicant. 

B. K. Bose and Y.V. Jakatdar — for 
Non-Applicants. 

Order.— This is an application for 
review of judgment delivered by Mac- 
nair, A. J. C., who has now proceeded 
on leave, and by myself in Miscellaneous 
Appeal No. 8 of 1926. The facts of the 
case are sutliciently clear from the opin¬ 
ions delivered by Macnair, A. J. C., and 
myself and by our final joint judgment. 

The present applicant was the defend¬ 
ant-appellant in this Court. It will ap¬ 
pear that Macnair, A. J. C , and myself 
disagreed as to whether there was a final 
and enforceable agreement arrived at as 
relied on by the plaintiff-non-applicants. 
Macnair, A. J. C., was of opinion that 
the agreement in question had been 
established, while I took a reverse view 
and was further, in any event, of opinion 
that, even if it had been established, the 
case was one in which the lower Court 
was incorrect in exercising its discretion 
in favour of the plaintiffs by way of 
giving a decree for specific performance. 
We were both, however, of opinion that 
the question as to whether there had 
been a final agreement or not between 
the parties, was a question of fact and 
that, therefore, the case fell under S 98 
eub-S. (2) Civil P. C., the result being 
that, as Macnair, A.J.C’s. judgment pre¬ 
vailed, the finding of the lower Court on 
the point stood. 


We were further of opinion that t 
lo'V°r Court had exercised a judicial di 

cretisn in granting speoific porforman 
and tbit there could not, in the circuc 
stances, he deemed to he a question 
law which it would have been our dut 
under the proviso to S. 98, suh-S ( 
Civii P C.. to refer tc a third Judge’ { 

a result, the defendant has now appli< 

for review of judgment. 

Ai/nor W1S0ly ’ tho applicants counsi 
did not argue grounds like tho applet 

b.Uty of S. 10, Cl. (b) (2) of the Cent?! 

Provinces Courts Act of 1917 in the pr< 

sent case. He confined his argument t 


two propositions. The whole matter at 
issue in the case was whether there had 
been a final agreement as evidenced or 
supported by the document (P. 1). The' 
argument advanced before me has been, 
that the construction of the terms of 
such a document is a question of law' 
only : cf. Fateh Chand v. Kishan Kun m ‘ 
war (1), Ramgopal v. Shamskhaton (2),. 
Nafar Chandra Pal Chowdhury v. Shir 
Jcur Sheikh (3) and Surendra Nath Roy 
v. Dwarka Nath Chakravarti (4). The- 
provisions laid down in these rulings- 
are obviously true, but I desire to point- 
out that, in the present instance, the- 
question was not so much as to the* 
nature of the agreement. If P. 1 evi¬ 
denced a final agreement, the terms of it- 
were sufficiently clear therefrom. The 
real question at issue was a pure one of 
fact as to whether or not a final agree¬ 
ment of the kind had been arrived at; 
On behalf of the present defendant-ap¬ 
plicant the position was that P. 1 was- 
nothing more than a'mere memorandum^ 
made in the course of transactions bet- 1 
ween the parties before any final agree¬ 
ment had been arrived at. 

The proposition, therefore, that Mao- 
nair, A. J. C., and myself differed' 
on a point of law in this con¬ 
nexion is, in my opinion, incorrect. 

Even, however, were it correct, and* 
it was a poin^; at issue, I am of 

opinion that, having regard to the pro-' 
visions contained in O. 47, R. 1, Civil' 

P. C., as expounded by their Lordships- 
in Chhajju Ram v. Neki (5), the present 
case is not one in which, on the grounds 
alleged, review of judgment would be* 
admissible. Even, therefore, if Mac¬ 

nair, A. J. C., and myself were wrong in. 
thinking that a question of fact, and not¬ 
one of law, was involved here, that- 
would, in turn, have been on our part a- 
mistake on a question of law, and it was„ 
moreover, rightly or wrongly, a delibe¬ 
rate decision arrived at by us after con¬ 
sidering the merits of the question in¬ 
volved : cf. Raja Makund Deb v. Gopi- 
Nath Sahu (6). 

(ij 11912J 34 All. 5 r i9 = 10 I. 0. 07 = 39 1. A. 

247 (P. C.). 

(2) [1893J 20 Cal. 93=19 I. A. 229 (P. C.J. 

(3) A. I. R. 1918 P. C. 92 = 40 Cal. 189 = 45 

I. A. 183 (P. C.). 

(4) [1917] 44 Cal. 119 = 24 C. L. J. 350 = 35 

I. C. G05=2l C. W. N. 530. 

(5) A. I. R. 1922 P. C. 112 = 3 Lah. 127 = 49> 

I. A. 144 (P. C.J. 

(0) [1914] 21 C. L. J. 45=25 I. C. 28G. 
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The second point urge! on behalf of 
the applicant 9eecn9 to me equally in¬ 
effective on precisely analogous grounds. 

His position is that, as the agreement 
was to have effect for four years, specific 
performance thereof was specifically for¬ 
bidden under CL (g). 8. 21, Specific 
Relief Act. It has been suggested, 
therefore, that this Court had no juris 
diction to decide the case in the way it 
did, viz., by confirming the decree of 
specific performance granted in the lower 
Court. The decision in Ramprosad Pra- 
manik v. Sricharan Mandal (7), which 
has been quoted in this connexion, seem9 
to me to have little or no appcsiteness 
in the present case. Rightly or wrongly, 
Maonair, A. J. C., was of opinion that 
the case was one in which specific per¬ 
formance should be granted. H§ and I 
were also agreed that the lower Court 
had exercised a due discretion in the 
matter and we were of opinion that the 
question as to the exercise of its discre- 
tion by the lower Court could not be 
said, in the circumstances of the case, to 
be a question of law which it would be 
our duty under S. 98, sub-S. (2), Civil 
P. C., to refer to a third Judge. Even, 
however, if the Bench in question were 
wrong in not specifically considering 
whether Cl. (g), 8. 2L, Specific Relief 
Act was applicable to the case, it is 
patent on the face of it that this could 
not ne s.aid, by any stretch of language, 
to be an error apparent on the face of the 
record. On the contrary, assuming for 
a moment that S. 21, CL (g), would have 
applied even as regards specific perfor¬ 
mance in the present case, in which only 
a small portion of the total time of 
four years has still to run, again here 
there would only be a mistake of law 
which, for the reasons I have given 
earlier in this order, would not, in my 
. opinion, justify interference by way of 
review. 

For these reasons, therefore, the pre¬ 
sent application fails and is dismissed. 
The applicant must bear the non-ap¬ 
plicants’ costs. I fix B.i. 53 as coun¬ 
sel's fees. 

N.K. Application dismissed . 


(7) [1017] 2J C. W. N. 1109=U I. C. ‘276=27 
C. L. 0. 594. 
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Kinkhede, A. 3. C. 

Lalchand —Plaintiff—Applicant. 

v. 

Imdad Ali — Defendant — Non-Appli¬ 
cant. „ _ ... 

Civil Revn. No. 52 of 1927. Decided oa 

17th November 1927, from order of 2nd 
Cla 99 Sub-Judge, Burhanpur, D - 4th De¬ 
cember 1926, in Miso. Cage No. 65 of 1926. 

* Civil P. C., 0. 47, Rr. 1 and i—The word 
“ evidence ” includes oral evidence also — rue 
Court should hold inquiry for deciding whe¬ 
ther or not the applicant could not with due 
diligence have discovered the evidence at the 
stage of the original trial—Failure to make such 

enquiry justifies revision. An o i 

The word “evidence” as used in O. tv. i i» 
not confined only to “documentary” evidence 
but includes “oral” evidence. Whether or not 
the applicant could not with due diligence 
have discovered the evidence at the stage of the 
original trial must depend upon facts to be 
proved and the Court should hold an enquiry 
into the facts relevant to the recovery. * allure 
to make such an enquiry amounts to a material 
irregularity justifying interference 

S A. Ghadge —for Applicant. 

Order. —This revision petition must 
succeed. The Court below appears to 
have put a very narrow construction on 
the word ‘evidence” as used in O. 47, R. 1 
Civil P. C. The Court could not confine 
it only to “documentary” evidence and 
exclude “oral” evidence. Whether or 
not the applicant could not with due 
diligence have discovered the evidence 
at the stage of the original trial must de¬ 
pend upon fact 3 to bs proved. But the 
Court below declined to hold any enquiry 
into the facts relevant to the discovery. 

Rule 4 is clear on this point. I think 
the Court below acted with material 
irregularity in the exercise of its jurisdic¬ 
tion and, therefore, I must interfere in 
revision under S. 115 (o), Civil P. C., I* 
therefore, remand the case for proper en¬ 
quiry and disposal of the application for 

review on its merits. 

As the record of the review proceedings 
is missing and the Court-reader s expla 
nation has not been recorded I direct that 
he be examined in the enquiry proceedings 
taken in connexion with the missing re 
cords, and if found negligent this matteL 
must be reported to the District Judge 
for orders. 

I may also point out that it was neces¬ 
sary for the enquiring officer to order the 
parties to file before dim true copies of 
f.hoir vflflnactive application and pleadings 
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-written or oral as the case may be, and 
after having thus supplemented the record 
the Court ought to address itself to the 
•decision of the question as to whether the 

.grounds set forth for granting review were 
true and valid or not. 

The application is allowed with costs. 
Pleader’s fees Rs. 15. 

NK - Application allowed . 
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Findlay, J. C. 

Kapoor and others —Defendants 2 
“Appellants. 


and 


Nanhi and another —Plaintiff and De- 
fondant 1—Respondents. 

Second Appeal No. 6 of 1927, Decided 
on 21th August 1927, from decree of 
Addl. Dist. Judge, Seoni, D/- 28th Sep¬ 
tember 1926, in Civil Appeal No. 33 
of 1926. 

Adverse Possession—Party who is out of pos¬ 
session for 12 years cannot be remitted to his old 
title by entering into possession. 

If a party, who has been 12 years out of 
possession and whose suit is, therefore, barred 
should again get into possession, he is not 
remitted to his old title: 11 B. L. R. 237 and 
1 Boulnots 70, Bel. on.: A. I. R . 19 2 C Nag. 99, 

D%sU [P 280 0 2] 

Judgment. — Plaintiff-respondent 1 

biought the present suit for possession 
of occupancy field No. 18/2 in mauza 
Parasiya (Seoni) under the following cir¬ 
cumstances: The family tree is as fol¬ 
lows: 

Chamru (died more than 20 years ago) 


Gana=Mt. Sagani 
Mt. Nanhi 

(Plff.) 


Jethu=Mt. Gyana 
•(pro-deceased (Deft. 1) 
Chamru) 

Ganesha 


I 7 I 

Kapoor Saroop Chptn 

(deft. 2) (deft. 3) (deft 4 ) 

It is not disputed now that Ch 
was the ordinary tenant of the 
His son Jethu pre-deceased him \ 
Chamru himself died 20 years 
There are findings of fact by both 
lower Courts which I see no roasc 
room for dfsturbing, that Ganesha g r 

rM°i r.’ ar,d Gana - Chamru's 

fifh a - . 0l T i°‘ ntly -Apparently, 
Subordinate Judge came to the con 

flion that, after Gana's death, the 


became the sole property of Ganesha and 
his sons. It i9 difficult to understand 
how he arrived at this conclusion, and 
the Additional District Judge, who tried 
the appeal, was undoubtedly correct in 
lejecting it.. What is absolutely clear, 
however, is that after Gana’s death, 
Mt. Sagani held charge of the field and 
dealt with it as her own tenancy. She 
made a registered gift thereof in favour 
of the present plaintiff (respondent l) 
and for some four years the landlord re¬ 
cognized the latter as tenant and ao* 
cepted rent from her and she was ad* 
mifctedly alone in possession thereof. The 
view taken by the Judge of the first 
Court as to what subsequently occurred 
was obviously wrong. He admitted that 
the present defendants-appellants could 
not recover their share in the tenancy 
by a suit under the Tenancy Act, as that 
was barred; but as they took forcible 
possession in Kuar 1924, he held that 
the position was saved in their favour. 
Ihis is needless to say an entirely wrong 
view of the law. As Mr. Justioe Markby 
pointed out in Brindabun Chunder Boy 
v. Tarachand Bundopadhya (1) it is 

all accepted doctrine in our Courts that, if a 
party who has been 12 years out of possession, 
an whose suit is, therefore, barred, should 
gain get into possession, he is not (to use an 
Lnghsh phrase) remitted to his old title; our 
Courts adopting, as pointed out by Sir Lawrence 
fl'txhuyider Doss v. Sibkisscn Bonner- 
Y ho English rule that there is no re¬ 
mitter to a right for which the party had no 
remedy by action at all. 

I do not find it necessary to discuss the 
question decided by Kinkhede, A. J. 0., 

IntL i nan V * Singh (3), decided on 

1924; for the .present plaintiff 
Alt. Nanhi cannot, by any stretoh of the 
imagination, be described as a trespasser, 
and, in any event, it seems to me that 
the principle enunciated in the Bengal 
Law Report decision quoted above effec¬ 
tually controverts the view taken by 
kinkhede, A. J. C., in the said case. It 
seems to me, therefore, that whatever 
rights the defendant*appellants may 
originally have had in the tenancy and, 
at the most, they would only have been 
entitled to joint possession with Mt. 
Sagani or Mt. Nanhi these rights have 
effectually disappeared under the bar of 
limitation, and their retaking forcible 
possession in Kuar 1924 obviously cannot 

(1) 20 w. R. 114=11 B. L. R. 287. 

(2) 1 Boulnois 70 . 

(3) A. I. R. 1920 Nag. 99. 
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re-create any tenancy rights in their 
favour. 

I fully agree with the judgment and 
decree of ths Additional District Judge 
.and dismiss the appeal accordingly The 
appellants must bear the respondents’ 
•costs. Costs in the lower Courts as 
already ordered. 

N.K. Appeal dismissed. 

A.I.R. 1928 Nagpur 281 (1) 

Findlay, J. C. 

■ Dadoo and others —Plaintiffs Appel" 
l*nts. 

v. 

Sukha —Defendant—Respondent. 

Second Appeal No. 562 of 1926, De- 
cided on 29th September 1927, from de¬ 
cree of Diet. Judge, Chhindwara, D/* 4th 
October 1926, in ‘Civil Appeal No. 27 


. Nanku Pershad Nagpur 2t>1 

right was extinguished with the los9 of 
the remedial right to recover possession. 

A further suggestion has beeu made 
that the land should have been held to 
be in possession of the plaintiff-appel¬ 
lants from 1922 to 1926. I am wholly 
unable to find any sound basis for this 
contention. The perfectly proper finding 
of fact arrived at by the lower appellate 
Court is that the original tenants have 
not been in possession since at least 
1921-22 and it irrevocably follows there¬ 
from that S. 104, Tenancy Act, combined 
with Art 1, Sch. 2, thereto is a bar to 
the present suit. In any event, the 
lower appellate Court, after a careful 
consideration of the evidence, has held 
that the defendant-respondent was in 
possession from 1922 onwards, and it 
has further held that the plaintiffs’ al¬ 
legation that they were dispossessed on 
30th August 1925 was incorrect. 

In those circumstances I cannot see 


of 1926. % m 

C. P. Tenancy Act (1020), S. 101 (4) — Ten¬ 
ancy right is extinguished with the loss of the 
remedial right to recover possession — Limita¬ 
tion Act S. 28. 

Section 28, Limitation Act, does apply in 
view ol the provision contained in S. 104, 
sub*S. (4), C. P. Tenancy Act, to a case whore 
the remedy by way ''of suit by the tenants is 
lost, having regard to Art. 1, Sch. 2, Tenancy 
Act, and the tenancy right is extinguished with 
the loss of the remedial right to recover pos¬ 
session : 21 All, 1 04 ani A, I, R. 1928 Nag, 

280, Relied on ; A. I. R. 1926 Nag. 99, Dist. 

[P 281 C 1, 2] 

V. R. Dhoke —for Appellants. 

A. V. Vazalwar —for Respondent. 

Judgment. —The first point raised on 
behalf of the plaintiffs appellants is that, 
although the remedy by way of suit by 
them is lost having regard to Art. 1, 
Sch. 2, Tenancy Act, there was no forfei¬ 
ture or extinction of the tenant’s right 
incurred by them. For this view, autho¬ 
rity has been quoted in the shape of the 
•judgment of Kinkhede, A. J. C., in Banan 
v Ranjit Singh (1J. I have already, in 
my judgment in Kapoor v. Nanhi (2), 
seen reason to disagree from that deci¬ 
sion. I may further point out that, as 
regards the present case, S. 28, Lim. 
Act, does apply in view of the provi¬ 
sion contained in S. 104, sub-S. (4), 
Tenancy Act of 1920. I am in full 
agreement with the decision in Dalip 
Rai v. Dcoki Rai (3), 'that the tenancy 

(1) A. 1. R. 1920 Nag. 99. 

(2) A. I. R. 192ft Nag. 280. 

(3) [1899] 21 All. 201=[1899) A. W. N. 30. 


the slightest ground for disturbing the 
judgment and decree of the lower appel¬ 
late Court that the present suit was 
clearly barred. The appeal is dismissed. 
The appellants must bear the respon¬ 
dent’s costs. Costs in the lower Courts 
as already ordered. 

N.K. Appeal dismissed. 

A. I. R. 1928 Nagpur 281 (2) 

Hallifax and Mohicjddin, A. J. Cs. 

Ripusudan Pershad —Judgment-debtor 

1—Appellant. 

v. 

Xanku Pershad and others —Judgment- 
debtor 2 and Decree-holder-purchaser— 

Respondents. 

First Appeal No. 29 of 1927, Decided 
on 20th January 1928, from order of 
First Class Second. Sub-Judge, Raipur, 
D/- 19th February 1927, in execution 
arising out of Civil Suit No. 7 ‘of 1924, 
D/- 30th September 1924. 

(а) Civil P. C.,0. 21, R. 66 (2) (e )—Estimate 
of the value of property not entered—E ffccl. 

Failure to enter an estimate of the value of 
the property in the proclamation is not mite- 
rial irregularity. [P ‘^82 C 1] 

(б) Civil P. C., O. 21, 11. 06(2) (e)-Court 
should ascertain all the details necessary to be 
filled up in the proclamation *and judgment- 
debtor should state them. 

It i9 tho duty of the Court to ascertain all 
the details mentioned in O. 21 R. 66 (2) Cl. 2 
which it considers are necessary, and it is 
surely the judgment-debtor who is most 
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interested in stating them and best able to.do 
so. [P 282 C 2] 

W. Y. Deshmukh —for Appellant. 

D. N. Choudhri and S. E. Ghosh —for 
Respondents. 

Judgment. — Of the violation of the 
provisions of R. 1 (2), 0. 4i, Civil P C., 
which i9 of almost daily occurrence in 
this Court, it would be hard to find a 
worse instance than that afforded by the 
present petition of appeal. The one 
relevant contention in it can be un- 
earthed only with great difficulty from the 
mass of irrelevant narrative and ob¬ 
viously unsound argument it contains. 

That one contention is that there was 
a material irregularity in the proclama¬ 
tion of the sale of the appellant’s pro¬ 
perty in execution of the decree against 
him which caused him substantial injury. 
The irregularity is 9aid to be the failure 
to enter an estimate of the value of the 
property in the proclamation. That is 
nowhere prescribed, nor is it in th 9 least 
necessary. It is certainly done usually, 
prpbably with some idea behind it of 
Cl. (e), R. 66 (2), 0. 21, but it is hard to 
see how the Court’s estimate of the 
value could even help an intending pur¬ 
chaser to judge of it. Indeed the esti¬ 
mate of the value always entered, 
(which the learned Judge thought ought 
to have been entered in this case, though 
the omission made no difference) is not 
the Court’s estimate at all, but the 
decree-holder’s. 


The substantial injury alleged is i 
the fact that the highest bid we 
R s. 26,000 though the property is wort 
Rs 40,000. None of the evidence r< 
corded as to the value of the property i 
admissible, being nothing beyond stat< 
ments of the opinions of witnesses on th 
point, and anyhow it would prove the 
the property was worth no more tha 
Rs. 26,000. Neither irregularity nc 
injury of any sort his been ' proved, bi 
even if the matters alleged couid t 
regarded as a material irregularity and 
substantial injury, there is obviously n 
connexion between the two. 

The order of the lower Court contair 
the statement that it is the duty of th 

decree-holder to furnish the Court wit 

R 66 (Vo 21 iD 01 ' (2 

a. bbui. u. 21. though they do nc 
necessarily include the value of the pr 
petty. As has been said, there is hard] 
a owe in which it -is even worthwhil 


to mention that detail, but it is both ob¬ 
vious and also stated in R. 66 (4) that it 
is the duty of the Court to ascertain all 
the details which it considers are neces¬ 
sary, and it is surely the judgment- 
debtor who is most interested in stating 
them and best able to do so. 

Every execution case seems to proceed 
as this did, on the inverted idea that it 
is neither the duty of the judgment- 
debtor, nor to his interest, to see that- 
his property fetohes as high a price as- 
possible when it is sold. That is left to* 
the decree-holder, whose business is only 
to get as much for the property as will 
satisfy his decree. To look after the* 
interests of the judgment-debtor is the* 
business of the Court, and still more of 
the judgment-debtor himself. 

But all the judgment-debtor does is to 
stand aside and look for flaws in the pro¬ 
ceedings ; if he can discover one he care¬ 
fully refrains from remedying it himself 
and saves it up till after the sale is over* 
to be used as a basis for a demand for a- 
re-sale. Any injury that may be caused' 
to him in these circumstances, which- 
occur in almost nearly every case, is 
due to his own intentional and practi¬ 
cally admitted negligence, amounting 
almost to fraud, if a man can be said to- 
defraud himself. 

Further the prayer to set aside a sale 
on the ground of the inadequacy of the 

price obtained is hardly ever accompanied 
by an allegation, and in most cases it is 
obviously without even a hope, that a 
higher bid will be made next time. It 
is never pretended that the object of 
such an application is anything but to 
delay the proceedings, without any bene- 
fit to anybody except the delay, whioh is 
not a benefit. The obvious damage to 
the judgment-debtor in the extra ex¬ 
pense, among other things, i9 left out- 
of sight. 

There is no substance whatever in the 
appeal, whioh will be dismissed. The- 
appellant will be ordered to pay all the 
costs of the opposite party in both 
Courts. The costs in this Court will 
include a pleader's fee of Rs. 125 for 
Nanku Prasad and one of Rs. 15 foi- 
Madan Lai. 

N.K. Appeal dismissed ► 
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Hallifax and Mohiuddin, A. J. Ca. 

Mi. Chhilia Bat— Plaintiff — Appel- 
lant. 

v. 

Rajkumar and others — Defendants 
Respondents. 

First Appeal No. 28 of 1926, Decided 
on 29th February 1928, from decree of 
Dist. Judge, Chhindwara, D> 23rd Feb¬ 
ruary 1926, in Civil Suit No. 4 of 1925. 

(a) Registration Act, S. 87 Mistake- in 
following the procedure laid down in C, P- 
Tenancy Act, S. 49 (2) doesnot invalidate regis - 
tration—C. P . Tenancy Act, (1920), S. 49 (2). 

Section 49 (2), Tenanoy Aot, lays down the 
way in which a registering officer mu9t satisfy 
himself that proper sanction has been given to 
the transfer of the right to occupy sir land 
before registering a document purporting to 
transfer that right, that is, it regulates the pro¬ 
cedure and nothing else. If, therefore, a regis 
tering officer commits a mistake in following 
the procedure, the registration is not invali¬ 
dated thereby ; 1 N. L. R • 112 and 8 AT, L. B, 

22, Dist . CP 283 C 2] 

* (6) Contract Act , S 23— Part of transac¬ 
tion requiring sanction before registration — 
Part not requiring sanction can be validly re¬ 
gistered but transaction as a whole would be 
invalid. 

Whore there i3 a registered transaction of pro¬ 
perty, part of which requires sanction of certain 
authority and part of which does not require 
sanction and sanction has not ?>oon obtained, the 
registration, so far as the part not requiring 
registration is concerned, is valid but the tran¬ 
saction is invalid in itself as the object of the 
agreement-would be “of such a nature that, if 
permitted, it would defeat the provisions” of law 
within S. 23. [P 283 C 2] 

❖ (c) Legal Practitioners — Fees. 

The pleaders’ fees to be allowed to a party is 
what is actually paid or what might reasonably 
have been paid, whichever is less. [P 284 C lj 

S. B. Gokhale , W. R. Puranik and V. 
R. Dhoke —for Appellant. 

N. G. Bose , D. T. Mangalmurti , G. L. 
Subhedar and G. R. Trivcdi — for Res¬ 
pondents. 

Judgment. —Everybody concerned in 
this oase forgot the existence of S. 87, 
Registration Aot, till they were reminded 
of it by tho Court during the argument 
of the appeal. That was due to the fact 
that in 1914 a Judge of this Court, who 
is one of us, forgot it in deciding an ap¬ 
peal against the third defendant in this 
oase in a judgment of which a copy has 
been filed. Tho section does, however, 
exist, and entirely meets the objection to 
tho validity of tho registration of the 
mortgage bond on which tho plaintitfs 

eue. 
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If further authority than tho plain 
words of the section were required for 
this view it could be found in the judg 
ment of the Privy Counoil in Muhammad 
Ewaz v. Birj Lai (l). S 45 (2) of the 
Tenanoy Aot, 1898, which appears un¬ 
changed as S. 49 (2), Tenancy Act 1920, 
lays down the way in which a registering 
officer must statisfy himself that proper 
sanction has been given to the transfer of 
the right to occupy sir land before regis¬ 
tering a dooumeut purporting to transfer 
that right, that is to say it regulates his 
procedure and nothing else. 

It i9 urged for the respondent Hazari- 
mal that the contrary view was taken by 
this Court in the published cases of Daji 
Vi that Dhok v. Moreshwar (2) and 
Ganeshdas v. Shankar (3), but in each 
case what invalidated the registration 
was a defect in the transaction itself, not 
one in the procedure of the registering, 
officer. Here there was nothing wrong 
about the sanction ; what was wrong was 
the way in which, that is to say the pro 
cedure by which, the registering officer 
satisfied himself on that point. 

In this view, the other matters in the 
case do not require much discussion, ex¬ 
cept the order of the lower Court in res¬ 
pect of costs. The learned District Judge- 
would be right in holding that Hazari- 
mal was not estopped from contesting the 
validity of the mortgage by his statement 
recorded in Ex. P. 9, if he were correct in 
saying that he only agreed that the pro¬ 
perty should be subject to any claim that 
could be established on the mortgage. 
But the document shows that he not onl> 
admitted that a sum of Rs. 11,947*4-0 
was then due on the mortgage but agreed 
to buy the property as liable for that 
amount. 

An argument was putjforward for the 
appellants that even if S. 87, Registration, 
Act, did not apply, the registration would t 
be valid for the property other than tho 
occupancy right in the sir land, the tran¬ 
saction being treated as if there had been 
no sanction at all. That might validate^ 
tho registration but it would invalidate 
the transaction itself, a.s the object of the 
agreement would be of such a nature 
that, if permitted, it would defeat the 
provisions” of S. 45, Tenancy Act 1898.^ 


(1) [1*76] 1 All. 465=4 L. A. 1G6=3 Sar. 735 

(P. C.). 

(2) [1905] l N. L. R. 112. 

li) 11912] 8 N. U R. 22 = 13 I. 0. 93) 
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The question of a decree for money 
against the mortgagor on his personal 
covenant to pay in the mortgage deed 
does not arise, because the suit was filed 
only two days short of four years after 
the date on which he promised to pay If 
the registiation is invalid the plaintiffs 
can not get such a decree because the 
claim is time barred, and if it is valid 
they do not want it l because they can get 
a mortgage decree. 

There remains the question of pleader’s 
fees in the lower Court. The pleader’s 
fee to be allowed to a party is what was 
actually paid or what might reasonably 
have been paid, whichever is less. That 
ought not to require statin’. It has, 
however, become the almost invariable 
custom in these provinces for every Judge 
to state solemnly in his decree that the 
proper fee in his opinion is whatever sum 
his reader may work out according to the 
percentages given in the rules in that be¬ 
half. The result is often ridiculouly high 
or as ridiculously inadequate as some¬ 
thing le3S than one rupee, and almost al¬ 
ways a broken sum such as never was and 
never would be paid to a pleader, frequen¬ 
tly ending with a number of pies that do 

not even make an integral number of 
pice. 

In this case a sum of Rs. 675 10-0 has 
been awarded as pleader’s fee to the 
second defendant, the same sum to the 
third defendant, and one third of it to each 
of three other defendant parties, the first, 
the thirteenth, and the rest together. Even 
in that there is an arithmetical error fol¬ 
lowed by a clerical error. One third of 
Rs. 675*10*0 is Rs. 225-3-4 but ha 9 been 
taken to be Rs. 225-3*6 and in the case of 

the first defendant this has been entered 
as Rs. 225-6-3. 

• The figures have no relation whatever 
to facts, which have been ascertained in 
this Court to be as follows : Defendant 

^ P fco bis pleader and the 
third Rs. 400 to his. Defendant 1 ap¬ 
parently did not engage a pleader, and 

whatever was paid to a pleader who ap¬ 
peared for him with the remaining defen¬ 
dants was paid by some or all of those de- 
lendants. The plaintiffs engaged three 
different counsel at various stages of the 
cxse and paid each of them Rs. 300 

As the appeal succeeds and the defen- 
k f 3 Z haV ? t0 pa V ^eir own costs 
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to be paid by them to the plaintiffs. To 
three counsel was obviously un¬ 
necessary, at least so as to entitle them 
to recover Rs. 90 from the opposite party. 
But it is clear from what defendant 3 
paid that a fee of Rs. 400 was not unrea¬ 
sonably high. That-sum will, therefore, 
be allowed as the plaintiffs’pleader’s fee in 
the lower Court. 

The decree of the lower Court will be 
set aside and in its place a decree will 
issue ordering foreclosure in default of the 
payment on or before 15th August 1928 
by any of the defendants of Rs. 36,668 
and all the costs incurred by the plain¬ 
tiffs in both Courts. The pleader’s fee in 
this Court will be five hundred rupees. 

A.L./R.K. Appeal allowed. 
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Kolhatkar, A. J. C. 

Shriram 

v. 

Samirmal 

Criminal Revn. No.* 107-B of 1928, 
Decided on 2Lst May 1928, reported by 
bess-Judge, Amraoti. 

(a ] Criming P. G\, 5. 145, Cl. (4 >-Jfagis- 
oniy mU$L Con/lne himself to actual possession 

Magistrate is incompetent to base final order 
t « e . mer ! ts °* t h° claims of parties to a right 

f°* sess . but should confine himself to the 

q stion of actual possession even if the posses- 

sion ,R that of a trespasser, provided it is 
peaceable. F [p 285 c 2j 

r \ • P- C., 5. 145— Scope. 

ecision of a civil Court us to proprietorship 

es Don bar Magistrate from deciding question 
of possession: 2 A L.J. 274, Foil. [P 285 C 2] 

(c) Criminal P. C., S. l45-/Wssfon. 

Neither proof of title nor an adjudication on 

le question of title constitutes proof of actual 
possession. [p 280 C 1] 

Id) Contract Act, S. 201 — Dismissed agent's 

not permissive. 

hero a dismissed agent continues to bo in 
possession of his principal’s house his posses¬ 
sion cannot be said to be that of an agent and 
consequently is not of a permissive character : 
A. I. R. 1926 Nag. 280, Dist. [P 286 C 2J 

(e) Criminal P. C., S. 145— Possession. 

E\en a trespasser is entitled to have bis 
actual possession maintained if it is peaceful. 

[P 287 C 11 

IP. A Forbes — for Applicant. 

W. R .Puramk — for Non-Applicant. 

Judgment. This ca96 has beeQ re¬ 
ported to this Court by the Sessions 
Judge of Amraoti under S. 438, Criminal 
P. C., with a recommendation that the 
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order passed under S. 145, Criminal P.C., 
in favour of party No. 2, Samirmal, by 
the Magistrate who dealt with it uoaei 
the said section, should he set aside, and 
that party No. 1, Shriram, should be 
placed in possession of the house in 
question, in his capacity as the present 
agent of one Kisanchandra. It is an un¬ 
disputed fact that the property to which 
the order passed under S. 145 r0 J* fc0 s* 
consists of the entire house No. 3078, 
situated in the town of Amraoti. Kisan¬ 
chandra has some property, including 
house property, in the town of Amraoti. 
Party No. 2, Samirmal, was his agent till 
the year 192L, in which year he was dis¬ 
missed from service by Kisanchandra. 
Since the year 1922 party No. 1, Shriram, 
is Kisanchandra’S' agent. Each of the 
two contending parties claims ownership 
of the house and to hold possession there¬ 
of as such. Party No. 1, Shriram, claims 
ownership on behalf of his master Kisan- 
ohandra. The house is a double storeyed 
one. The upper storey was let out to one 
Hiralal. In the year 1925, Kisanchandra 
instituted a suit against Hiralal and 
Samirmal. Therein he claimed arrears 
of rent fram Hiralal and in the alterna¬ 
tive damages from Samirmal for use and 
occupation of the house. The amount 
claimed by the plaintiff was Rs. 80. The 
trial Court decreed the whole claim 
against both the defendants. The first 
appellate Court dismissed the plaintiff’s 
suit with costs on the ground that it was 
not maintainable, the plaintiff not being 
full owner of the house in dispute, and 
there being no privity of contract between 
the plaintiff and the defendants. The 
second appellate Court set aside the 
decree of the first appellate Court, and 
in its stead made a decree ordering the 
defendants to pay full ‘claim to the plain¬ 
tiff as the representative of all the co¬ 
owners of the house The decree of the 
second appellate Court was made some¬ 
time after the order under S. 145, Cri¬ 
minal P. C., was passed in favour of 
party No. 2, Samirmal, and sometime 
before the submission of the report under 
S. 438, Criminal P. C., by the Sessions 
Judge. 

It has been urged on bohalf of party 
No. 2, Samirmal, in support of the order 
sought to be revised that the only ques¬ 
tion which should be gone into in pro¬ 
ceedings under S. 145 is one of possession 
and that as Samirmal was in actual pos- 
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session of the house in dispute, the order 
passed by the Magistrate under S 14o, 
Criminal P. C., is correct and should not; 
be interfered with. It seems to me that 
this contention is well founded and must, 
prevail. It it quite clear from C*. (4), 

S. 145, that the Magistrate is not com¬ 
petent to base his final order on the 
merits of the claims of contending partiesi 
to a right to possess the subject of dis¬ 
pute, but that he should, in dealing with 
cases under the said section, confine him 
self to the question of actual possession 
of the property which is and should bej 
the only subject for enquiry in suchj 
cases. The whole scheme of Ch. 12, 

contemplates an enquiry solely with re¬ 
ference to the fact of actual possession 
irrespective of title. The mere fact that 
Samirmal’s title ha3 been disproved and 
that Kisanchandra’s title, a9 one of the 
co-owners of the house, has been inci¬ 
dentally held to be established in a suit 
for damages against the former will be 
of no avail to party No. L Shriram, in 
the proceeding under S. 145, Criminal P. 
C. It is to be borne in mind in this 
connexion that the decree obtained by 
Kisanchandra against Samirmal is one 
for payment of damages and not for pos¬ 
session of the house. In order that the 
decree of a civil Court may be binding on 
a Magistrate as conclusive evidence ol 
possession it has to be established that 
the decree is one for possession of the 
property in suit, and that the decree- 
holder obtained possession through Court 
in execution of such a decree. It is an 
order for delivery of possession contained 
in such a decree that the Magistrate is 
bound to maintain. It is an^ admitted 
fact in the present case that Kisanchan- 
dra has not as yet obtained a decree^ for 
delivery of possession against party No. 2 
Samirmal. In the absence of such a 
decree fcho mere fact of an incidental ad* 
judication upon the question of owner¬ 
ship in a suit for damages will be of 
very little wail to party No. 1, Shriram.' 
Where a civil Court deals only with the 
question of proprietorship of land its 
deoree will not bar a Magistrate from 
deciding a question of possession unoor 
S. 145, Criminal P. C.: vide Bahleo 
Baksh Sinyh v. lici) Ballam Singh (l). 

In the suit for damages the determina¬ 
tion of the question of title was only 

incidentally necessary,_and the suit was 

(1) [1905] 2 A* L. J. 274» 
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not one for possession. The decree passed 
in such a suit cannot have any bearing 
on the question of actual possession. It is 
no doubt open to the Magistrate to take 
and consider the evidence of title to 
•enable him to adjudicate upon the ques¬ 
tion of actual possession, but neither 
proof of title nor an adjudication on the 
-question of title in favour of a party con¬ 
stitutes proof of actual possession. Unless 
Kisanchandra obtains a decree for deli¬ 
very of possession against Samirmal the 
former cannot forcibly oust the latter 
from the hous9 in dispute by taking the 
law into his own hands, if the latter be 
found to be in actual and peaceable pos¬ 
session of the house in question. What the 
Magistrate has to determine in proceed¬ 
ings under S. 145, Criminal P. C., is 
which of the two contending parties was 
in peaceable possession of the property 
f in dispute at the date of the preliminary 
order. It is quite immaterial whether 
■3uch possession is lawful or unlawful. 
The section is concerned solely with the 
fact of actual possession irrespective of 
its lawful or unlawful character. For 
the foregoing reasons I find myself unable 
to accept the view of the learned Sessions 
Judge, to the effect that Shriram was 
under the circumstances entitled to take 
possession from Samirmal without filing 
a civil suit. 

Then as regards the question of actual 
possession it is quite plain from whatever 
evidence has been adduced by the parties 
that Samirmal has been in possession of 
the entire house in dispute. The house 
is a double-storeyed one and only the 
upper storey was let out to the tenant 
Hiralal. In the two statements, dated 
24th April 1927, submitted by Kisan- 
.chandra to the City Superintendent of 
Polioe, the former has admitted in clear 
terms that Samirmal occupied the ground 
floor of the house, when the latter's 
agent took forcible possession thereof 
and that the tenant Hiralal vacated the 
upper storey during the pendency of the 
suit for recovery of rent instituted acainqr 
him. Farther it seems from the evidence 
of Samirmal as his witness 1 that he has 

been in possession of the whole house 

for the last one and a half years since the 
upper storey was vacated by Hiralal 
tenant, and that Sa,airmail pro££/ 
was lying inside the house when Shrirlm 
broke open the locks of the house. Party 
No. 1, Shriram, has also admittod, in the 
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witness-box that Hiralal, tenant occupied 
only a portion of house viz., the upper 
storey, and that on enquiries he found 
that Samirmal was in possession of the 
house, No. 3078, as exigent, and was 
collecting rents. Further on he admits 
that he had never been in actual posses¬ 
sion of the house and that the day on 
which he broke the locks of the house 
was the very first day of his entering it. 
His statement at the end of his examina- 
tion-in-chief, to the effect that he wanted 
to take possession and that he did not 
know in whose possession the house was 
at the time he attempted to take forcible 
possession, involves a clear implication 
that neither he nor his master Kisan¬ 
chandra was in actual possession of the 
house or any part of it prior to Shriram’s 
forcible entry. Now as Samirmal was dis¬ 
missed from service by Kisanchandra so 
far back as the year 1921 the former's 
possession subsequent to that year cannot 
be treated as possession of his quondam 
master. Samirmal’s agency terminated 
as soon as he was dismissed from service, 
and his possession of the house subse¬ 
quent to his dismissal must be deemed 
to be on his own account. Samirmal has 
stated in his written statement, as well 
as in the witness-box that he claimed to 
hold possession on his own account not 
only after his dismissal in the year 1921, 
but also prior to his dismissal. As 
Samirmal ceased to be Kisanchandra's 
agent in the year 1921 the former’s 
possession for six years following his dis¬ 
missal cannot be said to be that of an 
agent, and consequently of a permissive 
character. The case Bajirao v. Jdt. 
Dadibai , A I. R. 1926 Nag. 286, relied 
on by the learned counsel of party No. 1, 
Shriram, which deals with the possession 
of an agent or servant, has consequently 
no application to the facts of the present 
case. The observation of the learned 
Sessions Judge to the effect that : 

It was simply mischiovous on the part of 
Samirmal to take possession of the house on 
the tenant vacating it, and then to dishonestly 
set up his own title. 

involves the erroneous assumption that 
Hiralal, tenant, was in possession of the 
entire house in dispute ; while from the 
brief analysis of the case given in the 
report of the Sessions Judge it would 
appear that, according to his view, 
Samirmal did nothing moro than meroly 
looking the house when it was vacated 
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by the tenant Hiralal. Bat the evidence 
of Samirmal as his witness 1 clearly 
shows that he was all along in actual 
possession of the ground floor of the 
house on his own account, at any rate, 
since the year 1921, and that he held 
actual possession of the first floor for 
about one and a half years after it was 
'vacated by Hiralal. Proof of his posses¬ 
sion stands unrebutted. This evidence 
leaves no 'doubt that Samirmal was in 
actual and peaceable possession when 
fihriram attempted to take forcible posses* 
sion. It may be that his possession is 
unlawful and that of a trespasser. But 
even a trespasser is entitled to have his 
actual possession maintained under S. 145, 
Criminal P. C., provided it is peaceful. 

It is open to the lawful owner to seek 
redress in a civil Court and obtain a 
decree for possession against the tres¬ 
passer. As already observed what is to 
be maintained under S. 145 is actual 
possession irrespective of the question of 
title. For the foregoing reasons I am un¬ 
able to accept the recommendation of the 
learned Sessions Judge. The order of 
the Magistrate passed under S. 145, Cri¬ 
minal P. C. in favour of Samirmal is 
(maintained. 

D.R./r.K. ’ Reference not accepted . 
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Hallifax, A. J. C. 

Laxmanji and others —Appellants. 

v. 

Mt. Guta and others —Respondents. 

First Appeal No. 36-B of 1927, Deci¬ 
ded on 5th January 1928. 

Contract Act, S. 73 —Voluntary cancellation 
.of a deed—Measure of damages indicated. 

Where a lease is voluntarily cancelled by 
both the parties, the moaaure of damageB is the 
money paid by the lessee to the lossor, the 
money spent by the lessee ovor the property, 
and interest on the whole from the dates on 
which the payment and expenditure were 
made. [P 237 C 2] 

M. R. Bobde — for Appellants. 

M. B Niyogi —for Respondents. 

Judgment. —The plaintiffs’ case was 

that on 29th April 1923, they took a 

lease of 201/90 acres of land for a year 

from the defendants 'for Rs. 2,500 

which they paid: they began ploughing 

the fields but after a short time, not 

more than a month, the defendants 

turnod them out and two or throe days 

later agreed to pay them damages for 

'having cancelled the lease. The time 
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spent over discovering what was tho 
actual outturn of the fields would there¬ 
fore have been wasted even if the 
absurd condition in tho deed of lease 
about the measure of damages had been 
enforceable, according to the plaintiffs 
themselves, the contract of lease was 
rescinded by both parties and there was 
a new contract that the defendants should 
compensate them for having broken it, 
which of course they could have been 
compelled to do without any agreement. 
But in any case the measure of damages 
would be the same, the money paid by 
the plaintiffs to the defendants, the 
money spent by the plaintiffs in plough¬ 
ing the fields, and interest on the whole 
from the date3 on which the payment 
and expenditure were made, which in 
this case would be practically the same. 

The case is obviously false from begin¬ 
ning to end, as was held in the lower 
Court. That finding could be based on 
the almost ludicrously impossible ac¬ 
count given by plaintiff 2, Walaji (P. 
W. l) of the inspection of land he had 
never seen before on which he asks the 
Court to believe that he made up his 
mind to take a one-year lease for Rs. 
2,500 of eleven fields in five different vil¬ 
lages with an area of 200 acres and situa¬ 
ted 42 miles from his home, he says it 
was all done within four hours. But 
even if the case be treated as in the main 
true, the claim for damages must still 
bo dismissed because the plaintiffs have 
failed to prove that they suffered any. 
All they can have suffered can be mea¬ 
sured by the money they paid for the 
lease and the money spent in ploughing 
the fields. 

All the evidence in respect of the 
ploughing of the fields by the plaintiffs 
and all the direct evidence of the pay¬ 
ment of the Rs. 2,500 to Namdeo is too 
obviously contradictory and untrue to 
require discussion. It is admitted that 
the only evidence to prove the ’payment 
is the evidence that the ladies owed 
Rs. 8,000 at the time to Narayan Jai- 
krishna Brahmin (P. W. 4), who appears 
to be commonly known as Nanaji, and 
that Namdeo paid him the Rs. 2,500 in 
part satisfaction of that debt. 

The direct evidence of the existence of 
this debt is of the same kind as the rost 
of tho evidence for the plaintiffs and the 
indirect evidence disproves it. There is 
a mistake in tho sale-deed of 2’Jrd May 
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1923 executed by Namdeo iu favour of 
Nauaji. The difference between 8,000 
and 2,500 is 5,500, and the amount paid 
in cash would have been Bs. 5,650, if 
there was ever any payment at all. But 
the amount paid in cash is shown a 3 
Bs. 5,500 and the balance of the debts as 
Bs 5,650. The mistake is itself a strong 
indication that the recitals in the deed 
a-e of fictions not of facts. 

But the two documents executed on 
2Lst September 1923 by the ladies and 
hy Namdeo show that the amount that 
then paid to Nanaji in full satisfac¬ 
tion of all his claims was the amount 
shown in the sale-deed as paid in cash, 
and that the amount shown as the 
balance of the old debt was not paid. 
It is admitted that no payment on this 
account has since been made nor has any 
suio been filed by Nanaji, and his claim, 
if it ever existed, is now long time barred. 
It is clear then that no such debt ever 
existed, and, therefore, that no pay- 
nent of Bs. 2,500 was over made by 
Namdeo to Nanaji. On that alone the 
finding would be inevitable that no pay¬ 
ment of Bs. 2,500 was ever made by the 
plaintiffs to Namdeo, though there is 
much other convincing evidence to the 
same effect. 

The appeal will be dismissed, and the 
appellants will be ordered to pay the 
whole of the costs of ail the respondents 
except Namdeo in both Courts. Namdeo 
will pay his own costs all through. The 
pleader’s fee in tnis Court will be three 
hundred rupees. 

N *K. Appeal dismissed . 
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Findlay, J. C. 

Jago Kunbi —Defendant—Applicant. 

v. 

Bajirao and others— Non-Applicanl 
Civil Bevn. No. 316 of 1927, Decided < 
8th December 1927. 

(а) Jurisdiction—Question of jurisdictv 
must be prima facie determined from the plait 

It is on tho plaint that tho question of jur 
diction must be prima facie determined and n 
by the nature of the defence or the actual 0 i 
d-nco eventually given in the case. [I> 288 C 

(б) Small Cause Courts Act Sch 2 Art • 
and 85 (2,-Suit ,o recover ''£, 

value forcibly removed Small Cause Cou 
ca>mot entertain . 

Where the plaintiff sued the defendants f, 
the recovery of certain property nr 1 • 1 

SH r&zf&S ■; 

which it was, being conveyed. 


Held : the allegations amounted to a crimi* 
nal offence and the suit was not triable by- 
Small Cause Court. [p 288 C 2\ 

B. N. Padhye —for Applicant. 

B. IF. Fulay —for Non-Applicant. 

Order. -The present suit was brought 
by the plaintiff non-applicants for re¬ 
covery of certain property or of its value' 
which they alleged the defendants had 
forcibly removed from the cart in which 
the property was being conveyed from 
one place to another. On the allegations- 
made in the plaint, the acts of the defen 
dants would certainly have amounted to 
an offence under Chap. 17, I. P. C. The 
defence—vide para. 6 of defendant re¬ 
written statement filed on 15th February 
192/ was that the goods in question wore 
his own property and that he was en¬ 
titled to remove them. It seems to me •' 
that clearly this suit was one which the 
Small Cause Court could not entertain 
having regard to Art. 43 read with 
Art. 35 (2), Sch. 2, Provincial Small , 
Cause Courts Act. The pleader for the 
plaintiff non-applioants has referred me 
to the decision in Shiv Gir v. Khazan Gir 
(U as well as to a similar decision in a 
non-official publication, but, in both the$e 
cases, the finding was that there was, in 
reality no allegation of a criminal offence 

It is hardly neces ; arv to add that it is 
on the plaint that the question of juris¬ 
diction must be prima facie determined, 
and not by the nature of the defence or 
the actual evidence eventually given iD 
the case. From this point of view, there¬ 
fore, the jurisdiction of the Small Cause 
Court was, in my opinion, clearly barred, 
and the plaintiffs’ suit must necessarily 
fail. It seems to me that as the plain¬ 
tiffs brought their suit in a wrong Court 
and as the Court failed to notice tho fact 
that it had no jurisdiction, it was the 

duty of the present defendant-applicant 

to have raised an objection in tho lower 
Court. This he did not do, and the suit 
thus fails on a purely technical ground in 
spite of the plaintiffs having made out, 
on the evidence on record, a strong prima 
facie case for the relief they claimed. In 
those circumstances, I direct that the 
parties should bear their own costs in 
both Courts. The judgment and decree, 
of which revision is sought, are roversed 
and instead a decree will issue dismissing 
the plaintiffs’ suit. 

N.K. Application allowed. 

(1) A.17U. 1022Lah. 451=8 I ah. 8 .9. 
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Rrishnaji Kunbi — Plaintiff Appel’ 
lanfc. 

v. 

Tukaram Kunbi —Defendant Respon- 
dent. 

Second Appeal No. 398-B of 1927, De 
oided on 16th June 1928, from_ decree of 
District Judge, Amraoti, D/• 25th August 
1927, in Civil Appeal No. 66 of 1927. 

(а) Civil P. C., S. 100 —Construction of docu¬ 
ment — Legal inference can be considered in- 

second appeal. 

Tho question of a right construction of docu¬ 
ment aud of legal inference to be drawn from a 
document are questions of law and oan be con¬ 
sidered in second appeal : 34 All. 679 (P. C.) , 

42 Bom. 314 and A. 1. B. 1019 P. C. 60, lief. 

[P 280 C 2] 

(б) Contract Act, S. 62 — Money due on a 
bond — Subsequent agreement for sale of pro¬ 
perty—Isara chithi executed and earnest money 
paid—Money on bond to be deducted from pur¬ 
chase price—Contract falling through — There 
is no novation of contract and suit on bond is 
maintainable. 

A borrowed money from D on a bond and a 
pro-note. Later on A agreed to sell to B his 
land, received a certain sum as earuest money 
and Isar ohithi was executed, and money on 
bond and pro note was to be deducted from the 
purchase money. Coutract was not carried out. B 
sued for recovery of monoy bn bis bond aud pro¬ 
note. 

Held : that in order to operate as a novation 
under S. 62 the new contract must involve pre¬ 
sent supersession or extinguishment of the 
liability arising under the old contract. A 
mere agreement between tho parties to effect 
such a supersession or extinguishment :at a 
luturo date cannot constitute novation : 8 N. 

L. Li. 7 and A. I. B. 1921 Lah. 80, Bel. on. 

[P 280 C 2 ; P 200 C 1] 

M. R. Bobde —for Appellant. 

P. C. Dutt —for Respondent. 

Judgment. —This is a second appeal 
arising out of a suit for recovery of 
monoy due on a bond and a pro-noto exe¬ 
cuted by the defendant in the plaintiff's 
favour in the year 1925. On 10th March 
1926 the defendant agreed to soli to the 
plaintitf some land for Rs. 2,400. An 
isar cbithi (Ex. P. 3) was thon executed 
by the defendant in tho plaintiff’s favour, 
and Rs. 100 were paid to the former as 
earnest-money. Under tho agreement of 
salo tho amounts due under tho bond and 
tho pro-noto were to bo deducted from 
tho purchase monoy. These facts are 
undisputed. It is not denied by either 
party that tho contract of salo of tho 
land was not carried out. It seems that 
each party blamo3 tho other for non-per- 

1928 N/37 & 38 


formance of the contract. In December 
1926 the plaintiff instituted a suit for 
recovery of the amount due under the 
bond and the promote. Tho only defence 
was that there was novation of the con¬ 
tract sued on, and consequently the suit 
was not maintainable. This plea did not 
find favour with the Court of first in¬ 
stance, which decreed the plaintiff’s claim 
in full. On an appeal being preferred 
from the decree by the defendant the 
lower appellate Court held that a new 
contract was substituted for the old one, 
and that the suit was not in consequence 
maintainable. In this view it allowed 
the appeal and dismissed the plaintiff's 
suit. 

The plaintiff now comes up in second 
appeal, and it is urged on his behalf that 
there was no novation. The only ques¬ 
tion arising for decision in this appeal is 
therefore whether the contracts evidenced 
by the bond and the pro-note were sub¬ 
stituted by the contract for sale, and whe¬ 
ther the plaintiff’s present suit i3 conse¬ 
quently untenable ? A preliminary ob¬ 
jection is taken by the respondent’s 
learned counsel to the effect that the 
finding of the lower appellate Court con¬ 
cerning novation is one of fact, and conse¬ 
quently is binding on this Court. On 
the other hand it is argued that the ques¬ 
tion raised in this appeal involves the 
construction of the isar chithi (Ex. P. 3) 
and the construction of a document 19 a 
question of law which can be considered 
in second appeal. Nosv it admits of no 
doubt that the question of novation main¬ 
ly rests on a proper construction of the 
isar chithi (Ex. P. 3), and the question of 
a right construction of document, an.l of 
a legal inference to be drawn from a 
document, have been held to be questions 
of law which may very well be considered 
in second appeal ; vide Fateh Chand v. 
Kishan Kunwar { 1), Vithoba Madhav v 
Madhao Damodar (2) and Satyur Prasad 
v. Kishorelal (3). 

The appellant’s contention that tliero 
was no novation in the present case ap¬ 
pears to mo to bo well founded and must, 
I think, prevail. In order to operate as 
a novation under S. 62, Contract Act, the 
now contract mu-^t involve present super- 

(1) [llil 2J 31 All. 679=16 1.0. 67—i0 l.A. 2471 
(PC.). 

(2) [1018J 42 Bom. 344=40 I.C. 734=20 Bora. 
L.It. 054. 

(3) A.I.R. 1010 P.O. 60=42 All. 162=46 l.A. 
197 (P.C.). 
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session or extinguishment of the liability 
arising under the old contract. A mere 
agreement between the parties to effect 
such a supersession or extinguishment at 
a future date cannot constitute nova* 
tion. The contract for sale between the 
parties amounts to such an agreement. It 
provides for the payment of the debt due 
to the plaintiff under the bond and the 
promote sue! on and the consequent ex¬ 
tinguishment of the liability arising under 
the contracts evidenced by the said two 
documents at a future date when a regis¬ 
tered sale-deed would be executed and the 
amount of the debt due from the defen¬ 
dant would be actually set off towards the 
purchase money payable to him. Till 
such a set off was actually granted by the 
defendant there would be no supersession 
nor extinguishment of the liability under 
the old contract. Uuder the terms of the 
contract for sale (vide Ex.P-3) a registered 
sale-deed was to be executed by the de¬ 
fendant 15 days after the date of the 
isar chithi. It is quite clear from the 
contents of the document that it was at 
the time of the execution of such a sale- 


deed that the amount of debt was to bo 
set off towards the purchase money. The 
purchase money was to be paid at the 
time of the execution of the sale-deed and 
not earlier. It was at the time of the 
payment of purchase money that the set¬ 
off was thu3 to bo synchronous with the 
payment of the purchase money which 
was to be made 15 days after the date on 
which the contract for sale was entered 
into. All these facts leave no doubt that 


the executory contract for sale was not 
supersede or extinguish the liability ari 
ing out of the old contracts and that 
was only when the contract for sale w. 
executed by the execution of the re<d 
tered sale-deed that the liability ari sir 
under the old contracts was to be deeme 
to be superseded or extinguished. It 
an admitted fact that the contract fc 
sale has not yet boon executed. It is i a 
material for the purposes of the preset 
suit, who broke the said contract and wi 
responsible for its breach. Whoever broli 
the contract the fact remains that tb 
set-off contemplated by the parties he 
not yet been made, and that consequent! 
the liability under the old contract ha 
not hoen superseded or extinguished 
There is not the least doubt that th 

agreement for sale did not involve pr 
sent payment of the debt. Had the dob 


been treated as paid on the very date of 
the agreement for sale there would have 
been no necessity of paying Us. 100 as 
earnest money. The very fact of pay¬ 
ment of Rs. 100 as earnest money on the 
date of the agreement thu3 precluded the 
possibility of the debt being actually paid 
off on that date. Further the fact of no 
account of the debt being made and of its 
exact amount being left unmentioned 
at the time of the agreement tends to 
negative such a payment. 

The case also admits of being looked at 
from another point of view. The agree¬ 
ment embodied in the isar chithi (Ex. P- 
3) piovided that in the case of non-per¬ 
formance of the contract by plaintiff the 
defendant vendor was to retain the ear¬ 
nest of Rs. 100 and in the case of breach 
by the defendant the plaintiff was to re¬ 
ceive Rs. 500 as damages from the defen¬ 
dant and was to refund Rs. 100 earnest to 
tho latter. It contains, however, no pro¬ 
vision in regard to recovery of the debt 
sued for. Had the amount of debt been 
tieateJ as actually paid off by the defen¬ 
dant on the date of tho agreement the 
document would not have failed to make 
some reference to the debt and to men¬ 
tion that in the ewont of non-porformance 
of the contract tho debt would bo treated 
as unpaid. But no such reference nor 
mention finds a place in the isar chithi. 
This negative fact affords a very clear 
indication of the fact that the debt was 
not to bo treated as actually paid off on 
the date of the agreement for sale. It is 
quite clear therefore that it was tho exe¬ 
cuted contract for sale in the tangible 
shape of a registered sale-deed and not 
tho executory contract of sale providing 
for payment of tho debt at a future date 
which was to operate as a novation in so 
far as tho liability arising under tho bond 
and tho pro-note suod upon was concerned. 
Evon if the contract for sale be regarded 
as involving a temporary supersession, as 
in tho ciso of a huudi : vide Nathusa v. 
Fulchawlra (*1), and thus temporarily 
suspending the original romody, sueh 
supersession and suspension would cease 
immediately on broach of tho contract as 
in tho ciso of a hundi whioh is dis¬ 
honoured or which is subsequently found 
to be not only stamped and tho original 
liability under tho bond and tho pro-note 
would remain unaffeoted. The present 
case has some resemblance to Naj ah 
U) [1912] «~N7L.R. 7=14 I.O. 399. 
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Shah v. Bang a Ram (5) -in that in both 
the cases the scheme for payment of the 
debt made by the parties fell through and 
the plaintiff wa3 subsequently entitled to 
sue under the old contract. The obser* 
vations at the end of p. 9 and the top 
of p. 10 in Nathusa v. Fulchandra( 4) 
relied on by the rispondent s learned 
counsel, do not seem to me to be helpful 
to the defendant in resisting the plain¬ 
tiff’s present olaim. For the reasons 
stated above the question as to who broke 
the contract for sale does not seem to be 
material for the purposes of the present 
suit. There being no novation the plain¬ 
tiff's claim based on the bond and the 
pro-note sued on is quite competent. 

In view of the reasons given above, the 
appeal is affirmed, the decree of the lower 
appellate Court is reversed, and that of 
the trial Court is restored. The costs in 
all the Courts will be b6rno by the defen¬ 
dant. 

a.l./r.K. Appeal affirm ed. 

(5) A.I.R. 1921 Lah. 80=2~Lah. 323. 
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Ghulam Mohiuddin, A. J. C. 


The appeal which concludes with the 
prayer that 

tho sanction of the expenditure of Rs. 15.000 
be set aside as vindictive, unnecessary and un¬ 
called for 

does not relate to any of those matters 
which are mentioned in S. 47 (L), Guar¬ 
dians and Wards Act, and, therefore, it 
is clear that no appeal lies under S. 47 (l), 
Act 8, 1890. 

An application for revision under S. 48 
can only be considered if tho subordinate 
Court appears to have exercised a juris¬ 
diction not vested in it by law or to 
have failed to exercise a jurisdiction so 
vested or to have acted in tho exercise of 
its jurisdiction illegally or with material 
irregularity. 

The District Judge certainly had 
power to decide the questiob of the mar¬ 
riage expenses of Mt. Kaushalya Bai and 
ho fixed the amount at Rs. 15,000. This 
appeal was filed on 16th Juno 1927, and 
as the marriage was performed in the 
first week of June the amount was al¬ 
ready spent before the appeal was filed. 
In a similar case, where an application 
was made in the Allahabad High Court 
Walsh and Kanhaiya Lai, JJ., held as 
follows: 


Mt. Jamnabai —Appellant. 

v. 

Gopal Das and others —Respondents. 

Misc. Appeal No. 25 of 1927, Decided 
on 28th February 1928, from order of 
Dist. Judge, Saugor, D/- 17th March 1927, 
in Misc. Judicial Case No. 6L of 1919. 

Guardians and Wards Act , S. 48 — Court fix¬ 
ing marriage expenses at a certain amount — 
No revision lies. 

A Court has jurisdiction to fix tho amount of 
marriage oxpenso^of a ward, aud sinco tho ques¬ 
tion is ono of fact being puroly a question of 
amount, no revision lios under S. 48: A . I. H. 
192G All, 30L, Foil. [P 091 c 2] 

A. V. Khare —for Appellant. 

M. B. Niyogi —for Respondents. 

Judgment. —This is an appeal filed 
on behalf of Mt. Jamna Bai, a minor, 
against the order, dated 17th March 
1927, passed by tho District Judge, 
Saugor, sanctioning expenditure of 
Rs. 15,000, for the marriago of Kaushalya 
Bai. It is argued on bohalf of Mt. Jamna 
Bai that this appeal is under S. 47 (L), 
Guardians and Wards Act, and it is prayed 
that if it is decided that no appeal lies, 
in that case, this application may bo 
treated as an application for revision 
under S. 48, Guardians and Wards Act. 


We are asked to interfere under S. 48 which 
is equivalent to S. 115, Civil P. C. We are of 
opinion that revision does not lio in a matter 
which is purely a question of amount, and a 
question of discretion in tho Court. : In the 
matter of Durga Bai ( 1 ). 

I, therefore, hold that the question of 

amount to bo spent on the marriage of 

Mt. Kaushalya Bai, being a question of 

fact, cannot be considered by this Court 

Tho latter part of the prayer in this 

application runs as follows: 

At least tho sum of Rs. 6,400 (Rs. 15.000 — 
Rs. 8,600) be ordered to be spent from tho share 
of Kaushalya Bai. 

This is a matter about which no ap¬ 
plication was made to the District Judge 
and has been put forward for the first 
time in this Court. This cannot ho con¬ 
sidered and decided here. 

The application is, therefore, rejected. 
It was unnecessary to make Seth Gopal 
Das a party to this application. Seth 
Gokul Chand, who has filed this applica¬ 
tion on behalf of the minor Jamna 
Bai, will pay tho costs of this application 
incurred by tho non-applicant Seth 
Gopal Da9 and Seth Amar Chand. I fix 
pleader’s fee at Rs. 25. 

D.B./R.K. Application rejected . 


U) A. I. R. 1020 All. 30l=4S All. 300. 
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Findlay, J. C. 

Bajirao Maliar —Plaintiff—Appellant. 

v. 

Ramrao and others —Defendants—Res¬ 
pondents. 

Second Appeal No. 402 of 1926, De¬ 
cided on 31st January 1928,' from de¬ 
cree of Dist. Judge, Nagpur, D/- 7th 
April 1926, in Civil Appeal No. 269 of 
1926. 


Gurdian and Ward — Guardian borrowing 
money in his own name without reference to the 
minor but for minor's bene fit—Minor is bound. 

A minor is bound by the act of his guardian 
done bonafide for his benefit in the management 
of the estate, even though his name does not ap¬ 
pear in the connected transaction : 35 Cal. 320, 
List.: 1 A\ L. II. 6G ; A. I. R. 1922 Nag. 104; 
and 20 Bom. 28G ; Rcl. on. [P 292 C 1] 


M. B. Bobdev-ior Appellant. 

S. R. Mangrulkar— for Respondents. 

Judgment. — The bond in suit wa 
executed by the second respondent Ml 
Babina in her own name. The recita 
therein is to the effect that the mono 
was borrowed for the purposes of culti 
vation. The bond did not in terms pur 
port to be executed by Mt. Babina on be 
half of the minor Bajirao, although it i 
admitted that it is only his estate whicl 
could possibly bo referred to in the bone 
The learned District Judge on the strengtl 
of the decision in Ithaxcal Sahu v. Baij 
nath Pcrtab Narain Singh (1) has heh 
that the minor’s ostate could not b 
bound except upou a document expressh 
purporting to bind it. I do not think 
however, that in the circumstances o 
the present case the learned Distric 
Judge’s view in this connexion is cor 
reot. As was laid down in Seth Ghasiran 
v. Binia (2) and in Mangallal v. Nanh 
(3) a minor is bound by the act of hi 
guardian done bona fide for his benefit ii 
the management of the ostate, evei 
though his name does not appear in th 
connected transaction. A similar vie\ 
was taken in Murari v Tayana (4). 
question, therefore whigh the lower u 
pellato Court has, first of all, to det< 
mine is whether it was the intention 
the mother to deal with the mino 
estate and for his benefit when she ( 

(1) 11903J 35 Cal. 320=12 C. W N 

(2) U905j 1 N. L. R. 66. ’ 

(3) A. I. R. 10*22 Nag. 101=19 M T, I? n 

(4) [1890] 20 Bom. 286. N * L> 13 


ecuted the bond in -suit. It is from this 
point of view that the present case has 
to be approached. A perusal of the facts 
of the oase in Bhaxcal Sahu v. Baij nath 
Partab Naraxn Singh (1) will shew that 
the circumstances of that case were 
wholly different from those of the pres* 
ent one. Here the money was borrowed 
expressly for cultivation and apparently 
it could only have been the fields of the 
minor ward which were referred to in 
this connexion. The lower appellate 
Court must, therefore, consider the 
question of the liability of the estate of 

the minor ward from the point of view 
stated above. 


As regards the question of legal neoes- 
sity, that also will have to be re*consi" 
dered in view of the wrong angle from 
which the learned District Judge appro¬ 
ached the case. .This question was only 
considered after the finding in para. 2 ad' 
verse to the case of the plaintiff-appel¬ 
lant was arrived at, and was purely con* 
sidered from the point of view *of whether 
the money was borrowed to meet the 
necessities of the minor and the like. 

For the above reasons the judgment 
and decree of the lower appellate Court 
are sob aside and the case is remanded to 
that Court for disposal of Appeal No. 
2G9 of 1925. On the merits, with ad" 
\ertence to the above remarks, costs in¬ 
curred in this Court will follow the 
event. 

A.L., R.K. Case remanded . 


A. I.R. 1928 Nagpur 292(2) 

Findlay, J. C., and Prideaux, A. J. C. 

Indraj Singh —Defendant—Applicant. 

v. 

Komal Raj Singh and another —Plain¬ 
tiffs Non*applicants. 

Misc. Appln. No. 57 of 1927, Decided 
on 17th March 1928, from decision of 
Findlay, J. C.,and Macnair, A. J. C., D * 
14th September 1927, in Misc. .Appeal 
No. 8 of 1926. 

Civil P. C. t S. 110 —Exercise of reasonable 
discretion under S. ‘21(g), Specific Relief Act 
is a question of late. 

Whether the first Court exorcised a reason¬ 
able discretion in granting the decroo for speci¬ 
fic performance having regard to tho terms ot 
S. 21 (g), and whether any discretion was left 
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to grant suoh a doorea iuvolvoj a substantial 
question of law and satisfies the requirements 

ots. 110 , Civil P.C. [P2J3G.J 

M. V. Abhi/ankar and G. B. Bapat 

for Applicant. ^ , 7 

B. K. Bose, V. Bose and l .V. Jakat far 

—for Non-applicants. 

Order.— This is an application for 
leave to appeal to their Lordships of 
the Privy Council against the decision 
of the Bench of this Court consisting of 
Findlay, J. C„ and Macnair, A. ° ’ 
dated 14th September 1927, in Misc. AP 
peal No. 8 of 1926. That decision dis¬ 
missed the appeal of the present appli¬ 
cant, defendant R. B.Indraj Singh, an 
confirmed the decree of the District 
Judge, by which the alleged compromise 
evidenced by P. 1 was enforced as between 

the parties to the suit. 

As is apparent from the record in 

Misc. Appeal .No. 8 of 1926, the two 

Judges, who constituted the Bench, di 
(ered as to whether the argument evi¬ 
denced by P. 1 represented a final contract 
or not. The Judges, however, held that 
as they differed in the matter, the Quos 
tion involved was,*in reality, a question 
of law and, therefore, the finding of the 
first Court on this point was confirmed. 
The Judges are further of opinion that, 
assuming the agreement to be a binding 
one, the lower Court had exorcised a due 
discretion in the matter and that it he 
came unnecessary to refer the caso to a 
third Judge under S. 98, sub-S. (2), Civil 

P. C. 

On the present application for leave to 
appeal to the Privy Council coming on 
for hearing only two.points were pressed. 
The first was that the construction of 
the document (P. 1) involved a substan¬ 
tial question of law and, in this con¬ 
nexion, rolianco has boon placed on de¬ 
cisions like those in Nafar Chandra Pal 
v. Sfiukur Sheikh (1), Fateh Chand v. 
Kish an Kumar (2) and Parthasarathi 
Appa Ban v. Venkata Narasamja (3), 
whore it has been pointed out that the 
construction of a document, or even tho 
inferences to bo drawn from proved facts, 
may amount to a question of law. Wo 
do not think, however, that, in tho cir¬ 
cumstances of tho present caso, any quos- 

(l) 1. LG 19IH L\ C. 92 = 10 Cal. ISO=45 L 

A. 1S3 (1*. C.). 

U) [1012) 31 All. 570 = 10 1. C. 67=39 I. A. 
217 (P. C ). 

<5) ll'.UO) 33 Mad. 177=G l. C. 0S3=37 1. A 
lie (L\ G.). 


tion of law can ho said to arise in this 
connexion. The real question between 
the parties as regards P. 1 was as to whe¬ 
ther it represented a final agreement of 

the kind alleged by the plaintiffs, or 
whether it was a more memorandum de¬ 
noting how far the negotiations between 
the parties had gone at the time it wa= 
arrived at. The Bench of this Court 
were not, in reality, concerned with tho 
construction of tho terms of the docu 
raout, which are prima faoie clear, but 
with, so to speak, the preliminary facts 
as to whether the document was inten 
del to represent the terms of a final 
agreement or was a more memorandum 
of the lines on which the parties were 
negotiating with a view to arriving at a 
final agreement. We do not think, there¬ 
fore, that any substantial question of law 
can he said to arise in this connexion. 

On the second point urged on behalf of 
the applicant, however, we are of opinion 
that a substantial question of law does 
arise— question which has not been con-, 
sidered by the Bench of this Court. That 
question is whether, having regard to 
the terms of S. 21 (g), Specific Relief 
Act, any discretion was left in the first, 
Court to grant a decree for specific per¬ 
formance. It is obvious that this ques¬ 
tion entirely escapel the notice of the 
first Court, hut, nevertheless, it seems 
to us to he one which necessarily arises 

on tho facts of tho case. 

The learned counsel for the non* ap¬ 
plicants has urged that his clients are al¬ 
ready in possession of certain villages and 
that all that the decree does is to make 
slight variations in the actual villages held 
by them and tho like. The fact, however, 
romains as is olear from Cl. (B).of the 
decree of tho first Court, that specific per¬ 
formance of the compromise is to remain 
in force for a period of more than threa 
years, e. g , for four years, and, in one 
opinion, therefore, it must ho conceded 
that a substantial question of law is in 
volved in tho case as it now stands, o g.» 
as to whether or not the Court has any 
discretion, in tho circumstances, to grant 
a decreo for specific performance. 

Wo are no longer nosv concerned with 
tho question of whether the first Court 
exercised a reasonable discretion m 
granting the decree it did, hut rather 
with the question of whether it had any 
discretion at all which it could exorcise. 
We are of opinion, thoreforo, that on thi9 
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point, a substantial question of law is 
involved and that the case satisfies the 
requirements of S. 110, Civil P. C. A 
certificate for leave lo appeal to their 
Lordships of the Privy Council will ac¬ 
cordingly issue in favour of the appli- 
dant. 


a.l./r.k. 


Certificate to issue. 
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Ghulam Mohiuddin, A. J. C. 

Abdul Ali— Applicant. 

v. 

Mt. Manbi find others —Non-applioants. 

Civil Revn. No. 40 of 1926, Decided on 

oth January 1928, from an order of Addl. 

Disfc. Judge, Jubbulpur, D/- 19th Novem¬ 
ber 1925. 

Civil P. C., S. 145 —Surety for successor-in- 
vitercst of party to suit who remained to be 
brought on record comes under S . 145. 

The requirement that in order that a surety 
may be regarded as one under S. 145, he must 
be a surety for a party to suit, includes surety 
for successor-in-interest of a party, who re¬ 
mained to bo brought on record as a party 
along with the one to whoso interest he suc- 
eceds. [P 294 C 2, P 295 C 11 

P. C. Dutt —for Applicant. 

S.'C. Dutta Chaudhary —for Non-ap¬ 
plicants. y 

Order.-— Th© facts of the cas© so 
far as they are relevant for the deci¬ 
sion of this application for revision 
are these : Mt. Sugrabi filed Suit 
No. 184 of 1922 in the Court of Sub- 

Judge, Jubbulporo, for possession of her 

mothor’s half-share of a house against 
Wahiuddin and Mt. Piran, the brother 
and sister of her mother, and obtained a 
preliminary decree. Before the decree 
for partition was made final, she sold her 
interest in it to Mt. Bashiran Bi It was 
found inconvenient to partition the house 
by metes and bounds and on the Commis¬ 
sioner's recommendation it was sold bv 
publio auction, the sale proceeds falline 

due to Mt. Sugrabi's share being Rs 71^ 

and costs. Mt. Bashiran Bi's name'was 
brought on the record in place of Mt Suera- 
bi audit was consequently i n the former's 
name that the final decree was passed nn 
7th Dooombur 1923. th.Xo.“ 

this final decree, Mt. Hiran and siv Mh 

brought Suit No. 396 of 1923 against M? 
Sugrabi for half the share of the latteCs 

T^ h n« 1D t he Sa ' d house as heirs. On 

21st December 1923 {hoy moved 
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Court for attachment of the amount 
which had fallen to Mt. Sugrabi’s share 

and this was allowed subject to the con¬ 
dition that in case Mt. Bashiran Bi da¬ 
s’ 1 ^ to withdraw it, she could do so on 
furnishing solvent security. She fur¬ 
nished the security of her husband, the 
present appellant on 22nd December 
1923 and ultimately withdrew the 
amount on 2nd January 1924. On 5th 
September 1924, the claim of all the 
plaintiffs in Suit No. 39G of 1923, except 
two, who were defendants in the former 
suit, was decreed for Rs. 255-5-6 and 
costs Rs. 43-12-0. The surety was then 
oidered to deposit the amount which he 
ailed to do and the Court proceeded to 
enforce the terms of the security bond 
against him. His objections failed in 
e Courts below and he now files the 
present application for revision. 

,> k The fir9t ground urged before me is 
that the applicant is not a surety within 

the meaning of S. 145, Civil P. C. It is 
contended that Mt. Bashiran Bi was not 
a party to Suit No. 396 of 1923 and, 
therefore, no security could be demanded 
from her under the section. It is true 
a Mt. Bashiran -Bi's name was not 
uought on the record as a defendant in 
Suit No. 396 of 1923. On this ground, 
owe\ei, I am unable fco accept the con- 
en i°n that the surety is not one within 
a section. The applicant.stood surety 
or lit. Bashiran Bi who is admittedly 

the successor-in-interest of Mt. Sugrabi 

in respect of the amount regarding which 
io prohibitory order was issued under 

P p mu 8 - Qad with R * 52 ' °- 21, Civil 
. ' • The interest which she purchased 

rom Mt. Sugrabi was the subject-matter 
? r “J^pute in the later suit brought by 
1 . Manbi and others and it was in this 
suit that she made an application for 
permission to withdraw the amount at¬ 
tached and furnished security. She was, 
therefore, virtually a party to the suit. 
Neither the Court nor tho plaintiffs, how¬ 
ever. took care to soo that she was for¬ 
mally added as a defendant in tho suit. 

She too did not apply to be made a de¬ 
fendant. This omission, does not, in ray 
opinion, affect tho liability of tho surety 
under S. 145, Civil P. C. ‘ The require¬ 
ment that in order that a surety may he 
regarded as one under S. 145, Civil P. C., 
ho must be a surety for a party to the 
suit, includes, in my opinion, a surety for 
a successor-in-interest of a party to the 
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suit who remained to be brought on the 
record as a party along with the one to 

whose interests he succeeds. 

The second ground urged is that the 
security bond does not entitlo the Court 
to proceed agaiust the applicant. The 
surety bond dated 22nd Decomoor 1923, 
given by the applicant is clearly ono of 
personal liability as regards the deposit 
of Rs. 357-8 0. The applicant was or¬ 
dered to deposit a part of this amount in 
Court and on his failure to do so, the 
Court rightly proceeded to enforce its 
terms against him by attachment of his 
property. 

The third ground taken before mo was 
not taken in the lower Court and cannot, 
therefore, be allowed to bo pressed hero. 

The applicant thus fails and his appli¬ 
cation is rejected with costs. He will 
pay the costs of the non-applicants. I 

allow Rs. 25 as pleader’s foes. 

D B./r.K. Application rejected . 
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Prideaux, A. J. C. 

Premchand —Applicant. 

v. 

Eiralal —Non-applicant. 

Civil Rovn. No. 239 of 1927, Decided 
on 21st March 1928, from order of Addl. 
Dist. Judge, Jubbulpore, D/- 5th April 
1927. 

(a) Civil P.C., S. 10 —Partition suif —British 
Indian Court cannot entertain suit with regard 
to immovable property outside British India . 

Whore in a suit for partition some of the 
immovable property was Bituatud out of 
British India, 

Held : that the Courts in British India can¬ 
not entertain a suit with respect to that pro¬ 
perty since their decreo cannot be enforced 
there. [P 296 C l] 

(6) Civil P. C., S. 20—Partitioyi suit — Defen¬ 
dant living out of British India—No decree 
can be passed with regard to moveables with 
hi m. 

British Indian Courts cannot pass a partition 
decree with regard to the moveable property 
with a defendant living out of British India. 

[P ‘J96 C 1] 

S. B. Gokhalc —for Applicant. 

B. K. Bose and N. G. Bose —for Non¬ 
ap plicants. 

Judgment. —This is a suit for parti¬ 
tion tiled in the Court of the Additional 
District Judgo, Jubbulporo; the plain- 
till contending that ha is a momhor of 


the joint family claims a half-share in 
the family moveables and immovables. 
The immovable property includes houses 
situated in Shahdole in the Rewa State, 
and some of the moveable property is 
also in that Stato. and there is a money- 
lending business also thoro. The plain¬ 
tiff’s suit, he being a minor, is by his 
next friend; but before the hearing of 
tho present application ho came of age, 
and the next friend’s name has been 

removed from the record. 

Defendant 1, Singhai Hiralal, state! 
that tho moveable and immovable pro¬ 
perty at Shahdole in the Rewa* State 
belonged exclusively to him, and also 
denied tho jurisdiction of the Court to 
make a partition of property situated 
outside British India. Among the pre¬ 
liminary issues frame! was the follow- 

:n n • 

l u o • 

Whether the Shahdole property should be 
exclude:! from tho joint property for purposes 
of partition, as it is not situate in British India. 

It was contended for tho plaintiff that 
though tho Court may not have jurisdic¬ 
tion to deal with property, either move¬ 
able or immovable, in Shahdole, which 
is admittedly in the Rewa State and 
outside British India, in the sense of 
seizure or attachment thereof it ought 
to have jurisdiction to deal with it for 
adjusting the rights and equities bet¬ 
ween tho parties; and that at such an 
adjustment the value of the plaintiff s 
share could bo allotted to him from the 
property in British India, while that 
outside British India could go to defen¬ 
dant 1. 

The lower Court has hold that it has 
no jurisdiction over tho moveable or 
immovable property at Shahdole. The 
plaintiff comos boro in rovision. 

It seems to me very clear that the 
lower Court is right. Tho question is 
conclude! by S. LG, Civil P. C, as regards 
immovable property. Tho explanation 
to that section states that tho word 
proporty ” usod therein moans pro¬ 
perty situated in British India. It 
scorns to mo that in tho present ca90 if 
tho immovable property in Shahdole 
was brought into hotchpot, tho Court 
could not exoouto its decree with regard 
to it, and that a Court should not enter¬ 
tain a suit if it cannot enforce its own 
decree. Our Courts are govorned by the 
Civil Procedure Code and take cogni/." 
anco of suits undor that Code, and they 
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cannot deal with immovablQ property 
situated where that Code do ?3 not run : 
see Ramabhadra Raju Bahadur v. 
Maharaja of Jei/pore (l), and Trimbak 
v Lakshman (2), a case in which a large 
number of rulings are cited. 

As regards moveable property at Shah- 
dole it seems to ms that no decree 
against defendant 1 for the value of the 
joint family ornaments can be passed in 
the Jubbulpore Court for the simple 
leason that he lives in Rewa territory. 

It is not as if the plaintiff ha 3 not a 

remedy; he can sue for partition in the 

Jubbujpore Court for all the family pro¬ 
perty, moveable and immovable, situated 
within British India ; while he can bring 
a similar suit in the Rewa Court for his 
share of such property as may be 
situated within that State. The result 
is that this application fails and is dis¬ 
missed with costs. Applicant will pay 

the non-applicants’ coses. I fix pleader’s 
fees at Rs. 25. 

^d.b/r.k. Application dismissed. 

(1) A. I. R 1919 P. C. 150^=1-2 Mad. 813 = 16 
I. 151 (P# 0>)t 

(2) [1895] 20 Bom. 495. 
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Findlay, J. C. 

Model Mills Limited, Nagpur— Defen¬ 
dant 1 —Applicant. 

v. 

Kurban Hussain and another— Plain¬ 
tiff and Defendant 2—Non-applicants 

2 of 1926, Decided on 
13th March 1928, from order of 1st Cl 

fn U o b ; J - d n : P -T\ t D/ ; 24th November 

1927, in Civil Suit No. 9 of 1927. 

Civil P. C., O. 33, Hr. 8, 9, and 11—-IppZica- 
t\on for leave to sue as a pauper—Cm.ht , 

;ars; ( r *•</4- 

Whoro a plaintiff sued as * i 

first but subsequently paid the CourTfee* 
he is not entitled to deduct tho period M f 
in prosecuting the pauper „ pEl'^ 
that paupar application is hold ♦ ° V 
been a mala fido or a fraudulonf 
essential thit a finding should ho ^°* an ^ it is 
question of faofc whether tho nr • 8, '[ 0a oa 

tiontos - as a pauper was I ZTl , ftppUca - 

mala fido or a bona P fide ono rjl'u dle . ut and 
determine tho question ~ 0 f * view fco 

241 (P. C .) and A I R 1 kltlon: 2 Ali - 
15 All . 206 and 28 Cal. 1G °’ 

[P 29G C 2, P 297 C 1] 
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AI. R. Bobde aad A. D . Manic —for 
Applicant. 

Order. It is unnecessary here to 
lepeat the facts of this case, which are 
sufficiently clear from the application in 
levision. Defendant 1-applicant, the 
Model Mills Limited, Nagpur, applies for 
revision of the order of the Suboidieate 
Judge, dated 24th November 1927, by 
which it was held that the payment of 
Court-fees made on 7th November 1927 
dates back in effect to 17th January 1926 
when the application to sue as a pauper 
was originally filed. The Subordinate 
uage was of opinion that it was imma* 
tenal for him to decide whether the ap- 
plication to sue as a pauper was ori¬ 
ginally a bona fide ono or wa 9 a fraudulent 
one In coming to this finding he relied 
on the decision in Janalcdhanj Sukul v. 
Janki Eoer (l) and on the Privy Connoil 

decision in Stuart Skinner v. William 
Drag (2). The latter decision is no 
authority whatever for the broad propo¬ 
sition the Subordinate Judge attempts to 
■ a y down* In that case, there was ad¬ 
mittedly no question of the pauper ap¬ 
plication having originally been filed in 
baa faith. Indeed, the Privy Council 
decision in question is direct authority 
for the opposite view, as is apparent from 

o remark of their Lordships made at 
p. 251: 

hr^ P ? 3 'i Q ® there had beon any fraud found 
tno Judge, tho consideration which would 
aetenuino tho judgment would then have been 

difleroQt. 

In Gopikishan v. Bulakhidas (3) an¬ 
other caso relied on by the Judge of the 

lower Court there was similarly no ques¬ 
tion of fraud. 

It 19 not necessary for me at the pre¬ 
sent juncture to decide whether tho rule 
has been laid down too widely in Abbasi 
Begam v.Na?iki Begam (4). If that de¬ 
cision bears the meaning, it would seem 
to do on the surface, then it would he, to 
all intents and purposes, opposed to the 
decision of their Lordships of tho Privy 
Council in Stuart Skinner v. William 
Ordc( 2) quoted above, but thoro can, in 
my opinion, be no question that the 
plaintiff, in a suit like the present, is 
not entitled to deduct tho period spent in 
prosecu ting the pauper application if, in 

(1) [1901] 28 Cal. 427. 

(2) [1879J 2 All. 241=6 I.A. 126=4 Sir. 31 = 

3 Su'.her 627 (P. 0.). 

(3) A. I. R. 1922 Nag. 160=18 N. L. R. 44. 

(4) [1896] 16 All. 206=(1896) A.W.N. 33. 
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\ particular case, that pauper application 
is held to have been a mala tide or a 
fraudulent one. It i3 from this point of 
view that the lower Court must deter¬ 
mine the question of limitation and it 
is essential that the finding should he 


given on the question of fact as to whe¬ 
ther the original application to sue as a 
pauper was a fraudulent and mala tide or 
a bona tide one. 

The lower Court must now re-consider 
the matter from this point of view. The 
order of 24th November 1927 is reversed 
and the case is remanded to the lower 
Court for re-trial on the merits with 
advertence to the above remarks. Costs 
incurred in this Court will follow tbo 
• event. I fix Rs. 20 as pleader’s fees. 

A.L/R.K. Case remanded. 


Kashi ram (l), decided by Prideaux, 
A. J. C., allowed the appeal and dis¬ 
missed the suit. 

In appeal it is argued that in view of 
the provision contained in O. R. 4, 
Civil P. C., Ragboji and Chandrabhan 
can act as next friends of the minors and 
the suit as tiled is correct. There is no 
doubt that Ragboji and Chandrabhan 
can act as next friends of the minors, 
hut the real question is as to who should 
he considered to ho the guardian of the 
minors when two persons, admitting 
that the property belongs to the minor, 
claim guardianship of the minor. The 
question of the appointment of a guar 
dian for a minor’s person and property 
is a matter specially within tho provi¬ 
sions of the Guardians and Wards Act, 
and no suit can be brought for that. 
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Ghulam Mohiuddin, A. J. C. 

Mt. Anjani and others — Appellants. 

v. 

Vithu and others —Respondents. 

Second Appeal No. 339-B of 1925, De¬ 
cided on 28th February 1928, from 
decree of Addl. Di3b. Judge, Amraoti, 
X)/- 6th August 1925, in Civil Appeal 
No. 100 of 1925. 

Civil P. C., S. 9—Suit for appointment of 
guardian docs not lie—Guardians and Wards 
Act, S. 7. 

The question o( the appointment of a guar¬ 
dian for a minor’s person and property is a 
matter specially within the provisions of tho 
.Guardians and Wards Act, and no suit can bo 
brought for that purpose. [p 207 C 2] 

S A. Ghadyrtj —for Appellants. 

IP. 11. Puranik —for Respondents. 

Judgment.—This is a suit file J on 
•behalf of the minors Mt. Anjani and 
Mt Saru, by their noxt friend, Righoji 
•who is the father-in-law of Mt. Anjani 
and Chandrabhan who is brother of 
Mt. Saru’s husband Ragho for possession 
•>of Survey No. 62 2 which is in tho pos¬ 
session of their grand-mother Alt. 
lionuka. 

Tho defendants did not claim any 
ownership in the Hold and allege] that 
they wore in possession of tho Hold on 
behalf of tho minors. Tho trial Court 
pas^ol a decree in favour of the plaintiffs 
for Hrds share in the Held in dispute and 
the lowor appellate Court-, following tho 
decision of this Court in Mt.Bhaji v. 


purpose. 

It i 3 brought to my notice by the 
respondents and the fact is admitted by 
the appellants that in Miscellaneous 
J udicial Case No. 8 of 1925, Alt. Renuka 
was appointed guardian of the property 
of tho minors on 21st August 1925, by 
tho District Judge, Amraoti. As the 
matter has already been decided in 
favour of the respondents by tho Court 
which was competent to do so, no suit 
under the ordinary law can lie. 

The appeal is, therefore, dismissed with 
costs. The appellants’ next friends will 
pay the costs of the respondents in this 
Court and the Courts below. T fix Rs. 5 
as pleader’s fees in this Court. 

R D. Appeal dismissed. 

tl) A. 1. R. 1925 Nag. 328=21 N. U R- 75. 
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Hallifax, A. J. C. 

Nanhelal anl others —Defendants Ap¬ 
pellants. 



Jamnadas and otheri —Piaintitis Ros 


pon lents. 


Second Appeal No. 20S ■ of 1927, De¬ 
cided on 7th January 1928, from decree 
of Dist. Judge, Moshangabad, D - 5th 
January 1927, in Civil Appeal No. 178 of 
1926. 


Civil P. C., S. 03 —Collector to whom decree 
has been transferred for execution under S. 03 
and S. 0. ('. P. Tenancy Act, has powers oj ex- 
ecu t ion -only and not of dcciliny other matters. 


A Collo tor, ex ecu ting .i decree 
C. P. Ton incy Act, and S. 0b, Civil 


u nder 

P. C., 


S. 0, 

ia ;v 
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Judge of a civil Court to which the decree has 
been transferred for execution, but his powers 
are limited to those which the Court from 
which the decree was transferred to him could 
exercise in the execution of the decree only. He 
has no power to enquire into objections to at* 
tachment or applications for rateable distri¬ 
bution or matters of that kind. [P *299 C 1] 

J. Seri —(or Appellants. 

B. K. Bose —for Respondents. 

Judgment —The details of the exe¬ 
cution case and "Collector’s case” that 
led up to this suit are obscure, -but both 
seem to have proceeded mainly on the 
common misunderstanding of the position 
of a Collector executing a decree under 
S. 9, Tenancy Act, and S. 68, Civil P. C. 
He is in those circumstances the Judge of 
a civil Court to which the decree has 
been transterred for execution, but his 
powers are limited to those which the 
Court from which the decree was trans¬ 
ferred to him could exercise in the exe¬ 
cution of the decree only. The Collector 
has no power to enquire into objections 
to attachment or applications for rate¬ 
able distribution or matters of that kind. 

One instance of the lack of clear thought 
that has led to the large number of irre¬ 
levant complications in the case is that 
the decree of the first Court orders that 
the money to be paid to the plaintiffs is 
to be a charge on a certain sum of 
Rs. 150 which has been paid to the defen¬ 
dants, this decree was confirmed in the 
Court of the District Judge on the finding 
that the defendants oould not 

claim exoneration of the charge from tko pur¬ 
chase money received by thorn. 

There is no such thing as a charge 0 f 
that kind on a sum of money excopt when 
it is in tho hands of a third person. The 
fact that there was a charge on tho 
money before it reached tho hands of tho 
defendants would make them liable to 
pay a sum not exceeding that oharged to 
tho plaintiffs, hut to order that thoy 
shall pay it out of that money is mean¬ 
ingless. 


Tho facts aro these : The appella 
held a decree or decrees for the paym 
of about Rs.'300 against the respond 
Imrat Jadara, in execution of which t! 
brought his absolute occupancy bold 

L n fc u! •I'll** 0 °/ Dllon( lhai to sale o 
bought it themselves for Rs. 80. The s 

was confirmed on 5th*January 1924 J 

respondents other than Imrat Jadam w 

are tho malguzar” of Dhondhai, tt 

applied to a revenue ollicer for pre-en 
tion under S. 9, Tenancy Act, and I 


price was fixed at Rs. 150 on 3rd August, 
1925. Within 15 days thereafter fch& 
malguzar deposited that sum in the 
revenue Court. 

What happened after that is somewhat 
obscure, but the money was at some time 
or other paid to the appellants. The 
malguzar had two decrees for rent against 
Imrat Jadam for Rs. 30 and Rs. 38 and a 
claim for Rs. 10*14-0 as arrears of rent* 
for 1924-25, and in execution of one or 
both of the decrees the holding, which 
was then his own, was attached and- 
ordered to bo sold. The entire want of 
meaning and reality in this proceeding 
has never apparently occurred to anybody. 
If the malguzar wanted to sell the hold- 
ing, whether by public auotion or other¬ 
wise, there was nothing to prevent him 

doing so, and he could do what he liked 
with the money. 

The execution case was, however,, 
solemnly transferred to the civil Court of 
the Collector, who eventually returned it 
with the report that the holding could 
not bo sold as it was already in the pos¬ 
session of the landlord. Several other 
points were considered with which the- 
Collector had no concern, but they need 
not bo discussed. The money seems to 
have been handed over to the appellants- 
oa or soon after 5th October 1925. This 
was under tho oidors of the Collector, 
who had no power to make any such 
oidei in tho execution proceedings. He 
may have supposed he was acting as a 
levonuo officer but even in that capacity 
he probably had no power to deal with 
tho money, which apparently had been 

put under attachment by somebody or 
other. 

On llth January 1926, the malguzar 
filed tho present suit against Imrat Jadam 
and tho appellants claiming Rs. 78-14*0 
out of the Rs. 450 in their hands. Tho 
absurdities about tho payment being de¬ 
clared a charge on a particular sum of 
money out of all the money Jiold by the- 
defendants as their own do *not appear in 
tho plaint but were importoi later. Imrat 
Jadam who was impleaded as defen¬ 
dant I was clearly not a necessary party 
to tiie suit at all, but he has not put in an 
appoaranco at any stage of it. 

The case then was perfectly simple. 
Out of tho Rs 150 paid a3 tho price of * 
the holding tho malguzar was entitled,, 
under S. 6 (5), Tenancy Act, to got 
Rs. 78*14 0, that sum being a chargo oa 
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the purchase money before it was paid to 
the defendants. It was, however, paid to 
the defendants along with the rest ol the 
Rs. 150. This was dono on or after 5th 
October 1925, and the prosont suit was 
tiled on lLth January 1926. The defen¬ 
dants must, therefore, pay the money to 
the plaintiffs. 

The decree of the lower appellate Court, 
which is that of the first Court, will be 
modifiod by the deletion of the declara¬ 
tion of the charge, so as to make it into a 
simple decree for the payment of monoy. 
The appellants will be orderel to pay*the 
whole of the cost3 of the respondents in 
all three Courts. The pleader’s fee in 
this Court will be fifty rupees. 

A.L /R.K, Decree modified. 


A. I. R. 1928 Nagpur 299 

Prideaux, A. J. C. 

Paniurang and others — Plaintiffs — 
Appellants. 

v. 

Gunwant Rao and others —Defendants 
—Respondents. 

First Appeal No. 96-Bof 1925, Decided 
on 31st January 1928, from decree of 
1st Addl. Dist. Judge, Akola, D - 31st 
August 1925, in Civil Suit No. 3 of 1924. 

Civil P. C., 0. 20, II. 1C —Suit under S. 02 
for accounts — Decree passed after framing 
\ issues and talcing evidence—Fact that preli¬ 
minary decree under O. 20 , It. 10 was not 
pa$sc<l does not mike the decree illegal if 
nobody is prejudiced by the procedure. 

Wherein ;i suit under 8. 02, for accounts 
and dismissal of the trustee for mismanage¬ 
ment and for wrongfully disposing of property 
belonging to the trust the trial Court passes a 
decree after framing issues and t iking evidence 
on the incomings and outgoings of the expendi¬ 
ture, the fact that a preliminary decreo under 
O. 20, It. 10 was not passed docs not make the 
decree illegal if nobody is prejudiced by the 
procedure adopted. [P 300 C lj 

G. G. Ilatwalne —for Appellants. 

W. Jf. Pcndharkar —for Respondents. 

Judgment.—This suit is under S. 92, 
Civil P. C., regarding a Trust called 
Payoshni Mata Sansthan” situatod at 
mauza Pa rad h in the Murtijapur taluq. 
The plaintiffs contend that the Trust is 
public charitable and religious, owning 
two fields, Survey No 13 and Survey 
No. 1 6, pot hissa No. 1. The former field 
was gifted to the Trust by one Uaoji Mali 
on 31st July 19L2, and tho latter pur¬ 
chased by the Trust in 1921. Tho plain¬ 


tiffs charge tho defendants with failing 
in the purpose of the Trust, with mis¬ 
management anil with wrongfully dis¬ 
posing of cattle belonging to the Trust. 
Defendant 1, Gun want Rao, has been the 
principal manager and he is accused of 
misappropriating the funds during his 
management from 1905 to 1921. He lias 
kept no accounts. He has purchased 
Survey No. 16, pot hissa No. 1, out of the 
rent of the other field received from 
1915-16 to 1918-19, but has not accounted 
for the rest of tho rent. It is also stated 
that he has to account for Rs. 600 re¬ 
ceived by him for the Trust from one 
Motisa on 25th May 19L7. The plaintiff’s 
case is that this defendant has received 
Rs. 6,000 and they ask him for an ac¬ 
count of this and for his removal. 

Defendant 1 contends that he managed 

tho Sansthan from 1912*13 to 19lb*l9 
with others and then left the manage¬ 
ment owing to his going to live in another 
village. He leased Survey No. 13 for 
1912-13 and 1913*14 for Rs. 200 a year 
and in 1914-15 leased it for live years to 
Motisa, who paid only the first year's 
rent. He admits getting Rs GOO from 
Motisa on 25th May 1917, a sum paid to 
remove kundha from the field. Rs. 300 of 
this ho spent in removing kundha and 
tho balance on Suit No. 420 of 1921 
ho filed against Motisa for recovery of 
tho rent. Out of tho other income he 
spent Rs. 125 for defending Suit No 463 
of 1912 in the Court of the Junior Sub- 
Judge, Akola, brought by tho dor or of 
Survey No. 13. Ho also paid the Govern¬ 
ment assessment of the land every year 
and spent Rs 500 for the feast of the 
Sansthan in Pus 1916. Thus ho had 
spont all that I 10 received. When ho left, 
the management was taken over by one 
Baliram, since dead. Defendants 2 and 3 
were proceeded against ex parte. Defen¬ 
dant 4 wanted to remain a trustee but 
had no objection to tho removal of defen¬ 
dant i from tho Trust. Tho plaintiffs 
doniod that Rs. 500 had been spent .on 
tho Bhundara feast and said that defen¬ 
dant had recovered Rs. 250 a yoar as rent 
from one Gotya for 1919*20 and 1920*21. 
They denied tho spending of Rs. 300 for 
tho removal of tho ‘kundha and conten¬ 
ded that there woro 17 animals belonging 
to the Trust and that defendant 1 had 
sold 12 of theso for Rs. 1,000 and bad 
live worth some Rs. 350 with them. 
They denied that Baliram managed tho 


S 


300 Nagpur Pandurang v. GcNWANT Rao (Prideaux, A. J C.) 1928 


estate. (After narrating the issues, th 9 
judgment proceeded.) The findings of the 
Court below may be summarized as fol¬ 
lows: That defendant 1 did not recover the 
rents'for 1919 20 and 1920-21 as alleged. 
He was not the manager after 1919. De¬ 
fendant 1 had no cattle belonging to the 
Trust and disposed of none. He spent 
Rs. 38 in C. S. No. 463 of 1912. He paid 
Rs. 39 per year as land revenue. In 1916 
he spent Rs. 450 on the Bhandara, Rs, 300 
on removing kundha, and Rs. 203-8-0 in 
Suit No. 42 of 1921. He was never asked 


to account and never refused to do so 
He was not accountable for interest. The 
sanction to the suit is not defective. The 
Judge found that defendant 1 had received 
from the Trust Rs. 1,250 and he had 
spent : Rs. 38 on Suit No. 463 of 1912 ; 
Rs. 273 for laud revenue ; Rs. 450 on the 
bhandara; R 9 . 300 for eradicating kundha 
and Rs. 203-8-0 on Suit No. 42 of 1921 
thus spending Rs. 1,264-8-0 and now owes 
nothing to the estate. The Judge then 
proceeded to draw up a scheme of manage¬ 
ment which has not been objected to in 
this appeal. The costs of the suit were 
directed to be paid from the estate, defen¬ 
dant 1 paying his own oosts. 

The plaintiffs bring this appeal. The 
ground 1 in the memorandum deals with 
.a pure technicality. It is said that O. 20 
:R. 16, Civil P. C., makes u preliminary 
decree mandatory. The procedure adop¬ 
ted may bo wrong but no body has been 
■ prejudiced by it. Issues have been 
iframed and evidence taken up on the 

incomings and outgoings and a decision 

arrived at. I reject this ground. As evi¬ 
dence has been taken on both sides, there is 
no force in tho second ground of the memo¬ 
randum of appeal. The third ground of 
appeal has been very fully argued. It is 
contended here that defendant 1 was in 
actual management of the Trust durinc 

19L9-1920 and said that the following 
circumstances point to this • 

P° ro :P atr “ ks for these years sho« 
defendant 1 as tho nnnager 

42 ° f 192-1 a K ninst Kamtaji 
is filed by defe.id.mt 1 in which he desoribet 
himsolf as manager. 

(cj 1 ho explanation of defendant l of hindino 
over charge to Ralirara is ridiculous. auirw 

atoT" 4 *"*'" D "“'“ ■>“ 


(f) No lease deed or kabuliyat is forthcoming 

although Gotya says a lease for two years was 
written. 

Defendant 1 had kept no accounts and 
this raises a presumption against him. 
He admitted in the enquiry before tho 
Tahsildar that he and Baliram leased out 
S. No. 13 to Gotya Mahar for these two 
years for Rs. 250 a year, but the lease 
money was taken by Baliram. The leasing 
out of this field was a distinct act of 
management on behalf of the SansthaQi 
and it is difficult to understand, if defen¬ 
dant 1 had abandoned his position as 
manager, why he should have admittedly 
taken part in the leasing of the field. It 
is significant that.no written lease is 
forthcoming. Gotya (D. W. 4) is defend¬ 
ant 1 s creature. He is a kamdar mahar 
at the village where defendant 1 was 
patel and where his son is patel now. 
He also speaks to the removal of the 
kundha for Rs. 300, a statement I will 
presently show is absolutely false. The 
witness has given evidence before for 
defendant 1. It clearly lay on defendant 
1 to show when he relinquished his trus¬ 
teeship. His story is he left in 1918, but 
wo find him dealing with the Trust pro¬ 
perty the next two years, and ho must 
have been instrumental in bringing about 
the compromise in the suit filed against 
Kamalbai, the heir of Motisa in 1921, a 
suit which obtained S. No. 16, pot hissa 1, 
for the Trust. That suit, as will be 9 hown 
later, was partly false. He states that 
Baliram compromised tho suit and ho 
consented to it. Why was his consent 
necessary unless ho wa 9 still one of the 
Trustees ? It is admitted that though 

ho states ho handed over the management 

to Baliram he retained whatever Trust 
money he had with him. 

Bahrain's own brother Chandrabhan 
(D. W. 18) says Baliram did not manage 
the estate until 192L. Chabadaji, one of 
tho panchas in the revenue enquiry, said 
speaking in 1924 that oxcopt the last 
three years Gunwantrao was manager. 
There is evidence, • which is believable, 
on the part of the plaintiff to show that 
defendant 1 did not leave the villago until 
192L or 1922. Though the percpatraks 
do not carry much weight, yet tho pro¬ 
babilities are in favour of tho plaintiffs- 
I find that defendant 1 was managor 
when Gotya was tonant and that he is 
responsible for the two years rent 
namely Rs. 500. I have read and considered 
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the evidence on each side as to the bhaa* 
data hold in 1916, and have one to the 
conclusion that it i3 so equally balanced 
that it is impossible to disturb the lower 
Court’s tin ling as to this. 

The evidence a3 to the cattle belonging 
to the Sansthan and to their being inis* 
appropriated by defendant L is so discrep¬ 
ant that it is impossible to come to any 
definite finding and I must agree with 
the lower Court that this portion of the 
plaintitTs* case has nob been proved. 
A 3 to the Rs. 600 said to have been re* 
oeived by defendant 1 as damages for not 
removing the kundha, l have no -doubt 
that the story pub forward is entirely 
false as is the tale that Rs. 300 were paid 
to Gotya to romove Kundha. The truth 
being that this sum was paid by Motisa 
towards his rent, this payment- was not 
mentioned in the suit against Motisa’s 
heir, and there is little doubt that defen¬ 
dant 1, who seems a dishonest person, 
meant to pocket it. That suit was com¬ 
promised for a field and then the heir 
found a receipt passed by defendant L for 
this sum received as rent and started pro¬ 
ceedings for defendant l’s prosecution, 
which proceedings terminated at her 
death. The payment of this Rs. 600 
could not bo denied ; hence the story that 
it was paid a3 damages. When kundha 
has to bo removed by an incoming ten¬ 
ant, the lease states it, an the land has 
to bo returned cleared of that weed, and 
damages are sought if this is not done. 
During a very lengthy experience of this 
matter- I have never known of a case 


and will pay this to the now committee 
through the plaintiffs who will execute 
the decree. Expenses of the plaintiffs 
will he paid by defendant 1 who will also 
bear his own costs throughout. 1 fix 
pleader's fees at Rs. 30. 

N.K, Decree modified. 
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Ghulam Mohicddin, A. J. C. 


Sd r a ij in 
Appellant. 


Dhoniopmt — Defendant — 



Sangidas Bihar Hal and others —Plain¬ 
tiffs—Respondents. 

Second Appeal No. 106-B of 1926, 
Decided on lLth February 1928, from 
decree of 2nd Addl. Dist. Judge, Amraoti, 
D - 24th November 1925, in Transfer 
Civil Appeal No. 30 of 1925. 

(i) Civil P. C., O. 34, R. 3—Mortgagor can 
redeem by payment before day fixed in prelim¬ 
inary decree ; after that day he can only 
apply for extension ani Court may upon good 
cause shown postpone day of payment. 

Tho mortgagor can, as of right, by payment 
into Court on or before the day fixed in the 
preliminary decree, redeem tho property, but 
after that day has passed, he can only apply, 
under the proviso, for an extension of the time 
for payment and the Court may, upon good 
cause shown and upon such terms (if any) as 
it thinks lit, from timo to time postpone the 
day for 6uch paymout. [P 302 C 2] 

(6) Civil P. (7., O. 34, P. 3 —Primary object 
of mortgage is to secure payment of debt and 
is not intended to work as forfeiture of estate — 
Mortgage — T . P. Act, S. 53. 


where damages have been paid during tho 
pendency of a lease for this reason, and 
it is extraordinary that tho Judge trying 
tho case should have accepted this story 
so obviously false. I disbelieve all the 
ovidenco ia support of it and also the tale 
told of Rs. 300 being paid ovor to Gotya 
to remove kundha. Defendant 1 is lia¬ 
ble to account for tho whole of this 

Rs. 600. 

Tho result of the appeal is that defen¬ 
dant l is liable for Rs. 785*8*0. Tho de¬ 
fendant has received from tho ostato 
Rs. 1,7: Y) and has proved an expenditure 
of : 

IVi. 38-0 0 in tho Suit No. 403 of 1012. 

,, 273*0 0 for lurid ruvonuo. 

,, 450-0-0 for Bhundara, and 

,, 203*8-0 for Suit No. 42 of 1021. 

Rs. 904*8*0 

lie thus owes tho Sansthan Rs. 785*8-0 


The primary object of a mortgage is to secure 
the payment of debt, usu illy muoh below the 
market value of the property mortgaged. It is 
not intonded, at least by tho mortgagor, and 
ostensibly also by tho mortgagee, to work as a 
forfeiture of estate : 10 X. L. It. 150. Foil. 

[P 302 C 2] 

fc) Civil P.C. t O. 34, It. 3, proviso—Inabi¬ 
lity to pay because of failure of crop and in¬ 
ability to raise i necessary amount accompanied 
with an affidavit afford good cause f a a first 
enlargement. 

The defendant must state some good reason 
for extension of time, and the words “good 
cause" will bo liberally interpreted with 
leniency towards the debtor in the case of a 
first enlargement. 

The mortgagor applied for extension, because, 
according to him there was a failure of crop, 
and because he could not raise tho necessary 
amount in timo. He filed an alHlavit in sup¬ 
port of his application and had on solemn 
atfirmition repeated the facts in Court. 

Held : that tho facts would afford good 
ciuso for a first enlargement. [P 303 C lj 
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M. B. Niyogi —for Appellant. 

W. B. Pendharkar for Respondents. 

Judgment. It is expedient to give 
a brief statement of the facts so far as 
they are material for the purposes of 
this appeal. The preliminary decree for 

oreciosure was made on 26th January 
1921, in Civil buifc No. 3L4 of 1922 by 
the Subordinate Judge, Chandur, who 
ordered that the defendants can redeem 

o,o pi '° p<3,ty by P a y> Q S into Court Rs 
373-4-0 on or before 26th July 1924, and 

if they fail to make such payment on or 

before the said 26th July 1924, they 

shall be debarred from all right to redeem 

the property. No payment as ordered 

haV1 -m , mad6 ’ fcbe mortgagee applied 
on 30th July 1924, for a final decree 

aeclai ing that fche defendants are debarred 

from all right to redeem the mortgaged 

property, and on this application, the 

Court ordered on 27th August 1924, that 

notices be issued to defendants to show 

cause against the application. Defen- 

dant Narayan appeared in Court on 

8th November 1924, and expressed his 

willingness to pay the decretal amount 

just then, and a so filed an application 

for extension of time up to 8th November 

1924, agreeing to pay such interest as the 

Court orders. He stated in the applica- 

™, th J he 1 c ° uld n °t Pay the amount 
on the due date, as the crop was not 

ready, and also because he could not 
borrow the required amount. This ap¬ 
plication was supported by an affidavit 

The decree-holder refuged to accept the 

amount, and objected to any extension 
of time As another defendant was not 
served, the case was adjourned tn 9 nn! 
December 1921. hioh 

for the decree-holder, who already had 
six weeks to consider over the defendant’s 
application requested the Court to gr aa J 
him time, to reply to the application 

which was granted up to 17th January 

f. 92j ' N ara yan submitted an applioa* 
tion on 13th November 1991 t u . 

allowed to deposit R,. 386 9 0 " 0 "°,? 

to be paid to .tho d.cro.-b 0 , d V°„ n C j7, ‘ 
lowdog^ordor f am0 

payment to plaintiff and p, S3 a receipt 

Wa3 Vft d e 9 r ,,0 f f ed 

pru 15125, that, in its opinion, 
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under the circumstances of the case the 
pioperty should not be foreclosed and the 
period should be extended, and ordered 
payment of interest at Rs. 2 per cent, 
per mensem from the date fixed for pay¬ 
ment up to 3rd April 1925, and allowed 
defendant to deposit the balance within 

a d -1’ y9 A I 7 * 1 * 0 * 3 wa9 deposited on 14th 

ioIl / . an( ^ Passed a final decree oa 

. ApiiI 1925, in favour of defendant 

Narayan. 

The decree-holder appealed against the 
said decree and the learned Second Addi¬ 
tional District Judge, Amraofci, has al¬ 
lowed fche appeal and has passed a final 
decree for foreclosure in 'favour of :fche 
ecree holder. Againsfc fche above decree 
Narayan has filed this appeal, and ifc is 
urge, on his behalf fchafc fche lower appel" 

JV 0 , ° urt ®?Sbfc nofc fco have interfered 
f . , . f Judicial discretion exercised by 

Narayan ^° Ur ^ * n Ranking extension to 

The defendant can as of right, by pay 
U3 0 n into Court on or before the day 
xec in the preliminary decree, redeem 
the property, but after that day has 
sse , he can only apply under the 
Proviso for an extension of the time for 
piymenfc and fche Courfc may, upon good 

cause shown and upon such fcerms (if any) 

as i thinks fifc, from fcime fco time post" 
pone the day for such payment. The 
? uxed for payment; in this case was 
iqoi ^ a ud oa ^th November 

the defendant was ready and will* 
jug to pay fche whole amount;, wifch such 
in oresfc as fche Courfc ordered, and sfcafced 
o reasons as fco why lie could nofc pay 
Q amount in time, and on 20th Novem- 
0 r 1924, with the permission of the 
ourfc, deposited fche amouut. The ques¬ 
tion fco be decided now is as fco whether 
the fcrial Court; was right; in extending 
the fcime by about; four months, and in 
allowing Narayan fco pay fche amount. 

As observed by Sfcanvon, A. J. C., in 
Balkishan v. Atmaram (1) : 

o primary objoot of a inortgago is fco secure 
ho payment of dobt, usually much below the 
market value of tho proporfcy mortgaged. It 
is not intondod, at loasfc by tho mortgagor, and 
ostensibly also by tho mortgagee, to work as a 
forfeiture of osfcato. Therefore, a mortgagee 
who gets back his monoy, with compensation 
for any delay which the mortgagor oould not 
reasonably avoid, suffers no hardship. 

Tn this case ifc is perfectly clear that 
the morfcgageo sutlers no hardship whafc- 

(1) [1914] 10 N. L. R. 150 (154)=2G I. C. 701 * 
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soever and gets hack his money with 
interest at 2 per cent per mensem from 
the date of paycnent'up to the date of 
ordor. The defendant must state some 
good reason for extension of time, and 
the words “good cause" will he liberally 
interpreted with leniency towards the 
debtor in the case of a first enlargement. 
The defendant applied for extension, 
because according to him, there was a 
failure of crop, and because he could not 
raise the necessary amount in time. He 
filed an affidavit in support of his ap¬ 
plication and has on solemn affirmation 
repeated the fact3 in Court. The plain¬ 
tiffs filed an applioatioa on 17th January 
1925, i. e , two months after the defen¬ 
dant had filel his application, and after 
taking one adjournment to reply to the 
facts contained in defendant’s applica¬ 
tion. No affidavit was filed by the plain¬ 
tiffs in support of their application. The 
facts alleged by the defendant for non¬ 
payment by the due date seem to be true 
and the trial Court has rightly extended 
the time for payment. In my opinion 
the facts a3 pointed out above afford good 
cause for a first enlargement. Narayan 
has already paid the whole amount a 3 
ordered by the first Court, and, therefore, 
the decree, dated 18th April 1925, passed 
in his favour by the Sub-Judge, Chandur, 
is restored and the decree passed by 
the Second Additional District Judge, 
Amraoti, is sot aside. The respondents 
will pay the costs of the appellant in 
this Court and tho Courts below. I fix 
Rs. 20 as pleader’s foes in this Court- 

D.B. R.K. Decree set aside. 
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Findlay, J. C. 

Maroti R io — Plaintiff—Appellant. 



Tulsa Dai —Defendant—Respondent. 


Second Appeal No. 588 of 1925, De¬ 
cided on 22nd February.1928, from docreo 
of Dist. Judge, Nagpur, D/• 19th Decem¬ 
ber 1925, in Civil Appeal No.lGL of 1925. 

I*] I'Mdlord and' Tenant—Assessment of 
Ichudlcasht yield docs not represent projlls. 


In the caso oU khudkiisht fiold. the asssos- 

i “ r Poetical Purpose-,, rarely represents 
anything like tho profits which can he scoured 
therefrom. [ t - 303 c -n 


(6) Landlord and Tenant—Lease by mort¬ 
gagor — Test to determine whether it was in¬ 
tended to diminish security laid down. 

Tho tost to determine whether lease granted 
by a mortgagor malguzar is a transaction in 
thoordiuarycour.se cf management or inten¬ 
ded to diminish tho security of the mortgagee, 
is whether he would have granted the lease 
himself if he had known that he was to con¬ 
tinue indefinitely as a full owner of the pro¬ 
perty: A. I. It. 1921 \ ay. 2 26, Eel. on. 

[F 304 C 2] 

M. R. Rohde — for Appellants. 

M. R. Indurlar — for Respondents. 

Judgment.—This case was, by ray 
order of 1st April 1927, * remanded to the 
lower appellate Court for a finding as to 
whether tho lease evidenced by P.14 was 
a prudent transaction carried through by 
the mortgagor malguzar in the ordinary 
course of management, or was a transac¬ 
tion intended to diminish the security 
of tho mortgagee. The Judge of tho first 
Court and the Judge of the appellate 
Court have both come to a finding con¬ 
trary to the contentions of the appellant, 
and in this Court a long argument has 
been addressed to me why these findings 
should not he accepted. Much has 
been made of the fact that, under the 
lease, tho rent has been raised from 
Rs. 23 to Rs. 40, hut I am in full agree¬ 
ment with the learned District Judge 
that, in the case of a khudkasht field, the 
assessment, for practical purposes, 
rarely represents anything like the pro¬ 
fits which can be secured from a khud¬ 
kasht field. No doubt, for tho purpose 
of the Settlement Code, the rent assessed 
on a khudkasht field represents a propor¬ 
tion of tho assessment plus a theoretical 
profit or rent, but for a 30-acro field like 
the present one tho Rs. 40 rent probably 
represents only a fraction of its yearly 
value whoever holds it. The very best 
proof of it is that the mortgagor took 
also a premium of no loss than Rs. 1,000 
which represents nearly 70 years purchase 
at the assessed rent of Rs. 23. In any 
event the fact of tho payment of this 
largo premium to tho mortgagor, at a 
time whon ho was endeavouring to stave 
oil final decree being passed, is of itself 
an obvious indication of tho nature of 
tho transaction so far as tho mortgagor 
was concerned. lie was obviously out 
dishonestly to raako what profit he could 
mako out of tho property and all the 
facts suggest his mala lidos, f assume 
hero that tho Rs 1,600 was paid, which 
* Cvitlo A. 1. K. 1927 Nag. 299.J “ 
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is, on appellant's case, so far favourable 
to him, bub I agree with the Judge 
of the first Court that considerable 
doubt exists as to whether the money 
ever did pass. 

As regards the lessor and lessee being 
relations, it may be that they are only 
distantly connected by marriage, bub the 
point is that the appellant has other 
lands in this village and was a man 
likely to be in touch with the lambardar. 

The obvious result of the case was 
to deprive the decree-holder of a large 
and substantial portion of the property 
likely to be foreclosed in his favour. It 
is true he would receive Rs. 40 en¬ 
hanced rent settled under the lease, bub 
that would be a very inadequate return 
in view of the obvious potential value of 
this land on which the premium of 
Rs. 1,600 was paid, of which the mort- 
gagee*decree holdor receives nothing at 
all. 

Some argument has been addressed to 
me that, even if Ganpatrao’s action was 
mala fide, there is nothing to show that 
the present appellant was also involved 
in the fraud on the decree holder. My 
attention in this connexion has boon 
directed to the Registrar’s endorsement 
on tho back of the deed, in which the 
executant alleged that he did not receive 
tho full consideration and that ho had 
only intended to transfer 20 acres and 
not 30 acros. This only goes to suggest 
that Ganpatrao was a thoroughly unre¬ 
liable man, but at the same time tho 
circumstances of this case make it, in my 
opinion, impossible to hold, on auy rea¬ 
sonable hypothesis, that the lessee was 
not aware of the impending final decree 
and must indeed have known well that 
the whole lease transaction was a mala 
fide one on the part of Ganpatrao who 
intended to profit his own pocket at the 
expense of tho plaintiff (mortgagee). 

Decisions like those in Ishan Ghunder 
v Dishu Sirdar (1) and Hakim Lai v 
Mooshohar Sahu (2) can have no applica¬ 
tion whatever in the obvious facts of this 
case. My attention has boon directed to 
the decision of ETallifax, A. J. C„ in 
Karu y. Pandia (3), a decision with 
which I am in full agreement. If wo 
apply the test therein laid down to tho 


(1) [1897] 24 Cal. 825=1 C 

(2) [1907] 34 Cal. 995=11 C 
L. J. 410. 

(3) A. I. R. 1924 Nag. 22G. 


W. N. 6G j. 

W. N. 889—6 C. 


present case, e g., is it likely that the 
lessor would have granted this lease him¬ 
self, if he had known that he was to con¬ 
tinue indefinitely as the full owner of 
the property ? I am of opinion that, on 
the proved facts of the present case, 
there cxn be only one answer to this 
question and that is a negative one. 

The whole case, in short, is one which 
cannot admit of the slightest doubt that 
tho lease was nob only one which obvi- 
ously was not granted in the ordinary 
course of management, bub, for the rea¬ 
sons given by both the lower Courts, 
was clearly a mala fide ono, and there is 
every reason to suppose that the lessee 
being already a tenant in the village and 
being already a connexion by marriage 
with, and acquaintance of, the lessor, 
must have been well aware of these facts. 
It may or may not be thAt the lessor and 
lessee subsequently fell out over details 
of the transaction, bub that is a natural 
and common occurrence in the case of 
persons prepared to enter into such 
shady bargains. The obvious result of 
the transaction was to deprive tho decree- 
holder of the valuable portion of the pro¬ 
perty eventually foreclosed in his favour. 
The terms of the transaction, the time 
when it took place, and the relationship 
between the lessor and lessee, all go to 
suggest tho mala fide nature of tho tran¬ 
saction, and, even apart from this, there 
cannot be the slightest doubt bub that, 
on tho facts proved, the present lease 
could not for one moment be supposed to 
have been an ordinary one carried 
through by the lambardar in the course 

of his normal management of the vil* 
lage. 

I am in full agreement with tho find 
ing of the learnod District Judge and 1 
am ot opinion, therefore, that the plain¬ 
tiff, on tho said finding and on the find¬ 
ings givon in my judgment of 1st April 
1927, cannot possibly succeed in tho pres¬ 
ent suit. The appeal is accordingly 
dismissed. Tho appellant must boar tho 
respondent’s costs in all throe Courts. 

A.L./r.k. Appeal dismissed. 
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A. I. R. 1928 Nagpur 305 ( 1) 

Kinkhede, A. J. C. 

Harakchand — Plaintifl Applicant 

v. 

Secretary of State for * India Defen* 
dant—Respondent. 

Civil Revn No. 107*B of 1927, Deoided 
on 28th February 1928, from decree of S. 
C. C J. Akola, D/- 22nd February 1927. 

Railways Act, S. 72 — Plaintiff suing for 
damages due to non-delivery of goods and not 
admitting loss of goods—Initial burden lies on 
Railway Company to prove loss—On proof of 
loss burden shifts to plaintiff of proving wilful 
neglect . 

Where a Railway Company was sued for 
damages for loss caused by nou-dolivery of 
plaintiff's goods and plaintiff did not admit that 
the goods were lost to the Railway Company: 

Held : that the initial burden lay on the 
Railway Company to show that it had earned 
the protection of the risk-notes, by proving loss 
of goods to it [A. I. R. 1923 Cal. 65, Foil.) and 
that on proof of loss by the Company the bur¬ 
den would shift on to plaintifl to show wilful 
neglect on'tho part of the Company.[E* 305 C 1,2] 

G. G. Batvalne —for Applicant. 

17. B. Pendharkar —for Non-Applicant. 

Judgment. —Out of a consignment 
of sugar booked from Wadi Bunder 
on 1st April 1925, consisting of 40 
bags, plaintiff got’, 33 bags only on 9th 
April 1925. The rest wore not delivered. 
Hence be sued defendant Company for 
damagos caused for non-delivery of his 
goods. The defence was that the Com* 

1 pany was not liable because of the Risk 
Forms A and B and that the seven bags 
were lost in transit. Neither party ad* 
ducod any oral evidence. 

A perusal of the lower Court's decision, 
para. 2, will clearly show that the Court 
below has proceeded on an erroneous view 
as to tho burden of proof in such a case. 
What tho plaintiff alleged was a loss to 
himself caused by the non-delivery. Ho 
did not admit that the goods were lost to 
tho Railway Administration. That was 

4 a mattor within the special knowledge of 

tho Railway Company and tho latter had 

the burden of proving facts which would 

Ishow that it had oarnod tho protection of 

'the risk-notos. Tho law on tho point is 

(Very clearly sot forth in tho latest caso of 

tho dofondant Company reported in G. I. 

P. Ry. Co. v. Jes ling Patwari a). 

Rankin, G. J , observes at p. 139 [of 55 
Caf.] 

_lt i*i however, no^ossarv for tho Rill wav Com- 
U) A. 1. It. 192* Gal. 05=55 Gal. 152. 
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pany to get the benefit of this warranty, to 
show that the goods are lost, at least to show in 
the first instance that the goods aro uot thou 
and there in tho control of the Railway Admin¬ 
istration, so that thoy ‘ might have been deli¬ 
vered to the proper consignee. In my judg¬ 
ment, therefore, on both propositions the neces¬ 
sity of showing that there has been a loss and 
that the initial burden of proof is on the Rail¬ 
way Company, tho cases (referred to by him) 
have to be followed. 

As further observed at p. 140: 

The Railway Company seeking tho advantage 
of the guarantee that they will be held harmless 
for certain things must have the duty in the 
first instance of bringing themselves within tho 
language of that guarantee. 

I do not think I need multiply any 
authorities. 

It is very likely that the Railway Com¬ 
pany may have no difficulty in showing 
that at the time these seven bags should 
have been delivered they were lost to the 
Railway Administration. Tho correspon¬ 
dence which the Company is presumed to 
have made, if produced, would have 
thrown a flood of light on this question. 
But there appears to have existed some 
misppprehension in the minds of all con¬ 
cerned in this case as to the necessity of 
proving loss to tho Railway Administra¬ 
tion and the party on whom the initial 
burden lay. I therefore set aside the deci¬ 
sion and remand the case for a fresh deci- 

* 

9ion on the merits after giving the parties 
full opprtunities to allege and prove facts 
relevant to the two propositions which are 
necessary to bo established in this case. 
It is »hardly necessary to point out that 
it is only after the loss is proved by the 
defendant^ Company that the burden ol| 
proving wilful neglect” as defined by 
their Lordships of the Privy Council in 
the caso of A. B. Tambole v. G. I. P .| 
Ry. A. I. R. 1928 P C. 24, will be shifted 
to.the plaintiff. The revision, therefore, 
succeeds. 

The costs of this revision will he paid 
by tho defendant Company. The costs in 
the Court below shall abide the result. 

D.B./r.k. Case remanded. 


A. I. R. 1928 Nagpur 305 (2) 

Findlay, J. C. 

British Equitable Assurance Co ., Ltd. 
—Dofondant—Applicant. 

v. 

Rajara m Plaintiff — Non-Applicant 
Miso Appln. No. Of, of 1927, Deoided 
on 8th March 1928, for roviow of order 
of Findlay, J. C., in Civil Revision 
No. 295 of 1927 


-306 Nagpur 'Bai.vuv. 

(а) Civil P. C., 0. 47, R. 1 — Apposite law 
not applied—Review lies. 

Where the question involved is not that the 
Court had taken a wrong view of or had 
misinterpreted the law, but the apposite law 
had not been applied at all, an ^application for 
review does prima facie lie : A. I. R. 1922 
P. C. 122 and A. I. R. 1925 Nag. 266, Re}. 

. [P 306 C 2] 

( б ) Civil P . C., S. 20 (c) — Suit on fire 
insurance Part of cause of action arises when 
fire occurs. 

lor a suit on a fire insurance a part of the 
cause of action arises where the fire occurs 
and under S. 20, Cl. (c) the suit is maintainable 
at that place : Read v. t Brown , (1989) 22 Q. B. 
D. 128 and Oallxand v. Champian (1797) 7 T. 
R• 205, Rel* on. ‘ [p 3 cg C 2] 

P. C. Dutta and S. C. Bosali —for Ap- 
plicanfc. 

D. T. Mangalmoorti and V. R. Dhoke 

for Non*Applicant. 

Order. This is an application for 
review of my order in Civil Eevision 
No. 295 of 1927. In my order of 15th 
.December 1927 I held that the only 
matter on which notice should issue to 
the non-applicant was with regard to the 
question of whore cause of action arose : 

1 vide grounds 1 and 2 of the application 
for review. 

On the present application coming on 
for hearing the non-applicant raised a 
preliminary objection, on the strength of 
the decision of their Lordships of the 
Privy Council in Chhajju Ram v. Neki 
Ram (1), cf. also Ramchandra v. Govind- 
rao (2), that the present application for 
review did not lie. I do not think, how¬ 
ever, that the question hero in the pres¬ 
ent roviow, on the applicant’s case is 
so much of the Court having taken a 
wrong view, of, or having misinter¬ 
preted the law, as of its not having ap¬ 
plied the apposite law at all, and in . 
those circumstances, I think the applica¬ 
tion for review prima facie lies. 

Coming to the merits of the case, my 

attention has been invited to Exnin 9 
attached to S. 20, Civil P. C., and I have 

been asked to hold-that, as the accept¬ 
ance by the company of the proposal was 
made in Bombay and as further under 
the terms of the policy the money there¬ 
under was to bo paid in Bombay, the 
■cause of action must be held to have 
arisen entirely in Bombay ; and, if this 
wore so, it is urged that the present suit 
was barred from theJurisdiction of the 

(1) A. 1. R. 19U2 P. ’C. -- 

1. A.14MP.C.) * Lnh * 127= ^ 

(• 2 ) A. 1. It. 1925 Nag. 263=23 N. L. It. 53 
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Nagpur Court. In this connexion, I 
have been referred to the deoision of the 
Jupiter General Insurance Co ., Ltd. v. 
Abdul Aziz (3), which decision is so far 
in favour of the contention of the ap¬ 
plicant. For my own part, J am, how¬ 
ever, with all deference unable to accept 
the said decision as a correct exposition 
of tho law with reference to an insu¬ 
rance suit like the present. Undoubtedly 
in ray opinion, the fire having occurred 
in the Nagpur District, at least part of 
the cause of action arose therein and, 
therefore, under Cl. (c), S. 20, Civil P. C.. 
the suit is, in my opinion, maintainable- 
by the Nagpur Courts. It is impossible 
in my opinion to hold that the mere 
acceptance of the proposal by the Com¬ 
pany in Bombay and the mere faot that 
the money is payable in Bombay con¬ 
stitute the whole cause of action. The 
fiie, which occurred in the Nagpur Dis¬ 
trict, was a necessary ingredient therein 
before the completed cause of action 
aiose. This view is in accordance with 
the definition of cause of action ” pro¬ 
pounded in Read v. Brown (4) and it 
hnds further support in the case of Galr 
and v. Champion (5). 

I am of -opinion, therefore, that the 
suit is entortainable in the Nagpur Courts 
and the present application for review 
fails and is dismissed. The applicant 
must boar tho non-applicant’s costs. I 
hx Rs. 25 as pleader’s fees. 


a.l./r.k. 


Application dismissed. 


m noL^oo 19 ^ 3 Kang - 185=1 226. 

(4) [1889]| 22 Q. B. D. 128=58 L. J. Q. B 

r\l°= GO n ^ T * 250=37 W. R. 131. 

(5) [1797] 7 T. R. *205. 
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Findlay, J. C. 

Ba/aji Plaintitl—Appellant. 

v. 

Bandurang and others —Defendants —- 

Respondents. 

Second Appeal No. 309 of 1926, De¬ 
cided on 31st July 1928, from decree of 
Addl. Dist. Judge, Nagpur, D, - 16fch 

February 1928, in Civil Appoal No. 98 
of 1925. 


Balaji V. Pasddranq (Fin-ilay, J. C ) 


1928 

(a) Practice—Plea—Objection as to paramount 
title not raised and decision reached — Jud j- 
ment cannot be reversed —Ciui? i'. C. S. 0 *. 

When the parties to a mortgage suit allowed a 
matter of paramount title to go to trial without 
objection, a reversal of the judgment of "ho first 
Court ou tho ground that the issue was not pro¬ 
perly triable in the action should not bo olio .ved. 
There cannot be said to be a flaw in tho matter 
of jurisdiction. At the most there is an 
undue or unnecessary extension of the frame 
of the litigation and the scope of the enquiry; 

33 Cal. 126, Rel. on. [P 307 C 2] 

[b) Evidence Act , S. Ill — Possession with 
seller after sale. 

If possession does not pass unde? the silt*, a 

presumption is apt to arise straightawav teat 

the sale-deed is a fraudulent one. [P 303 C 1] 

M. Li. Bobdc —for Appellant. 

G. R Deo—ior Respondent '6. 

Judgment. —The plain till Balaji cimo 
•.to Court claiming on a mortgage-deed, 
dated 2nd .June 192L, for Rs. 200 ex¬ 
ecuted by tho lirst two defetidanfcs-respon- 
<leuts P&ndurang and Govind; uuder it a 
house situated in Nagpur was hypothe¬ 
cated. Defendant L admitted execution 
and the receipt of consideration under tho 
mortgage-deed. The case proceeded ex 
parte against defendant 2. Defendant- 
respondent 3, Sadasheo, was impleaded 
.as being in possession of the property. 

It is with his case that I am now con¬ 
cerned. ilia position in the first Court 
and throughout has boon that the house 
belonged exclusively to defendant 2 and 
that it was attached and auctioned by 
the criminal Court in a criminal case 
against that defendant and was pur¬ 
chased by him (defendant 3) free of en¬ 
cumbrances. lie, therefore, claimed that 
he was not bound to rodeein the plain¬ 
tiffs mortgage and ho further alleged 
that tho mortgage was a fictitious and 
• void one. 

Tho first Court founl that the mort- 
-gage had been executed and duly attested 
hut that consideration had not passed 
thereunder. The Subordinate Judge fur¬ 
ther held that the mortgage was execute 1 
for an unlawful object with a view to 
defeat the claim of creditors and that in 
short, the deed in question was a ficti¬ 
tious and void one. On those findings he 
-dismissed tho suit against all the defen¬ 
dants. The plain till appealed to the 
Court of the Additional District Judge, 
Nagpur, who confirmed the findings of 
the first Court and dismissed tho appeal. 
The plaintiff has now come up to this 
‘Court on second appeal. 

An important print urged on hriiall 
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of the appellant is that as defendant d 
pleaded a paramount title, he ought to 
have been discharged from the suit. In 
this connexion reliance lias been placed 
on tho remarks of Mookerjce, J., in 
J agues war Dutt v. Bhuban Mohan, Mi Ur a, 
(I). It is of interest, however, to note 
that tho SD-called paramount title plea 
was for the first time explicitly raised at 
a very late stage, viz , on 171b July 1925, 
some 2i months after the issues had been 
frame!. In my opinion, however, there 
was, in reality, no question of paramount 
title as such. Defendant-respondent 3’s 
case was not that the house did not 
belong to tho mortgagor but that tho 
mortgage was an invalid one. Even, 
however, if it can, by any stretch of 
reasoning, he held that the said defen¬ 
dant’s idea amounted to one of para¬ 
mount title, it is perfectly obvious that 
the plaintiff or the other defendants 
took no objection to the plea in tho first 
Court and it was only in tho Court of 
lirst appeal that objection was raised on 
this score. It seems to me that, when 
a defendant like this raises a question of 
paramount title and tho matter is allowed 
to go to trial on that issue in the first 
Court without objection from tho obhoi 
parties, there cannot he said to ho a flaw 
in the matter of jurisdiction. At the 
most, the r e was an undue or unnecessary 
extension of tho frame of the litigatioD 
and tho scope of tho enquiry. So far as 
the nutitiousness of the mortgage and the 
like wore concerned, it would equally 
have boon opon to tho other defendants, 
to raise similar objections. I conour 
with Rampini and Mookerjeo, JJ , in the 
view taken by them in tho Calcutta 
decision just quoted, that when the 
parties have allowed a matter of para-j 
mount title to go to trial without objec-| 
tion, a reversal of tho judgment of tho 
lirst Court on tho ground that the issue 
was not properly triable in the action 
should not be allowed. This, therefore, 
disposes of the first ground of appeal. 

Tho noxb point urged is that the lower 
Courts should have necessarily deter¬ 
mined tho vexed question in tho case as 
te whether tho house belonged solely to 
defendant 1, or jointly to defendants L 
and 2, and it has been urgol in this con¬ 
nexion that, in the latter event, the 
plaintiff’s claim would have been entitle l 
to succeed at least to tho extent of one* 


(1) [IUJ'jJ J i Cal. 4*2'j = j C. i.. J. 20.. 
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half. Ia the peculiar circumstances of 
this case, however, I am unable to see 
that it was essential to determine this 
question. Once the matter of the ficti¬ 
tious or real nature of the mortgage had 
been agitated, a decision to the former 
effect would necessarily imply the failure 
of the whole of the plaintiff’s suit. The 
main matter agitated on appeal has, 
however, been with reference to the 
nature of the mortgage in question. It 
has been urged that the judgment of the 
Additional District Judge in this con¬ 
nexion is a faulty one, that only general 
reasons are advanced in favour of the 
view taken and that there has, in any 
event, been insufficient proof that the 
mortgagee was a party to the design. I 
am unable, however, to accept these con¬ 
tentions. It seems to me that both the 
lower Courts have given very weighty 
reasons indeed in favour of the view that 
the mortgage was undoubtedly a fraudu¬ 
lent and fictitious one. Only a few days 
after its execution did the prosecution 
of defendant 2 arise and it is fairly clear 
that, before its execution, he had ad¬ 
mitted having committed defalcations. 

The motive, therefore, for endeavouring, 
by the execution of the mortgage, to 
delay, embarrass, or altogether prevent 

possession of the property passing, is ob¬ 
vious on the face of it. It has been sug¬ 
gested that if the motives of tho parties 
to this mortgage deed were as supposed 
what they would have entered in it 
would have been a sale transaction, but 
the obvious reply to that is that such a 
transaction often is inconvenient from 
the point of view of the present owner. 
If possession does not pass under the 
sale, a presumption is apt to arise 
straightaway that tho sale-deed is a 
fraudulent one. The conduct of the 
appellant in rushing into the transaction 
in the way he did is, on the fact of it 
suspicious and it is perfectly obvious 
that he made no proper enquiry whatever 
and it is almost incredible that, if ho is 
a professional banker and went into this 
transaction with absolutely clean hands 
he must not have been unaware that it 

was a shady one. The non-examination 

of the vendor, to whom the money 
raised under the mortgage was to be paid 
is peculiarly significant and I am i n - 

?' ,n0 , d Jo 9h * r ° doubt expressed by 
the Additional District Judge as to whe¬ 
ther any such person in reality existed 


The finding as to the mortgage being a 
fictitious one, which has been arrived at 
by both the lower Courts,. is, no doubt, 
one of law based on inferences from the 
evidence, which this Court could inter¬ 
fere with on second appeal, but, after 
examining the evidence, I can see nd 
ground whatever which would justify my 
disturbing that finding. 

It has lastly been urged that the plain-* 
tiff should have been allowed to prove 
his acoount-books. Copies of the ac¬ 
count-books were produced in Court on 
6bh May 1925; plaintiff’s evidence was 
taken on 17th July 1925, but apparently 
he did not then produce the originals, nor' 
can I find that, in the first Court, any 
prayer was made for adjournment in this* 
connexion! It must not be meant to 
imply here that the plaintiff would have 
been entitled to such an adjournment 
except on strong cause being shown. The • 
matuor of tho account-books, seems to me 
of a very minor importance, because if, 
as I believe, tho plaintiff was aware of 
the nature of this mortgage and of the • 
real motive for its execution, there can- 

little doubt that he would not be • 
prepared to have his accounts in such a 
form that they would at least superfici¬ 
ally support the idea of consideration 
having passed. 

The case is one, in short, in which the • 
conclusions arrived at by the lower ap¬ 
pellate Court are, in my opinion in¬ 
evitably correct. The appeal is dis¬ 
missed. The appellant must bear the res¬ 
pondents’ costs. Costs in the lower 
Courts as already ordered. 

A.l./r.k. Appeal dismissed. 
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Kolhatkar, A. J. C. 

Mahadeo and another —Defendants — 

Appellants. 

v. 

Ganeshram and others — Plaintiffs— 
Respondents. 

Second Appeal No. 393-B of 1927, De¬ 
cided on 16th June 1928, from decree of 
Dist. Judge, Amraobi, D - 13th October 
1927, in Civil Appeal No. 80 of 1927. 

{a) Civil F. C., S. 100 —Construction of a 
document is a question of law. 

Whether a certain document is a will and 
cot a gift or a family arrangement, depends 
upon the right construction of a document and 
involves a question of law. 84 .1//. 570, Foil. 

[P 310 C 2 ]. 
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MAHADEO v GanE-SHRAM (Kolhatkar, A. J. C.) 
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(6) Family arrangement — It is resortedto 
[for protecting the family property or making 
suitable provision for a female member. 

The family arrangement or settlement is 
ordinarily resorted to in the interests of the 
whole family when recourso to it. is esseutial to 
protect the family property from the extrava¬ 
gance of a particular member of tho family, or 
to make a suitable provision for a female 
member of tho family. 6 All, -600, [P. C.), Jtef. 

[I* 311 C 2) 

(c) Family arrangement—Object of the trans¬ 
action determines the character and not the 
consent of the members. 

It is the object and purpose of a transaction 
which determines whether it has the character 
of a family arrangement or settlement. That; 
character is not determined by tho mere fact of 
its being consented to by the other members of 
tho family. [P 312 C 1] 

(rZ) Transfer of Property Act, S. 11 — -Vo 
proof of enquiry as to vendor's power to trans- 
. fer—Aid of S. 41 cannot be invoked. 

Where there is no evidence to prove that a 
vendee took reasonable care to ascertain that 
the vendor had power to make tho transfer and 
that he acted in good faith in the matter ot 
taking the property from the vendor, it is not 
* open to him to iuvoke tho aid of S. 41. 

[P 313 C 1] 

D. T. Mangalmurti and R. S. Gokhalc 
— for Appellants. 

S. B. Gokhale , R. iV. Ohandurkar , 
A. V. Khare and W. B. Pendharhar —for 
Respondents. 

Judgment. — ft is expedient to sot out 
the following genealogical table explain¬ 
ing the relationship of tho parties to the 
•suit for partition giving rise to this 
appeal. 


the death of tho mother of defen¬ 
dant 6, Mahadoo and his real brother 
Daulat, his grand-father Madhoji execut¬ 
ed a will on 7th Juno 1897, whereby bo 
bequeathed the aforesaid two fields to his 
two motherless grandsons, Mahadeo and 
Daulat Tho will was attested by both tho 
sons of Madhoji viz., Ramji and Krishna* 
ji. On the death of Madhoji in the year 
1916 the fields were mutated in the name 
of defendant 6, Mahadeo. It was alleged 
on behalf of defendant 6 whoso defence 
was adopted by defendant 12 his mort¬ 
gagee that the two fields in question were 
the self-acquired property of the testator, 
Madhoji, and that he was competent to 
dispose of them by will. It was urged 
in the alternative that even if the said 
fields'be held to he joint family pro¬ 
perty, the will was consented to by the 
then adult members of the family, and 
was hence binding on the plaintiffs. 
Defendant 6 also sot up adverse posses¬ 
sion for the statutory period of twelve 
years. For the purposes of this appeal 
it is unnecessary to refer to the pleadings 
of parties respecting the other properties 
involved in the suit. The trial Court re¬ 
corded the following findings in regard to 
the two fields in question, aod passed a 
preliminary deoree on 31st January 1927: 

(1) Madhoji oxecuted tho will dated 7th June 
1807 in respect of the two fields in suit of 
Mahimapur. 


(2) The slid fields were not tho self-acquired 
property of the testator, and he had no right to 

Madhoji 
(died in 1010) 


1 .1 

Uamji Krishnaji 

Deft. 1 wife Yashoda deft. 0 


Mahadeo 
Jt-ft. 6 by the 

I 

(first wife) 

I 

J.mrao deft. 8 


Daulat Shamruo Balwantrao Nana Oulab A jab 

died in (1‘lfi. 1) (deft. 2) (deft. 3) (defts. 4 and 5) 

1808 (by | 

the first Bhaorao minor 

wife (plfi. 2) 


4 Tho only subject-matter of this second 

appeal consists of two fields cos. 1 1 and 
13/ L, situated in the village Mahimapur 
in Chandur Taluq. These two holds are 
in possession of defendant 6, Mahadeo, 
the stop brother of plaintiff 1 and 
•defendants 2, 3, 4 and 5, and they are 
mortgaged by him to defendant 12, 
( buioshram. Defendant G, Mahadeo, 
•claimed tho two holds as his self-acquired 
property. It seems that some time*after 


dispose ot them by will. They were joint fami¬ 
ly property. 

(3) The will was not executed with Ibo 
consent of the adult members, and was not 
valid under Hindu Law. 

(f) The two fields are not tho self-acquired 
property of defendant <’*, Mahadoo. The mort¬ 
gages executed by him cannot affect the rest of 
the cop itcernors. 

f5) Defend mt G, Mahadeo, was not in adverse 
possession of tho two fields lor tho statutory 
period, and tho plaintiffs clai n in regard to 
them is not time birred. 
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From the preliminary decree for par¬ 
tition passed by the Court of first in¬ 
stance, defendant 12, Ganeshram, ap¬ 
pealed to the Court of the District 1 Judge. 
It appears, on a reference to the record 
of the lower appellate Court;, that 
respondent 8, viz. defendant 6, Mahadeo, 
put in cross-objeotions which virtually 
supported the appeal. The lower ap¬ 
pellate Court dismissed the appeal, 
holding that the two fields in ques¬ 
tion formed part of the joint family 
estate, that the document of which 
Ex. D-16 was a copy was really a will 
and not a gift or family arrangement 
taking effect from the date of its execu¬ 
tion, that Krishuaji and Ramji assented 
to the will, that the will did not amount 
to a family arrangement to fcake'effect 
after the testator’s death, that there was 
no such consent as would bind the sons 
of . Krishnaji, and that at any rate 
plaintiff 1, Shamrao, was not bound by 
Krishnaji's consent. 

From the decree of the lower appel¬ 
late Court, two appeals have been pre¬ 
ferred in this Court one by defendant 
6, Mahadeo, and the other by defen¬ 
dant 12, Ganeshram. The former is 
numbered 393-13 of 1927, and the latter 
is numbered 33-B of 1928. This judg¬ 
ment will govern the disposal of both 
these appeals. 


It is argued on behalf of the appel 
lants in this Court that Ex. D-16 a cop> 
of the will evidenced a gift involving a 
present transfer, and being consented 
to by the two sons of Madhoji was 
bindmg on the whole family, including 
plaintiffs 1 and 2, Shamrao and his 

minor son Bhaorao. It ig f ur fchei 

maintained that even if it be held tc 
embody a will, it was a family arrange : 
ment oi settlement accepted by the then 
members of the family, and was acted 
upon, and was consequently binding ag 
such an arrangement or settlement* on 
the other members of the family, even if 
delivery of possession of the fields in 
quest.on was postponed to the date of 

Madhoji s death On the other hand it is 

o' 6 f , d f°fi be ! a ? , of tho respondents 1 to 
3 that the decision of the lower appel¬ 
late Court to he efifect that tho docu¬ 
ment was a will and not a gift or a 
fam, y arrangement, being a finding on a 

X. « w.r 0 f ,i*',V' S °" Cou“ t. 

a n n 3 r 4 . thlS oont ention the appel¬ 
lants learned counsel points out that 


the question of the character of tha 
transaction evidenced by Ex. D-16 de¬ 
pends on the right construction of the 
document which constitutes a question- 
of law and can be considered in second' 
appeal. Now the question of the right 
construction of a document involves, as 
pointed out in Fateh Chand v Kishan 
Kunwar (l), a question of law and conse-' 
quently admits of being considered in 
second appeal. As regards the first coni 
tention of the appellants, the contents of 
the document appear to run counter to 
it. It would appear therefrom that the 
legatees were to become owners of the- 
property and were to manage it after the 
death of the testator, Madhoji, and that 
the latter was to manage it during his 
life time. It is no doubt true that- 
the will refers mainly to management 
and not to ownership, but had the- 
document been intended to operate as 
a gift involving a present transfer of 
the property to Mahadeo and Daulat* 
and had Madhoji intended to manage the 
property and to remain in possession 
thereoi on their behalf, he would have- 
made over the management and possession* 
to Mahadeo, as soon as the latter attained- 
majority. In that case only, Madhoji 
would have been deemed to have held 
possession of the property on behalf of 
Mahadeo and bis younger brother. But. 
the fact of Madhoji having continued in 
possession and management of the pro¬ 
perty till his death clearly goes to indi¬ 
cate that he was to remain owner thereof 
in his lifetime, and that the transfer was 
to operate after his death. 

There is one circumstance to be* 
noted in this connexion which affords- 
another indication of tho fact that- 
the transaction evidenced by tho docu¬ 
ment was a will and not a gift* 
Tho appellant has admitted in the wit¬ 
ness-box as his third witness that ho took 
a lease ot tho fields in suit from Madhoji 
for the three years precoding tho latter’s 
death, and that he actually paid tho lease 
monoy to Madhoji for those throe years* 
Now if the property was transferred to 
Mahadeo in 1897, why did he take a lease 
of big own property from another person 
The fact of taking this lease tho¬ 
roughly disproves the allegod character ot 
tbe transaction as a gift- inter vivos in¬ 
volving a present transfer. It would seem 

(I) [1912] “34 All* 579=16 I. C. 67=39 I.~a7 
247 (P. C.). 
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from the testimony of ''v itlial, witness 8 
of defendant 6, the appellant Mahadeo, 
that it was after the death of Madhoji 
that defendant 6, Mahadeo, began to cul- 
tivate the fields in suit, and that before 
that Madhoji himself cultivated them till 
his death. The testator’s continuous 
possession on his own account till his 
death exposes the unsouDdness of the 
appellant s contention that the transac- 
tion was a gift and not a will. For all 
these reasons I cannot accede to the ap¬ 
pellant’s contention that the transaction 
embodied in Ex. D*16 was virtually a 
gift and not a will. The case Subbar ami 
Reddi v. Rammamma (2) is an authority 
for the proposition that such a will is 
invalid and inoperative as against the 
other members of the family. 

As regards the second contention of the 
appellants, under the circumstances of 
the case, I am not prepared to hold that 
the will evidenced a family arrangement 
or settlement which was accepted and 
acted upon by the then members of the 
family. As coparceners, Madhoji's two 
grandsons Mahadeo and Daulat, were en¬ 
titled to a share in the family property. 
They were as much entitled to such a 
share as Krishnaji’s other sons who were 
living on the date of the will and who 
were born thereafter. There was there¬ 
fore no necessity for making a provision 
for Mahadeo and Daulat by way of a 
family arrangement or settlement. It 
seems from the recitals in Ex. D-1G that 
the testator Madhoji feared that his two 
grandsons by the first wifo of Krishnaji 
would ho neglected by Krishnaji. who 
had married again, and by his second 
wife, and hence he made a devise in their 
favour. It was thus out of affection or 
pity for his two motherless grandsons 
that Madhoji made a provision for thorn 
which was to take effect after his death. 
Madhoji was at perfect liberty to make 
such a provision if ho was competent 
under Hindu law to bequeath the family 
property. But from this fact it does not 
necessarily follow that the provision was 
mado by way of family arrangement or 
settlement. If there was a likelihood of 
the two grandsons being negleotod by his 
father and his stepmother what they 
really needed was a largor share of the 
affection of the other members of the 
family to compensate for the loss of the 

(2) 119-20J 43 Mid. 8*21 = 1-2 M. U W. 240=60 
I. C. G81=(1920) M. >Y. N\ .29. 


affection of their deceased mother, and 
not a larger share in the family property. 
The family arrangement or settlement i9 
ordinarily resorted to in the interests ol 
the whole family when recourse to it is 
ossential to protect the family property; 
from the extravagance of a particular 
member of the family, as in the case ol 
Rai Bishenchand v. lit. Asmaida Kocr (3) 
cited on appellant’s behalf, or when it is 
proposed to make a suitable provision for 
a female member of the family. It is 
for such purposes and other purposes of 
a similar nature that a family arrange¬ 
ment or settlement is offected. It has 
been already observed that in the present 
case Mahadeo and Daulat were entitled 
as a matter of right to a sharo in the 
family property as coparceners. There 
was therefore no occasion or necessity 
for making a provision for them, and for 
thus adding to their share in the family 
property, and consequently the devise in 
question in favour of Mahadeo and Daulat 
canuot he regarded as evidencing a family 
arrangement or settlement It is this 
aspect of the transaction in question 
which distinguishes the present caso from 
the oases Rai Bishenchand v. lit. Asmeida 
Kocr (3), Brijrajsing v. Sheodansingh (4) 
and Patro Chariar v. Srinivasa Chariar 
(5), relied on by the appellant’s learned 
counsel. In Rai Bishenchand v. lit. 
Asmeida Kocr (3), the grandfather made, 
with the consent of his profligate son, 
a gift of the whole ancestral estate in 
favour of his minor grandson, after 
making an adequate provision for the 
son's share in the property in order to 
save the property from the son's extrava¬ 
gance, and bonce the transfer was upheld 
as a family arrangement. 

In Brij Raj Singh v. Sheodan Sing (4), 
the will virtually amounted to a partition 
of tho family property, and being held to 
have been intended to operate from its 
date, was treated as a family arrange¬ 
ment binding on all the members of the 
family, whilo in Patro Chariar v. Shri- 
nivasa Chariar (5), the father bequeathed 
a portion of his ancestral proporty to his 
daughter, with the consent of his adult 
son and all the roiations interested in a 

(3) [1881 \ 0 All, 500=11 1. A. 104=4 S ir. 612 
(P. C.J. 

(4) [10131 36 All. 337=19 I. C. $20=10 I. A. 
101 (P.C.). 

(5) [19171 40 Mud. 1122=32 M. U .1. 301=5 
M. L. \V. 611=10 l.C. 118=(1917) M.\Y.N\ 
365. 
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minor son of his, the portion allotted to 
the daughter being reasonable in extent. 
The very nature of the bequest indicated 
that it partook of the character of a 
family arrangement or settlement. But 
in the present case the devise in question 
is lacking in the object which justifies 
a family arrangement or settlement. The 
case Lakshmichand v. Anandi (6), in 
which two brothers who were the sole 


owners of the family property executed 
a registered agreement by way of a will 
providing that in the event of the death 
of either of them his widow should take 
a life interest in the moiety of the whole 
estate, and in the event of both of them 
dying without a male issue, the daughters 
of each or their male issue should divide 
their father s share seems to me to have 
no bearing on the case in question as the 
decision turned upon considerations which 
are not pertinent to the present case. It 
is the object and purpose of a transaction 
which determines whether it has the 
character of a family arrangement or 
settlement. That character is not deter¬ 
mined by the mere fact of its being con¬ 
sented to by the other members of family. 

The case Patro Chariar v. Shinivasci 
Cliariar (5), does not appear to me to 


countenance the appellant s contention 
as the decision therein rested upon th< 
finding that the will was operative in iti 
character as a family settlement and no 
as a will. No authority has been citec 
on the appellant’s behalf to the effec 
that a will assented to by the othe 
adult coparceners is valid irrospectiv. 
of its character as a family arrangemen 
or settlement. It i9 consequently un 
necessary to enter into the question whe 
ther the will in question was assente< 
to by the then adult members of th 
family. Even if it was so assented i 
would not he binding on the family. I 

may, however, be observed in this con 

nexion that, it is extremely doubtfu 
whether Knshnaji was competent a 

‘l 10 . g "2 r , dlan , of 1,is minor son Shamrar 
plainMff 1 who is shown in the plain 

filed in October 1924 to bo 32 years old 

and who must have therefore been som 

time before the execution of the wil! 

and must have been living in 1897 th 

beharf of '• i11 ' t ^ C ° 0rd hi3 o 

tion wh° v, . S1 ? amra ° to a transac 

tion which was obviously detrimental t 

<G) i23(PXj! 26 C ‘ 64=48 An - 313=53 I... 


the interests of the latter. If he was not 
competent to consent to the will, the 
devise could not be operative against 
and binding on plaintiff 1, Shamrao. 
Further the only members of the family 
who could be adversely affected by the 
will were evidently Krishnaji’s sons other 
than the legatees Mahadeo and Daulat. 
It is the consent of such members that 
would be needed to validate the will, if 
the will could be validated by such con* 
sent. The consent accorded by Ramji 
and Krishnaji on their own account 
would therefore be of no help in validat* 
ing the will as against the other mem* 
hers of the family. It is, however, un¬ 
necessary to dwell on this point any 
further as a will even if consented to by 
other members of the family cannot be 
operative and valid, unless it amounts 
to a family arrangement or settlement. 
For the reasons set forth above I concur 
with the lower appellate Court in hold¬ 
ing that the transaction evidenced by 
Ex. D-16 is neither a gift inter vivos nor 
a family arrangement nor a settlement, 
but that it is a will, and that the will is 
inoperative as against the other mem* 
ber9 of the family. This disposes of the 
grounds set out in Mahadeo’s memoran¬ 
dum of appeal, and grounds Nos. 1 and 
2 in that of Ganeshram. 

The contention involved in ground No. 3 
in Ganeshram s appeal to the effect that 
an issue should have been framed by the 
Court of first instance as to whether the 
will was consented to by all the adult 
members of the family including the 
plainbift s mother Yashoda, was not 
pressed at the hearing by Ganeshram’s 
learned counsel. Even if Ganeshram had 
succeeded in establishing that Yashoda 
consented to the will, her consent would 
have been of no avail as she could not bo 
the ! egal guardian of her then minor 
son Shamrao, plaintiff 1, so long as his 
father was living. The question whether 
it was in the interests of the minor to 
accord such a consent has been already 

considered. 

The only contention which now re¬ 
mains to be considered ooncorns the plea 
resting on the provisions of S. 41, Trans* 
for of Property Act, involved in grounds 
4 and 5 in Ganeshram s appeal. This 
plea does not seem to have been raised in 
either of the two lower Courts. The 
question involved therein is mostly, if 
not wholly, a question of faot. No ques* 
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Order of Reference 

The question ro 


tion of fact can be raised for th3 first 
time in second appeal I am referred by 
Ganeshram’s learned counsel to para. (9) 
of defendant 6's written statement and 
it is urged that the plea was taken 
iu tho Court of first instance. But on 
perusing fcho contents of para (9) I 
that the said plea wa3 not specihcally 
and pointedly raised in the paragraph 
with the result that tho plaintill's had 
no occasion and wore not called upon to 
reply to suoh a plea, that no speoitic issue 
was formulated on tho point and no evi 
dence wa 3 led thereon. There is no evi 
dence on record to prove that Ganeshram 
took reasonable care to ascertain that his 
mortgagor had power to make tho trans¬ 
fer and that he noted in good faith in the 
matter of taking the mortgage from 
Mahadeo. In absence of such proof he 

• cannot avail himself of S. 41. In these 

• circumstances it is not open to him in 
■this Court to invoke the aid of the 

•section. 

The result is that tho appeals of both 
Mahadeo and Ganeshram fail and are in 
consequence dismissed. The costs of the 
two appeals will bo borne by the respec¬ 
tive appellants. As regirds tho costs 
incurred in tho Courts below, they will 
*bo borne as ordered. 


A.L./ft.K. 


Appeals dismissed. 
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Hallifax and Kotval, A. J. C’s. 

Bamchandra —Plaintiff. 


v. 


Sambashiv —Defendant. 

Civil Ref. No. 174 of 1920, Decided on 
2Hth February 1027, made by 2nd Class 
Sub*Judge, Chanda, D - 19th April 1920. 

## (a) Specific Relief Act, S. 0 —Tenant 
dispossessed b y third person—Landlord cannot 
sue for actual possession : 22 N. I*. R. 30 = 

A. 1. R. 192G Nag. 290=94 l. C. 70, Over- 

i ruled. 

Where a tenant is dispossessed of a certain 
land by a person other than his landlord, the 
landlord cannot sue under the Speailio Relief 
Act, S. 9, for its actual possession : 10 C. P. 

L. It. 154, Foil. [P 314 C 1] 

(6) Specific Relief Act, S. 9 -—Meaning of “any 
person claiming through him ", illustrated. 

Whore a tenant is dispossessed of land by a 
person other than landlord and tho tenancy 
has eithor been terminated or surrendered, the 
landlord is a person claiming possession of the 
land through the tenant within the meaning of 
• S. 9 : 2* Mad. *233 and 15 C. W. X. 291, Jtel. on. 

IP 310 C 1] 

Ji. H. Jiobdc — for Plaintiff. 


Hallifax, A J. C - 

{erred to this Court under S. 1 U, Civil 
P. C., is which of two officially pub 
listed judgments of this Court, each the 
judgment of a single Judge, is correct. 
This is cne of the not inconsiderable 
number of cases in which a judgment of 
a singlo Judge of this Court has been 
officially published, presumably through 
inadvertence, though it breaks the rule 
of practice that a single Judge is bound 
to follow all officially published rulings 
till they have been overruled by a Bench. 
The inconvenience caused by the mistake 
is apparent. Tho learned Subordinate 
Judge who made the reference states tho 
opinion that the two conflicting judg¬ 
ments aro “ of equally binding autho¬ 
rity. ” That would mean that neither 
is of any authority at all, its effect being 
cancelled by the other, and indeed it is 
bard to say that that is not the actual 
position. The only means of escape from 
such an impossible position is to refer the 
question to a Bench, which will overrule 

one decision or the other. 

The facts of the present case, including 

those not yet proved but assumed to be 
true for the purposes of tho decision, are 
those. The original plaintiff Balaji 
Rangari (who has since died and been 
succeeded a9 plaintiff by his son Ram* 
ebandra) was the owner of a house, used 
as a shop, and of a plot of land adjoin¬ 
ing it in the town of Chanda, which for 
some years he has boon letting out on 
oral leases from year to year to one 
Utfcamchand Marwari. The term of the 
la 9 t lease given before the present suit 
was instituted was from 29th October 
1924 to 18th October 1925. On 26th 
February 1925 the defendant Sambashiv 
Komti dispossessed tho tenant Uttam* 
chand of the open plot, hut not of the 
house, and on 3rd August of the same 
year tho landlord BalajiJiled the present 
suit, claiming to ho restored to posses¬ 
sion under S. 9, Speoitic Relief Act. 

On 7th September 1925 the defendant 
put in a writton statement alleging facts 
rotating to tho merits of tlie case, and 
also pleading that the plaintiff was not 
entitled to possession of the land, on his 
own showing, and therefore could not 
maintain this suit undor S 9, Specific 
Relief Act. it appears that tho tenant 
Uttamchand is quite willing to ho joined 
in tho suit as a plaintiff* with his lanl* 
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lord, bufe the question was not raised till 
twelve days after the expiry of six months 
from the dispossession. 

But for the decisions that have been 
mentioned, there would seem to me to he 
no question to decide in the case. We 
have to do nothing more than apply the 
Plain words of S. 9, Specific Relief Act. 
Ihat section lays down that any person 
dispossessed of immovable property may 
recover possession thereof. A right to 
leoeive rent is immovable property, and 
a person dispossessed of that right can 
recover possession of that right, but he 

recover possession of the land, of 
wmch he was not in possession and has 

n ° fc j e ° dis P° ssesse( l. It was Uttam- 
chand who was dispossessed of the land 

here not the plaintiff, and Uttamchand 
a one could regain possession of it. The 
plaintiff was apparently not dispossessed 
even of his right to recover the rent from 
Uttamchand, anyhow not by the defen¬ 
dant, and that is the only immovable pro¬ 
perty of whicli he can claim possession. 

It is, however, necessary to discuss the 
rulings that have been mentioned in this 
connexion. Balaram Misar v. Bairagi 
Mali (1), decided by Ismay, J. C., in 1898 
is not exactly in point, but contains a 
clear definition of what is undoubtedly 
meant by possession in the section under 
consideration, except that for the word 
land, which was sufficient for the pur- 
poses of that case, we must, to make the 
definition more generally applicable, sub¬ 
stitute the words immovable property 
which appear in the section itself. The 
meaning of the word “possession” in that 
section thon is a physical detention or 
occupation of immovable property. I n 
Omkarsha Bapu v. Anantsha Bapu (2) 
decided in 1903, Drake-Brockman J C ’ 
held very distinctly that where a tenant 
has been ejected by a person other than 
h.s landlord, the landlord cannot sue 

under the Spec A Relief Act for actual 

possession of the land. 

The fact that the contrary view was 
taken by Prideaux, A. J. G „ in SaZher- 

kkan v ‘ Ab *» l _ Sattarkhan (3), has led to 
the present reference. My learned brother 
mentioned the judgment in Dinkarska 
Bapu v . Anantsha Bapu ( 2 ), an d also that 
in Sonaton Shome v. Sheikh Hclim ( 4 ) 

( 1 ) [1898] 12 0. p. L. R 50 ----* 

(2) [1903] 16 C. P. L R 154 

(3) A. I. R. 1026 Nac 20n-^ o m r r, 

(4) [1902] 6 C. W^616 • L * R * 3 °- 
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decided by the Calcutta High Court- 

in 1902, which is to the same effect. He- 

considered, however, that the authority of 

these two cases was outweighed by that 

to the contrary in three cases of the* 

Calcutta High Court, two of the Madras- 

High Court and one of the Court of the* 

Judicial Commissioner of Oudh ; the- 

judgment contains no discussion of the' 
question itself. 

None of the three Calcutta cases has- 
been officially published. The first of 
them is Bindubashini Chaudhurani v. 
Jahmani Chaudhurani (5), which was de- 
cided in 1897 but was not published, even 
unofficially, till 1902. The learned Judge’s- 
leason for holding that a suit by a land*- 
loid not himself entitled to possession 
was not outside the purview of S. 9 was* 
that they had not been referred to any 
case in which this narrow construction- 
o the section had been adopted. The> 

m 6 oi x ? onaton Thorne v. Sheikh Helim 
(4; which takes the contrary view, was* 
deoided in 1902, and also appears in the 
same unofficial publication. 

In Akhil Chandra Dey v. Akhil Chan - 
Biswas (6), deoided in April 1910,. 
he Calcutta High. Court indicated a 

eamng to the opinion that the ruling in* 
oonaton Shome v. Sheikh Helim (4) was' 

Wr ^ n ?* k Qcause it had never been followed 
and there were five rulings to the con¬ 
trary effect, but refused to deoide the* 
point, as it was not necessary for the deci¬ 
sion of the case. Nobin Das v. Kailash 

iqw [ l( \ ra Dey (7), was also decided in 
iyi0, but some months later. The deci¬ 
sion rests on “ a review of the authori* 
ties, hut mainly on the fact that the* 
tenancy had been surrendered to the land¬ 
lord before the suit was tiled, that is to* 
say, that ho was entitled to the possession 

he sought. 

In the first of the two Madras oases-' 
mentioned Jayannatha Charry v. Rama-. 
Bayer (8), decided in 1904, the tenant’s 
interest had terminated before the suit 
was filed. On this decision, as on that 
in the last Calcutta case mentioned, it 
ma y bo remarked that though the land¬ 
lord became entitled to possession of ther 
land itself on the termination of the ten¬ 
ant’s interest, he could not bo said to- 


(3) [1909' 

<G) f 1911 


13 C. W. N. 303=1 1. O. 150. 

/ - - 15 C. W. N. 715=10 I. 0. *155. 

(7) [1911] 15 O. W. N. 291=7 I. C. 921=1 
C. L. J. 483. 

(S) [1901] 28 Mad. 238. 
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havo bean dispossessed of it, a3 he had 1 : 
never had possession since the hoginning t 
of the tenant’s interest. The learned s 
Judges of the Madras High Court also i 
based their decision on an unreported case r 

of their own Court, in which 1 

it was held that the right to oolleo- ron. was j 
immovable property, and bat an action 
be brought under S. 9, Specific Relief - c., j 

the dispossession of that right. 

That hardly supports the view that he 
could sue for possession of another right 
of which he had not been dispossessed. 

The view that this judgment and the 
unreported case mentioned in it do sup 
port was taken in 1010 by the same Hig 
Court in Rathiiasabapathi Pillcii v. 
Ramasami Aiyar (9). In that case the 
plaintiff said he was the landlord of coi 
tain lands and claimed a declaration of 
his right to possession through tenants 
and an injunction restraining the dofon 
dants from obstructing that right. It 
was objected that be could not get these 
reliefs without suing for possession of 
the landlord’s right to receive rents, 
and he pleaded he could not got posses 
sion because the tenants held it. It was 
held that ho was entitled (and therefore 
hound) to sue for possession of the right 
he claimed, the right to receive rents, 
and it was incidentally mentioned that 
he could sue for possession of that right 
oven under S. 9, Specific Relief Act That 
again is not saying that he could suo foi 
actual possession of the land, which he 
was not holding, and therefore had not 
loBt and was not entitled to hold. 

The judgment of the Judicial Commis¬ 
sioners of Oudh in 1915 in Nthat Singh 
v. Raghuraj Bahadur Singh (10), is prin¬ 
ted in another private publication. The 
only question that arose in that case was 
whether the right to collect rents, of 
which the plaintiffs said they had been 
dispossessed, was immovable property of 
the sort mentioned in S. 9 or not, an«l 
the learned Judges decided that it was. 
Thereafter they expressed their opinions 
on several more or loss cognate questions 
of law, and finally fouQil that tho plain¬ 
tiffs had never boon dispossessed of their 
right to collect rents at all, so that even 
the question of the naturo of that right 
did not arise 

It appears then that of the six eise9 

(9) UOIO) 33 Mad. 452=20 M. U J. 301=5 

I. C. G30=f 1910) M. W. N. 112. 

(10) [1910] is O.C. 333=32 1. C. 202=3 O. Tj. 

J. 5Ho. 
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mentioned as supporting the proposition 
that a person is entitled to sue for pus 
session of land which ho is not entitled tc 
possess, having transferred that right to 
another, one only supports it fully. That 
is tho earliest of the Calcutta cases, 
Bindulcishini Chaudhurani v.-Snmati 
Jah navi Chaudhurani (5), and the reason 
for taking that view is that the contrary 
view had apparently never been taken. 
In one other case, Nihal Singh v. Rcighir 
raj Bahadur Singh 10), the learned 
Judges expressed an opinion that that 
view was correct, but tho question was 
not before thorn for decision. In the 
second Calcutta case mentioned, an ex¬ 
pression of opinion on tho point would 
havo been an obiter dictum if it had been 
expressed, hut it was not. In the third 
Calcutta case as in the first of the two 
Madras oases, the plaintiff was entitled tc 
the possession he claimed, that is actual 
possession of the land, before he filed his. 
suit, aud in both the Madras cases all that 
is laid down U that the right to collect 
rents is immovable property within the 
moaning of S. 9, Specific Relief Act. 

If t-hen the question is to ho decided on 
authority, ’ that is to say on the mere 
face of its having been decided previously 
one way or the other, without any exam¬ 
ination of the reasons given for those 
decisions, the position is this. In sup¬ 
port of the view accepted by my learned 
brother in Samshcrkhan v. Abdul Sattar- 
khan (3), there i 3 one judgment of^ the 
Calcutta High Court given in 1B97 and 
obiter dicta in another judgment of the 
same Court and in a judgment of the 
Oudh Court, none of which lias been 
officially published, that i3 to say, accep¬ 
ted by tho whole Court as correct. Against 
that view there are two officially pub¬ 
lished judgments of tho Madras High 
Court of which one is perhaps neither for 
or against it, and tho two officially repor¬ 
ted decisions of this Court already men* 
i tioned. 

. The matter does not, however, appear 
to me open to any argument, as a stato 
moot of it in tho words of tho section 
j itself, with only such explanatory intoi 
k polations as are open to no question, must 
• necessarily he tho correct view. That 
q statement is as follows : . 

if any person is dispossessed witbou, n»> 

S consent, of immovable property (including the 
right to recover rout) otherwise than in due 
course of law, he or any person claiming (pm»- 
session of that property) through him may by 
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suit recover possession thereof, notwithstanding 
any other title (to that property) that may be 
set up in that suit. 

In this case therefore Ramaohandra 
cannot sue under S. 9, Specific Relief 
Act to recover actual possession of the 
land, because he was not in possession of 
it and was not dispossessed of it ; he 
could sue for possession of the right to 
recover rent from Uttamchand if he had 
been dispossessed of it but he has not. 

The question of law to be referred to a 
Bench, to which the question of the cor¬ 
rectness of the decision in Samshcrkhan 
v. Abdul Sattarkhan (3), is subsidiary, is 
whether the plaintiff is entitled to main¬ 
tain the present suit or not in the cir¬ 
cumstances set out at the beginning of 
this judgment. 

Order 

Hallifax and Kotval, A. J. C’s — 

We have nothing to add to what is said 
in the order of reference made by one of 
us, with which we agree, except on one 
minor matter. It is suggested in para. 9 
of that order that the fact of the tenancy 
having been surrendered would not give 
the landlord the right to sue under S. 9, 
Specific Relief Act, as was held in Jayan- 
natha Charry v. Rama Raycr (8), and 
Nobin Das v. Kailash Chandra Dey (7), 
because the landlord could not be said to 
have been dispossessed ; he was merely 
excluded from possession on the termi¬ 
nation of the tenant’s interest. It would 
seem, however, that under those circum¬ 
stances the landlord would be a person 

claiming possession of the land through 

the person who was actually dispossessed 

We are of opinion that the plaintiff 

Kamachandra is not entitled to maintain 
the present suit. 

A.L./R.K. Reference answered. 
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First Appeal No. 35-B of 1928 rw; 
ded on 7th July 190 s i nm i Ueci , 

^ (fl) Court*foes let 7 /i i o ? « 

— Appeal—Pronertii i ! , ’ Art* 1 

1r°m liability o] ( J mo^eVc^-Z^- 
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rent Court-fees is payable on value of the pro¬ 
perty or on decretal amount whichever is 
less . 

Where in appeal the appellant seeks exonera¬ 
tion of any property from liability under mort¬ 
gage-decree, or wants the appellate Opurts to 
make the excluded property also liable under 
the decree, the relief sought is not merely 
declaratory, but that a consequential relief of 
exemption of specific property from, or its in¬ 
clusion within, the scope of the decree is defi¬ 
nitely claimed and therefore a Court-fee of 
Rs. 10 is not sufficient. It is the value of the 
debt or the value of the property, whichever 
may be less, that determines the value of the 
relief iu appeal for purposes of the Court-fees 

^no : o A/’®’ 1927 Pat • 46 ; A. I. B. 1926 Lah. 
40S; 30 Mad. 9(S(F.B.); and 4 Mad. 339 ; Bel. 

on ‘ [P 318 C 2] 

(&) Interpretation o] Statutes—Fiscal enact¬ 
ment must be strictly construed. 

Unless the language of a fiscal enactment 

e ‘ g.i Court-fees Act, is clear and unambiguous 

so as to entitle the Court to levy higher duty 

on a relief, it must be construed very strictly 

and not in a manner that would result in 

demanding more Court-fee for a less valuable 
daim. [p 318 0 2 ] 

G. G. Hatroalne —for Appellant. 

Order. The appellant was 9 ued along 
with his father, respondent 2, by respon¬ 
dent I on the basis of a mortgage with a 
stipulation for foreclosure of the mort¬ 
gaged property. The principal sum 
secured by the mortgage is Rs. 3,500 and 
the amount sought to be recovered by 
suit Rs. 6,141-4 0. A preliminary decree 
for foreclosure in lieu of Rs. 6,678-3*6 has 
been passed against both the defendants. 
The appellant comes up in appeal asking 
for two reliefs : (i) that the mortgage 

be held to be inoperative as against his 
share in the property and (ii) that the 
price of redemption be reduced by 
Rs. 690-7*6. The appellant paid a fixed 
fee of Rs. 10 only on the first, and an 
ad valorem foe on the second of the reliefs. 
The office pointed out that the proper 
fee for the first relief was not Rs. 10 but 
^ fee calculated on the value of the pro¬ 
perty sought to bo exempted from the 
operation of the decree. On being called 
upon to show cau9o why an ad valorem 
fee should not be demandod of him on 
the first relief, the appellant urged that 
the relief claimod being only declaratory, 
a fee of Rs. 10 only was quite sufficient. 

I do not agree with the appellant's 
learned pleader's contention. So far as 
1 have been able to judge of the nature 
of the first relief, it is self-evident that, 
the appellant disputes the mortgagee’s 
right to foreclose his share of the mort- 
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gaged property ia lieu of the mortgage 
debt declared by the decree, lu other 
words, he claims his own share to be 
completely exempted from all liability 
for every single pie of the decreo. No 
doubt for purposes of this relief, he need 
nob, and evea doo3 not, dispute the extent 
of the price of redemption He does not 
ciro whether the decree stands for the 
entire amount or for a smaller sum as 
against the other defonlant so long a9 
his own share of the property is exempted. 
He does not mind whether the rest ot 
the property is lost to the other defen¬ 
dant or not, in lieu of the debt or any 
portion thereof. In short, if he disputes 
the mortgagees right to foreclose his 
share of the mortgaged property, he must 
pay Court-fee on the principal sum of 
Rs. 3,500 ; because if the mortgagee’s 
right to foreclose any property is in dis¬ 
pute iu appeal, the view taken in Dhiraj 
Singh v. Rajaram (I) and Jkasiram v. 
Liladhar (2) justifies the levy of Court- 
fee on the principal sum and not on the 
value of the property, or on the amount 
of the decree. 

If this Court for any reasons were to re¬ 
fuse him the first relief, he intimates 
that, then only he will have the need 
to press for the second relief claimed 
by him,'namely, that the price of redemp¬ 
tion be reduced by a certain amount. 
Out of the two reliefs the first one of 
* exemption of his share is the main or 
larger relief, and the second relief which 
is one of reduction of the price is a sub¬ 
sidiary or smaller relief. In such cises 
Court-fee is leviable on the larger of the 
two reliefs. 

The further question, therefore, is 
whether a fixed foe of R 3 . 10 on the relief 
of exemption, as on a declaratory suit, is 
sulliciont, or the appellant must he called 
upon to pay Court-fee on tho principal 
sum secured by tho mortgage, or on any 
other sum or value representing either 
/% the valuo of the debt from payment where¬ 
of or, the valuo of the property in respect 
of which, tho exemption is sought in 
appeal. What then are the considera¬ 
tions on which tho valuo of a rolief in 
suit or appoal is to depend. 

In Krishnama Chanar v. Srinivasa 
Ay ij a agar (3) it was pointed out that for 
purposes of jurisdictional value there are 

(1) U010J 0 N. Ij. K. 164=8 1. C. 1125. 

U) [1913] 0 N. I .. R. 80=20 1. C. 257. 

(3j [1832] 1 Mad. 33'J. 


two considerations — the amount of tho 
charge, aad tho valuo of the property it 
is sought to make available for tho satis¬ 
faction of the charge. The Judges of the 
Madras High Court observed in tbit case 
that, if the valuo of the property i9 in 
excess of tho charge, the valuo is tho 
amount of the charge, for the subject of 
the suit i3 the right to make tho pro¬ 
perty available for the satisfaction of tho 
whole charge ; but where the value of 
the property is less than the amount of 
the charge, the subject-matter is the 
right to make the property available 
for the satisfaction of the charge so 
far as the property will suffice, and 
and if it cannot sulfice to satisfy more 
than a sum proportionate to its value, 
and consequently in such cases the value 
of the subject-matter is the value of the 
property. This view was accepted by 
Ismay, J. C., in Mojiram v. N and ram 
U) in which also the question was a9 re¬ 
gards the jurisdictional value of a claim. 

The principle laid down in the afore¬ 
said Madras case was extended with ap¬ 
proval by tho Full Bench of the Madras 
High Court itself in Ramkrishna Reddi 
v Kotta Kota Reddi (5), even to a case 
in which they had to determine the value 
of the subject-matter in dispute in appeal 
for purposes of Court-fees payable on 
the memorandum of appeal. Another 
previous decision of tho same High Court 
reported as Yen leap pa v. Narsinha ( 6 ) 
was also noticed with approval and ac¬ 
cepted as laying down a correct principle 
of law. In Vcnlcappa v. Narsinha (6J 
tho decree directed tho payment of a 
certain amount, and in default that the 
lands of the defendants be sold and the 
sale proceeds applied to payment of tho 
debt. Some of tho defondants appealed 
against so much of the decree as declared 
tho liability of their property and prayed 
that tho samo bo released from tbe decree; 
it was held that tho relief sought was 
not merely declaratory but one for 
exoneration of the appellants' land from 
liability, and that tho proper stamp to ho 
paid on tho memorandum of appeal was, 
not Rs. 10 as in a declaratory decree, 
hut a feu calculated on the value of ‘the 
debt not exceeding, however, tho value of 
tho property. According to tho Madras 
High Court then, tho roliof of oxomption 

(4) (1002) 1 > C. l\ I;. It. 161. 

(.'») (1007J 30 Mat). 0 , = 10 M. L. J. 1£>S-(P.B.). 

(0) [13b7J 10 Mud. 187. 
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‘■of property is not merely declaratory, and 
the value of the debt or the value of pro* 
pert.y, whichever is the less, determines 
the value of the relief in appeal for pur - 
poses of Court-fees in such cases. In 
short, the less is the criterion. 

This view was accepted by the Calcutta 
High Court in Jagatdhor v. Brown (7), 
and Alt. Bibi Umatul Batul v. Alt. Nanji 
Koer (8) and also in Jugal Brawl Singh 
v. Parbhu Narain Jha (9) where it was 
held that where the appellant in an ap¬ 
peal against a mortgage decree does not 
dispute the amount decreed but raises a 
■question of the liability of certain pro¬ 
perties the value of the appeal for the 
purpose of the Court-fees is the value of 
such properties. Sch 2, Art. 17, Cl. (6), 
Court-fees Act (7 of 1870) has no appli¬ 
cation to such a case. The reason is 
obvious ; it cannot be said that the 
value of the subject-matter in dispute in 
appeal cannot be estimated 

In Kachera v. Eliaragsingh (10) where 
the Madras Full Bench was followed -it 
was held that Court-fee should bo paid 
on the valuo of the property sought to be 
rendered liable iu appeal. A decision 
reported as Tharumal v. Chandu Ram 
(11) is to the same effect. In it also a 
■ Court-fee of Rs. 10 was held insufficient. 


Aladho Ray v. Alt. Bibi Alahbuwa 
Rita (12) was a case in which a purchase 
of a portion of the mortgaged propert 
had appealed claiming exemption of hi 
property from liability under the decree 
it was hold that, if the value of the pro 
perties purchased by the appellants wa 
less than the decretal amount ad valoren 
Court-fee on the valuo of the propertie 
was payable, but if the value of sucl 
properties was not less than the decreta 
amount an ad valorom Court-fee on th 
decretal araouht was payable. The Labor 
High Court also in Atma Singh v. Nathu 
mat (Id; took the same view. 

It is thus clear that, whore in appea 
the appellant seeks exoneration of am 

property from liability under the mort 

gage decree, or wants the appellate Court 

(7) 1133=10- 0. W. N. 1010= 

fflj [1907] lie \v N 705-11 r 
, (9) [1910J 37 C,il 9U=8 I~C ' 7 ' 

;U0, U911] 3J All . 20=7 I -c/si^V A. L. J 

U1) C w!r 1 1 1 916 R ' 1916=38 U 133=59 P 

■*88 a i rumK'V- 721. 

1 V a. 1. R. 192G Lih. 403=7 Lih. 215. 


to make the excluded property also liable 
under the decree, the relief sought is not 
merely declaratory, but that a conse¬ 
quential relief of exemption of specific 
property from or its inclusion within, 
the scope of the decree is definitely 
claimed and therefore a Court-fee of Rs 10 
is not sufficient. It is the value of the 
debt or the value of the property, which"! 
ever may he less, that determines the 
value of the relief in appeal for purposes 
of the Court-fees Act. 

The decision of this Court reported in 
Ghasiram v. Liladhar (2) is to the effect 
that where in appeal there is no 'dispute 
as to the price of redemption, and the dis¬ 
pute is confined entirely to the right to 

foreclose and that only in respect of a 
portion of the property, the correct valu¬ 
ation for the purposes of calculating the 
ourt-foe of the claim in appeal is the 
principal sum secured by the mortgage. 
Ihe reasoning on which this conclusion 

is based is thus stated at p. 88 of the 
report: 


oaunot 


f v, . .» . *» 1 Lu any show of reason be said 

n .. 0 °* the dispute relating to only a 

portion °f the property makes any difference. 

, ' i° U Vl resu ^ * a demanding more fora 

ess valuable claim. If in this case the claim 
in the lowor Court has been for foreclosure of 

° f tho P r °P° r ty which has beeu de- 
* 1 or of tho remainder that his been 

c ared not liable, tho assumed value of the 
claim for tho purpose of calculating tho amount 

payable as Court-foes on the plaint would havo 

ceeu still the principal sum secured by the 
ior gage, and that valuation would, as ex¬ 
plained in Dhiraj singh v. Raj a ram (l), be tho 
correct valuation in appeal. 

With all duo deference, I think, I 
must refrain from accepting such a con - 
struotion, because unless the language of 
the fiscal enactment like the Court-fees 
Aot is clear and unambiguous so as to 
entitle the Court to levy higher duty on 
a relief, it must be construed very 


strictly and not in a manner 

that would result in demanding more (Court- 

fee; for a loss valuable claim. 


[f the value to tho appellant is tho 
test, as I think it ought to be, then it 
follows that tho valuation of the subject- 
matter in dispute in appeal must bo 
determined with reference to tho amount 


at which he values the prejudice caussd 
to him by the decree ho appeals against. 
If he appeals against only that part of 
the decree which injuriously affects him 
or his interest, and he finds that the said 
injury is fully remedied, eithor by in¬ 
cluding or oxoQorating certain property, 
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within or from the scope of the decree, 
or by reducing or enhancing the amount 
of the decree, as the case may ho, and if 
the value of such a relief is capable of 
being estimated in money, I do not see 
any valid reason why the “assumed” 
value for purposes of Oourt-fees should 
-continue to bo a constant factor even at 
the stage of appeal as observed in Dhiray 
singk v. Rajaram (l). 

It is very likely that in some cases the 
•amount of the liability may bo less than 
the value of the property, and in others 
the value of the property may be less 
•than the amount of the debt. To levy 
Court-fee on the lesser of the two values 
would be consistent with the principle 
underlying the Court-fees Act as also 
the reported cases referred to above. It 
would be unjust to call upon an appellant 
to pay Court-feo on tho value of the pro¬ 
perty even if the debt from tho payment 
of which he seeks exemption, be less than 
the price of his property. Similarly, it 
would be inequitable to demand Court- 
fee with reference to the value of tho 
•entire debt even though tho debt or tho 
proportion chargeable against any pro¬ 
perty be loss than tho value of the whole 
or portion of the property sought to bo 
• charged with or exempted from liability 
under tho decree. It sometimes happens 
'that by reason of repayments admitted 
or held proved or for other reasons such 
as reduction of interest, etc., tho debt is 
reduced by tho Court to an amount below 
even tho principal sum secured by tho 
mortgage. If in such a ca 3 e, tho pro¬ 
perty or any portion thereof sought to 
he exonerated or inoludod by worth much 
more than tho decretal debt, there is no 
reason why an appellant interested in 
procuring such exemption or inclusion 
of property, or its portion, from or with¬ 
in tho operation of 9uch a decree, would 
he made to pay Court-foe on the principal 
•sum secured by tho mortgago. If this 
Court, in laying down tho rule in Dhiray 
singk v. Rajaram 1) that the principal 
sum secured by the mortgage shall deter¬ 
mine tho valuo of tbo subject matter in 
•dispute iu appeal where tbo right to 
foreclose is disputed, and in extending 
that rulo in Ghauram v. Liladhar (2) to 
cases whore tho right to foreclose is in 
dispute only as regards certain proporty 
meant to favour, as I think it did, the 
adoption of tho principle that the Court- 
too should ha levied on tho least amount 


recoverable on the basis of tho mortgage, 
namely, the principal sum as the issumed 
value of the debt then, 1 think it- is open 
to me to hold, by extending tho opera¬ 
tion of the same principle, that Court- 
fee should bo levied not necessarily on 
tho principal sum, but, on the principal 
money secured by the mortgage, or the 
decretal debt, or the value of the pro¬ 
perty whichever may be less according to 
the circumstances o: each case. 

I accordingly hold that the appellant 

is liable to be called upon to pay ad 
valorem Court-fee on the value of the 
property in respect of which he seeks ex¬ 
emption if it be less than the principal 
sum, or the decretal debt, or, on the 
principal sum, or decretal debt not ex¬ 
ceeding the value of the property. As 
tho appellant has not mentioned the 
value of the property sought to be ex¬ 
empted from liability under the decree, 
he shill be called upon to specify the 
same in bis memorandum of appeal. 
The memorandum of appeal shall now be 
amended by inserting such value therein. 
The vaiue so put, shall he accepted tenta¬ 
tively subject to any objection which the 
respondent-plain tiff might choose to raise 
at the hearing The appellant 3 hall be 
called upon to pay Court-fee within a 
time to bo lixed after the amendment, 
with due advertence to the directions 
given above, after giving him credit for 
tho aggregate Court-fee actually paid on 

the memorandum of appeal for the two 
reliefs 

A.L.'R.K. Ordered accordingly. 
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Deolal and others Defendants — Ap¬ 
plicants. 



Tula ram liamsukh —Plaintill — Non- 
Applicant. 

Civil Rovn. No. 23S of 1927, Deoidod 
on 2dth February 192^, from decree of 
Sra. C. C. Judge, Bhandara, Dr 23rd 
March 1927 in Civil Suit No. 513 of 1920. 

(a) Civil I\ C. t O. j — l'lainli jJ or dc - 

fcmlant suing nr sued m representative capa* 
city —It i$ not necessary that the character tn 
uhu.'i they arc sued vius! ay/tear in the cause’ 
title. 


I ( .i pi-ti ij! f w.rc 
to Oo .su d in a rep • 


i > i >io * 1 
o-e it itive 


wor i 

C ip I ;jty, O. v, 
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R. 4, does not make ifc necessary that the 
character in which the plaintiff sued or defen¬ 
dant is sued must appear in the cause title, 
although that is a most convenient place for 
it. It is sufficient if it appe irs in the body of 
the plaint : 19 C. \V. N. 1193 and 4G Cal. 877 
Ref. [P321C2] 

(6) Limitation Act , S. 22—Suit against a 
firm—Proper representative not made a party 
—Xante of the proper representative corrected 
—No question of limitation arises — Civil P 
C„ 0. 30, R. 1. * 

When a suit as originally laid is against the 
firm, the description of the proper representa¬ 
tive of that firm can always be corrected and 
such-correction does not amount to either 
substitution or additiou of a new ^party to the 
suit. No question of limitation under S. 22 
arises in suoh a case : A. I. R. 1924 Bom . 
155 and 22 Bom. 672, Rel. on. [P 321 C 2] 

(c) Interest—Interest on price of goods, is 
not ordinarily claimable in absence of sped fie 
agreement or mercantile usage. 

Interest is not claimable as of right on the 
price of goods, the obvious reason being that 
the price charged • includes profit. But such 
interest may be claimable by virtue of specific 
agreement or mercantile usage : A. I. R. 
1925 Nag. 204, Ref. " [P 321 C 2] 

G. G. Hatwalne —for Applicants. 

V. V. Kelkar —for Non-Applicants. 

Order. — This revision raises three 
questions for determination under the 
following circumstances,: One Kisan Lai 

Govindlal was the proprietor of tho 
firm known as “ Kisanlal Govindlal/* 
He died more than three 'years prior to 
the suit which was instituted on 28th 
July 1927. On his death his widow, 
Mt. Radhabai, became his heiress. She 
carried on or rather continued her hus¬ 
band’s cloth business under the old name 
and stylo Kisanlal Govindlal ” after 
her husband’s death. Deolal and Jagan- 
nath, sons of Laxman Das, who are °Mt 
Radhabai*s • brothers looked after tho 
business. Defendant 1 , Deolal , is ad¬ 
mittedly the servant and agent of Mt 
Radhabai. Defendant 2 , Jagannath, how¬ 
ever, is not even tho servant of the 
shop. Plaintiff supplied goods of the 
total value of Rs. 4.584-10-0 on tho re- 
quisition of defendants 1 and 2 in the 

name of the firm Tho plaintiff admitted 
repayments to the extent of Rs 441 .-. 

° nl £ Snn t j? e 9 " ifc for tho differ«ce 

of Rs. 16J 10-0 and interest. The total 

claim ,s for Rs. 395-13-3 inclusive of 

3 annas 6 pies on account of costs o 
notice of demand. 

Originally the description of tho de¬ 
fendants as given in the cause title nf 

the suit, showed that defendants 1 Ld 2 


1928* 
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were the only persons impleaded. The- 
case proceeded ex parte against defen¬ 
dant 2. Defendant 1 alone appeared and 
stated that neither of the defendants 1 
and 2 was the owner of the firm known 
as Kisanlal Govindlal ” and that plain¬ 
tiff oould not sue them, and further>that 
Mt Radhabai was the malik of the firm 
and, therefore, the proper person to be 
sued was she and not they. He, there- 
ore, pressed for being discharged from 
the suit. The Small Cause Court Judge 

. • | iff au opportunity to ascer¬ 

tain facts till 4th December 1926. 0n< 

that day plaintiff made an application- 
stating that defendant 3, Radhabai, was 
the heir of the original debtor Kisanlal 
Dovindlal and that the names of defen¬ 
dants 1 and 2 who were wrongly im¬ 
pleaded should be allowed to be struok 
out and that of defendant 3 added. The 

following order was passed on 4th De¬ 
cember 1926 : 

b / 0ra - The P laiu ‘‘fi's agent puts 

thn 1C . tl0 u n for ‘“Pleading Radhabai ‘as 

“ n \ allk of the firm. Tho application for 

January e i927 WlU b “ considered - Caso {ot 2Gth 

r , M. M. Golwalkar. 

bater on, 

fend'lnrq ‘ hat . ? adhabai bo impleaded as de- 
j . „ i “‘•this oase. I would not [[discharge 
defendants 1 and 2 for the present 

Or. ocn t M.-ir. Golwalkar. 

Un 26th January 1927, defendaut 3 ap* 

pe * red Mr. Shersalkar, pleader,, 

an tiled a written statement raising 

one based on 
’ limitation Aot, and urged that the 
suit was liable to be dismissed on the 
ground that it was orginally filed (practi¬ 
cally; ‘against a dead man. In the 
Pleadings, however, it was admitted 
it defendant 3 purchased goods worth 
R 3 . 4,584-10-0 from plaintiff’s firm, 

irough tho manager of her 9 hop, namely, 
defendant 1 who was also her agent, 
bhe has also admitted that the plaintiff’s 
claim for Rg. 118*12*0 in respect of the 
purchase on 19tb February 1925, only 
was within time as against her and the 

1 ?st °f the claim was barred by limita-* 
tion. 

After hearing evidence whioli consis¬ 
ted of tho testimony of the absent 
defendant 2 as D. W No. 1, tho Court 
formulated the necessary points for 
determination and recorded its decision 
thereon. The Judge came to the con¬ 
clusion that defendant 3 was the solo 
malik of the firm 9 tyled “ Kisanlal 
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Govindlal '' and that defendants L and 2 
wore her brothers. That the goods were 
purchased by theta for defendant 3. 
That plaintiff should have brought the 
suit against defendant 3 or in the name 
of her shop. However, it must be held 
that the plaintiff brought the suit against 
defendants 1 and 2 under a bona lido 
mistake wrongly treating them as the 
legal representatives of the (inn styled 
Kisanlal Govindlal. ” That such an 
error could be corrected oven after 
limitation. That there has been merely 
a substitution of the real person for the 
\yrong persons named as defendants and 
the whole suit is within time. That 
defendants 1 and 2 are not necessary 
parties and they will be discharged from 
liability. 

Exception is taken before me to this 
conclusion and it is urged that the plain¬ 
tiff’s claim for the amount in excess of 
that admitted by defendant 3 ought to 
have been dismissed as barred by limita¬ 
tion and that defendants 1 and 2 ought 
not to have been retained on record up to 
the last stage aud that they must get 
their costs in any case from the plaintiff. 

The question of limitation raises an 
important question of law. The goods 
in suit were supplied on 23rd Docemher 
1922, 27th July 1923, and 26th February 

1925. The suit was filed on 28th July 

1926, so the only claim in time on that 
day was in respect of the item dated 26th 
February 1925 unless there was a certain 
period of credit after the lapse whereof, 
the limitation was to begin to run. The 
plaintiff had alleged in the plaint 
that two months was such a poriod. 
Defendant 3 has not donierl it. More¬ 
over, if the repayments wore appro¬ 
priated first towards the ‘earliest itom, 
the first item, dated 23rd December 1922, 
gets satisfied and a balance is loft duo out 
of *tho second item The first itom was 
of Re. 444*10-0 and the second one of 
Us. 3,021, total Rs. 4,465-10-0 The ad¬ 
mitted repayments come to Rs. 4,415 
which loaves Us 50-14 0 only unpaid out 
of the second item which together with 
the third itom of Rs. 118-12*0 dated 26th 
February 1925, made up a total of 
Rs. 169-10-0 which remained unpaid. 
Really speaking the quo9tion of limita¬ 
tion is relevant only as regards the 
balance amount of Rs. 50*14-0 out of the 
second item. 

Sinco it is admitted by tho defendant 
1928 N/41 


Radhabai that sbo was at tho date of 
the transactions in suit the raalik of the 
firm and the purchase was made on her 
behalf by defendants 1 and % the state¬ 
ment of plaintiff in his application that 
defondants 1 and 2 were sued as the 
legal representatives of the deceased 
debtor “ Kisanal Govindalal '* was on 
the face of it an incorrect statement of 
fact. Jt showed that tho plaintiff was 
misinformed as to the person really 
liable for his claim. The real debt¬ 
or was defendant 3 because she was 
the admitted mulik of the firm with 
which the plaintiff had dealt. Her 
husband who was already dead was not> 
the original debtor. Really speaking 
it was the firm which was liable and 
even sued for the recovery hut through 
a wrong representative. If a plaintiff 
were to sue or a defendant were to be 
sugd in a representative capacity O. 7, 
R. 4, Civil P. C , does not make it neces¬ 
sary that tho character in which the 
plaintiff sued or defendant is sued must 
appear in the cause title, although that 
is a most convenient place for it. It is 
sufficient if it appears in the body of the; 
plaint. Compare Kuarmnni Sintjha v 
1 Vasif Ali (1) and Biclhu Sekhur v.| 
Kuloda Prasad (2). I 

In this view of tho case, tho decision of 
tho lower Court to the effect that there 
was only an error in describing tho roal 
representative (not legal representative) 
of tho firm is supportable. The suit as 
originally laid being against the firm, the 
description of the proper representative 
of that firm could always bo corrected 
and such correction doas not amount to 
either substitution or addition of a now 
party to the suit. I am supported in this 
view by tho rulings in Mottlal Jesraj v. 
Chandmal Hindumal (3) and Bavji Ap m \ 
paji v. Mahadev Bapnji (4). No quos-j 
tion of limitation, therefore, arises in this 
case under S. 22, Li in. Act. 

Tho next point for consideration is 
whether tho plaintiff is entitled to charge 
intorest on tho prico of goods. 1 have 
held in Sheonarnyan v. Dadahhai (5), 
that interest is not claimable as of right 
on tlio prico of goods, tho obvious reason 
being that tho prico charged includes 

ft) f 1915 I no. W. N. 1193=28 I. O. 818. 

(2) inn) 16 0*1.877=50 1.0.525. 

(3) A. I It. 1924 Horn. 105. 

(I) [1*98] 22 Horn. 67 2. 

(5) A. 1. It. 1925 Nag. 201. 
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profit. But such interest may be claim¬ 
able by virtue of a specifio agreement or 
mercantile usage. The Court below has 
not given any decision as regards the 
specific agreement pleaded by the plain¬ 
tiff but has relied on certain entries 
made in the defendants' books of aocount 
and inferred therefrom that defendant 
was liable to plaintiff for interest charged 
at 12 annas per cent, per mensem. I 
think the Court below has gone wrong on 
this point. There being no .evidence to 
prove the specific agreement pleaded, the 
evidence as to usage not being uniform 
and invariable, I cannot sustain the award 
of interest as made by the Court below. 

The revision, therefore, succeeds to this 
extent. 

The short point left is about the exoess 
payment for which credit is claimed by 
the defendant. As to this there is no 
satisfactory evidence. The only repay¬ 
ments, therefore, are those for which 
plaintiff has given credit. 

A minor point, namely, the costs of the 
unnecessary defendants 1 and 2 who are 
applicants 1 and 2 in this revision re¬ 
mains. So far as defendant 2 is concern¬ 
ed the case was proceeding ex parte 
against him. He incurred no costs. Ho 
has, therefore, no grievance. As regards 
defendant 1 he did raise the defence that 
he was unnecessarily joined. But ho was 
not discharged from the suit by the Court 
at the earliest opportunity. His reten¬ 
tion on record is not shown to have occa¬ 
sioned him any additional cost. His 
joinder as a party was justified by the 
fact that he by his dealings with plaintiff 

.created a belief in his mind that he was 

dealing with him in his own interost and 
not for the undisclosed principal defend- 
ant 3 lie had a dual capaoity. He 
figured as defendant 3's agent also in the 

“i- H ® f “ a “ager of defendant 3's 
firm ought to have disabused plaintiff of 
the erroneous impression created about 
his capacity and thus prevented the mis¬ 
take. I see no justification to sadrlln 

,hk 3J - 

on'thia' poiot.^ 0 ^ov,^,oa • Uil, 

The fcofcal claim of the nliinUff e 

■Ra qo* iq q m. Plaintiff was for 

Rs. 395-13-3. The principal sum left 

unpaid was only R g . 169-in-n T„. 

3 3 pies oo aooount°of eos»‘"or 

notice which was disHr^tu n 7*. 01 
not denied, the amount to 6S j d but 

Rs. 169-13-G The 1 b d ,T d was 

lloe decree of tho lower 
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Court will, therefore, stand modified 

by reducing the decretal amount to 

Rs. 169-13-6 with proportionate costs of 
suit. 

As regards the costs of this Court, I 
think that, the victory being divided the 
parties must bear their respective costs. 

A 


a.l./r.k. 


Decree modified. 


A. I 


Res 


Deoi- 
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Findlay, J. C. 

T ithoba Plaintiff—Appellant. 

v. 

Bhangi and others— Defendants- 
pondents. 

Second Appeal No. 298 of 1927, 
ded on 3rd August 1928, from decree of 
Dist. Judge, Chindwara, D/- 7th April 
1927, in Civil AppealNo. 127 of 1926. 

(a) Civil P. c. t o. 41, R . 33— Reversal of 
mor gage decree and giving a money decree ins - 
^ p P° llate Court has no power to do so. 
ore the appellate Court reversed fcho mort¬ 
gage decree of the lower Court and gave a 

i ee ? 0 * U l tead ol mortgage decree in 
P the faot that • the mortgagors had uot 
appealed nor filed a cross-objection, 

nr d r\ \ . a PPQllate Court had no power 

. J! r u ^ ta * C0 SUj b an action and 

acted ultra vires. [p 323 0 1 ] 

(6) Contract Act, S . 16-Plaintiff, <1 malgu - 
. ar money-lender—Suit against tenants—Writ¬ 
ten statement pleading illiteracy and .terroriz¬ 
inginfluence of plainlyff amounts to plea of 
undue in fluence though not raised in words— 
^nrden of proof on plaintiff-Evidence Act , 

Plaintiff who was a malguzar and money¬ 
lender sued his tenants who wore illiterate 
ironas, a class which was in certain respects 
given special privileges in tho matter of land 
alienation and tho like. Defendants put forward 
a written statement that the plaintiff was a ter¬ 
rorizing influence in tho village aud that no 
ouo could diaputo what ho proposed. 

II eld 1 that though the plea of undue influ¬ 
ence was not taken in words, yot the faots 
scum definitely to raise a ploa of undue influ¬ 
ence which requires a caroful and detailed 
consideration at tho hands of tho Judge and 
tho burden of proof of showing that there has 
not boon undue iuffuenco should bo placed on 
the plaintiff. [p 324 C 2 ] 

D. Bobde for Appellant 
B. Dhok —for Respondents. 

Judgment. — The plaintiff-appellant 
Vithoba, a money-lender and malguzar of 
raouza Pandhurna (Chhindwara) brought 
the present suit on a mortgage deed, 
dated 7th June 1911, for Rs. 600 execu¬ 
ted by Dewoo, Kowa and Dowaji (respon¬ 
dents 2 to 4), by Chikkoo Gond their 
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father and the father also of respondent 
1 Bhangi and by Khenda, the father of 
respondent 5 Ojhi. The defendants 
position in the first Court was an ex¬ 
ceedingly unsatisfactory one. They filed 
a long and rambling written statement 
which alleged, amongst other tilings, 
that the plaintiff was a terrorizing influ¬ 
ence in the village, that no one coul l 
dispute what he proposed and the like. 
The plea of undue influence was not 
taken in words and instead it was at¬ 
tempted to take shelter under the Usuri¬ 
ous Loans Act, the Court being asked to 
re-open the contract and relievo in the 
matter of interest under* the said enact¬ 
ment. On the issues which arose in the 
case, the first Court held that the mort¬ 
gage doed in suit had been duly executed. 
The Subordinate Judge further hold that 
the Usurious Loans Act could not apply 
to the present case, a point that is now 
admitted. On the question of interest, 
the Subordinate Judge came to a finding 
which practically amounts to one that 
the debtors and the creditor were un¬ 
equally situated and that the latter was 
in a position to exercise something ap¬ 
proaching undue influence over the for¬ 
mer. The first Court accordingly allowed 
simple interest at Rs. 2 per cent, per 
mensem and gave a preliminary decree 
for forolosure on this basis. 

The plaintiff appealed and the defen¬ 
dants neither appealed nor filed a cross¬ 
objection. The District Judge, however, 
was of opinion that the transaction was 
an unconscionable one and hold that he 
was able to re*opon the contract on such 
terms and conditions as he deemed fit. 
Ho accordingly came to the conclusion 
that the plaintiff should got a simple 
money decree in place of the foreclosure 
one with interest allowed by the first 
Court, viz., simple interest up to the date 
of the suit. A money docreo for this 
amount was accordingly pissed. 

[ may at once dispose of the matter of 
the District Judge having given a money 
decree instead of a mortgage decroo in 
spite of the fact that the defendants had 
not appealed nor filed a cross-objection. 
It is obvious on the face of it that the 
►learned District Judge had no power 
whatever under O 41, R. 33, Civil P. C., 
to take the action he did in this connex¬ 
ion. The pleader for the respondent 
jlias frankly admitted this proposition 
( and has declared his inability to support 


the decree of the lower appellate Court in 
this connexion. It would bo difficult, if 
not impossible, to law down, in exact 
terms, a distinct principle embodying the 
nature of all the cases in which the 
Court can give relief under the provision 
just quoted, ft is possible, however, to 
lay down precisely certain cases in which 
the said piovision cannot ho applied, and 
one of these obviously is that it cannot 
and should not he applied so as to enable 
a litigant to ignore the other provisions 
of the Code: cf Ilahi BaJchsh v. Jcr 
tcinda Mai (l). Hero the defendants, if 
they felt themselves aggrieved by the 
mortgage decree which had been passed, 
had a right to appeal ; they failed to do 
so and, in those circumstances, the lower 
appellate Court clearly acted ultra vires 
in passing the simple money decree it 

did. The object of R. 33, 0. 41, is, 
generally speaking, to enable the appel¬ 
late Court, where its decision interferes 
with or modifies or extends the decision 
of the lower Court, to give, effect to that 
decision by interfering, if necessary, even 
with the rights and liabilities of those 
who have not, in effect, appealed from 
the decision of the trial Court (cf. Kcsho 
Prasad Singh v. Naragan Dayal (2j, 
but I am unable to seo that, in the pres¬ 
ent case, there was any necessity, in the 
interests of justice, to interfere with the 
form of a decree which the defendants 
wore, at the time, content to acoept. I 
fully concur also with the judgment of 
Richards, C J., and Banorji and Tudball, 
JJ., in Hangam Lai v. Jhandu (3), where 
these learned Justices have taken a simi¬ 
lar view to the one I feel impelled to 
tako in the present case. 

I now pass to the question of the fact 
of the disallowance of the contract rate 
of interest by both the lower Courts. 
It has boon urged in this connexion that 
the plea of undue influence was never 
distinctly raised by the defendants and 
I have been referred to decisions like 
that in Chota Nagpur Banking Associa¬ 
tion Ltd . v. Bhagicant Bux Rai (1) and 
that of their Lordships of the Privy 
Council reported in Raghunath Prasad 
v. Sarju Prasad (5) as being in favour 

(1) [1920] 1 Lih. 390-51 1. C. 971. 

(2) a. 1. K. 1025 l\a. 2&o= l Pat. 37. 

(3) 11912] 31 All. 32=11 1. C. 040=8 A. L. J. 

1111 . 

(4) A. I. R. 1022 Pat. 4'»1 — 1 Pat. 203. 

(6) A. I. R. 1021 P. C. 00 = 3 Pat. 270 — 51 

1. A. 1U1 (P. C.). 
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of the proposition that, in a case like the 
present on the pleadings of the parties, 
the lower appellate Court had no power 
to re-open the contract in* the way it 
did. In the Privy Council case just 
quoted their Lordships held that, al¬ 
though a mortgage for ample seourity 
provided for excessive and usurious in¬ 


terest, no presumption arose that it was 
induced by undue influence in the absence 
of proof by the mortgagor that the mort¬ 
gagee was in a position to dominate his 
will. In Poosatkurai v. Kannappa 
Chettiar (6) their Lordships of the Privy 

•Council pointed out the distinction bet* 

ween influence ” and undue influ¬ 
ence and it, therefore, remains to de- 
•cide yrhether in the present case, on the 
pleadings of the defendants, it can be 
said that there was at least au implied 
pleading of undue influence. 

The pleader for the respondents, as 
he was entitled to do, raised the objec¬ 
tion that there was undoubtedly infiu- 
•ence in the present case and that the 
written statement of 10th August 1926 
filed by the defendants’ pleader, in effect, 
raised such a plea. That statement 
shows that the defendants are tenants 
of the plaintiff and have been borrowing 
from him for many years back. It was 
further alleged that they had always 
had to pay more than the reasonable 
amounts due, that the plaintiff was a 
terrorizing influence in the village, that 
he could not oven be asked for receipts 
and that his proposals had, in short to 
bo swallowed at sight. The written 
statement went on to give the details of 
the extraordinary transaction in suit In¬ 
artistic though the written statement 

seems to mo that it distinctly 
the pea of undue influence, 
the facts of the transactions are 
into, combined with the circum- 

\ have r alreid y mentioned and 

which I propose to mention, it 
clear to mo that it was th* 

duty of the first Court, on the material 

before it to put the matter of undue 
influence directly m issue. That Court 
obviously went oil at a tangent in put¬ 
ting instead the matter of Usurious Lo^ns 

Act in issue The principal of the mort- 
gage in suit consisted nf « inure 

under old bonds exacts (l 'f oun l ts due 
a yeirjio forej, ho deed in suit* IntSese 

( J A I. A. R l ('pfc.b' C ’ 65=43 M “d. 640=17 


was, it 

raised 

When 

looked 

stances 

others 

seems 


simple bonds the interest chargeable was 

i u 1 12 ° per C0nfc - per mensem and here, 
although the new debt was a secured one, 

3 . 2 per cent, per mensem was ebarge- 

p 6 7 a ‘though a sum approximating to 
Ks '01 has already been paid, the enor¬ 
mous amount of Rs. 2,400 is still due. 
ion we take into account the facts 
at the plaintiff is a money-lender and 
ma guzar, that the defendants are his 
tenants, that they are illiterate and that 
t iey belong to the aboriginal Gond class, 
these facts together with the other allega¬ 
tions put forward in the defendants’ 
written statement seem to me definitely 
o laise a plea of- undue influence which 
requires a careful and detailed considera¬ 
tion at the hands of the Judge of the first 
ourt. I am further of opinion that the 
terms and circumstances of the present 
transaction are such that in view parti¬ 
cularly of the fact that the defendants 
are illiterate Goads, a 'class which is, 
in certain respects, given special privi- 
eges in the matter of land alienation 
an ( ho like, the present case is one 
w iere the burden of proof of showing 

, a here has not been undue influence 
should be placed on the plaintiff. The 
case hus having boon approached from 
an entirely wrong point of view, must 

h° 0a °k to the first Court for re-trial on 

the merits. 

The judgments and decrees of both the 
lower Courts are reversed and the suit is 
iem.indod to the Court of first instance 
or re-trial with advertence to the above 
remarks. Costs incurred in this Court 

r n ^ ie l°wor appellate Court will 
lollow the event. 

A.Ii./r.k. Suit remanded. 
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Pkideaux, A. J. C. 

Raoji Plaintiff—Appellant. 

v. 

Rayho and another —Defendants—Res¬ 
pondents. 

Second Appeal No. Ul-B of 1926, De¬ 
cided on 30th July 1928, from decree of 
Addl. Dist. Judge, Khamgaon, D /- 30fch 
November 1925, in Civil Appeal No. 36 
of 1925. 

(a) l're-emption — Co-occupant. 

A sharer of trees iu a survey number is not ft 
co-occupant in that survoy number.[P 325 C 1] 






I 

1 

1 


i! > 
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(6) Berar Land Revenue Code, S. 205 — Pre■ 
emption in trees den not cx !$* in Berar. 

Right of pre-emption in trees doos not exist 
under the Berar Land Revenue Code and bonce 
pre-emption cannot he allowed. [!* 325 C L] 


The result is that thU appeal fails and 
is dismissed with oosts The appellant 
will pay the respondents’ costs. 

A.L./r.K. Appeal dismissed. 


G. G. llatvalne —for Appellant. 

M. B. Niyooi “for Respondents. 

Judgment. —Thig case presents a 

novel question for decision, The plain* 
till' sued for pre-emption of a third share 
in four mango tree3 standing in S. No. 11 
of ruouza Dhamangaon in the Malkapur 
taluq. The plaintiff owns a share in the 
survey number and a third share in 
the four mango trees. Defendant 2 Go- 
vinda, who owns do land in the held, 
sold his third share in the mango trees to 
defendant 1 Ragho. lienee the present 
suit to pre-empt. 

Both the lower Courts find that the 
plaintiff had not waived his right to pre¬ 
empt, i. e , the third share in the mango 
trees was never offered to him by Govin* 
da. The first Court held the suit main¬ 
tainable and decreed the plaintiff’s claim, 
but the lower appellate Court finds that 
there is no right of pre-emption in trees 
and has dismissed the suit. Ilenoe this 
present appeal by the plaintiff. 

^ The argument advanced here is that as 
41 survey uurnbor ” in S. 205, Berar Land 
Revenue Code, under which pre*omption 
is claimable in Berar, means a portion of 
land, and the definition of land " under 
S. 4, Cl. (3), includes trees, and as the 
plaintiff has a share in the survey-num¬ 
ber and also in the trees, he is a co-occu¬ 
pant both in the survey number and the 
mango trees. Flo is certainly a co-occu¬ 
pant in the survey number ; but in ray 

opinion pre emption is limited to an in¬ 
terest or quasi interest of a co-occupant 
in any survey number being transferred, 
and does not apply in the caso of trce 9 . 
Here the seller of the third share is not a 
co-occupant in the survey nurnl er, and ho 
cannot ho hold to ho a co-occupant mere¬ 
ly hocauso ho owned a share in trees 
jstanding in that survey number. I have 
; ln * very long experience of Berar, nevor 
’known of a caso in which pro eruption 
has been claimed on a sale of a share in 
trees standing in a survey number ; and 
in a search through the Law Roports 1 
can find no such caso In my opinion 
the right of pre-emption in trees here 
claimed does not oxist under the Berar 
Land Revenue Code of 1896. 
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Kolhatkar, A. J. c. 

■T<in 31oJiammad —Applicant. 


v. 


divan Khan and another 
cants. 


Ncn-Appli- 


Criminal Revn. \ T o. 116-B of 1928, De¬ 
cided on 29th May 1928, reported by Sess. 
Judge, Eist Berar. 

yai Criminal P. G\, S. 145— .4 failure to re¬ 
cord an express finding deprecated. 

A failure to record au express trading as to 
possession and the consequent disregard of the 
express provisions of Cl. (1), S. 140, are very 
much to be deprecated. (p 3^3 q 

(b) Crimuial P. C.. S. 145 —Undefined char* 
acter of land—Indecision of the Magistrate in 
regard to the possession is no good ground for 
interference by the High Court. 

The undefined character of the area of the 
land id question and the consequent difficulty 
experienced in settling the exact location there¬ 
of had presented an insuperable obstaole in the 
way of the -Magistrate’s'arriving at n definite 
conclusion in regard to possession. 

Held : that there is no good ground for in¬ 
terfering with the order of the Magistrate. 

[P C 1] 

J,?/ Criminal P.C., S. 115 -Magistrate „> i- 
aUe lo de, ide the fact of possession-Apprehen- 

tuu, d b nun l ° f , ’ ,, ’ ace ~ ll ‘ach,nenl can he c„ n - 
Unued till the decision of a competent Court. 

Whore the Magistrate is unable to satis'? 
muse If as to which of tho parties was in posse s ' 
sion at the date of the preliminary order, it l!i 
quite open to him to continue the attachment 
alroady mado till a competent Court has deter¬ 
mined the rights of the parties or the person 
entitled to possession, £j> 307 q 2 J 

*$. A. U badge for Applicant. 

H. K . Manoha) for Non-Applicants. 

Order. This caso has been reported 
by tho Sessions Judge of East Berar 

under S. 438. Criminal P. C., with are*’ 

commendation that possession of party No. 
2, Jan Mohammad, should be maintained 
and tho property attached by tho Magis¬ 
trate,^ under tho pro. 2 to Cl. (4), 
S. 145. Criminal P. C., should bo given in 
his possession. The learned Sessions I udge 
observes in his roport that tho Magistrate 
has held that Jan Mohammad was in 
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possession of the property in question. On 
making a reference to the final order 
passed by the Magistrate on 30th January 
1928, I find, however, that it contains no 
finding to the effect that party No. 2, Jan 
Mohammad, has been in possession. The 
material portion of the order is contained 
in paras. 3, 4 and 5, and is to the follow¬ 
ing effect : 

Para. (3) : 

Thus it is not possible for the Court to pro¬ 
ceed with these proceedings when the dispute is 
over lands which are not clearly defined. 

Para (4) : 

For this reason and because it is clear from 
the copy of the plaint filed in civil suit 530 of 
1927, in the Court of the Sub-Judge, Second 
Class, Ellichpur, that Mt. Gopika Bai had filed 
a suit to evict Jan Mohammad thereby pracfci* 
cally acknowledging his possession (though 
perhaps illegal). 1 drop these proceedings. 

Para. (5) : 

The order of attachment of the property will 
remain. The property will continue to be in 
the custody and management of this Court 
through the agents appointed pending a deci¬ 
sion of the civil Court. (21 Tj % Ii . 191). 

The Magistrate has given *two reasons 
for dropping the proceedings. The second 
reason which is not quite intelligible as 
a reason for dropping proceedings makes 
a reference to the admission of Gopikabai, 
the lessor of party No. 1, Jiwankhan and 
Sulemankban-in regard to Jan Moham¬ 
mad’s possession involved by implication 
in her instituting the suit for possession 
against the latter. This reference to the 
suit and to Gopikabai’s implied admis¬ 
sion seem to have been construed by the 
learned Sessions Judge as amounting to a 
finding of the Magistrate in regard to Jan 
Mohammad’s possession at the date of 
the preliminary order. I am clearly of 
opinion that the said reference cannot 
admit of bearing such a construction. 
Nowhere in the order I find any finding to 
the effect that party No. 2, Jan Mohammad 
was in possession of the property in ques¬ 
tion at the date of the preliminary order. 
In absence of such a finding no order can 
be passed in bis favour declaring him to 
be entitled to possession of the proporty 
until the other party is evicted therefrom 
in duo course of law, and ordering restor¬ 
ation of possession to him. In view of 
these reasons I find myself unable to ac¬ 
cept the recommendation of the learned 

jSessions Judge. 

Although the learned Magistrate has 
not stated in express terms, it appears 
that he dropped the proceedings because 
he found himself unablo to decide which 


of the two parties was in possession at 
the date of the preliminary order, in 
view of the undefined character of the 
area of the land in question, and not be¬ 
cause ho found one or the contending par¬ 
ties to be in actual possession at the date 
of the preliminary order. It is the state 
of indecision of his mind which seems to 
have led to the dropping of the proceed¬ 
ings. When a Magistrate is in an in¬ 
decisive state of mind he should re¬ 
cord, as required by S. 146, Criminal P. 
C , a finding in express terms to the effect 
that he is unable to satisfy himself as to 
which of the two parties was in posses¬ 
sion of the subject of dispute, at the date* 
of the preliminary order, and then pro¬ 
ceed, in the event of continuance of the 
apprehension in regard to breach of the 
peace, to attach the property if it has not 
been already "attached under the second 
proviso to Cl. (4), S. 145, Criminal P. C. 
A failure to record an express finding, to 
this effect and the consequent disregard 
of the express provisions of Cl. (l), S. 146, 
Criminal P. C., are very much to be de¬ 
precated. A failure to record in express 
terms 9uoh a finding of a negative char¬ 
acter is calculated to involve the order of 
the Magistrate in obscurity, and to ex¬ 
pose it to the risk of being misunder¬ 
stood. 

With regard to the reference in para. (4) 
of the order of the Magistrate to the in¬ 
stitution of a suit for possession by Gopi' 
kabai against party No. 2, Jan Mohammad 
and her implied admission of Jan Moham¬ 
mad’s possession on the date of the suit, 
it may bo observed that -no attempt was 
made by party No. 2, Jan Mohammad who 
filed the copy of tho plaint referred to in 
para. (4), to tender formal proof of its 
having been duly signed by the plaintiff 
1, Gopikabai and plaintiff 2, Mohan- 
lal. In absence of such a formal proof 
tho copy was, strictly speaking, not ad¬ 
missible in evidence. Again as the ad' 
mission of party No. l’s lessor, Gopikabai, 
evidenced by the institution of tho suit 
on 29th October 1927 was made noarly 
six months after 20th April 1927 the date 
of the lease given byGopikabai to party No. 

1 and proved by the evidence of party No. 

1 ’s witness 1, Laxman such an adraissionor 
tho lessor made some time after the 
granting of the lease could not be role 
vant against party No. 1, Jiwankhan ana 
Suloman who were not Gopikabai’s repro 
sentativos in interest on the dato of such 
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admission, in so far as the fiofcnm of pos - 
session was concerned, either under S 2L, 
or under any other section of blie Evidence 
Act. Such an ad nUsion, being neither 
relevant nor admissible in evidence, could 
not, in view of the pro. 1, to S. 165, 
Evidence Act, form the basis of a finding 
in favour of Jan Mohammad's posses¬ 
sion. 

No oral evidence was adduced on behalf 
of party No. 2, Jan Mohammad, nor did ho 
make any endeavour to formally prove 
the three original documents, viz., the two 
receipts and the diary, produced by him. 
As for the certifiei copies filed by him 
they appear to have no bearing on the 
factum of actual possession of the pro¬ 
perty in question. There is thus no oral 
nor documentary evidence which could 
justify a declaration in regard to Jan 
Mohammad's claim to be mnntainod in 
possession. The undefined character of 
the area of the land in question, and the 
consequent difficulty ‘experienced in set¬ 
tling the exact location of the *said land 
;seera to have presented an insuperable 
iobstacle in the way of the Magistrate's 
arriving at a definite conclusion in regard 
[to possession. In these circumstances 
there seems no good ground for interfer¬ 
ing with the order of the Magistrate. 

As regards the continuance of attach¬ 
ment, it is objected to by the learned plea¬ 
der of party No. 2 Jan Mohammad on the 
ground that the Magistrate -was not com¬ 


petent to order it, and that he should 
have ordered delivery of possession of the 
property to party No. 2. I cannot accede to 
this contention as the order for delivery 
of possession to party No. 2 would have ne¬ 
cessarily run counter to the indecision of 
the Magistrate as to which of Iho two 
parties was in actual possession at the 
dato of the preliminary order. To pass 
such an order would have been tanta¬ 
mount to record a finding that party No. 2, 
Jan Mohammad was in possession at the 
date of the preliminary order. As the 
Magistrate was not prepared to record 
such a finding, ho could not order deli¬ 
very of possession to party No. 2, nor could 
no pass such an order in favour of either 
of the two contending parties, the ques¬ 
tion of possession having been left by him 
undecided. On a perusal of the provi¬ 
sion* of Ss. 110 and L 16, Criminal P. C., 
loth of which aim at prevention of broach 
<>t the peace it will be quite clear that 
th0 ordor Passed by the Magistrate in re¬ 


gard to the continuance of the attach¬ 
ment is perfectly justified under the cir¬ 
cumstances of the case Both Ss 115 and 
Lid, Criminal P. C., have reference to one 
and the sime procaelmg. The latter sec¬ 
tion provides for the final stage of the 
proceedings in cases whore the Migistrate 
is unable to arrive at a definite conclu¬ 
sion as to which of the parties was in ac¬ 
tual possession at the date of the prelim¬ 
inary order, and lay3 down that in such 
cases a Magistrate is competent to attach 
the property which is the subject of dis¬ 
pute, and to keep it under attachment 
until a competent Court has determined 
the rights of the parties or the person en¬ 
titled to possession. The proviso to Cl. 

(LJ of the section clearly shows that the 
said clause providing for attachment has 
for it i sole object the prevention of breach 
of the peace. Too M igistrate is at liberty 
to withdraw the attachment -as soon as 
he is satisfied that the ‘apprehension in 
regard to breach of the peace ceases to 
exist, ft follows therefore that when a 
Magistrate attaches in cises of emergency 
the property which is the subject 
of dispute, under pro. 2, to Cl. (4), 
S. 115. Criminal P. C , and after receiving 
all the evidence adduced by the parties i« 
unable fee satisfy himself as to which of 
the parties was in possession at the date' 
of the preliminary order, it is quite open 
to him to continue the attachment al¬ 
ready made till a competent Court has 
determined the rights of the parties or 
the person entitled to possession : videi 
Dash rath v. Tarachand (1). Thoro is no 
suggestion in the present case that the 
apprehension in regard to breach of the 
peace had ceased to exist somo time be¬ 
fore the passing of the ordor in regard to 
the continuance of attachment. 

For the foregoing reasons I cannot see 
my way to accept the recommendation of 
the learned bossions Judge. The order of 
the Magistrate is maintained. 

A L./r.k. Order maintained. 


(1) A.I.R, 1925 Nag. 297=21 


N.L.R. 191, 
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Prideaux, A. J. C. 

Rajpal —Applicant. 

v. 

Municipal Committee , Arvi and an¬ 
other- Non-Applicants. 

Civil Revn. No 218 of 1927, Decided 
on 1st March 1928. 

Transfer of Property Act , S. Ill— Lessee not 
put into possession on the date agreed by the 
lessor—If time is essence of contract lessee 
may rescind the contract—Contract Act , S. 55 
—Transfer of Property Act , S. 108. 

Where time is distinctly of the essence of 
contract, it is within the power of the lessee to 
rescind it when the lessor has broken the con¬ 
tract by not putting the lessee in possession on 
the date agreed upon. The Transfer of Pro¬ 
perty Act and the Contract Act have to be read 
together, and under part 1, S. 55, Contract Act, 
the lessee can rescind the contract. [P 328 C 2) 

M. R • Bobde—ior Applicant. 

M B. Niyogi and V- N. Harlekar—lor 

Non-Applicants. 

Order. —This case was brought to 
Court by the Municipal Committee, Arvi, 
through its Secretary against Rajpal 
Deosi Bbat and Goviodrao Karmakar to 
recover Rs. 229 14-0 as damages under 
the following circumstances : On 13th 
March 1926, the shops in Craddock 
Market, Arvi, were put to auction and 
Rajpal took a shop for the year 1926*27 
at Rs. 28 per mensem. This lease was 
subject to the conditions laid down by 
the plaintiff It commenced on 1st April 
1926, on which date the defendant was to 
be put into the shop and the lease was to 
continue to the end of April 1927 On 
4th April Rajpal gave notice to tho plain¬ 
tiff that as he was not given the shop on 
l 9 t April 1926, as it had not yet been 
vacated by defendant 2, Govind Rao, 
lessee for the previous year, ho declined 
to be responsible for the rent of the shop 
for tho year 1926*27 and asked tho 
plaintiff to make arrangements to lease 
tho block to any other person. The 
plaintiff took action and got tho block 
vacated on tho same day. Defendant I 
was informed and asked to occupy it, but 
he did not do so Tho plaintiff had to 
re-let it at an auction hold on 12th May 
1925 to Tarachand on Rs. 10 a month 
and tho Municipality was thus put to a 
loss of Rs. 220-14-0 which it is entitled 
to recover from ‘either of the two 
defendants. The cla m is denied. The 
suit resulted in a decree against defen¬ 
dant 1 for Rs. 225-14 0 with pro¬ 
portionate costs and for Rs. 4 only with 


This revision is filed by Rajpal. As re¬ 
gards defendant 2 there has been no cross* 
revision filed by the plaintiff and, there¬ 
fore, the decree against him stands whe¬ 
ther the suit is or is not dismissed 
against defendant 1. 

It is contended by the plaintiff that 
there are two questions of law in the 
case: (U as to whether a valid agreement 
came into being so that applicant can be- 
held liable; (2) was it validly rescinded. 
Ac regards the first question there is no 
doubt that a valid agreement came into 
being. As regards the second, it is stated 
that as time was the essence of the con¬ 
tract and the Municipality failed to put 
the applicant into possession on 1st April 
1926, ho was within his rights to rescind 
the contract. There are other grounds 
which are, however, unnecessary to enter 
into. For the non-applicant it is stated- 
that there is no real broach on the part 
of the Municipality and the time is not 
essential to the contract and mere delay 
in putting tho applicant into possession 
would not justify him in rescinding the 

contract. It is stated that S. Ill, T. P- 

Act, gives tho only reasons under which 
a contract of immovable property can be 
rescinded and that under S. 108 (b) of the 
same Act the applicant is bound to ask 
for possession, and not having done so he 
must be hold liable for the loss caused to 
the Municipality. 

Now it seems to me that S. 10S gives 
rights and liabilities of the lessor and 
lessee; those rights and liabilities only 
arise in tho absence of contract or local 
usage to the contrary, and that in a case 
like the present where time is distinctly 
of the essence of the contract it was 
within tho power of tho lessee to rescind 
it when the Municipality broke the con¬ 
tract therasolves by not putting the pres¬ 
ent applicant in possession on 1st April. 
Tho Transfer of Property Act and tho 
Contract Act have to he road together, 
and under Part 1, S. 55, Contract 
Act, the applicant in this case could 
rescind the contract. That being my 
opinion, it follows that I set aside the 
decree made against the prosont applicant 
and dismiss the suit against him with 
costs. Ho will got his costs in both. 
Courts. I fix pleader’s fge at Rs. 
Non-Applicant 2 will hear his own oost9. 

a.l./r.k. Suit dismissed. 
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Kinkhede, A. J. C. 

Govind Bapu —Plaintiff—Appellant. 

V. 

TV arlu Defendant—Respondent. 

Second Appeal No. 566 of 1926, De¬ 
cided on 22nd April 1928, fro:n the de¬ 
cree of Addl. Dist. Judge, Bhandara, D/- 
12th February 1926, in Civil Appeal 
No. 14 of 1926. 

Easements Act , S. 15 — Customary right — 
J am: water used for buildings without objection 
0yen and free user proved—Legal inference 
of the right for common benefit arises from the 
acquiescence. 

Where it is proved that the villagers took 
water from the tank for cooking and drinking 
purposes, for irrigation of lands and for water¬ 
ing of cattle and where free use of tank water 
for building purposes was never objected to, the 
fact that tho proved open and free user was so 
far acquiesced in by the owner of the tank can 
give rise to the legal inference that the 
right to use tho tank water for building pur¬ 
poses exists for the common benefit of the in¬ 
habitants of the village and that its exercise is 
not dependent on the granting of any permis¬ 
sion by the malguzar of the village: J. I. It, 
l‘J28 Nag. 3 r J and .1. I. It. 1028 Nag. 87, Ref. 

[P 320 C 2] 

V. It. Dhoke for Appellant. 

Al.H. Indurkar for Respondent. 

Judgment. — This second appeal 
raises tho question whether the defen¬ 
dant-respondent had a right to tako 
water from the plaintiff's tank No. 145 
for house building purposes. The plain¬ 
tiff-appellant is tho malguzar of the 
village and as such tho owner of tki 3 said 
tank. Tho question is whother tho de¬ 
fendant as a member of the village com¬ 
munity is entitled to use tlio tank water 
for houso building purposes. Tho first 
Court held that defendant had no such 
right and therefore grantod an injunction 
and decreed damages as woll against him. 
Tho lower appollato Court hold in favour 
of tho defendant and homo this second 
appeal by plaintiff. 

Tho loarned Additional District Judge 
has discussed tho ovidonco and hold that 
tho defendant’s witnesses provo that tho 
villagers tako water from the tank for 
cooking and drinking purposes. So also 
lor irrigation of lands and for watoring 
ca.ttio. It is also clearly found that tho 

former malguzar of the village did not 
object to the freo use of the tank water 

o« building purposes and that it is only 

tho present plaintiff-appellant who is 
tr>mg to introduce a novation that heforo 

1928 N ' 1 2 * 13 


such free user, tho villagers ought to 
obtain his permission. I think the lower 
appellate Court was entitled to draw the 
inferences of fact it did, that the proved 
open and free user was so far acquiesced 
in by the owner of the tank as to give 

rise to tho legal inference that the right 

to uso the tank water for building pur¬ 
pose exists for the common benefit of the 
inhabitants of the village and that its 
exercise is not dependent on the granting 
of any permission by tho malguzar of 
the village. That such rights are cf the 
nature of customary rights is pointed out 
hy mo in Shridhar v. Rajahliau (1) and 
liusni Bhiku v- Rushi Shcorcvi (2J. 

The appeal therefore fails and is dis¬ 
missed with costs. 

R _ _ Appeal dismissed. 

(1) A. 1. R. 1U2S Nag. ;j<). “- 

(2) A. 1. R. 1028 Nag. 87=23 N. L. R. 192 . 
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Kolhatkar, A. J. c. 

Mahcpat and others— Appellants. 

v. 

A lukundrao and others - Respondents. 

Second Appeal No. 308 of 1927 De- 
cided on 13th April 1928, from deo’reo of 

fnov Jud 8 0 ' N 4 a 6l>ur, D/- 11th February 
1J-.7, in Civil Appeal No. 182 of 1926. 

C ™ ll ,L C ■' S - 100 —Erroneous finding of 

., 1 “ 

is en \ ry in the Settlement Records 

ber° e Uttfd 9U,QCd 10 L ° 

, . [P 330 C 2] 

■ r ;, n(lnc, J Acl (t 9 -’0). .V. 5—.Son dying 

-u,i herd-Jn!n pr0, * rl » i,J 

cced-lr i T t le ' ' W/ Moiit-rv o] the son 

, nJu Succession — Jtevertionrrs, 

Ibe title to an absoluto occupancy field ac- 

son's C V IK m ° ther ** proscription nftor h^r 

in?1 d K h A a I,mlte<1 tit,e °f * torn lie heir 

^nher?t n th er death th ° per80n entitled to 

heir of ,)f ° Pcrty WouId be reversionary 
Heir of tho son. ri> .... r 

IT' K (lt 'halc for Appellants. 
n. Scour and W. R. Puranik — for 
.Respondents. 

Judgment - One Ganpati, father of 

the plaintiffs' vendor Mt Uaiji, owned 
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an absolute occupancy field No. 192, area 
2* 14 acres, rental Rs. 60, one-third share 
in a well in the said field and two mango 
trees standing thereon, situated in patti 
No. 1 of mouza Kumari of Tahsil Saoner. 
On his death, which occurred in 1891, 
the aforesaid field was recorded in the 
village papers in the name of his mother 
Mt Kapuri. His daughter Mt. Baiji 
was nearly three years old at the time of 
his death. It is common ground that Mt. 
Kapuri died in the year 1925. On 7th 
May 1925 Mt. Baiji sold the said field 

with the mango trees and one-third share 
in the well to the two plaintiffs 
Mukundrao and Padamrao Malguzars of 
patti No. 1 by virtue of a registered sale- 
deed for Rs. 2000. The plaint alleges 
that after the execution of the sale-deed 
the plaintiffs took possession of the field 
and did summer ploughing, but that all 
the three defendants obstructed them in 
June 1925 and prevented them from sow¬ 
ing crops in the field and hence they seek 
possession of the field in question with 
the two mango trees and one-third share 
in the well. It is an admitted fact that 
Ganpati’s two widows, Radha and Maini, 
remarried shortly after his death. 

The plaintiffs contend that on Ganpati’s 
death, the field in dispute devolved on 
his two widows and on their remarriago, 
on Mt. Baiji as his heir, while accord¬ 
ing to defendants 2 and 3, Ganpati left 
behind him a minor son by name Maha- 
deo who died a few months after Gan¬ 
pati’s death. According to them the 
field in dispute devolved on Ganpati’s 
death on his son Mahadeo and on the 
latter’s death on his grand-mother 
Mt. Kapuri as his heir. Defendants 2 
and 3 claim to be reversionary heirs of 
Mahadeo, entitled to succeed to his pro¬ 
perty after the death of Mt. Kapuri. 
Defendant l, disclaimed any interest in 
the property in dispute and denied his 
having obstructed the plaintiffs. The 
plaintiffs denied the existence of Maha¬ 
deo and the alleged relationship of 
defendants 2 and 3. The Court of first 
instauoo awarded the plaintiff’s claim 
for possession, holding that Ganpati did 
not leave bohind him a son by name 
Mahadeo, that defendants 2 and 3 wore 
not related to Ganpati and Mahadeo as 
alleged by them, that the entry in 
Kapuri s favour in the settlement re¬ 
cords was a mistake, that the plaintiffs 


purchased the propety iu dispute from 
Baiji on 7th May 1925, that the pur¬ 
chase was not unreal, and that defend¬ 
ant 1 obstructed the plaintiffs. The ap¬ 
peal preferred by the three defendants in 
the Court of the District Judge was dis¬ 
missed by that Court and all the find¬ 
ings of fact arrived at by the Court of 
first instance were upheld by it. It is 
from the appellate decree of the District 
Judge that the present appeal has been 
preferred by the defendants. 

It is contended in the first instance for 
the appellants that Ganpati left behind 
him a son by name Mahadeo and that 
consequently Mahadeo, and not Baiji, 
was entiled to succeed to Ganpati’s pro¬ 
perty on the latter’s death. Now as 
regards the question of Mahadeo’s exis¬ 
tence, there is a concurrent finding of 
two Courts to the effect that no son was 
born to Ganpati and that he did not 
leave behind him a son bv name Maha¬ 
deo. It is a finding on a pure question 
of fact and is as such binding on 
this Court. As observed in Tukarajn v. 
Chintaram (l), an erroneous finding of 
fact, however, gross or inexcusable the 
error may be, cannot be made the basis 
of a second appeal, provided the fact 
found is relevant aud the finding is based 
on evidence proper for consideration. 
There is no suggestion made on the ap¬ 
pellants’ behalf that there is no evidence 
on record to support the aforesaid find¬ 
ing of fact or that inferences are wrongly 
drawn from proved facts. The lower 
Courts have rolied on the plaintiffs’ evi¬ 
dence in preference to that adduced by 
the defendants. The question of credi- 

M £ A Q 

bility is manifestly one of fact. There 
is ample oral evidence on record espe¬ 
cially that of P. \V. 5, Baiji, P. W. 6, 
Mawan, P. \V. 7, Narayan and P. W. 9, 
Pandu to sustain the negative finding in 
regard to the existance of Mahadeo. 
Relying on the oral testimony of these 
witnesses the lower Courts have arrived 
at the conclusion that Ganpati did not 
leave a son behind him and that the entry 
in the name of Mt. Kapuri in the Settle¬ 
ment Records of 1893-94* and 1912- 
13 was a mistako. Although the said 
entry is to bo presumed to bo correct it 
is liable to bo rebutted, and the robutt-1 
ing proof is furnished by the testimony 
of the aforo3aid witnesses of the plain¬ 
tiffs Fo r al l the se reasons it is not open 

a; a 7 i. r. Ni^. 91=20 S. l. r. if. 
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to the appellants to question in thi 3 
Couib the concurrent negative linking 
concerning Mabudao’s existence. I have 
therefore, to proceed on the assumption 
th at Ganpiti did not leave a son behind 
hicn and that on the remarriage of his 
two widows his property devolved on the 
plaintiilV vendor, Mt. Biiji his right¬ 
ful heir. 

It is next contended that Mt. Kapuri 
was in possession of the held in dispute 
on her own account for over 30 years till 
her death which took place in 19 *5, that 
her possession was adverse to l>tiji, and 
that consequently the plaintitfs’ cl aim is 
barrel by li nitation. The question of 
adverse possession and limit ition does 
not appsar to have been raised in either 
of the two lower Courts. Apart from the 
fact th it the question of limitation in the 
pre-ent ca^e is a mixed question of la w 
and fact, and that consequently it is not 
open to tho appellants to raise it for the 
first time in this Court, it seems to me 
that the saul question cannot arise in the 
present ciso for the following reasons. 
Even if no reliance ho placed on the testi¬ 


mony of the plaintiffs’ vendor Mt Baij 
as P. \V. 5, to trie elfecb that Kapur 
managed the estate for the witness, am 
if Kapuri’s possession be held to bo ad 
verse to Mt. Biiji it would ho pos^essior 
oitlier of a limited owner or of an ah 
solute ownor. If 0 u the strength o 
the ruling in Sheolal v. Mt. Skeoraji (2) 
vipuri bo held to have acquired by pres 
cription a limited title *9 a female boil 
of decoi9e 1 Giapati xs against tho right 
ul heir Mt. Biiji, the property in suil 
woa d under Hindu law pass on Kapuri! 

doath in tho year 1925 to Mt B-iji a . 

w?M 0, . r , 0 ,l the lisfc m il ° holder Ganpati 
While if Kauuri be hold to have acquiree 

by proscription the titlo claimable by an 
absolute owner, her two daughters Malar 
and Jani would succeed to the hold in 
suit as hor heirs, but Malan and Jani b\ 
executing a registered farkat patrab 
dated llth October 1925 (Ex p. 2) i n 
plaint ill’s favour have relinquished thoir 
nghta as tenants if any, in favour of the 
naalguzirs of pitti No 1, and the latter 
a, ° eousoquently entitled to claim pos¬ 
session of tho Qell in suit from the de- 

ondants who have no legal right to retain 

itfs’ri.l U t V, r 0f 1,10 0150 plaint- 
oru/1’ if t0 ol ’, Ula Possession would ac- 

; U^ r; ir ; S ' 1oath - occurred 

l-> U-’l lJ 10 H. 1 ,. H. 3.7=23 1 . 0 . 719 . 


in 1925, and their suit, being instituted 
in December 1925 would be in time oven 
on the assumption of acquisition of pres¬ 
criptive title by Kapuri. It seerns to me 
that the fact of Mt. Kapuri being dan- 
pat's mother, who would have been, but 
for the existence of the nearer heir Buiji, 
entitled to succeed to his property, after 
the remarriage of his two widows, and 
the further fact of her having taken pos¬ 
session of the land, in suit, after Ganpat's 
death, presumbahly as his heir, and not 
as a mero trespasser would very well 
warrant in absence of proof to the con¬ 
trary, the presumption that Kapuri pres¬ 
cribed for a limited titlo of a female heir, 
and that it was such a limited title that 
was acquired by prescription, and would 

thus attract the application of tho prin¬ 
ciple involved in the decision in Sheolal 
v. Mt. Skeoraji (2). It is urged on ap¬ 
pellants behalf that the interest involved 
in Sheolal v. Mt. Sheoraji ('2), was a 
proprietary interest a ad therefore, the 
decision in that case has no application 
but in so far as the question of the right 
of inheritance and succession is con¬ 
cerned, a proprietary inteiest in im¬ 
movable property stands on the same 
footing as the interest of an absolute 
occupancy tenant in his holding. 

Section 5, C. P Tenancy Act 1920, lays 
down, tbit tho interest of an absolute 
ocoupancy tenant in his holding, shall on 
his death pass by inheritance or survi- 
verb hi p, in accordance with his' per¬ 
sonal law There is therefore no sound 
reason, why tho decision in the aforesaid 
case should not bo made applicable to the 
facts of the case in question. As regards 
the case Jit. Ambu v Sheoiarn (3) relied 
on by the appellants’ learned counsol, tho 
character of the possession involvod there¬ 
in was essentially different from that of 
io possession of Kapuri, who ontered 
into possession of tho absolute occupancy 
lani in question after Ganpati's deith, 
am consequently that ciso sooms to havo 
no bearing on tho facts of case under 
consideration. The titlo acquired by 
Kapuri by proscription being a limited 
title of a female heir which cane to an 
end on her death, tho person entitled to 
inhorit tho property in suit would ho the 
reversionary heir of the last male-holder,j 
itnpati. It is an undisputed fact that 
' ran "a t i s d.iughtor lUiji would ho such 

< 3 ) Cl'JU)] U N. L. It. 8=27 I. 0. Sol 
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an heir and would consequently be enti¬ 
tled to possession of the land on Kapuri’s 
death. The present suit having been 
instituted within two years of Kapuri’s 
death the period prescribed by Art. 1, 
Sch. 2, C. P. Tenancy Act 1920, is clearly 
within time. The plaintiffs' claim can¬ 
not therefore be held to be barred by 
limitation. In view of the above findings 
it is needless to consider the question of 
the alleged relationship of the defendants 
with deceased Ganpati. 

The only question which now remains 
to be dealt with is that respecting the de¬ 
cree passed against defendant 1, Dewaji. 
It is argued, that as defendant 1, Dewaji 
disclaimed all interest in the property in 
suit, no deoreo should have been passed 
against him. This contention would no 
doubt have prevailed, had the plaintiffs 
failed to substantiate their plea of defen¬ 
dant Is obstruction to their cultivation, 
but the plaintiffs have established by the 
evidence of P. Ws. 2 and 4, that all the 
defendants including defendant 1, Dewaji 
obstructed them at sowing time. In face 
of this proof, it cannot be said that the 
decree passed against defendant 1, Dewaji 
was unwarranted. 

The appeal thus fails on all grounds 
advanced on behalf of the appellants, and 
it is, in consequence dismissed with costs. 
The decree of the lower Court is affirmed. 

A L./R.K. Appeal dismissed . 


21 Cal. 200 ; 2 C. \V. N. 123 ; 2G M. L. J. 405 ; 
and 35 2Jad. 588, Foil . [p 333 C 1 & 2] 

R. W. Fuley —for Applicants. 

V• R Dhoke and A. V, Wazalwar —for 
Non-Applicants. 

Judgment — The facts of this case 
are sufficiently clear from the lower 
Court s order and need not be repeated 
here. The present applicants were de¬ 
cree-holders against non-applicant 3, 
Baldeopuri in *Suit No. 7 of 1925. 
The latter’s malik makbuza fields had 
been attached and were sold on 7th 
March 1927, and the proceeds some 
Rs. 5,700 were all paid into Court on 
16th March 1927. Meanwhile, the non¬ 
applicant 1, Tukaram, applied for 
rateable distribution in the lower Court 
on 25th February 1927, under S. 73, read 
with 0-21, R. 11, Civil P. C. In the 
case of Tukaram’s decree, execution ap¬ 
plication had been made on 21st August 
1926, but it was dismissed in November 
of the same year. A second application 
followed on 17th January 1927, and the 
fields wore attached, but the second ap¬ 
plication was dismissed on 25th Febru¬ 
ary 1927. The actual certificate was, 
however, not received until 26th April 
in the same year, and the question 
which remains for consideration is whe¬ 
ther rateable distribution was properly 
allowed by the lower Court, although the 
decree had not been transferred at the 
time of the application to this Court. 
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Findlay, J. C. 

R. S* Kholkute untl others —Decree* 
holders—Applicants. 


v. 

Tukaram Kunbi and others— Non-Ap¬ 
plicants. 

Civil Revn. No 399 of 1927, Decided on 
4th April 1928, from an ordor of 1st 
Sub-Judge, Nagpur, D/- 12th September 
1927, in Execution Case Suit No. 7 of 
1925, D/- 8th February 192G. 


c »u»i I . C. S <3 —Application .with trans 
certificate of the decree subsequently receu 
complies with the requirements of law—O 
B. 11— S. 63, Cl. (2). 1 0 U - 


., ThCr £ ° Ipre33 P r °vision of law t 

there should bo an actual transfer of »i,„ 

S'- ‘0 the Coutt granting 2',;' 

t.on.When an application for rateable<3 
tribution ls supplemented with tb„ . ® 

certificate subsequently received all Yb * 

quiroments of law are" dulT copula 


A view favourable to the present ap¬ 
plicants has been taken by the Bombay 
High Court in Nirnbaji Tulsiram v. 
Vadia Vcnkati (l) and in Dattatraya v. 
Rahimtulla Nurmahomcd Khoja (2). The 
view taken in Nimbaji Tulsiram v. 
I adia Vcnkati (1) was, however, over¬ 
ruled by a Full Bench of the Bombay 
High Court in Chhotalal v. Nabibhai (3) 
and it may bo said, therefore, that thero 
is now a uniformity of agreement bet¬ 
ween the various High Courts on fcho 
point involved so far as non-ap¬ 
plicant 1 is concerned: cf. Clark v. 
Alexander (4), Har Dhayat Das v. 
Anandaram (5), Narasimhachariar v. 
Krishnamachariar (6) and Arimuthu 

(1) [1892] 16 Bom. G83. 

(2) [1894] 18 Bom. 456. 

(3) [1905] 29 Bom. 528=7 Bom. L. R. 5G7. 

(4) [1894] 21 Cal. 200. 

(5) [1898] 2 C. W. N. 126. 

(GJ [1914] 2G M. I,. J. 406=23 I. C. 909=1 
M. L. W. 403. 
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Chetty v. Vyapuri Pandaram (7). The 
point involved has again and again been 
considered iu these and other similar 
cases and I seo not the slightest ground 
for once more reopening this matter. I 
may point out that there is no express 
provision of law that there should bo an 
actual transfer of the decree to the Court 
granting rateable distribution. In this 
connexion I may also refer to the pro¬ 
vision contained in sub*S. (2), S. G3, Civil 
P. C. So far as non-applicant 1, Tukaram 
is concerned, therefore, I am of opinion 
that the order of the lower Court was a 
correct one. 

In the case of non-applicant 2 Jagan- 
nath, the actual facts are not, in 
reality, .disputed. The Court of the 
Subordinate Judge, Second Class, Katol, 
had been closed for a few weeks from the 
end of January 1927, until the beginning 
of the March of that year. During this 
closure uon-applicant 2, applied to 
the Court below stating that,* as the 
Katol Court was closed, ho could not ob¬ 
tain a transfer certificate but he claimed 
rateable distribution. His application 
was treated as one for execution and be 
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shiraya Juan Kosh Mandal v. Bijjidal. 

(I0), and I do not think that there is any 
substance in the applicant’s present 
position. Non-applicant 2, had, in 
the peculiar circumstances of the present 
case, done everything he could but was 
unable, at the moment, to obtain the 
transfer certificate, and his application 
to tho Court of the 1st Subordinate 
Judge, First Class, Nagpur, stated the 
fact as to bis being unable to obtain this 
certificate owing to the temporary 
closure of the Katol Court and declared 
his intention of applying for rateable dis¬ 
tribution. \\ hen this application is read 
with the transfer certificate subsequently! 
received ail the requirements of the law 
seem to me to have been duly complied 
with and I am of opinion that, in the 
circumstances, tho lower Court was cor¬ 
rect in grauting rateable distribution. 

These findings govern tho application 
which i3 dismissed. Tho applicants must 
boar the non-applicants’ costs. Costs iu 
tho lower Court as already ordered. I 
fix Rs. 20 as pleader’s fees, costs accord¬ 
ingly to bo allowed separately to non¬ 
applicants (1) and (2) in this Court. 


was accordingly eventually allowed to 
share in rateable distribution. The certi¬ 
ficate, however, was not received from 
the Katol Court until 31st March 1927, 
and the contention urged on behalf of the 
present applicant is that there was no 
sufficiently formal application giving tho 
particulars required by 0. 2L, R. 11, 
Civil P. C. I have been referred to tho 
decision in Dwarkadas v. Ghasiram (8) 
as well as to the decision of Baker, J. C., 
dated 21th February 1925, in Ali Muham- 
mad. v. Muhammad Noor (9) in favour of 
tho proposition that hero there had been 
no sulficiont compliance with tho require¬ 
ments laid down in O. 21, R. 11, Civil 
P. C. In view of tho exceptional cir¬ 
cumstances of tho present case, it is 
difficult to soo what more this non-ap¬ 
plicant could have done in view of tho 
fact that tho Katol Court was tempora¬ 
rily olosod. Tho case is one in short, in 
which tho prosont applicant is attempt¬ 
ing to obtain his personal advantago by 
relying on an ultra technical interpreta¬ 
tion of tho law applicable: cf. Mahara - 


(?) 33 Mld 6S8 =21 M. L.J.505 

}• C '- «M=(19ll) l M. W. N. 17. 

\l\ 'V V ,/ l w? 1 N:lR - 5=17 N. L. K. 113. 

(0) A. 1. U. 1925 Nag. 382. 


A.Tj./r.K. Application dismissed. 

(LO) A. J. R. 1923 Nag7l«2=i9 N. L. R. 36. 

A. I. R. 1928 Nagpur 333 

Kolhatkar, A. J. C. 

Mt. Manjari —Defendant—Appellant. 

v. 

Surajmal and another — Plaintiffs— 

Respondents 

hirst Appeal No. 2-B of 1928, Docided 
on lGth June 1928, from order of First 
Class, Sub-Judge, Amraoti, D/- 22nd 
August 1927, in Civil Suit No. GO of 1912. 

[a) Court-fees Act , Sch. 2. Art. 17, CL (G)— 
Defaults trj payment of instalments of a mort• 
gage decree — Application for making decree 
final Defendant's application for extension 
of lime for payment of money under 0. 34, IL 
3 —Application refused—Decree made final — 
Appeal against the order of refusal—Advalorcm 
fees tverc not necessary. 

An application was made for a mortgage de¬ 
cree being made final as defaults wero made 
in paymont of the decretal amount. Defen¬ 
dants applied for an extension of time tor pay¬ 
ment of instalment. Tho application was re¬ 
fused and the mortgage decree was made final. 
An appeal was preferred to tho High Court. 

Held', that the appoal was under Cl. (c), U. 1. 
D. 43,- Civil 1\ C., from an order under- O. ?4. 
U. 3, refusing to extend time forthe payments of 
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the mortgage money and not one from a final 
decree. Success of the defendants in such a case 
will necessarily have the effect of vacating the 
final decree whioh followed the refusal to 
oxtoud time. The defendants need not appeal 
from the final decree which automatically 
followed the refusal to extend time for payment. 
Advalorem Court-fees were not necessary : 
35 All. 47G, Dist. [p 335 c 1 ] 

(6) Civil P. C.,0. 84, Rr. 2 and 3—Mort¬ 
gage suit—Instalment decree by consent—De¬ 
cree-holder must obtain final decree . 

The mere fact of an instalment decree being 
passed in a mortgage suit on the consent of 
the parties is net s circumstance which can 
per se exclude the application of the provi¬ 
sions contained in O. 34. A compromise 
decree drawn up on the printed form No. 3 
prescribed in Appendix 1 , Sch. 1 , Civil P. C. f 
purports to be a preliminary decree passed 
under O. 34. Such a decree has of necessity to 
be made final under R 3 before the plaintiff 
can take out execution of the decree : A. I. 11, 
1923 Pal. 375 ; A. I. R. 1923 Cal. G26 ;and A. I. 
I. R. 1924 Bom. 1G9 ; Dist. [P 335 C 1,2] 

(c) Civil P. C. t O. 34, R. 3 —Court may 
extend time for payment even after default 
for sufficient cause even in a compromise in¬ 
stalment decree. 

Where the defendant had paid a number of 
instalments in a mortgage decree and where 
sufficient cause for granting the first enlarge¬ 
ment of time was shown, extension was granted 
and tho final decree was vacated. [P 3^33 c 2] 

A. V. Khare — for Appellant. 

B. Niyogi —for Respondents. 

Judgment —On 8th July 1912, Mofci- 
lal Mansaram as owner of the firm 
Motilal Champalal, instituted a suit on a 
mortgage for Rs. 3,000 against Punjaji 
and his son Zingu. On 22nd August 
1912 a consent decree for foreclosure 
was passed in the plaintiffs’ favour on 
tho basis of a compromise arrived at 
between the parties. Tho deoree pro¬ 
vided that defendants 1 and 2 should 
pay Ks. 5,175 in twenty th-eo annual 
instalments of Rs. 225 payable at the end 
of December every year, that in default 
of payment of one instalment interest at 
8 annas par cent per men?o:n wa 9 to be 
charged, and that in default 0 f two j n . 
stalmoats tho whole amount was to be¬ 
come payable at oneo and that if pay¬ 
ment was not made as ordered, the de¬ 
fendants wore to he debarred from all 
rights to redeem the property and tho 
mortgaged property was to ho foreclosed 
and to bo put iu tho plaintiffs’ posses- 
sion On 23rd February 1926 Hiralal 

i ra J ma| . sons of deceased plaintiff 
Motilal made an application to tho lower 
Court for bringing on record Mt. Manjari 

the legal representative of the deceased 

defendants 1 and 2 : and then to make the 
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decree final, default; having been com* 
mitted in payment of the instalment due 
on 31st January 1920. On 17th April 
1926, the application was summarily 
rejected as not maintainable on the 
ground that the decree passed in 1912, 
being an instalment compromise decree, 
there was no necessity of passing a final 
decree in the case. It seems that this 
order of rejection was set aside on an ap¬ 
peal being preferred therefrom to this 
Court, and the case was remanded to the 
Court below for proceeding with the- 
plaintiffs’ application for making the de¬ 
cree final. After the case was sent back 
to the lower Court, tho new defendant 
Mt. ^Manjari presented an application 
on 9th October 1926 for granting to her 
extension of time for payment of the 
overdue instalment of 1925. On 7th 
January 1927 she deposited Rs. 225 in 

Court. The defendant’s prayer for ex¬ 
tension was opposed by the plaintiffs 
who denied the grounds set out in the 
application and urged that tho Court 
had no jurisdiction to expend time as tho 
decree was a consent decree, and as the 
High Court in its remanding judgment 
had directed that the decree should be 
made final. The lower Court refused to 
grant extension as the grounds stated in 
the application were not proved, and as 
default had been made in respect of two 
instalments, passed a final decree for 
foreclosure. 

The def* ndant Mt. Manjaribai had 
appealed to this Court. Her appeal is 
diiected against the order refusing ex* 
tension of time and passing the final de¬ 
cree for foreclosure. Before entering into 
the merits of the appeal I shall deal with 
the preliminary objection raised on loo - 
h ’*lf of the respondents in regard to the 
question of Court-fees. It seems that 
relying on tho decision in Dadnoo v. 
Somnath (1), the appellant has paid a 
Court-fee of Rs. 10 on the memorandum 
of appeal. It is argued on tho respon¬ 
dents’ behalf that a 9 the appellant seeks 
reversal of tho final decree for fore¬ 
closure passed by the lower Court she- 
should bo oalled upon to pay ad valorem 
Court-foes. It seems to mo that the ap* 
poal in question is substantially one 
under Cl. (c) 9 R. 1,0. 43, Civil P. C, 
from an order under O. 34, R. 3, Civil 
P. C., refusing to oxtend time for the 
payment of mortgage money, and not one! 

(1) [1941J 7 N. L. K. 41—10 1. C. 786. 
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ifrom a final decree. Success of the appol- 
lant in such an appeal from an order under 
'0. 34, R. 3, Civil P. C., will necessarily 
jhavo tho effect of vac ding the final de- 
jeree for foreclosure which followed the 
rofusal to extend time. In such a case 
'therefore the defendant nee 1 nob appeal 
from the final decree which a itomatic- 
ally followed the rofusal of the lower 
'Court to extend time for payment of the 
mortgage money. Although therefore 
it is stated iu the memorandum, of ap¬ 
peal that the appeil is directed against 
the order refusing to extend time and 
passing a final decree of foreclosure it 
must be treated to be virtually au appeal 
under Cl. (c), R i, 0. 43, Civil P. C, 

against an order refusing to extend time 
and to be chargeable as such with Court- 
fees. Iu this view the appellant has paid 
more than the requisite amount of the 
jCourt-foes payable on a memorandum of 
appeal against an order. It may further he 
noted in this connexion that the memo¬ 
randum of appeal nowhere says that 
the appeal is from a final docrco. As the 
appeal is one from an order and not 
from a decree neither the case Bajtangi- 
Idl v. Mahabir Kunwar (2) nor the un¬ 
reported caso Balaji v. Vallabdas ( ) de¬ 
cided by Findlay, J. C M roliod upon by 
the respondent’s learned pleader has any 
application. In both those ca^es, the 
appeal was preferred from a final decree. 
The respondents’ preliminary objection 
in regard to inadequacy of the amount 
of Court-foo3 is therefore disallowed. 

As regards the merits of the case, the 
respondents’ learned counsel challenges 
the appellant s right to apply to the 
lower Court for extension. It is con¬ 
tended by him that in the oaso of an 
instalment consent decree, ail application 
for extension of time under the proviso 
to Cl. (2J, R 3, O. 34, Civil P. C., is not 
tenable as in such cases there is no 
necessity of applying for making the 
consent decree final and consequently 0. 
34, R 3 oinnot have any operation The 
view expressed by Hallifax, A. J. C., in 
tho unreported caso Narayan v. Daulat 
Cl. I. U. 1022 Nagpur 182), is, however, 
in direct opposition to this contention. 
With duo respect I find myself in entire 
,agreomont with it. Tho more fact of an 
instalment decree being passed in a 

(*2) [1913] 05 All. 470 = 21 1. C. 498 = 11 A. L , 
J. bO 1. 

[* bioco reported in A. I. U. l'jo.q ikj.j 


mortgago suit on tho consent of the par*! 
ties does not appear to me to be a cir¬ 
cumstance which can per se exclude the 
application of tho provisions contained 
in O. 34, Civil P. C. Tho compromise! 
decree passed iu this case in 1922 is 
drawn up on tho printed from No. 3j 
prescribed in Appendix 1, Sell. 1, 
Civil P. C., for deorees to ho drawn up 
under 0. 34, R. 2, Civil P C., It thus! 
purports to be a preliminary decree pas¬ 
sed under 0. 34, R. 2, Civil P. C. Such 
a decree has of necessity to be made 
final UDder R. 3, before the plaintiff can! 
take out execution of the decree Tho 
compromise petition filed by the parties 
in this case does not contain an express 
direction, as in the case of Ishan Chan - 
dra Rundu v. Nilraian Adhikari (3) to 
the effect that the decree to be passed in 
tho terms of the compromise should be 
considered as final and absolute, nor 
does it disclose, as in the case of Hcmen• 
dra La! Singh Deo v. Fahirchandra Dattci 
(4) any indication of the intention of the 
parties to treat tho consent decree as 
final. Neither of these two cases relied 
on by the respondents’ learned pleader 
has therefore any hearing on the facts of 
the present case. Tho instalment decree 
passed in Sukii/a v. Saha! Moiichand (5) 
was one under tho provisions of S. 15 (b), 
Deccan Agriculturists’ Relief Act. The 
docision in that caso seems to rest on tho 
view that the provisions of the special 
legislation would override those of the 
general law contained in the Civil Pro¬ 
cedure Code. In this view the question 
of applying tho princi: lo underlying tho 
decision in the Bombay case to the facts 
of the present caso cum ^t possibly arise. 
As for the cases Ainbadas v. Lai man (6), 
Kandhaiya Singh v Mt. Randan (7) 
and Komal Singh v. .7agannath (8) cited 
on respondents' behalf, the decisions in 
the first and tho third have special re¬ 
ference to S. 148, Civil P. C., which it is 
not invoked by the appellant in this case. 
What has boon affirmed in tho second 
case is simply this: 

Kxcupt in tbuo isoof a dccroc in a mortgage 
suit to which O. 34, R. 8, Civil P. C., applies, a 
Court has no power to extend tho time limited 
for the pavnient of money ordered b\ a decree 

(8) A. 1. K. 1923 Pat. 3?.i = 2 Pat. 688. 

(4) A. I. R. 1922 Ci). 02b =50 Cal. G50, 

(5) A. 1. R. 1924 Rom. 109 = 18 Rom. 172. 

(0) A. 1. It. 1928 Nig. 210 = 19 N. L. R. 8. 

17) [1920J 12 All. 039=57 I. C. 10=18 A. L. 

3. 820. 

(8) [1919] 15 N. L. R. 39 = 19 1. C. 810. 
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to be paid as a condition precedent to its opera¬ 
tion. 

This case also can be of no assistance 
to the respondents, as the Court has as 
much power to extend time under O. 34, 
E. 3, in a suit for foreclosure as it has 
under O. 34 R. 8, in a suit ‘for redemp¬ 
tion and it is this power which is in* 
voted by the appellant in this case. 
None of the cases relied on by the res* 
pondents does support their contention 
that the provisions of O. 34, Civil P. C., 
are inapplicable to an instalment consent 
decree.^ It is worthy of note, in this 
connexion that the respondents-plaintiffs 
who relied on this contention applied to 
the lower Court for making the decree 
final, and thus admitted by implication 
the applicability of the provisions of 
O. 34, Civil P. C., and the necessity of 
obtaining a final decree before applying 
for execution. The stand which they 
.have now taken in this Court is thus 
anything but consistent with their con¬ 
duct involved in their application for 
making the decree final. On all these 
grounds I hold that the contention raised 
on behalf of the respondents is lacking 
in soundness and cannot prevail. The 
appellant’s application under the pro* 

viso to Cl. (3), R. 3, O, 34, Civil P. C., 

for extension of time is quite cojnpotont 

and merits consideration. 

This brings me to the merits of tho 
application for extension. It seems that 
in the lower Court, the appellant Mt. 
Manjari who is an ignorant and illiterate 
woman was not properly advised by her 
legal advisor in the matter of the pro¬ 
duction of ovidonoe, with the result that 
no evidence was led on her behalf in 
support of the allegations of faot con¬ 
tained in her application. As in view of 
the peculiar facts of the case, and espe¬ 
cially in view of so many as twelve in¬ 
stalments, viz., more than half tho 
number, having been actually received 
by the plaintiffs, and of two instalments 
having been deposited in Court, it would 
have been unfair to tho appellant, and 
opposed to tho diotates of justice to make 
her suffer for the mistake or nogleot of 

her legal adviser, she was permitted to 
produce in this Court her affidavit by 
way of proof of the aforesaid allegations. 
No counter-affidavit was filed on behalf 
of the respondents. The evidence furni¬ 
shed by her affidavit thus stands unchal¬ 
lenged. It proves the alleged failure of 


crops and other material circumstances 
set out in her application. They, as 
well as the fact of the appellant having 
paid up till now fourteen instalments 
aggregating a sum of Rs. 3,150 admitted 
by the respondents’ learned counsel 
afford ample proof of a sufficient cause, 
for granting the first enlargement of time 
sought by her which does not require a 
very strong reason ; vide the case of 
Balkislian v. Atmaram. (9) The appellant 
has already deposited in Court on 7th 
January 1927, the instalment of Rs. 225 
in respect of which she has applied for 
this extension. As a sufficient cause for 
this first extension has been made out 
by her, the extension of time is granted 
to her till 7th January 1927, for pay¬ 
ing the instalment in question on con¬ 
dition that she will pay within three 
months from the date of this order, in¬ 
terest on the amount of instalment at 12 
per cent per mensem from the date on 
which the said instalment became payable 
under the preliminary decree, till the 
amount was deposited in Court on 7th 
January 1927. The result of this ex¬ 
tension being granted is to vacate the 
final decree passed by the lower Court on 

22nd August 1927, after refusing the ex¬ 
tension. 

In the result the appeal is allowed, 
the order refusing extension is set aside 
the final decree dated 22nd August 1927, 
following the refusal is vacated, and ex¬ 
tension of time till 7th January 1927, is 
granted to the appellant subject to the 
aforesaid condition. In the oircumstances 
of the case it is ordered that costs in¬ 
curred by the parties in this Court will 
be borne as incurred. The counsel’s foe 
is fixed at Rs. 30. The appellant has 
presented an application in this Court 
for a second extension on 20th April 
1928. It will bo forwarded to tho lower 
Court for disposal. 

A - ft K__ App eal a 1 lowed . 

(9) 11914] 10 N. L. R. 150=r2J I. C. 701. 
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Findlay, J. C. 

Ramrao —Appellant. 

v. 

Wasudeo —Respondent. 

Misc. Appeal No. 11 of 1928, Decided 
on 25th April 1928, from order of Dist. 
Judge, Nagpur, D/- 25th November 1927, 
in Civil Appeal No. 124 of 1927. 
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(a) Provincial Insolvency Act (1020), S. 44 
[2)—Attaching creditor not proving debt — Dis • 
charged insolvent is released from the debt. 

If an attaching creditor does not prove his 
debts uuder S. 34, an order of discharge re¬ 
leases the insolvent from such a dobt. 

[P 337 C 1] 

(b) Provincial Insolvency Act (5 of 1920), 
S. 51 (2) — An attaching creditor is not a se¬ 
cured creditor. 

The mere factum of attachment is not suffi¬ 
cient to bring the attaching creditor within 
the category of secured creditor. The attach¬ 
ment only creates a species of temporary lien 
which continues until the insolvency petition 
has been duly admitted. [L' 337 C 2] 

K. P. Yaidya —for Appellant. 

G. R. Deo— for Respondent. 

Judgment. —Admittedly, in this case 
a Receiver wa3 appointed as far bach as 
1st May 1916, in execution of a money 
decree and he was placed in possession 
of four occupanoy fields on 3rd February 
19L6. From that date payments had 
been made to the present appellant to* 
wards the satisfaction of his decree. 
When the respondent applied to bo de¬ 
clared as insolvent in 1924, the appellant 
was the only creditor shown in the ap¬ 
plication. The appellant, howevor, did 
not want to be shown as a scheduled 
creditor aud claimed a prior right under 
his attachment. 

The appellant's position is that a lien 
wa9 created by the attachment in his 
•favour and that ho was, to all intents 
and purposes, a secured creditor and that 
the order of the insolvency Court dis* 
charging the respondent could not affect 
the appointment of the Receivor who 
must continue until the appellant's -de¬ 
cree is fully satisfied. I do not think 
the appellant’s position in this con¬ 
nexion is a correct one. The effect of 
,S. 44 (2), Insolvency Aofc, is that the order 
of discharge, dated 23rd December 1926, 
released the insolvent from all debts 
provable under the Insolvency Act. 
Turning to S. 34,.sub'S. (2), Insolvency 
Act, there can bo no question but that, 
during the insolvency proceedings, the 
balance of the claim duo to the present 
appellant under his decree was a dobt 
provable under the Act. That the ap¬ 
pellant deliberately chose not to have it 
proved is quite another matter and it 
scorns to me, in those circumstances, 
that automatically the respondent was 
,released from the balance of the debt in 
question whioh clearly oould not come 
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under either of the four classes men¬ 
tioned in sub-S. (1) of S. 44 of the Act. 

I may add that I do not think the 
mere factum of attachment was suffi¬ 
cient to bring the appellant within the 
category of secured creditor. The at¬ 
tachment at tho most, only creates a 
species of temporary lion which con¬ 
tinues until tho insolvency petition has 
been duly admitted. In this connexion 
the provision contained in S. 51, Insol¬ 
vency Act, is significant. 

Holding as I do, therefore, that the 
debt was wiped out by the order of dis¬ 
charge passed by the insolvency Court 
ex nutura rei tho appointment of the 
Receiver lapses. In tho^e circumstances 
the orders of the lower Courts are cor¬ 
rect. Tho appeal accordingly fails and 
is dismissed. Appellant must bear res¬ 
pondent’s costs in this Court. I fix 
Rs. 20 as pleader’s fees. Costs in the 
lower Courts as already ordered. 

A L./r.K. Appeal dismissed. 
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Kolhatkar, A. J. C. 

Wasudeo Warn an Shend urni kar —Ac¬ 
cused—Applicant. 

v. 

Ahola Municipality —Non-Applicant. 

Criminal Revn. No. 95-B of 1923, 
Decided on 23rd May 1923, from order of 
1st Class Magistrate, Akola, D/• 23rd 
December 1927, in Criminal Appeal 
No. 104 of 1927. 

C. P. Municipalities Act (2 of 1922), S, 199— 

Lawful direction by a notice lawfully issued 

and disobedience to such a direction must be 
jyroved. 

What tho prosecution has to prove under 
S. 199 is that a lawful direction was given to 
the accused by a notico lawfully issued under 
tho powers conferred by Part 3 of tho Act and 
that the accused disobeyed the said direction. 

(P 33S C 2] 

A. V. Rharc and W . D. Pcndharkar — 
for Applicant. 

Order . —The applicant was convicted 
by a Bench of Honorary Magistrates of 
an offonoo under S. 199, Municipalities 
Act, and sentenced to pay a fine of Rs. 10. 
He was further ordered to construct, 
within ton days of tho judgment of tho 
trial Court, the drain in respect of which 
tho notico dated 4th September 1926, 
was issued by the Municipal Committee, 
and in case of failure to comply with tho 
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order, he was ordered to pay a fine of 
Es. 2 per day for the period during which 
the breach continued. In appeal the Sub- 
Divisional Magistrate set aside the order 
in regard to the payment of Es. 2 fine 
per day, but maintained the conviction 
and the sentence of Rs. 10, fine awarded 
to the applicant. He has now applied in 
revision to this Court and has challenged 
the conviction and sentence on various 

grounds. None of them seems to me to 
be tenable. 

It is argued in the first instance that 
the notice forming the basis of the pro* 
secution was not validly issued, and that 
it was meaningless and not capable of 
compliance. The applicant’s learned 
pleader was however, unable to show in 
what respect it was invalid. By the 
notice the applicant was given three 
alternatives in the matter of the con¬ 
struction of the drain. Even if it bo 


conceded that the permission of Messrs. 
Anantrao Kolhatkar and Lote—the ap¬ 
plicant’s neighbours—was needed before 
starting the work of the construction of 
the drains mentioned in the first two 
directions, and that there being no proof 
of such permission having been obtained 
beforehand, the first two directions were 
not capable of compliance, it cannot be 
said of the third direction, in regard to 
the construction of a private drain con¬ 


necting the mori with the Municipal 
drain at the point whore Mr. Anantrao 
Kolhatkar s drain was connected, was 
incapable of compliance. No permission 
of any neighbour was needed to construct 
the said drain. This disposes of grounds 
1 and 2. As regards ground 3, the re¬ 
quisition involved in the third direction 
oannot be sud to be beyond the powers 
of the Municipal Committee, no permis¬ 
sion of any of the neighbours being needed 
to construct the aforesaid drain connect¬ 
ing the applicant’s mori with the Muni¬ 
cipal drain. As regards unreasonableness 
of the time fixed by the notice, raisod in 
ground 4. it is obviously a frivolous plea ' 
It was not raised at all in the trial Court! 
Had the time been unreasonable the 
applicant would not have failed to ad¬ 
vance the plea in the trial Court. It ig 
only when such a plea is advanced on 

behalf of the accused that the occasion 

for determining the question of the rea¬ 
sonableness of ti m e contempl ited by the 
proviso to S 199, Municipalities Act 
arises. What the prosecution has to 


establish in such a case is that a lawful; 
direction was given to the accused by a 
notice lawfully issued under the powers 
conferred by Part 3 of the Act, and that 
the accused disobeyed the said direction. 
Both these things were proved by the 
evidence adduced on behalf of the pro¬ 
secution. S. 107 of the Act, comprised 
in Part 3 empowers the Committee to 
issue a notice to the owner or occupier of 
any b- ilding requiring him to connect 
any drain of such a building with a 
public drain The notice Ex. P-2 taken 
along with the direction No. 3 given 
therein answers the description of such a 
notice. It follows, therefore, that the 
direction in question, in the notice law¬ 
fully issued under S. 107, was a lawful 
direction whioh the accused was bound 
to obey, while the disobedience of the 
direction is proved by the evidence of 
P. W. 1, as well as by the accused’s 
own admission of his failure to have 
constructed the drain contemplated by 
direction 3. The two material in¬ 
gredients of the offence having been 
established, no exception can be taken to 
the appellant’s conviction under S. 199,. 
Municipalities Act. This disposes of 
grounds 4 and 5. In this view it is 
unnecessary to consider ground 6, refer- 
^jog to the finding of the appellato 
Court in para. 4 of its judgment. 

. 1° the result the application fails, and 
it is in consequence dismissed without- 
issuing notice to the other side. 

A.L./r.k. Application dismissed . 


A. I. R. 1928 Nagpur 338 

Findlay, J. C. 

Tikaram and another —Appellants. 

v. 

Sukka Lodhi —Respondent. 

Second Appeal No. 373 or 1927, Deci¬ 
ded on 2nd July 1928, from a dooree of 
of the Dist. Judge, Nagpur, D/- 29th 
April 1927, in Civil Appeal No. 5 of 
1927, D/- 29th April 1927. 

(a) liegislration Act , S. 17 —Lease not regis¬ 
tered though requiring registration—Other evi¬ 
dence can be considered to establish tenancy. 

Though an unregistered loaso deed which re¬ 
quires oompulsory registration, should bo ex¬ 
cluded so far ns it is evidence of tho loase, other 
evidence indicative of tho creation of tenancy 
can bo considered in establishing tho tenancy ; 

1 A 7 . L. It. 147, Appr. [P 339 C 2], 
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(fc) C. P. Tenancy Act (1 of 1920), Ss. 13 at.d 
89— Surrender to landlord—Landlord creating 
tenancy—Surrender can be contested under 
S. 13. 

\Yho{o surrender of occupancy field h;ts been 
made in favour of landlord, and landlord has 
created the tenancy in favour of a third person 
the surrender can be contested under S. 13 ; 
A. I. It. 1927 Nag. 3S0, Lei. on. O’ 339 C 2] 

(c) C. P. Tenancy Act (1 of 1920), Ss. 12 and 
13— Surrender of occupancy field and creation 
cf tenancy—Transfer is gcod until set aside 
under Ss. 12 and 13. 

Where an occupancy field has been surren¬ 
dered to landlord and lease has been created in 
favour of n third person, the transfer stands 
good until it has been set aside in the manner 
contemplated by the provisions of Ss. 12 and 13. 

[P 339 C 2] 

M. E. Bol^dn —for Appellants. 

E. B. Gadgil— for Respondent. 

Judgment.—Tho plaintiff-respondent, 
Sukka, sued in tho Court of the Subordi¬ 
nate Judge, Second Class, Raratek, for pos¬ 
session of three occupancy fields in Mauza 
Pipri of that Tahsil. The plaintiff’s case 
was that one Narayan, who died in 19L8, 
was the occupancy tenant of the fields in 
question and that they were inherited by 
his daughter, Mfc. Soni, who, in 1925 sur¬ 
rendered them to the malguzar, and tho 
latter, in turn, created a tenancy in the 
plaintiff’s favour. Defendants’ case was 
that defendant 1 Tikaram was tho divided 
brother of Narayan and that he and his 
son, defendant 2, succeeded to the fields 
as Narayan’s heirs. 

The case was strenuously fought out in 
tho lower Courts on tho allegation that 
Mt. Soni was not the daughter of Nara- 
^an at all but was tho daughter of his 
second wife Mt. Sita who had a previous 
husband also named Narayan. This print 
was found against tho defendants in both 
Courts after a careful and rninuto ex¬ 
amination of tho evidence. 

In this Court tho pleader for the do- 
f onda n ts - a p pel 1 a n t s did not contest tho 
finding that Soni duly inherited tho fields 
in question ; instead an attack was ex¬ 
pressly limited to tho documents (P H 
and P-13), representing tho transactions 
which occurred on 10th Juno 1925. The 
position of tho appellants is that, as P-11 
which represented, as it did in effect, a 
lease, was unregistered, tho plaintiff’s 
c;i8e « which essentially restod thereon, 
waa hound to he dismissed. As is ob¬ 
vious, howovor, tho Judge of tho First 
^ourt hold that thero was other ovidenco 
indicative oftho creation of tho tenancy, 
an(i tl, ° loarnod District Judgo has ex¬ 


pressly pointed out that Tikaram himself 
admits that tho landlord would not re¬ 
cognize him as a tenant. There was, in 
addition in tho plaintiff’s favour, receipt 
for rent (Ex. P* I 2) which certainly does 

t 

not require registration and there is, in 
addition, the evidence of Mohinuddin (P. 
W. No. 7) as to the creation of the te¬ 
nancy in tho plaintiff’s favour. All hough 
P-11, so far as it is evidence of the lease 
or of the previous payment of rent there¬ 
under must bo excluded Lcf. Ear ay an Bis 
noi v. Jasuant Singh (1)J, I am aware of' 
no reason why the other tvidence, which 
has been relied on by both tho lower 
Courts, cannot ho considered as sutlii-J 
ciently establishing the tenancy That 
was tho express position taken up by the 
plaintiff in his pleading of 8th JuK 1926. 
Tho learned District Judge, doubtless, 
erred in considering that tho surrender 
was made under the old Tenancy Act, 
but this, in ray opinion, makes no essen¬ 
tial difference ; even, under the new Ten¬ 
ancy Act, the.remedy was to contest the 
surrender under S. 13, Tenancy Act ; cf.! 
Gangoo v. Laxman (2). 

It has been suggested on behalf of tho 
appellant Tikaram, that, as he is in posses¬ 
sion and is now on his defence, it is still 
open to him to urge that tho transfer of¬ 
fends against S. 12, Tenancy Act and that 
the plaintiff’s suit 19 liable to be dismissed 
being thus based on a bad title. I do not 
think it is possible to allow this conten¬ 
tion to prevail at this time of day in 
view of the definite finding arrived at 
by both the lower Courts that the ten¬ 
ancy has been proved independently of 
the so-called receipt (Ex. P-11) I ndcrj 
Ss. 12 and 13, Tenancy Act, the transfer! 
stands good until it has been set aside inj 
tho manner contemplated by the said 
provisions. 

On these grounds I see no reason to in¬ 
terfere and am of opinion that the case Ins 
been rightly decided in tho Courts below. 
The appeal is accordingly dismissed. The 
appellants must bear tho respondent s 
costs Costs in tho lower Courts as al¬ 
ready ordered. 

A.13./R.K, Appeal dismissed. 


(lj [r.»09j i N. I.. It. 117. 

(2),A. 1. K. 1927 Nufi. 330=21 W 1 K. f J. 
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Eolhatkar, A. J. C. 


Secretary of State— Applicant. 

v. 

Gulabciiand —NotrApplioanfc. 

Civil Rava No.25-B of 1928, Decided 
on 16th June 1928, again3t order of Small 
Cause Court Judge, Amraoti, D/• 29th 
November 1927. 

* (a) Railways Act, S. 72 ( 2 ) ( 6 )— Risk-note B 
i R ew Form) Company is bound to disclose to 
consignor manner in which consignmcnl was 
dealt with Disclosure shifts burden on coyi- 
signor to prove misconduct — Non-disclosure 
necessitates evidence to be given by company of 
its dealings with consignment . 

Ia view of the proviso (inserted in the new 
form of Risk-note B) the Railway Administra¬ 
tion is bouad to disclose to the consignor how 
the consignment was dealt with throughout 
the time it was in its possession or control. 
If the company discloses to the consignor how 
the consignment was dealt with by it and if 
the nuterial placed before is satisfactory, it i 3 
not necessary for the company to give evidence 
'before the consignor is called upon to prove 
misconduct. [P 311 C 2] 

\; Failure to make a disclosure as to how the 
■consignment was dealt with necessitates the 
giving of ovidence in regird to the minner in 
which the consignment was dealt with by the 
•company throughout the time it was in its 
possession or control. [p 341 q 2 ] 

(b) Railways Act , S. 72 (2) ( 6 )— Risk-xiote B 
{New Form) —Failure to disclose or to give 
satisfactory evidence with respect to manner 
in which consignment xoas dealt with raiics 
presumption of misconduct on part of railway 
and it should be held liable for loss su JJcrcd by 
■consignor. 


Where the Railway Administration fails to 
mike the requisite disclosure to the consignor 
or in the event of disclosure being made but 
being not found to be satisfactory, fails to’give 
evidence in regard to the mannor in which it 
dealt with the consignment, throughout the 
time it was in its possession or control tho 
inevitable result is to fasten on it tho liability 
•for loss suflerod by tho consignor, as tho Court 
will have in suoh a contingency no other alter¬ 
native than to presume misconduct from tho 
aforesaid failuro and to hold the companv 
liable for the loss caused by the misconduct of 
its servants: A. I. R. 1*J2G All. 5G5, Foil 


(c) Railways Act, S. 12—Riskn}te 

Form)—Legitimate inferences of misconduct 

on part of railway servants drawn—Con- 

signor need not be called upon to adduce cui- 
dence of misconduct, 


Where from the facts found an inferen 
of misconduct on the part of tho railway se 
vants may bo legitimately drawn, it is “ 
necessary to ca l upon the consignor to R “ 
evidence of misconduofc* AIR 100* v 
350; ^ /. R. 1923 P. C 24; and A I R 
Mad. -03; Dist., A. I. R. 1927 All. 37 l, FoU° 

CP 342 C 2, P 318 C 


(d) Railways Act, S, 72— Risk-note B (New 
Form)—Loss of part of package is covered . 

Loss of a portion of a consignment ? or of a 
package doos come within the main*provisioiis 
of the,new form; A. I. R. 1927 All. 371, Foil. 

[P 342 C 2] 

A. V. Khare and TP. B . Pendharlcar — 
for Applicant. 

G. L. Subhedar for Non-Applicant. 

Order. The applicant seeks revision 
of a decree passed by the Court of Small 
Cause3 at Amraoti, for payment of 
Rs. 186-12*0 as damages in a suit insti¬ 
tuted by the plaintiff for recovery of 
Rs. 232*13-3, on account of damages sus¬ 
tained by the plaintiff owing to the defen¬ 
dant’s failure to deliver six tins of ghee. 
It seems that the plaintiff despatched 
25 tin3 of ghee by rail from Beawar on 
the B. B. and C. I. Ry. line to Amraoti 
on 3rd December 1925. It was noticed 
at the time of giving delivery at Amraoti 
that out of 25 tins 5 tins contained 
cotton seeds, and that they were tam¬ 
pered with. The plaintiff took delivery 
of only 19 tins, the Railway Company 
having kept one tin as a sample and 
having delivered it to tho police for an 
enquiry into the matter. The plaintiff 
thus claimed damages on acoount of six 
tins of ghee not delivered to him. Tho 
consignment was booked under Risk- 
Notes A. and B. The tins which were 
not delivered were sold by auction by the 
railway company for Rs. 25. On the 
strength of the following findings, the 
lower Court decreed the plaintiff’s claim 
to tho extent of Rs. 186-12-0. 

(1) Tho five tins in question contained 
pure ghee at the time of delivery to B. B. 
aQ d I. Ry. Co. Beawar. 

(2) Cotton seeds were replaced therein 
while thoy were in the custody of the 
G. I. P. Ry. Co. 

(p) The defendant is liable to the 
plaintiff’s claim on account of the Risk 
Notes Forms A and B. 

(4) The defendant did not offer one tin 
of ghee to tho plaintiff. Ho is liable for 
damages in regard to that tin. 

(5) Notice was given to the defendant 
under S. 77, Railways. Act. 

(6) The defendant is liable to pay 
Rs. 186-12*0 as damages. 

The applicant’s learned counsel ob¬ 
jects in the first instance to tho finding 
of the lower Court that the five tins in 
question contained pure gheo when they 
were consigned at Beawar Station. It 
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seems to me that; the said finding is 
supported by the evidence of the plain¬ 
tiff’s witness Ramlal, who was examined 
on commission. He affirms that all the 
25 tins were soldered in his presence, and 
that before soldering he satisfied himself 
that all of them contained pure ghee, and 
that the tins were in good condition, 
when they were sent in a cart to Beawar 
Station. It is no doubt true that the 
plaintiff did not examine the consignor, 
who consigned the goods at Beawar 
Station, to depose to the good condition 
of the tins at the time of the consign¬ 
ment But from the evidence of a 
negative character furnished by D. W. 
1, Walayat Hussain, to the effect that 
there was nothing in the books main¬ 
tained at the Khandwa Railway Sta¬ 
tion to show that the goods were re¬ 
ceived in a damaged condition, it would 
appear that the tins were in good con¬ 
dition when they reached Khandwa Rail¬ 
way Station. The fact of their being in 
a good condition at a date subsequent to 
the date of the consignment, clearly 
argues the good condition of the tins at 
the time (Jf the consignment. The evi¬ 
dence of the plaintiff’s witness Ramlal 
stands unrebutted. I think, therefore, 
that there is sufficient evidence on record 
to sustain the finding of the lower Court 
that the five tins in question contained 
pure ghee at the time they were con¬ 
signed at Beawar Station. 

The next question is as regards the 
loss sustained by the plaintiff. It has 
been proved by the testimony of the 
plaintiff Jawaharlal, as P. W. 1, that at 
the time of delivery, out of the 25 tins 
five wore found to have been tampered 
with and to contain earth and dirt, and 
not ghee. It has also been admitted by 
the defendant in his pleadings that the 
five tins contained cotton seeds, and not 
ghee. Now ghee is much more valuable 
than cotton sood. The aforesaid evidence 
furnishod adequate proof of the loss of 
the ghee kept in the five tins in question. 
The next question is whether in view of 
the Risk-Note Form B (Ex. D-3), the 
Railwav Company was liable for the said 
loss. The Risk-Noto provides that the 
Company cannot bo held liable for such 
loss except upon proof that it arose from 
the misconduct of the Railway Adminis¬ 
tration’s servants. The now form of tho 
Risk-note, Form B. adds a proviso to 
tins main condition in regard to tho 


liability of the Company. It provides 
that in two cases, viz: 

(1) Clause (a;.—In tho case of non-delivery 
of tho whole of the said consignment or of tho 
whole of one or more packages forming part of 
the said consignment, and 

(2) Clause (b).--ln tho case of pilferage from 
a package or packages forming part of the said 
consignment, when such pilferage is pointed 
out to the servants of the Railway Administra¬ 
tion on or before delivery, the Railway Admi¬ 
nistration shall be bound to disclose to the 
consignor how the consignment was dealt with 
throughout the time it was in its possession or 
control and. if uecessary, to give evidence 
thereof before tho consignor is called upon to 
prove misconduct, but if misconduct on the 
part of tho Railway Administration or its ser¬ 
vants cannot be fairly inferred from such evi¬ 
dence the burden of proving such misconduct 
shall lie upon the consignor. 

Now tho case in question falls under 
Cl. (b) of the proviso. It was the case 
of a pilferage from five packages forming 
part of the consignment, which was 
pointed out to the servants of the Rail¬ 
way Administration by the plaintiff at 
the time of delivery. In view of the 1 
proviso inserted in the now form, the 
Railway Administration was hound tc 
disclose to the consignor how the con¬ 
signment was dealt with throughout the 
time it was in its possession or control 
There is absolutely nothing on record to 
show that the Railway Company com¬ 
plied with this requirement Had the 
company disclosed to the consignor how 
tho consignment was dealt with by it, 
and had he been satisfied with the 
material placed before him, it would not! 
have been necessary for the company to 
give evidence, before the consignor was' 
called upon to prove misconduct But 1 
its failure to make a disclosure in this 
respect necessitated the giving 0 f evi¬ 
dence in regard to the manner in which 
tho consignment was dealt with by the 
oompany throughout tho time it was in 
its possession or control. But the com¬ 
pany neither made tho disclosure nor 
produced any ovidenco with the result 
that there was no material before tho 
Court to enable it to deduce any infer- 

ence in regard to the alleged misconduct 
of the Railway Administration's servants. 
It would appear from the proviso in the 
new form that tho burden of provin" 
misconduct shall, in cases falling under 
Cl. (aj or Cl. (b), ho upon the consignor 
only if misconduct on tho part of the 
Railway Administration or its servants 
cannot he fairly inferred from the evi- 
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dence to be adduced by the administra¬ 
tion. This condition seems to involve 
an implication that the burden of proof 
will not lie on the consignor if an infer¬ 
ence of misconduct can be drawn from the 
evidence to be adduced by the Railway 
Administration, in oases falling under Cls. 
(a) and (b) of the proviso. This appears 
to me to be the meaning of the plain 
wording of the proviso. Can the defendant 
rely upon the failure of the Railway Ad¬ 
ministration to make the requisite dis¬ 
closure and to give evidence which would 
have furnished material for drawing an 
inference in regard to misconduct, as a 
basis of the contention that the burden 
of proof lay on the plaintiff, as the Court 
was for want of any material unable to 
deduce any inference about misconduct ? 
I think not. It is quite clear from the 
plain wording of the proviso that the 
consignor cannot be called upon to prove 
misconduct if the Railway Administra¬ 
tion fails to make the requisite disclosure 
to the consignor or in the event of the 
disclosure being made but being not found 
to be 'satisfactory, fails to give evidence-in 
regard to the manner in which it dealt 
with the consignment throughout the 
'time it was in its possession or control. 
!The inevitable result of such a failure on 
the part of the Railway Administration 
to make the disclosure and to give evi¬ 
dence would be to fasten on it the liability 
for the loss, as the Court will have in 
suoh a contingency no other alternative 
than to presume misconduct from the 
aforesaid failure and to hold the com¬ 
pany liable for the loss caused by the 
misconduct of its servants. The case 
'Secretary of State v. U. P. Glass Works 
!(1) is an authority for the proposition that 
in a case of non-delivery falling under 
Cl. (a) of the proviso in the new form, the 
Railway Administration would be liable 
if it fails to disclose in detail how it has 
dealt with the consignment, or if the said 
disclosure or the evidence adduced by it 
is such as to give rise to an inference of 

misconduct. 

Even if it be assumed that in spite of 
the failure on the part of the Railway 
Administration to make the requisite dis¬ 
closure or to give evidence the burden of 
proof lay upon the consignor in cases fall¬ 
ing under Cl. (b) of the proviso, there is 
sufficient evidence on record in regard to 
misconduct of the servants of the Railway 

(1) A. I. K. 1920 All. 505=10 AH. 504? 


Administration. In the first place there 
is proof of the disappearance of the ghee 
kept in the five tins in question. Secondly, 
there is the evidence of the plaintiff as P. 
W. 1 that the five tins were tampered with. 
Thirdly, there is the evidence of D. W. 1 
Walayat Husssain, the Sub Inspector of 
Railway Police, to the effect that there is 
nothing in the books maintained at the 
Khandwa Railway Station to show that 
the goods in question were received in a 
damaged condition at that station. This 
evidence would amount to a proof of the 
fact that when the consignment came into 
the possession of the G. I. P. Ry.Co., it 
was in good condition. This fact, coupled 
with the proof of the five tins being found 
at the time of the delivery to be tampered 
with would go to show that the tins were 
tampered with in transit somewhere bet¬ 
ween Khandwa and Amraoti. All this 
evidence read together can very well be 
regarded as adequate proof of misconduct 
on the part of the servants of the Rail¬ 
way Administration. 

The two oases B. N. By. Co. v. Dillu 
(2) and Ardeshir Bicaji Tamboli v. Agent 
G. I. P. By. Co. (3) quoted byj the appli¬ 
cant’s learned counsel had roference to 
the old form which did not contain the 
proviso referred to above, and can have 
consequently no application. As for the 
case Secretary of State v. U. P. Glass 
Works (l) cited by him, a case decided by 
a single Judge, it is dissented from in 
Secretary of State v. Bhagwan Das (4) 
decided by a Bench of two Judges. In 
the latter case the reasoning in the former 
has been subjected to very close analysis 
by Boys, J., and the error involved in 
overlooking tho provisions of Cl. (b) of 
the proviso, and in holding that tho word 
loss” does not include loss of part of a 
consignment or paokage has been pointed 
out. With duo respect I find myself in 
full agreement with the reasoning given 
in tho judgment of Boys, J., and with 
the conclusion reached by him to the 
offoct that loss of a portion of a consign¬ 
ment or of a package does oome within 
the main provision of tho now form, as 
well as with tho view of Walsh, J., that 
where from tho facts found, and inference 
of misconduct on the part of tho Railway 
servants may legitimately be drawn, it is 

(2) A. I. H. 1925 Nag. 350=21 N. L. K. 78. 

(3) A. I. R. 1928 P. C. 21=52 Bom. 109=55 
I. A. 07 (P.O.J. 

(4) A. I. R. 1927 All. 371=49 All. 889. 
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not necessary to call upon tho consignor 
to give evideuco of misconduct. As re¬ 
gards the case M. S. M Ry. CoLtd. v. 
Nallathambi Chctti (5) it seems that the 
learned Judge who decided it has not 
given duo consideration to tho imperative 
character of the condition in the proviso 
appearing in the new form of making a 
disclosure to the consignor as to how the 
Railway Administration dealt with the 
consignment throughout the time it was 
in its possession or custody, and I am 
consequently unable to fully subscribe to 
the view expressed therein. 

For the foregoing reasons I hold in 
•concurrence with tho lower Court that 
the defendant is liable to pay damages 
for the loss sustained by tho plaintiff As 
regards the one tin which was kept by 
the plaintiff with the Station Master 
and was subsequently made over to the 
police, it seems from Ex. P-3 that the 
Railway Company give a notice to the 
plaintiff calling upon him to receive the 
•said tin, and intimating the readiness of 
the company, to deliver it to the plain¬ 
tiff. In spite of this, however, tho plain¬ 
tiff, it seems, did not go to receive tho 
tin. There i3 no proof that he wont to 
the railway station to take delivery of 
the tin. In these circumstances ho is not 
entitled to claim any damages in respect 
of that tin. What he is entitled to is 
only the amount fetched by its sale. It 
seems from the record that all the six tins 
including the one tin coatainiDg ghee 
were sold by auction by tho Railway 
Company for Rs. 25. As tho other five 
tins did not contain ghee this amount 
must ho held to substantially represent 
tho value of tho ono tin containing ghee. 

Tho plaintiff would, therefore, be entitled 
to receive : 

Rs. a. p. 

25 0 0 on account of tho value of 

tho one tin of ghee which 
was kept by him with 
tho Station Master and 
which ho failed to take 

back from tho latter, and 

155 1L 0 tho value of the tive tins 

at tho rate given by tho 
plaintiff in tho box. 

180 U 0 Total. 

Tho result ia that tho docroo of tho 

lo\yor Court is a li R hf.lv vario -1 hv auhati- 

W) A. I. U. 1927 M id. 90tf~ 
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fcuting R3. 180*11*0 for Rs. 180*12-0. 
As tho revision application has sub¬ 
stantially failed it is ordered that costs 
incurred in this Court will be holme by 
the applicant. As regards costs in the 
lower Court they will be borne in propor¬ 
tion to the success and failure of the 
parties. Tho counsel’s fee will he as¬ 
sessed in this Court at Rs. 30. 

A.L./R.K. Decree varied. 
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Hallifax, A. J. C. 

K i ny - Emperor —Applicant. 

v. 

Daulat Singh —Non-Applicant. 

Criminal Revn. No. 157-B of 1928, 
Decide 1 on 26th July 1923, reported by 
Dist. Mag., Buldana. 

# (a) Criminal P. C\, 5. 5G2 (l-J )—Iligh 
Court would refuse to disturb illegal order 
unless it were unjust. 

However illegal au order might be High 
Court would refuso to disturb it in revision 
unless it were unjust, and however legal it 
might be, High Court would not hesitfte to 
disturb it in revision if it were unjust. High 
Court is a Court of justice not an Academy 
ofLiw. [P 341 Cl] 

#(0 Criminal P. C., S. 562 (1-M)— Sub- 
S. fl-.l) is governed by proviso in sub-S. 1. 

Tho proviso in sub-S. (lj S. 562, governs 
sub-S. I * A also. Sub-S 1-A added to S. 562 
in 1923 is not only a part of the same sec¬ 
tion as the proviso but a part of the same 
sub section : A . /. R. 1905 Bomt 47 ^ FolL 

A. 1. li. 1925 All. 614:, not Foil. [P 344 C 1] 

D. P . Dick for Applicant. 

Order. A warrant of arrest was 
issued in execution proceedings against 
the accused Daulat Singh Rajput. The 
ebaprasi to whom it was entrusted 
showed it to Daulat Singh, who refused 
to surronder to it on the frivolous excuse 
that it could only be executed under tho 
orders of tho Tah-dldar, as ho was a 
Kamdar Patel. Tho ebaprasi then laid 
hold of Daulat Singh’s arm (not of his 
hand as lias been recorded in tho case 
in accordance with the invariable mis¬ 
translation of the word hath), and 
Daulat Singh jerked himself free and 
wont away. On those facts ho has been 
rightly convicted by a Magistrate of tho 
2nd Class of an offence punishablo under 
S. 225-B, I. P. C., and has boon roloisei 

after duo admonition” under S. 562 
(I-A), Criminal P. C. 


344 Nagpur King-Emperor v. Daulat Singh (Hallifax, A. J. C.) 1928 


The case has been referred to this 
Court on two grounds. The first, which 
19 of ijo importance whatever in the 
case, is admittedly taken solely for the 
purpose of getting a “ ruling'* from this 
Court on a point of law. It is the con¬ 
tention that a Magistrate of the Second 
Class not specially empowered by the 
Local Goverment in that behalf is not 
competent to release an offender after 
due admonition under S. 562 (1-A), Cri¬ 
minal P. C. But. however, illegal 
,such an order might be, this Court 
would refuse to disturb it in revision 
unless it were unjust, and, however, 
legal it might be, this Court would not 
hesitate to disturb it in revision if it 
were unjust. This is a Court of justice 
not an Academy of Law. 

It may be mentioned, however, that 
it seems beyond doubt that the proviso 
in the middle of sub*S. (l), S. 562, Cri¬ 
minal P. C., does govern both the 
other parts of that sub-section. In 
Murlidhar v. Malibub Khan (l), two 
Judges of the Allahabad High Court 
expressed the opinion that it did not, 
but no reasons for the opinion are stated 
in the judgment. In April 1928, four 
months later, two Judges of the Bombay 
High Court expressed the contrary opin¬ 
ion in Emperor v. Banchhod (9) and 
supported it on reasoning with which I 
am in respectful agreement. 

The paragraph added to S. 562 in 1923 

is not only a part of the same section 
as the proviso, as the learned Judges of 
the Bombay High Court pointed out, 
but a part of the same 9ub-section. But 

(1) A. i7h. 1925 A11. 644=347 All. 853. 

(2) A. I. R. 1025 Bom. 479. 


the other reason stated in that judgment 
is quite conclusive. The proviso gov¬ 
erns all cases in which “ the powers con¬ 
ferred by this section" (not sub-section) 
are exercised, and sub-S. (l-A) is as 
much a part of the whole section as 
sub-S. (l). 

That, however, is all outside the case 
before the Court. The only question is 
whether the penalty imposed on Daulat 
Singh is so inadequate as to require 
enhancement or not. That it undoub¬ 
tedly is. Every sentence must be as 
heavy as is necessary to deter others 
from doing it from fear of sharing his 
fate, and no heavier. This offence com¬ 
mitted by Daulat Singh is particularly 
rife in Berar, where the* process of a 
Court is daily defied with impunity, as 
it has been so far by Daulat Singh in 
this case. Letting him off with a warn¬ 
ing is an invitation to him and to others 
to do the same thing again. 

The proper sentence to pass would 
have been one of rigorous imprisonment 
for six months, but it is perhaps undesir¬ 
able to seod the man to jail now, though 
it is not easy to find sound reasons for 
not doing so. But the fine which is 
substituted for the imprisonment must 
be of an amount which will be difficult 
for him to pay and will put the fear of 
the law into all others who hear of it. 
Daulat Singh is sentenced under S. 225-B, 
I. P. C., to pay a fine of two thousand 
rupees, or in default to undergo rigorous 
imprisonment for six weeks. Under 
S. 388, Procedure Code it is ordered that 
the fine shall be payable within fifteen 
days, that is by the 10th of August. 

B-K. Sentence enhanced 


END 
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NOMINAL INDEX 


J 


-Absence 


4* 


/ 


of Star denotes Cases of Provincial or Small Importan 
^ Indicats Cases of Great Importance. 

^ ^ Indicate Cases of very Great Importance. 


A 

-'Abdul Ghafoor Khan v. Karamat Khan 41 
Abdul Halim Khan v. Saadat Ali Khan 155 
Abdul Rauf v. Rahim Bakhsh 491 

Abid Husain Khan v. Sri Thakurji 296 

-Aditya Prasad v. Hargovind Singh 490 

Ahmad Shaji v. Jamal Ahmad 248 

Ajodhya v. Sheo Shankar 25 

Ali Husain v. Mohammad 8 

Amarnath Singh v. Emperor 282 

Amir Ahmad v. Town Area Magistrate, 
Laharpur 271 

Ansar Ahmad v. Samidan 220 

Asghar Husain v. Sardar Husain 501 

Ataullah Khan v. Mt. Hansraj Kunwar 391 

B 

• Baijnath v. Gbazi Khan 219 

Balbhaddar Singh v. Kusohar.Das 344 

i-*ohari v. Ram Karan 227 

Beni Madho v. Gopinath 405(1) 

Bhagwan Bakhsh Singh v. Thakur Din 333 
Bhagwan Dutt v. Ram Dutt 418 

Bhawani Prasad Singh v. Mahabal 
Singh 305 

Bhurc Khan v. Emperor 36 

Biahunath Saran Singh v. Suraj Pal 
Singh 33 

Biahunath Singh v. Iakri Dayal 108 

Bishun Dayal v. Gaya Prasad 148 

Bishuu Naruin v. Mazbarul Haq 224 

Bismillah Khan v. Shakir Ali 494 

Braj Rani, Mt. v. Sibta Din 108 

Brijleshari Prasad v. Kashi Prasad 365 

C 

Chandra Kunwar, Mt. v. Radha Kunwar 208 
'-nandrika Singh v. Eraporor 122 

Banaji Jasraj v. Puran Lai Bobind Pra¬ 
sad 

Uitu I)j„ v _ u a i doo 

IW n r » Md ^- Mt ' Kri9hn: ‘ Kunw.it 
'><0 Datt v. R;ij Hali 

"eputy Ooimni.sioncr, B.ira Bank! v. Mo- 
nammad Ahsan Ali 

7usul C ° mm,aS,0nCr ° f Hftrdoi v ‘ 


88 

237 

26 

411 

485 

42 


326 

113 

509 

359 

4S8 

393 

•285 

402 


. Dea Raj Singh v. Emperor 
Dukhi Singh v. Sarju Dei 
Durga v. Lai Bahadur 
Durga Prasad v. Jagat Jit Singh 

E 

Edu v. Hira Lai 
•Emperor v. Badal 

-v. Durga Datfc 

-v. Shiva Datta 

F 

Fakhr Jahan Begam v. Sharaf Jehan Be¬ 
gam 

Fakir Baksh Singh v. Prag Singh 
^Fateh Singh v. Baldeo Singh 
Fatimunnisa v, Asghar Hussain FB 

•Foster, G. C. v. A. B. Foster 

. G 

*Ganesh Singh v. Bhikhara Singh FB 

Ganga Dayal v. Mathura Prasad 
^Gauri Shankar v. Nisam-ud din Khan 
Gaya Bakhsh Singh v. Rajendra Bahadur 
Singh FB 

Gaya Prasad v. Sahadee Singh 
Girja Charan v. Sheoraj Singh 
Greenwood, N. Mrs. v. L. V. Greenwood21fc(l) 
Guhib Kban v. Ataullah FB 251 

230 
210 


460 

246 

233 

195 

114 

1 

493 

19 

199 

257 

376 


••Gulab Kban v. Ataullah 
Gulub Singh v. Ali Begam 
Gur Saran v. Jagannath 

H 

••Harihar Partab Bakhsh Singh 
ahar Bakhsh Singh 
Harihar Pratap Bakhsh Singh 
ohar Bakhsh Singh 
liar Mitra v. Raghubar Frasad 
Hasan Bandi v. Barati Lai 
Hazari Boria v. Emperor 
Hirde Bohuri v. Ganesh Dutt 
Hubraji, Mt. v. Chandra Bali 

I 

Inayat Khan v. Sardar Husain 
*Irshad Ahmad v. Mt. Saidunnisa 
Ishar Din v. Sambbu Dat 

J 

Jagan v. Jagdisb 

Jagannath v. Emperor 

Jag.itjit Singh v. Brij Mohan Das 


v. Bishe- 
P FB 
v. Bishe- 


143 

307 

342 

296 

507 

375 

386 


144 

•286 

353(1) 

17 

'111 

241(2) 


Nominal Index, 1928 Oudh 


igat Sinha v, Mt. Rajpal Kuar 478 

‘Jaginohan Singh v. Sheoraj.Kuar FB 49 
Jagmohan Singh v. Sri Nath 203 

Jai Indar Bahadur Singh v. Baldeo 
Singh 295 

*Jai Indra Bahadur Singh v. Khairati Lai 465 
Janwanti Kuer v. Ram Tirath 302 

Jang Bahadur Lai v. Raghunath Singh 43 

Jang Bahadur Singh v. Arjun Singh 125 

Jai Lai v. Mahomed Haroon 228 

Jit Bahadur Singh v. Chandra Pal Singh 406 
Jugul Kishore v. Mt. Gaura 28 

K 

Kalicharan v. Ganeshi Lai 47(1) 

Kamakhya Dat Ram v. Kushal Chand 340 

Karim Khan v. Farzand Ali 498 

Kashif Husain v. Ganga Bakhsh Singh 98 

Kashi Nath Rai v. Nand Behari Singh 239 
Khalil Ahmad Khan v. Mahomed Mus¬ 
tafa Khan 269 

Khilawan v. Emperor 430 

Kushar Das v. Balbhadar Singh 153 

L 

Lachmi Nath v. Municipal Board, Luck¬ 
now 306 

Lakshmi Dhar v. Dbokhe Lai 300 


M 

Madaru v. Emperor 221 

Mahabir Bux Singh v. Sitla Bux Singh 152 
‘Mahadeo Singh v. Har Bukhsh Dube 13 
’Mahomed Ali v. Jhao Lai 10 

Mahomed Ali Khan v. Mt. B.idrul Nisa 92 
Mahomed Ali Khan v. Mo. Badrunnissa 438 
Mahomed Ali Khan v. Nisar Ali Khan 67 
Mahomed Ali Mahomed Khan v. Gur Pra¬ 


sad 


Mahomed Hadi Husain v. Emperor 
Mahomed Hasan Ali v. Hamath Kuer 
Mahomed Hydar v. Moti Lai 
Mahomed Ishaq v. Mt. Fahim-uu-Nissa 
‘Mahomed Jamil v. Mihomed Hafiz 
Mahomed Sidiq Ali Khan v. Sajjad Mirza 
Mahomed Shaft v. Raunaq Ali 
•Mahomed Yakub Khen v. Bhikari Ahir 

FB 

Mahomed \akub Khan v. Jagannath 
Mani Ram v. Emperor 

Mannu Singh v. Deputy Commissioner 
Sitapur * 

Mansur v. Mt. Azizul 

•Maqsood Ali v. Deputy Commissioner 
Bara Banki * 

Mary Akhtar Mirza v. Alico Sangster 
Maslahuddin v. Ram Kishou 
Mathura v. Shambhoo Dayal 

Mathura Prasad v. Chairman, Dist. Board 
Sitapur 

Milap Chand v. Mt. Mohini Bibi 
Mitar Sen Singh v. Maqbul Hasau 
Mitra, S. C. v. Kali Cbaran 

N 

Nand Lai Mukerjoe v. Girdhari Lai 
Narajan v. Baldeo Singh 
•Narotam Dis v. Sukhraj Singh 
Narpat v. Mahomed Raft 
Nem Das v. Kunj Behari Lai 
Nilkanth v. Umanath Bakhsh Singh 

PaUUd Singh v. Suraj Bakhsh Singh 
Parshadi v. Emperor 

Parshotara Das y. Var Ali 


89(2) 
277 
470 
414 
472 
449 
30 
231 


266 
405(2) 
207 

475 
303 

495 
258 
32 
225 


297 

348 

139 

104 

263 

214 

442 

265 

424 

329 

223 

417 

439 


Pate9hwari v. Emperor 241(1)^ 

Payag SiDgh v. Manohar Lai 369^ 

Phulraj Singh v. Abhilakh Singh 374 

•Probhat Chandra v. G, A Pleader 464 

‘Punjab National Bank Ltd. v. Jai Ram 
Das 89(1>- 

R 

‘Raghubar Dayal v. Sheo Bakhsh Singh 479 
Rahim Bakhsh v. Emperor 215 

Raj Bahadur v. Mt. Bishunatha 492 

Rajendra Bakhsh Singh v. Bahu Rani 260 
Rama Nand v. Maharaji 301 

Ram Bali v. Paras Ram 463 

Ram Dat v. Chhotak 23 

Ram Dulari v. Mushtaq Ahmad 225 

'Ram Dulari, Mt. v. Sher Bahadur Singh 481 
Rameshwar v. Emperor 373 

Ram Harakh v. Chail Behari 500 

Ram Kishore v. Baijnath 287 

•Ram Koer v. Patraj lvoer FB 289 

Ram Lai v. Badal Khan 99- 

Ram Lai v. Emperor 15 

Ramlal v. Mahadeo 404 

Ram Lai Bihari Lai v. Sundar Lai 48 

•Ram Lall v. Mt. Jawala 338- 

•‘Rampal Singh v. Abdnl Hamid FB 362 

Rampal Singh v. Jai Ram Singh 121 

Ram Ratan Lai v. Aditya Prasad 273 

Ram Sidh Singh v. Bakoodas 10L 

Ram Sukh v. Rampat 218(2)- 

Ram Udit v. Sheo Harakh 384 

Rasul v. Emperor 401 

rlukmangad Singh v. Balbhaddra Prasad 9 
Ruqaya Bibi, Me. v. Prag Tewrai 337 

. S 

Sahdeo Singh v. Mt. Chanun Kuer FB 355 
^Saheb Din v. Mahabir Singh 95 

Saira Bibi v. Chandrapal Singh 503 

•Samrath Singh v. Ram Hit Singh 853(2> 
Sardar Singh v. Ganga Bakhsh Singh 20 

Sarfaraz Singh v. Baleshwar Prasad 103- 

**Sarju Prasad v. Gauri Shankar FB 396 

Sat Narain Singh v. Badri Prasad Singh 146 
Sharaf Jahan Begum v. Mahomed Sadiq • 

Ali Khan 49 

Sheo Nath v. Mt. Ganesha 209(1). 

Shoo Pratab Singh v. Ghirrao Singh 262 
••Shooram v. Durga Baksh FB 378 
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Shiwaratan v. Ram Sumran 115 

Shyam Manohar v. Beni Madho 336 

Sibta Din v. Mt. Braj Rani 35 

Sitaram Bibi v. Ganesh Prasad 209(2) 

Sri Nath v. Bhawani Prasad 486 

Subh Karan Singh v. Ganesh Bakhsh 
Singh 46 
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Sumran Singh v. Emperor 112* 

Suraj Bakhsh Singh v. Ajudhiya Singh 830 
Suraj Bali v. Emperor 212 
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Taluqdar Khan v. Mt. Khairulnisa 86* 

Thakur Din v. Uma Prasad 249 

Tikai Chobay v. She° Dayal Ramji Das 482 
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Wasiq Ali v. Athar Ali 409 
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Zahid Ali v. Mt Shahr Bann 480 
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Absence of Star denotes Cases of Provincial or Small Importance 

Indicates Cases of Great Importance, 
ifc % Indicate Cases of Very Great Importance. 


A 

Acquiescence 

- See Evidence Act, S. 115 

Adverse Possession 

-Landlord and tenant—Possession is 

not the same thing as aotual user Doc¬ 
trine of constructive possession applies 
to rightful owner and not to wrong-doer 

470a 

-Landlord and tenant — Owner of 

Ghura or Bitaura on a plot has not 
necessarily possession over the eDtire 
plot nor can he claim entire plot by ad¬ 
verse possession 4706 

-Possession is not adverse if it could 

be referred to a lawful title—No previ¬ 
ous denial of title of other co-owners by 
a oo-owner in posssesion of the 
whole property — Possession mu3t 
be presumed on his own behalf and on 
behalf of his co-owners 449ri 

-Lambardar cannot acquire adverse 

possession nor easement over manure 
collected by a non-agriculturist 257 a 

#-Suit by adopted son within 12 

years of the date of adoption is not time 
barred—-Possession against a person not 
entitled to olaim possession is not ad¬ 
verse—Widow does not represent entire 
estate for limitation purposes—Rule is 
applicable to a Mahomedan entitled to 
the possession of an estate after the death 

of a female 155 <j 

-Person holding life-estate under will 

cannot claim absolute estate adversely 
by merely asserting that he holds an 
absolute estate 67 i 

-Possession for 12 years—Circumstan¬ 
ces showing intention to hold possession as 
of right—Adverse possession is constitu¬ 
ted 186 

Award 


portion only 

(FB) 16 


Award 

looking to its operative 
{Gokaran Nath Misra , J.) 

B 

Benami 

-Test of—He who pays the considera¬ 
tions and enjoys possession and profits is 
presumed to be the owner 28 

Bengal Regulation (7 of 1832) 

-Caste Disabilities Removal Act (1850) 

—Conversion before date of annexation 
of Oudh—Neither the Act nor the Regu¬ 
lation applies 138c 

Buildings 

-Fixture—In India the Enlish law as 

to fixtures does not apply 67n 

C 

Caste Disabilities Removal Act (21 
of 1850) 

--Hindu convert to Shia—Heirs to the 

estate of such person must be determined 
by Shia law and not by the Act 1386 
-Ben. Regn. 7 of 1882 —Conversion be¬ 
fore date of annexation of Oudh Neither 
the Act nor tne Regulation applies 138c 
- S. 1—Scope—Ancestor of proposi- 


will not 
of 6uch 

I38d 

Trusts 


* 


Validity should bo determined by 


tus changing his religion—Act 
apply for determining the heirs 
propositus 

Charitable and Religious 

V Act (14 of 1920) . 

--Grant—Land given to a mahant of 

a temple and his heirs as occupancy te¬ 
nants under a settlement decree without 
a right of transfer with condition that 
the grant to last so long as temple would 
be in existence—No condition of income 
being devoted to expenses of the temple 
—Grant is not for temple but is P 0r ‘ 
sonal—Land covered by settlement deo- 
ree is not wakf property—Charitable and 
Roligious Trusts Act does not apply 

241(2)a 


8 


Subject Index, 1928 Oudh 


Civil Procedure Code (5 of 1908) 

* Chief Court of Oudh is a High 

Court 89(1 )a 

* s. 2 (2) — “ Matters in contro¬ 
versy ” can be matters arising subse¬ 
quent to institution of suit (FB) 362 5 


S.9 Suit between rival claimants 
of qabzadi lands is cognizable by civil 
Courts 95 a 

S. 10 —Order resuming proceedings 


is *' a case decided ” within Civil P C., 

S. 115 (FB) 355a 

. Order refusing to exercise 

jurisdiction under S. 10 is revisable 

(FB) 3555 

*-S. 11 —Suit dismissed for want of 

proper Court-fees—Decision is no bar to 
fresh enquiry 503d 

S. 11—Scope—The principle of oon- 
clusiveness of decree is much wider than 
the terms of S. 11 3595 

-S. 11— A decree passed cancelling a 

deed of gift hv a widow in favour of a 
reversioner—Decree is effective in res¬ 
pect of all the rights of the reversioners 
who may bold the property by virtue of 
the gift or by way of inheritance 359c 

” S. 11 Estoppel by record operates 
as an estoppel to the whole right and not 
to a fragment of it which might be'given 
effect to or repealed by the decree of 

Conr £ , 359rf 

-S, 11—Transfer of a muafi holding 

—Suit for resumption in a revenue 
Court — Revenue Court deoiding that 
holders had no transferable rights but 
holding that transferrer had obtained 
under-proprietary rights—Suit by trans¬ 
feree for a declaration that he had ob¬ 
tained title as under-proprietor—Suit is 
not barred by rule of res judicata 344c 

—S. 11 Decision on an issue without 
jurisdiction does not operate as res jndi- 

° at \ „ n • • . 296 

11 Decision in a previous suit 
based upon interpretation of judgment of / 
settlement Court -Decision does not ope¬ 
rate as bar of res judicata to a subse¬ 
quent suit between parties 241(2)5 

-- S. 11 — Previous objeotion in exeou- 

tion dismissed as premature—Subsequent 

suit in respect of the same property is 
not barred gg 

Z T 9 ; J Expl. 4—Applicability of 

Expl 4 depends upon the particular facts 

of each case Aiij 

t ~ 7~ S n—Expla. 4 an d 6 and g g g _ 

Interpleader suit - Defendants though 


Civil P. c. 

arrayed on the same side are deemed to 
have adverse interests — One widow 
adopting a son—Another widow putting 
forward another adoption—Co-widow's 
duty is to contest factum and validity— 
The point of omission to do the needfull 
must be deemed to have been raised— 
Court 8 decision 1 operates as res judicata 

S. 11, Expl. 6 — Decision against 
adoptive mother as to want of authority 
binds adopted son 1555 

” 17 Part of property was wakf 

in different jurisdiction—Wakf property 
being, appendage of the estate—Court 
trying suit for the estate caa also try 
claim to wakf 675 

1 S. 20 (c) Ex-parte decree obtained 
in one Court sent for execution to an¬ 
other A suit to set aside the decree on 
the ground of fraud filed in the latter 

Court That latter Court can entertain 
the suit 88 

"7 23 Transfer is unnecessary if 

the suit will be more expeditiously and 

• more economically decided in the origi- 

• nal Court 89(1)5 

. 35 Departure from practioe of 
directing costs to follow event—Reasons 
must be in writing—Discretion exercised 
on judioial principles—Appellate Court 
should not interfere 224a 

* S. 47—“ Representative " of judg¬ 

ment-debtor means his legal representa- 
tive-in-intorest and includes a purchaser 
or his interest whether at a private sale 
or at execution sale—Question whether 
auction-purchaser is to be regarded as 
representative of judgment-debtor or the 
decree-holder depends upon nature of 
question raised and upon who is contest¬ 
ing party 442a 

S. 47—Execution case consigned to 
record on dooree-holder failing to'point 
out property to be attached—Decree- 
holder applying for one more opportunity 
Order rejecting the application i9 not 

appealable 329 

-§ 47— Decree-holder auction- 

purchaser—Order under O. 21, R. 95 
Suoh order is not appealable (FB) 199a 

• S. 47—Decree-holder though auc¬ 

tion-purchaser is a party to suit in sub¬ 
sequent proceedings (FB) 1995 

-S. 47—Previous objeotion in execu¬ 
tion dismissed as premature—Subsequent 
suit in respect of the same property is 
not barred 38 


Subject Index, 

•Civil P C. 

-S. 52—Reafcs and profits arising out 

of debtor’s immovable property are his 
assets 40 a 

-S. 88 — Interpleader — Defendants 

though arrayed on same side are deemed 
to have adverse interests 155c 

-S. 100 —Findings of fact cannot he 

attacked on ground of error or insuffici" 
ency of evidence 353(2)a 

S. 100—Second Appeal—-Decision in 
lower appellate Court on supposed ad¬ 
mission by plaintiff—Decision can be 
• challenged in second appeal 333 

-S. 100 —Decision whether a custom 

is established is a question of fact 301 
S. 100—Questions of custom are 
mixed questions of law and fact 269a 
-S. 100 —Interference of lower ap¬ 
pellate Court with a non-appealable order 
(of awarding costs)—Second appeal lies 

2246 

-— s. 100 —Proof of custom is a ques¬ 
tion of fact 121a 

* S. 100—Meaning of words is ques¬ 
tion of fact—Their effect is one of law 

1216 

S. 100—Practice — Findings based 
upon construction of document canoot bo 
questioned in second appeal 18a 

^ 'S. 113 and O. 46—Reference by 

a Deputy Commissioner is not a reference 
made by a “ Court ” within S. 113 485 

S. 115—Appeal under S. 476-B 
Criminal P. C , transferred to Subordinate 
Judge Proceedings before him can be de¬ 
clared null and void under S. 115, though 
not under Criminal P. C , S. 439 494c 

* S. 115 Order resuming proceed¬ 

ings under Civil P. C , S. 10 is a case de¬ 
cided ’ within S. 115 (FB) 355a 

" 'S. 115—Order refusing to exercise 

jurisdiction under Civil P. C., S. 10 is 

reviaahle (FB) 3556 

-S. 122—Chief Court of Oudh is a 

High Court 89(l)a 

-S. 144 — Dofonce—A party cannot 

be allowed to plead any title to property 
got under decree which is reversed 208 
S. 148—Decree for pre-emption — 
Plaintiff to pay certain amount within 
fixed period—Plaintiff unsucossfully ap¬ 
pealing against decision—No prayer to 
appellate Court to extend time—Plaintiff 
trying to deposit money aftor expiry of 
period Court not accepting—Court is 
not hound to extend time 492 

^ S. 148 and O. 41, R. 32—Pre-emp¬ 
tion suit Conditional decree on payment 
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of certain sum within certain time 
passed—Appeal within time for payment 
preferred — Appellate Court can extend 
time for payment under Civil P. C., 
O. 41, R. 32 32 

* -S. 151—Execution prpceedings— 

Application for execution dismissed in 
default—Decree-holder trying to get the 
application restored on the ground that 
the agent’s absence was unavoidable— 
Second application barred at the time— 
Application was rightly restored under 

S. 151 478 

S. 151—-Defendent ordered to appear 
before the Court—Court’s order striking 
out his defence for his persistent failure 
to attend is competent 262 

- S. 151 —Relief under Court-Fees Act 

S. 7, Cl. (4) (c) and (d)—Valuation set up 
by plaintiff—Court can interfere if it is 
absurd or outrageous 260 

- O. 2, R. 2—Applicability—Cause of 

action in the two suits must be the same 

411a 

—o 2, r. 2—Part of property was 
waqf in different jurisdiction—Suit for 
the estate, waqf property being appendage 
of the estate—Court trying suit for the 
estate can also try former 676 

-O. 6, R. 4 — Undue influence or 

fraud — Detailed particulars must be 
given in the pleadings—Whore one kind 
of fraud is allege! another form of fraud 
cannot he set up subsequently 330a 

-O 6, R 17 —Amendments not un* 

just to opposite party and necessary for 
deciding real point in dispute should he 
allowed—Amendment which would cause 
the opposite party injury which cannot 
be compensated in costs shall not he al¬ 
lowed 305 

O. 6, R. 17—Amendment—Amend¬ 
ment introducing matter of a more con¬ 
tentious nature cannot be allowed unless 
good cause is shown for its previous omis¬ 
sion 135 

* O. 7, R. 11 —• Suit, not barred by 
law on face of it, proceeding to arguments 

Plaint cannot ho rejected under R. 11 

495a 

O. 9, R. 12—Defendant ordered to 
appear before the Court—Court’s order 
striking out his defence for his por3istont 
failure to attend i9 compotont 262 

-O 9, R 13 —Order granting an ap¬ 
plication for re-hearing of a case when 
not appealed against cannot bo questioned 
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in second appeal—(Bufc see S. 105 and 
O. 43 Civil P. C.) 405(1) 

21, R. 2—Adjustment not 

certified Court executing that decree 
cannot try the question (FB) 195 

O. 21, R. 16—An application made 
by one legal representative of a deceased 
decree-holder takes effect in favour of all 

no i? 30/i 

# 21, R. 36—Suit for possession— 

Delivery of symbolical possession gives 

fresh start for limitation 8 

21, R. 66 Scope—Property not 
mentioned in mortgage-deed or decree 
thereon cannot be included in the procla¬ 
mation 491 

O. 21, R. 69 (2)—Sale not conclu¬ 
ded on date fixed and so adjourned—Sale 
cannot be held on adjourned date with¬ 
out issuing fresh proclamation—Omission 
to issue fresh proclamation is irregularity 
but not sufficient to set aside the sale 98 

** O- 21, R. 95—Purchase of a 

share—Possession taken by beat of drum 
is effective delivery under R. 95 

(FB) 251a 

-O. 21, R 95 —Possession means 

such possession as nature of property is 
capable of (FB) 251c 

O. 21, R, 95—Order under R. 95 




Decree* bolder auction-purchaser—Or¬ 
der is not appealable (FB) 199a 

O. 22, R. 3 Right to sue not 

surving Decision that a certain person 
was legal representative of deceased plain¬ 
tiff is a decree and is appealable (FB) 3S2a 

O. 23, R. 1—Order under O. 23. R, 
1 Formal defect or grounds ejusdem 
generis are necessary 482a 

- O. 23, R. 3 Decree passed after an 
adjustment by lawful compromise is law¬ 
ful Fact that decree-holder’s expecta¬ 
tions were frustrated is no ground to in¬ 
validate the decree where defendant did 
not conceal any fact 48 

O* 34, R. 6 Decree in terms of 
compromise Provision for recovery of 
money falling due in the event of in¬ 
sufficiency of sale prooeeds—New decree 
under R. 6 need not be made 490 

O. 40, R. 1—Property attached and 
Receiver appointed without objection 
from judgment debtor—A stranger apply¬ 
ing for appointing himself a receiver 
alleging an agreement with judgment- 
debtor to pay the decretal amount and 


Civil P. C. 

get the property transferred to him 
The application is not maintainable 295* 

-O. 40, R. 1—Money decree to be 
realized from assets of the deceased debt* 
or Decree-holder proceeding against 
assets in possession of one of the heirs' 
only and not willing to leave anything 
for his family’s maintenance—Appoint¬ 
ment of receiver would not be just 406 
~ O- 41, R. 31—Appellant conducting 
his appeal personally—Appellate Court 
must still deliver a proper judgment 374- 

"O 41, R. 31 (c)—Appellate Court 

stating that reasons for its decision are 
those of the trial Court—Requirements of 
R. 31 (c) are satisfied—Judgment need 
not refer to every detail of evidence ad* 
duced 480 

P: 41. R- 32—Pre-emption suit — 
Conditional decree on payment of certain 
sum within certain time passed—Appeal 
within time for payment preferred— 
Appellate Court can extend time for pav* 
ment 32 

9* 43, R. 1 (d) —Order granting an. 

application for re-hearing of a case when 
not appealed against cannot he ques¬ 
tioned in second appeal—(But see S, 105 
and O. 43, Civil P. C) 405(1)' 

—O 47, R. 1—Decree passed against 
4 in a suit by B on the admission of 
claim made by A's general agent — 
Mukhtyarnama conferring no such power 
on agent—Remedy open to A is by sepa 
rate suit and not review of judgment4l8 
*-Sch. 2. Para 15—Decree by arbi¬ 

trators not being one which a Court 
would ordinarily pass—Award should 
not bo set aside. (Gokaran Nath 
Misra, J ) (FB) lc 

**-Sch, 2, Para 15 —Award'setting 

aside deed of gift on condition of donor’s 
paying to donee compensation to the ex¬ 
tent of benefits received by donor is 

valid. (Per Full Bench) (FB) lr- 

**-Sch. 2, Para 16—Trial Court 

setting aside award—Lower appellate 
Court decreeing suit in terms of award— 
Second appeal lies. (Gokaran Nath Misra 
and Wazir Hasan , JJ ) (FB) la 

Companies Act (7 of 1913) 

-Ss 235 and 237—Liquidator apply* 

ing for public examination of company’s 
officers was ordered to state particu¬ 
lars of charges against them—Liquidator 
not complying with the order but filing 
criminal complaints against them—Such- 
conduct is an attempt to divest Court of 
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its jurisdiction under S. 237 and cannot 
be permitted 104c 

Compromise 

-'Effect of setting aside is to remit 

both parties to their original rights 

386<7 

Contract Act (9 of 1872) 

* -S. 16 —Agreement by a pardana- 

shin lady to refer a dispute to arbitration 
—Person claiming under such an agree¬ 
ment must prove that the transaction 
was real and bona fide—Intelligent and 
not mechanical proof of execution of such 
agreement is necessary 449 j 

- S. 16 —Undue influence— Position 

to dominate the will must be proved— 
Urgent need on the part of borrower is 
no proof of lender’s position to dominate 
borrower’s will 330c 

- S. 23—Agreement taking away the 

inherent right of a member of joint 
Hindu family to have partition ejected 

is void 3656 

- -S. 23—A Mahomedan marrying two 

wives—Wives disagreeing and husband 
unable to provide separate apartments— 
Agreement in ono wife’s favour giving 
her maintenance though not residing 
with him is not against public policy 

303 

- S. 37 —Sale of half of the mortgaged 

property—Vendee promising to clear off 
the mortgage—Vendee dying—Vendee 
or his sons failing to pay—Mortgagee ob¬ 
taining linal foreclosure decree and pro¬ 
perty passing into his ownership—There 
is breach of contract and vendee’s son is 
liable to vendor 148 

S. 73 Contract on behalf of a lady 
to sell certain property—Purchaser be¬ 
lieving that she bad full proprietary right 
—His subsequent finding that there was a 
cloud over her title—Contract could not 
bo specifically enforced on behalf of lady 
against him nor could vendor recover 
damages 475 

-S. 73 —Sale of half of the mortgaged 

property—Vendee promising to clear off 
the mortgage—Vendee dying—Vendee or 
his sons failing to pay—Mortgagee ob¬ 
taining final foreclosure deoroo and pro¬ 
perty passing into his ownership—There 
is breach of contract and vendee's son is 
liablo to vendor 148 

S. 214 Principal is liable if the 
agent acts according to the duty imposed 
upon him under the section 89(2)a 

S. 253 Dood of partnership—Majo- 
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rity authorized to expel partner under 
certain conditions—Partner proposed tc* 
be expelled should have notice of charges 
against him—He should have reasonable 
opportunity of defending himself — 
Charge should bo substantiated in a 

reasonable manner 424a* 

Cosharer — Adverse possession — No- 
previous denial of title of other co¬ 
owners by a co-owner in possession of 
the whole property—Possession must be 
presumed on his own behalf and on be¬ 
half of his owners 449d 

-Lambardar—A lambardar is really 

a representative and not an agent of the 
cosharers and he is in the position of a 
manager of the joint estate 4066 

-Suit for profits—Profits in respect 

of land should be allowed according to 
the rate of the land on boundary of dis¬ 
pute lands 300' 

-Partition effected—Small plot left 

for joint use—Some cosharer9 planting 
trees on such plot—Others need not file 
a suit for portion of such plot but can 
get joint possession 46- 

Court-fees Act (7 of 1870) 

- S. 7. Cls. (4) (cj and (d) —Relief 

under—Court can interfere with the 
valuation set up by the plaintiff if it is 
absurd and outrageous, under S. 151, 
Civil P. C. ' 260 

Criminal Procedure Code (5 of 
1898) 

- S. 35—Offences under Ss. 120-B 

with 396 and 412, Penal Code, are sepa¬ 
rate—Sentence under S. 120* B with S. 
396 can be added to run con9eoutively to 
one under S. 4L2 507 

S. 208 (3)—In private prosecution 
complainant must pay reasonable expen¬ 
ses of witnesses in advance—If not paid, 
Court can refuse to issue process 226 
S. 235 — Combining disconnected 
chargos oan bo questioned if accused is 
bewildered thereby and prospect of fair 
trial is endangered 401a 

-— S 235 —Conviction for offences out¬ 
side common objects of rioting is not 
illegal if they constitute one transaction 

4016 

- S. 237 — Conviction for offences 

lo99or than oharged with is illegal 402c 

-S 243 —Accused in a suminous case- 

can be convicted on liis own plea of guilt 

4026 

- S. 297—Charge to the jury—Judge- 

oxplaining evidence of app rover and evi- 
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dence of corroboration together—Charge 
is open to no objection 207 

S. 298 Charge to jury—Mere ex 4 
pression of opinion by a Judge is no mis* 
direction It is not necessary for him to 
add, as a safeguard a remark that it is 
only his opinion and that the jury are 
perfectly at liberty to form their own 
opinion 326 

'S. 307 Criminal trial—Practice— 
Verdict of jury is generally upheld if 
reasonable 277a 

jS. 350-A Only one, out of three 
Magistrates constituting Bench, present 
throughout the hearing—Trial is bad 

212 

S. 356 Absence of striot compli¬ 
ance is only irregularity 112 

-Ss. 369 and 561-A—S. 561-A is 

not limited by S. 369 402a 

* -S. 439—Appeal under S. 476-B 

transferred to Subordinate Judge—Pro¬ 
ceedings before him oan be declared null 
and void under S. 115, Civil P. C. though 
not under Criminal P. C , S. 439 494c 

* S. 439 Prosecution under S. 415, 
Penal Code Sessions Court recommend¬ 
ing to the High Court that proceedings 
may be quashed—Judge of the Chief 
Court ordering the proceedings to con- 
tinue on ground that Sessions Judge 
could not refer—Subsequently accused 
praying under S. 561-A, Criminal P. C 
•the Chief Court to quash proceedings— 
Previous decision of tho Judge of the 

' Chi . ef Courfc not constitute estoppel 
against powers of the Chief Court under 
S. 561-A. and S 439 9Q?/, 

—S. 439 "Quash” M t“„g 

aside or reversal of an order 104a 

f S. 476-B—No second appeal lies 
from an order under S. 476 494a 

TT-S- 4 76-B—Order of a Munsiff under 
S. 476—Appeal therefrom preferred to 
■ District Judge cannot bo transferred to a 

• Subordinate Judge 494/; 

Property in respect of 
which criminal breach has been cora- 
mltued should be returned to its rightful 
, owner 277c 

, 7 S * n P r ‘vato prosecution com¬ 

plainant must pay reasonable expenses of 
witnesses in advance-If not paid, Court 
has right to refuse to issue process 226 

^ S 369 61 A ~ S 661 ' A 18 

'*-s. 561-A - 402rt 

• S. 415, Penal Code- 


Criminal P. c. 

commending to the High Court that 
proceedings be quashed—Judge of the 
Chief Court ordering the proceedings to 
continue on ground that Sessions Judge 
could not refer—Subsequently accused 
praying, under S. 561-A, the Chief Court 
to quash proceedings—Previous decision 
of the Judge of the Chief Court does not 
constitute estoppel against powers of 
the Chief Court under S. 561-A and 

S - 43 |- 2925 

5. 561-A Proceedings in subordi* 
nate Courts conscifcufco process within 
^• 561-A Such proceedings can be set 
aside in exceptional cases 1046 

Criminal Trial 

Identification, amount of, depends 
on facts of the case—Power to identify 
varies according to the power of observa¬ 
tion of the witness 4306' 

Evidence Case for prosecution must 
be proved by evidence of Crown witnesses 
and cannot be based on partial admission 
of aocused in defence 373a 

‘Practice—Verdict of jury is gener¬ 
ally upheld if reasonable 277a 

Custom 

Sheiks of Juggaur (Oudh)—Succes¬ 
sion A ghair kuf" wife and her son9 
are entitled to maintenance only 409a 
'An Oswal Jain father in the joint 
family has a right to alienate the ances¬ 
tral property as he wishes 3486 

-Converts to Christianity or Maho - 
medanism may be governed by Hindu 
law and custom in certain matters 

2696 

Bhale Sultans of District Sultanpur 
are governed by Hindu law in matter of 
succession 26 9d 

Cultivators of Mohamadnagar, Luck¬ 
now District—Custom of supplying the 
zamindar with pair of bullocks and 
fodder was held not proved 2656 

Custom that manure collected by 
non-agriculturists is at the absolute dis¬ 
posal of lambardar i9 not unnatural 

2576 


Damages 

-Interest may 

of damages 

Decree 

•Setting aside 


D 

be allowed by way 

89(2J6 

Decree passed against 


Prosecution under 
Sessions Court re 


i in a suit by R on the admission of 
claim made by general agent—Mukh* 
tarnama conferring nc such power on the 
agent—Remedy open to A is by a sepa* 
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Decree 

rate suit and not a review of judgment 

418 

Deed 

-Construction—Every document must 

be construed by itself 50SM 

-Construction—Deed of partnership 

— Majority authorized to expel partner 
under certain conditions—Partner pro¬ 
posed to bo expelled should have notice 
of charges against him—He should have 
reasonable opportunity of defending him¬ 
self—Charges should be substantiated in 

a reasonable manner 424a 

“■ "Construction—Illiterate person mak¬ 
ing thumb-mark on document—Proof of 
mark insufficient for validity—Know¬ 
ledge of contents cannot be inferred from 
fact of thumb-mark 386a 

-Construction—Gift of full proprie¬ 
tary rights by husband to his wife— 
Wife to hold property generation after 
generation—No connexion of any one 
with the property—Deed transfers full 
proprietary rights 2036 

-Construction—Eaohdocument should 

be construed on its own merits 25a 
Divorce Act (4 of 1869) 

S. 10—Indian Courts have jurisdic¬ 
tion to grant divorce which will he valid 
in British India to parties not domiciled 
here provided parties reside in India and 
adultery is committed in India 218(1) 

* -S. 10 Isolated acts of violence 

are not cruelty 114a 

* S. 10 Adultery condoned — 
Offenco less than adultery again com¬ 
mitted Previous adultery is not revived 

1146 

S. 22 Circumstanoes justifying 
judicial separation indicated 114 j 

E 

Easements Act (5 of 1882) 

S. 12 Lambardar cannot acquire 
adverse possession or easement over 
manure collected by the non-agricul¬ 
turists 257a 

-S 15-1 jand in occupation of lessee 

from Government—Sixty years are still 
necessary 17 

Equity 

Court's aotion—Whore a party brings 
money to Court on the proper day but 
fails to take duo steps to deposit with 
reasonable promptness, ho is not entitled 
to treat it as deposited on the day of 

r* • i 209(1) 

t-vidence 

Kule of It is more important to 


Evidence 

look to the positive evidence than to the 
negative 269-; 

Evidence Act (1 of 1872) 

'S. 13 Receipt by a deceased persoo 
stating property in dispute as one of the 
boundaries to an adjacent plot - and con¬ 
sisting of acknowledgment of the receipt 
of money is admissible in evidence under 

S. 32 and not S. 13 248 

S. 13 Judgment in previous suit 
is admissible to prove illegitimacy 2336 
S. 18 Admissions — Neither the 

declaration of a donor nor the declara¬ 
tion of the donee made in their own 
favour can be admitted in evidence a 3 
against the person disputing the gift 414 c 
S. 18 Statement by an agent 
authorized to make admissions is ad¬ 
missible 233a 

* -S. 24—Confession before villagers 

who are trustworthy witnesses may be 
as strong evidence against accused as con¬ 
fession before Magistrate and requires 
no corroboration 393 

-Ss. 32 and 35 — Statement of a 
kanungo about relationship betwoen a 
taluqdar’s branch and another taluqdar’s 
branch is admissible 307c 

-S. 32 Receipt by deceased person 
stating property in dispute as one of 
the boundaries to an adjacent plot and 
consisting of acknowledgment of the 
receipt of money is admissible in evi¬ 
dence under S. 32 and not S. 13. 248 

S. 32 Statement of a deceased per¬ 
son about relationship before contro¬ 
versy is admissible 233e 

S. 32 (6) Family pedigree—Con¬ 
struction should not be according to 
English standard Pedigree embracing 
names of persons from remotest ances¬ 
tors is a record of family traditions—It 
is admissible 125 

43 Scope — The principle of 
conoiusiveness of a decreo is much wider 
than the terms of S. 11 , Civil P. C. 3596 

* S. 54 — Previous conviction can¬ 

not be proved an evidence of charac¬ 
ter unless good character of accused 
is tried to bo proved, but it san be 
used as evidence to prove habit and 
association But where a person is 
previously acquitted on a certain charge, 
evidence that ho actually committed 
that offence is inadmissible in a subse¬ 
quent criminal proceeding 430a 

-S. 54—G uilt of joint possession of 

cocaine — Evidence of previous convic- 
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tion of trafficking in cocaine and history 
sheet opened by the police are inadmis¬ 
sible 215a 

-S. 74— Letter from the Controller 

of the Military Accounts acknowledging 
attachment is a public document 488c 
-S. 74 —Magistrate sending an offi¬ 
cial memo to a Civil Surgeon to examine 
an accused and report his age — Civil 
"Surgeon’s report is not a record of “ act ” 
in official oapaoity—It is not admissible 
in evidence without formal proof 155d 

-Ss. 92 and 99—Pre-emptor is not 

debarred from showing the intention of 
the parties or the real nature of the 
•transactions 472 b 

-S.'102—Suit for declaration of title 

and possession against trespasser — Title 
admitted—Trespasser must prove ad¬ 
verse possession 2466 

-S. 108—No presumption arises under 

the section as to time of the person’s 

death 13a 

-S. 114, Ill. (b) —Numerous persons 

from area of 50 miles tried for dacoity— 
Offences continuing for over four years— 
Consistently correct identification is 
difficult— Approver failing to identify 
particular person on one occasion — His 
evidence becomes weak regarding that 
man, but he can be convicted if there is 
strong evidence besides that of approver 

430rZ 

-S. 115 — Appeal rightly filed in 

revenue Court dismissed on respondent s 
objection to jurisdiction—Appeal subse¬ 
quently filed in civil Court—Respondent 
cannot plead want of jurisdiction of civil 
Court 503c 

-S. 115—Acquiescence which will 

deprive a man of his legal rights must 
amount to fraud — Elements necessary 
to constitute fraud explained 470c 

-S 115 — Legatee cannot dispute 

testator’s title nor can he set up title 
different from that contained in the will 

„ e 67 d 

-S. 115—Estoppel — Act which is 

not likely to induce the other side to 

believe 4hat he is entitled to commit a 

particular act complained of does not 

• amount to estoppel . 236 

-S. 116—Mortgagor of muati land 

cannot assort against his nsufruotuary 

mortgagee whom he has ejected his own 

want of title 339 

“ S : 116—Kabuliyats by some mem¬ 
bers of tenant’s family can have no effect 
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upon the under-proprietary title of the 
tenant 336 

S. 133 Numerous persons from 

area of fifty miles tried for dacoity—Of¬ 
fences continuing for over four years— 
Consistently correct identification is 
difficult Approver failing to identify 
particular person on one occasion—His 
evidence becomes weak regarding that 
man but he can be convicted if there is 
strong evidence besides that of approver 

43 Od 

Execution 

“—Restoration See Civil P. C. S. 151 

Extension of time 

- See Civil P. C., S. 143 

F 

Family Settlement 

- Compromise—Bona fide compromise 
will bind the reversioner as much as a 
decree on contest 307/ 

Fraud 

- -Pleadings— See Civil P.C.,0.6,R.4 

G 

Grant 

Rights of grantees- 

kalap and marwat grants are ordinary 
grants—Grantor restricting the right of 
the grantee—Grantee can make a valid 
transfer of tiie subject-matter of the 
grant—Such transfer can be valid only bet¬ 
ween the transferror and transferee 3446 
' Land given to a Mohunt of a temple 
and his heirs as occupancy tenants undor 
a settlement decree without a right of 
transfer with condition that the grant to 
last so long as the temple is existent— 

No condition of income being devoted to 
the expenses of the temple—Grant is not 
for temple but is personal—Land covered 
by settlement decree is not waqf pro¬ 
perty—Charitable and Religious Trusts 
Act does not apply 241 (2)a 

-’Annuity in the nature of mainten¬ 
ance is not heritable 42 

Guardians and Wards Act (8 of 

1890) 

--S. 17—Appointment of guardian 

Where the law definitely lays down that 
an appointment of a certain guardian can¬ 
not be made, it i9 not proper for the 
Court to disregard the law even in the 
interest of tho minor 2206 

H 

Hindu Law 

**-Alienation by fathor 

Bulk of its consideration for necessity 


Mortgage 
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ndu Law 

Minor portion not for necessity Sons 
are not liable for sums in excess of neces- 


Hindu Law 

-Joint family 


Separation—A definite 


-sifcy 


465 a 

Alienation by father sought to be 
set aside on ground of immoral life led 
by father—Connexion between transac¬ 
tion and immoral life must be proved 

465 d 

*-Alienation—Widow is competent 

to alienate her husband’s estate for 
expenses in connexion with a feast given 
-to Brahmins after return fr 01 ? 
mage to Gaya 353 (2)6 

-Alienation — Mortgage of joint 

family property—Purchaser of equity of 
redemption can raise pleas of want of 
legal necessity and unconscionable nature 
of terms in bis redemption suit 2876 

-Alienation hy father to pay off prior 

mortgage—Sons are not bound moiely 
by force of pious obligation 43a 

-Custom—An Oswal Jain father in 

"the joint family has a right to alienate 
the ancestral property as he wishes 

3486 

-Custom—Bhale Sultans of District 

Sultanpur are governed by Hindu law in 
matters of succession 269 d 

— Debts—Antecedent debt Mort¬ 
gage by father—Renewal by son, con¬ 
sideration being amount due on earlier 
mortgage, in favour of same mortgagee 
The alienation is one in lieu of antecedent 

debt and binds the son’s sods (FB) 378a 
A **-Debts—Antecedent debt— Alie¬ 

nation may be by grandfather or great¬ 
grandfather (FB) 3786 

* --Debt incurred by father—Separated 

property of son cannot be proceeded 
against even after father’s death 225 
-Debts—Grandson and great-grand¬ 
son are bound by alienations made to pay 
grandfather’s and great-grandfather’s 

debt 43,) 

* -Debts—Immoral and illegal—Sons 

are not liable to pay costs in suits brought 
and defended hy the father on false and 
^ dishonest grounds 10a 

-Debts—Avyavaharika debt, meaning 

of—The expression "avyavaharika” debt 
moans a debt which is not supportable 
as valid by legal arguments, and on 
which no right could bo established by 
the creditor in a Court of justice 106 
-Joint family — Presumption—Sepa¬ 
rate living and dealing with proporty— 
Evidence of formal separation is not 

necessary 509a 


unambiguous intention to separate may 
cause disruption—Court has to decide on 
the facts of the cise and the conduct of 
the parties whether there has been sepa¬ 
ration 365a 

-Joint family — Agreement taking 

away the inherent right of a member to 
have a partition effected is void 3656 

-Joint family—Mortgage by manager 

— Terms hard and unconscionable — 
Mortgagee mu3t prove that mortgagor 
was pressed by legal necessity to borrow 
money on such terms [of. A. I. R. 1928 

P. C., 64— Ed] 287 a 

-Joint family—Member not in exclu¬ 
sive possession of a plot—Transfer by 

“birt" deed is not valid 113 

-Joint family — Self-acquisition — 


Property going into the hands of 9ons’ 
sons under a bequest from their grand- 
fathei after the cessation of life-estate 
created in their father’s favour is not 
joint in their hands 266 

-Limited owner—Entry of daughter’s 

name in revenue registers—She cannot 
acquire more than limited estate by ad¬ 
verse possession 227* 

-Mitakshara — Gift by husband to 

wife hy a deed of gift—Her power to 
transfer must be determined by construc¬ 
tion placed upon it 203a 

-Succession—An illegitimate son can¬ 
not succeed a collateral a9 an heir 233 d 

-Widow — Possession of a Hindu 

female may mature into absolute owner¬ 
ship—No distinction made by the widow 
between additional proporty acquired and 
her husband's property—Widow acquies- 
oing in the assertion in previous litiga¬ 
tion that she was in possession of only a 
widow’s estate in respect of the entire 
property —Widow must be deemed to be 
in possession of property as a life-estate 
holder 411<? 

-Widow — Transfer made for the 

spiritual benefit of the widow and not for 
the benefit of the husband, does not bind 
the husband's estate after the death of 

the widow 342a 

*-Widow —* Widow permitted by 

custom to remarry—She does not forfeit 
proporty inherited from her first husband 

338 

-Will—A rule of succession in favour 

of unborn persons cannot be created 26a 
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Hindu Widows Remarriage Act (15 
of 1856) 

* S. 2—Widow permitted by custom 
to remarry—She does not forfeit property 
inherited from her first husband 338 

I 

Interest 

-Interest may be allowed by way of 

damages # 89(2)6 

Interpretation of Statutes 

-Usurious Loans Act — Restricted 

construction should not be put (FB) 396c 
-Illustrations are preferred to margi¬ 
nal notes 156 

J 

Joint family 

- See Hindu Law 

L 

Landlord and Tenant 

-Estoppel —See Evidence Act, S.116. 

Part performance—Tenant entering 
into possession of lands under an un¬ 
registered lease—Suit to recover rent— 
Independently of lease tenant is liable to 
pay compensation to landlord for use 
and occupation of land—Defect of non¬ 
registration is cared by part performance 

479 

Possession is not the same thing as 
actual user Doctrine of constructive 
possession applies to rightful owner and 
not to wrong-doer 470a 

—Owner of ghura or bitaura on a plot 
has not neoessarily possession over the 
entire plot—Nor can he claim entire plot 
by adverse possession 4706 

-Custom (Oudh) — Rights of landed 

proprietors in agricultural villages are 
different from those of landed proprietors 
in towns Relation of a licensor and 
licensee oreated between landed pro¬ 
prietor and oooupier of a house of a 
certain town under wajib-ul-arz—Land¬ 
lord (licensor) gains benefit when occupier 
dies without heirs—Mortgage by a licen¬ 
see though invalid does not give the 
licensor the right of re-entry 438 

-Tenant acquiring heritable tenure 

by a decree of settlement Court — A 


Landlord and Tenant 

Mortgagor of muafi laud cannot as - ' 
sort against the mortgagee whom he has; 
ejected, his own want of title 336 

Person ceasing to be proprietor or 
under-proprietor bat continuing in occu¬ 
pation He cannot be presumed to be 
trespasser 302' 

Lambardar cannot acquire adverse 
possession or easement over manure 
colle cted by non agriculturists 257a 

Notice of ejectment by landlord— 
Decision of Board of Revenue that tenant 
holding land under special agreement— 
Suit for declaration by landlord—Tenant 
not contesting the suit on the ground 
that he had under-proprietary or theka* 
dari rights Landlord is entitled to a- 
declaratory decree as cloud is cast upon 

the landlord’s title 249’ 

~ Thekadar leasing for a fixed period— 
Landlord after expiry of the period leas¬ 
ing the same to another—Former holds* 
land until lawfully ejected—Onus is on 
landlord to prove restriction on theka-* 
dar’s powers as landlord 240' 

Muafi rights” explained 153c* 

Suit for rent—Essentials—Fees not 
for the occupation of the site but for the 
privilege of selling goods upon the same 
are not rent 996 

Suit between rival claimants of 
qabzadari lands is cognizable by a civil 
Court 95a 

Abandonment — Occupancy tenant 
not paying rent and absconding—Land¬ 
lord settling with another tenant—Re" 
turning of the absconder after more than 
12 years—Letting of the land to the re¬ 
turning tenant does not confer occupancy 
rights upon the lessee 956 

Proprietary right—Proprietor is not 


widow getting possession of the tenure 
through succession—Gift by the widow 
in favour of reversioners—Talukdar ob¬ 
taining declaration as to the invalidity 
of gift—Donees still in possession — 
Money decree against them—Sale of 
plots in execution Donees surrendering 
their right in favour of talukdar—Taluk¬ 
dar has a right to recover the plots from 
•he purchaser 359a 


entitled to re-entry on the site in a town 
when 9uch site is mortgaged and the 
mortgagor has a right of redemption at 
the end of the period 92 

Compromise granting theka of whole 
village to under-proprietor does not 
affect his under-proprietary rights 33a 
Right of tenants in trees planted 
during their tenancy ceases with the 
ejectment 19 

Abandonment—Merely going to re" 
side in another village is not abandon¬ 
ment 13c 

Legal Practitioner 

-Pleader acting for pardanasbin 
lady should satisfy himself that his vaka- 
latnama is really on her behalf and not* 
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Legal Practitioner 

on behalf of her enemies—He should 
personally see the lady and take instruo- 

fcions 4495 

Legal Practitioners Act (18 of 1879) 

❖ -S. 13 —Retention of client's money 

and refusal to piy the same is miscon- 
duct 464 

Limitation Act (9 of 1908) 

# -S. 6—Possession adverse during 

owner’s minority—Minor subsequently 
dying—3. 6 does not prevent the posses* 
tion being adverse—Limitation period is 
extended only in minor’s favour 481 
-S. 19 —Pro-note insufficiently stam¬ 
ped—Pro-note cannot be used even as 
an acknowledgment under Limitation 

Aofc S. 19 408 

- Art. 10 —Actionable claim is not 

property admitting physical possession 

375 

- Art. 49 —Detention becomes wrong¬ 
ful when defendant fails to return plain¬ 
tiff's articles even on demand 47(1) 

- Art. 56 —Suit against a District 

Board by a contractor for the price of the 
work done by him—Notice under S. 192, 
IJ. P. Local Boards Act. is not necessary 
—Artiole applicable to such a suit is 

Art. 56 297 

- Art. 66 — Suit on registered mort¬ 
gage executed by manager of joint family 
—Alternative relief for a personal decree 
against mortgagor—Suit is governed by 

Art. 116 and not by Art. 66 4655 

- Arts. 66 and 116 — Registered 

mortgage-deed containing a covenant 
making the mortgagor personally liable 
is not a single bond within the meaning 
of Art. 66—Claim based thereon is go¬ 
verned by Art. 116 and not by Art. 66 

465c 

- Art. 116 and 66 —Suit on register¬ 
ed mortgage executed by manager of 
joint family—Alternative relief for a 
personal decree against mortgagor—Suit 
is governed by Art. 116 and not by Art. 

\ 66 4655 

-Art. 116 — Registered mortgage- 

dool containing a covenant making the 
mortgagor personally liablo is not a 
single bond within the moaning of Art. 
66—Claim based thoroon is governed by 
Art. 116 and not by Art. 66 465c 

* -Art. 132—Deed of further charge 

providing for payment of the amount on 
redemption of original mortgage—Period 
for suing on further charge does not 

1928 Indexes (Oudh)—3 


Limitation Act 

begin till redemption of mortgage is 
claimed 493 

-Art. 132—Condition in the mort¬ 
gage-deed to the effect that the mort¬ 
gagor 9hali not bo entitled to redeem and 
the mortgagee not to bring the mortgage 
property to sale till a certain date though 
mortgagee could recover amount through 
Court before the date—Limitation was 
held to begin from that date (FB)289 
-Art. 141, 142, 144—Adverse pos¬ 
session—Suit by adopted son within 12 
years of the date of adoption is not time 
barred—Possession against a person not 
entitled to claim possession is not ad¬ 
verse—Widow does not represent entire 
estate for limitation purposes—Rule is 
applicable to a Mahomedan entitled to 
possession of an estate after the death of 

a female 155? 

-Art. 142—Formal delivery of pos¬ 
session in execution of a decree interrupts 
possession against the judgment-debtor 
but not against a previous purchaser of 
his interest 391 

*--Art. 142 — Dispossession — Son 

in possession on an unauthorized and 
forcible entry for a short time after 12 
years after father’s death—Son’s suit to 
recover possessiou after 12 years is time- 
barred 348a 

Arts. 142 and 144—Auction- 

purchaser of a share taking formal pos¬ 
session by beat of dram—His subsequent 
suit for possession is governed by Art. 
142 and not by Art. 144—Time begins to 
run from the date of formal deliery 

. i .1 o (FB)25l& 

Art. 142 Possession includes con¬ 
structive possession (FB)251tf 

” Art. 144 Tenant of grove dying 

without heir Custom that iu such a 
case grove passes to landlord—Landlord 
bringing declaratory suit and in alter¬ 
native for possession—Article appliciblo 
is 141 and not 142 246a 

Art 182 — Suit for redemption— 
Compromise decree passed—Decree not 
directing silo of mortgaged property in 
case of default by mortgagor to pay— 
Oecroe should bo treated as under S. 375, 
Act. 14 of 1382, and not under S. 92, 
T. P. Act and Art. 182 will apply 286 

Art. 182—Decree prepared by sub¬ 
ordinate Court according to directions 
in the appellate judgment is the deoree 
of appellate Court and nob of the sub¬ 
ordinate Court 228 


A 
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Limitation Act 

- Art. 182 —An application made by 

a legal representative for execution more 
than three years after the decree-holder’s 
death is not timebarred when it is 
within three years of an application 
made previously by other representa¬ 
tives 306 

-- Art. 182 (5) —Words “application 

in accordance with law to the proper 
Court for execution*' do not refer toan- 

thing more than what they state 337a 
-Art. 182 (5)— The circumstance 

that a man does not really wish to ob¬ 
tain the execution for which he has asked 
is not a mala fide act which renders any 
application made in accordance with law 

unlawful 3376 

M 

Mahomedan law 

-Dower—Deferred—Dower is bind¬ 
ing upon husband and his estate 460a 

-Dower—Deferred—Any money paid 

by a Shia husband to his wife should 
not be presumed to be in satisfaction of 
dower debt 4606 

-Gift—Possession must -pass to the 

donee 4146 

-Guardian—Mother cannot be guar¬ 
dian of her minor married daughter220a 

-Guardianship — Mother de facto 

guardian of minors—Agreement to refer 
dispute on behalf of minors—Minors are 

not bound 449f/ 

-Hindu convert to Shia—Succession 

to his estate must be determined by Shia 
law and not by caste Disabilities Removal 

Acfc . a 1386 

Marriage A Mahomedan marrying 

two wives—Wives-disagreeing and hus¬ 
band unable to provide separate apart¬ 
ments—Agreement in one wife's favour 
giving her maintenance (though wife not 
residing with him) is not against public 
policy 303 

-Marriage contracted within the 

period of Iddat can entitle husband to 
inherit wife’s property 231 

Succession Heir can renounce riehfc 
to inherit by conduct qj (/ 

Widow in possession of husband’ s 
estate in lieu of a dower cannot alienate 
the property 209(2) 

“Will Consent may be signified bv 

conduct " 

Malicious Prosecution 

Suit for damages—Guilty knowledge 
or wicked motive of defendant must be 
proved—Prosecution must bo also proved 


Malicious Prosecution 

to be without probable and reasonable 
cause 145 

Mortgagee 

-If no contract to the contrary—In¬ 
terest due is a charge on the estate 

273a 

~ Mo rtgagee not suing within limita¬ 
tion Remedy by action only against the 
debtor barred Remedy arising out of 
the possession of property of the debtor 
exists 2736 

Necessity 

- See Hindu Law 

O 

Oudh Civil Courts Act (13 of 1879) 

~ S. 37 Mortgage of 1795—Redemp¬ 
tion can take place only if the deed 
fixes a term of redemption not expiring 
before 15th February 1856 20 

Oudh Courts Act (1925) 

“ 3. 11 Rules formed by Chief 

Court have the same authority as a rule 

contained in the Civil P. C. 1086 

. 3- 12 (2) —Application for declara¬ 

tion—Time is thirty days—Court has 
discretion for the admission of time- 

barred application 108a 

~ 3. 40 — Order of a Munsif under 

4*6, Criminal P. C. is not an order of 
a Munsif within the moaning of S. 40 — 
Appeal therefrom preferred to District 
•Judge cannot be transferred to a Subor¬ 
dinate Judge 4946 

Oudh Estates Act (1 of 1869) 

Ss. 3 and 10—Entry in list 1 of a 
certain estate against the name of a 
certain person—It is conclusive evidence 
of the person possessing the estate as 

a fcaluqdar 3076 

S. 8—Taluqdar leaving a widow and 
half-brother—Disputo as to succession 
settled by a compromise—Half-brother 
deolared absolute owner—Widow given 
certain villages by way of guzara—Upon 
the true construction of the compromise 
half-brother was held to have acquired 
as transferee from the widow and the 
devolution to the estate was still go¬ 
verned by the provisions of the Oudh 
Estates Act 307a 

- (Amended 1910), S. 14—Transfer 

to remote heir — Estate is still within 
operation of the Act 67 Od 

-S. 19—Act will not affect will made 

before the Act 307^ 
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Oudh Estates Act 
--—Amended (3 of 1910) S. 22 

Applicability—Essentials indicated 307 g 
-S. 29 — Widow — Meaning of 

Widow of Mahometan fcaluqdar given 
power to adopt—Remarriage with an 
other man—She cannot exercise power 

to adopt 1556 

-S. 32(a) — Property already part 

of taluka—Acquisition of rights S. 32 
(a) does not apply 67?n 

Oudh Laws Act (18 of 1876) 

-The right of pre-emption is given 

to cosbarers evea when their names are 
not recorded in revenue records 486 

-S. 3 (b) (2)—Custom in entire abro - 

gation of personal law oannot be enter¬ 
tained 138a 

-S. 7—Prior wajilrul-arz^ recogniz¬ 
ing the cosharer’s right to sell ‘to whom¬ 
soever he likes’—‘Subsequent wajib-ul* 
arz omitting the words “ to whomsoever 
he likes” — Custom excluding right of 
pre-emption is not abrogated 493 

-S. 9—Suit for pre-emption Plain¬ 
tiff and vendee having equal right of 
pre-emption in respect of the same pro¬ 
perty—Deciding the suit by lot is valid 

2l8(2ja 

-S.9(3)—Village community—Four 

mahals amalgamated as fiscal unit 
Sharer in any one mahal is member of 

the community 501 

-S. 10—Transaction really intended 

to be sale olothed with hiba-bil-ewaz 
Court must determine its real nature 

472a 

- S. 10 —Vendor should issue notice 

to all who have under the law of pre¬ 
emption a right to buy 218(2)6 

- -S. 10 — Pre-emption—It i9 not il¬ 
legal for parties to avoid the law by 
making the transfer something short 

of sale 256 

Oudh Rent Act (19 of 1868) 

S 5—Settlement officer creating oc- 


cupauoy rights in tenants—Tenants sub¬ 
sequently claiming under-proprietary 
rights—Court cannot go behind the order 
of tho Settlement Ofiioor 152 

-(22 of 1886) 

-S 5 — Occupancy rights conferred 

undor S 6 are differrent from those cjn- 
forred by decree of Settlement Court— 
Mortgage of latter rights is voidable not 
by transferror or his assignee hut by 
landlord —Mortgage of former is void 
ah initio 500 


Oudh Rent Act 

-S. 5—As long as the claimant oan 

establish that he had his proprietary 
rights before 24th August 1866 and had 
beoome tenant of these lands before that 
date, he satisfies the condition laid down 

ia S. 5 , 369a 

-S. 5, Proviso —Tenancy covered by 

the proviso can be mortgaged by the 
original tenant 41 

-Ss. 7 (a) and 108 — Usufructuary 

mortgage of a share of a village Mort¬ 
gagor transferring proportionate share of 
his sir laud9—Mortgagor in possession 
Mortgagee claiming a share of profits on 
the footing of being oosharer—Relation¬ 
ship of cosharer is not created and no 
profits can be claimed—Mortgagor is the 
tenant of the mortgagee and so liable 
only to pay rent 223 

-—S. 50—Break in tenancy but no im¬ 
provement made by landlord Enhance¬ 
ment of rent is illegal 405(2)6 

— S. 60—Land granted to a person 
for planting grove without any contract 
to pay rent—He is not a tenant but a 
grove-holder — Revenue Court cannot 

eject him 230 

-S. 107-H — Muafidar selling muafi 

rights before he is declared under-pro¬ 
prietor—Revenue Court deciding that 
the vendee from the muafidar has no 
title—Civil Court cannot interfere 153a 

-S. 107-H — Muafidar, though of 

more than two generations and 50 years 

standing oannot bean under-proprietor 
without a declaration by a revenue Court 

1536 

-S. 108, Cl. 5 a (1)—Suit by a land¬ 
lord for the ejectment of a trespasser is 

cognizable by a civil Court 146a 

-S. 108, Cl. 15—To establish title 

to a share, it is sufficient if plaintiff 
shows that he is a recorded cosharer 
No denial of plaintiff’s title—Defendant 
cannot claim adverse possession because 
of non-reoeipt of profits by plaintiff 463 
S 108 (15) .— Cosharers making 


their own collections hut found to collect 
more than their shire—Cosharer reciv- 
ing loss can call them to account for 
the same 9a 

-Ss. 116 and 119—Dooree by As¬ 
sistant Collector, Second Class—Appeal 
lies to the Collector and second appeal to 
the District Judge — Chief Court to 
which tbove Courts oannot be said to be 
subordinate in respect of rent suits has 
no jurisdiction 214 
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Oudh Rent Act 

-S. 126—S. 126 does not determine 

the rights of lambardar or oosharers in 
matters not referred to in the section 

406a 

-S. 126 — Wajib-ul-arz authorizing 

lambardar to make collections — He is 
not necessarily prevented from making a 
lease for making those collections—Test 
is whether the cosharers are benefited 

406c 

-S. 126—Managing cosharer ha9 no 

authority to grant perpetual leases for 
the purpose of planting groves 23a 

-S. 126 —Cosharers making their 

own collections—‘‘Division of land” not 
proved—Lambardar is to he treated as 
a “Manager 1 ' and his right to collect 
rent is not taken away 9 b 

-S. 126 (1)—A lambardar is really 

representative and not an agent of the 
cosharers and is in the position of a 
manager of the joint estate 406 b 

^-S. 126 (1)—In the absence of the 

cosharers appointing a manager, lambar¬ 
dar must be presumed to be the mana¬ 
ger within S. 126 (L) (FB) 266 

-S. 127—Revenue Courts cannot 

enquire into question of disputed title 
and decide questions of a civil nature 
between bona fide claimants of the pro¬ 
perty 353 (1) 

-Ss. 127 and 108 (2) — Suit by 

landlord—He must prove that defendant 
is trespasser and be lias option to eject 
him as suoh 219 

-S. 127 (2) — Scope — Under S. 127 

(2) when a Court passes a decree for 
arrears of rent, it should also, if the 
plaintiff applies to that effeot, pass a de- 
oreeforthe ejectment of the defendant 
from the land 369?> 

-S. 145—Decree undor, has the same 

meaning as it has under Civil P. C._ 

Total decretal amount exceeding Rs. 500 
—Liability of certain judgment-debtors 
falling short of Rs. 500 — Execution 
against them after the lapse of three 
years can take place 229 

-Ss. 152, 153 and 154—U. P Land 

Revenue Act (3 of 1901), Ss. 160, 161 aD d 
f 8 ^ - M ° rt gage of under-proprietary 

holdmg—Mortgagee not paying arrears 
of rent due from his mortgagor—Sale of 
holding in execution of rent decree— 
Mortgage does not become invalid—Pur¬ 
chaser does not purchase property free 
of mortgage-S. 73, T. P. Act, has no ap- 


See also Con- 


plication 


4425 


P 

Pardhanashin lady — 

tract Act S. 16 

^ ^Pleader acting for her should satis¬ 
fy himself that his vakalatnama is really 
on her behalf—He should personally see 
her and take instructions 4495 

Part PerfQrmance— See also Trans¬ 
fer of Property Act S. 54 

** ^-Tenant entering into possession of 
land under an unregistered lease—3uit 
to recover rent—Independently of lease, 
tenant is liable to pay compensation to 
landlord for use and occupation of land— 
Defect of non-registration is oured by 
part performance 479 

Penal Code (45 of 1860) 

S. 71 Offences under Ss. 120-B 
with 396 and 412, Penal Code, are sepa¬ 
rate* Sentence under S. 120*B with 
S. 396 can be added to run consecutively 
to one under S. 412 507 

Ss. 120-B and 409 —Accused hav¬ 
ing knowledge of valuables being handed 
over to another accused for safe custody 
in a bank and the latter not depositing 
but pawning the same and keeping the 
proceeds—Accused telling false stories to 
the rightful owner—Both are guilty un¬ 
der Ss. 120-B/409 2775 

* s. 174— Person disobeying the 
order undor S. 147, U. P. Land Revenue 
Act, is liable 1225 

Ss. 299 and 300 — When a person 

kills a man in excess of the right of pri* 
vate defence, he is guilty of culpable 

homicide 15a 

S. 300—A zamindar ordering a 
tenant, though not entitled to so order, 
to work in the field —* Litter refusing to 
come that day but promising to come a 
day later — Zamindar thrashing tenant 
and striking blows on his head causing 
bis death Zamindar was held to have 
committed murder 282a 

S. 300 — Interpretation of 
In interpreting several clauses or 
explanations in S. 300, aid must be 
taken from the illustration en¬ 
acted in the section. Though there are 
not express words to show that a parti¬ 
cular illustration in a section applies to 
any particular clause of the same section 
yet if the clauses and illustrations of 
8. 300 are read as a whole, it can at once 
bo inferred that a particular illustration 
applies to no other but particular clause 

15 o 
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Venal Code ,, , . 

- S 300—Murder and oulpable homi 

»oide distinguished 

- S. 300, Cls. 1 to 4 — The four 

• clauses give a complete and exhaustive 
definition of culpable homicide 

-S. 300, Excep.' 4— Assailants using 

sticks— Member of one party striking 
by hatchet over the head of a member o 

another party who is empty han et_ 

Death caused—Murder is committed 

Aocused gets no benefit of Dxcep. 4 a 
S. 300, Excep. 4— Accused rush- 

A A • 


ing into brawl with heavy hatchet 
•Striking neighbour who is undefended 

Sentence of death passed—The case does 

not justify clemency “ 1 

£ -S. 302—Murder of the lover of the 

wife—Wife deserted by accused for a 

long time—Lover killed while asleep 

Sentence of death should be inflicted 

241 (1; 

-S». 304 and 325 — Accused not 

knowing that injuries were likely to 
cause death—No intention of causing 
death or injury likely to cause death- 
injuries not directly responsible for 
death—Conviction under S. 304 is not 
proper, but should be under S. 325 
- S. 319—Serious form of simple hurt 

• explained • 2826 

! -S. 395— Stolen property not found 

! in accused’s possession Their names not 

entered in the brat information report 

5 No identification proceedings by any 

* i Magistrate—Conviction solely based on 

.* testimony of complainant is not tenable 

,) 417 

i -Ss. 397 and 325—Aocused charged 

i for dacoity—He cannot be convicted for 

P grievous hurt 3736 

* - S. 415—Cheating — Decree-holder 

$» accepting a cross-oheque by judgment- 

oS debtor who was to provide money for 

k te honouring it — Cheque dishonoured -- 

Judgment-debtor was held not guilty in 
x- absence of dishonest intention ZvZa 

0 f jfi -S 436 — Whipping in addition to 

' sentence under S. 436 in not permissible 

6 

, f e Pleadings 

-New case cannot be set up in appeal 

either by parties or by Court 3306 

jpo Police Act (5 of 1861) 

0 [ -S. 29—Police Ollicer carried into a 

building by men whom he was proteot- 
hjO ing from the rioters—He trying to come 

. a ;3 out but not allowed to do so by per- 


Police Act 

sons inside-He is not guilty of cowai- 
dice 

Power-of-attorney 

-Power to file a compromise doe l 

imply power to make a compromisers^ 

-Expressions in, ambiguous Prin 

oipal illiterate and making only thumb- 
mark—No satisfactory proof that princi¬ 
pal understood nature of transaction 
Power-of-attorney is not binding on prin- 

i O O O J 

cipai 

Practice _ . . . 

-Evidence—Presumption of jointness 

—Individual document not wholly sull’r 
cient to rebut—Cumulative ©fleet of all 
documents should be taken into acc i ) ^ r ]|’ 

50y6 

-New plea altering nature of suit 

should not be allowed 4246 


Precedents 

_Value of—It is not a sound princi¬ 
ple to roly upon findings of fact in an in¬ 
dividual case as a foundation for general 

principles ; 

Preemption . 

-Transfer—Nature of—Devices such 

as mortgage or lease are permissible to 
defeat rights of pre*eraptor—This does 
not mean that a disguise cannot to be 
exposed — Transaction really intended 
to be sale clothed with hiba-bil-ewaz 
Court must determine whether the nature 
of transaction is such as it could be sub¬ 
ject to the right of pre-emption 472a 

-Pre*emptor is not debarred fiom 

showing the intention of the party ° r , 
the real nature of the transactions 4726 

-Joint sale to a cosharer and a 

stranger—Shares of each specified— Pre¬ 
emption can bo allowed as against 
stranger’s share—If shares are not spool 
tied, whole property can bo pre-empted • 

384a 

-Burdon to prove market value of the 

laud pre-empted lies in the fir9t instance 
on the plaintiff—When neither party 
gives evidence, pro-emptor cannot be com 
polled to pay more than tho price nuon- 
tionod in tho deed 384 

-Mortgage, executed instead cf sale in 

order to avoid right of pre-emption 
Bight of pre-emption does not exist 103a 

-Mortgage beset with onerous condi¬ 
tions is still a mortgage for purposes 
of pre-emption and not sale though the 
conditions tend to extinguish equity of 
redemption 1036 
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Preemption 

-Locus pcenitentae availed of and 

mortgage executed instead of sale—No 
right of pre-emption exists 103c 

Provincial Insolvency Act (5 of 


1920) 

Ss. 27 and 43 


Registration Act 

gagor in mortgage-deed only for giving-, 
jurisdiction to registering officer—Regis¬ 
tration is invalid 439 6 * 

* S. 49—Tenant entering into pos- 


tend time not filed within time specified 
—Court cannot extend time 376 

S. 35—Insolvent holding a decree 

m a _ » a _ _ _ m _ 


— — t v M 1 M ^ M V4 V/W ^ W 

but transferring it before adjudication 
Adjudication cannot be annulled upon 
this ground 404 

— Ss. 41 and 42 (b) to (i) —Removal 
of insolvent’s disabilities as an insolvent 
need not be accompanied by an absolute 
acquittance in respect of the liabilities 
which he has not discharged 263 

Provincial Small Cause Courts Act 
(9 of 1887) 

~ Ss. 17 and 25—Court has complete 
discretion to determine sufficiency or 
otherwise of security—High Court can¬ 
not interfere 488a 

- S. 17 —Depositing money or giving 

security is a condition precedent to main¬ 
tain an application to set aside an ex- 
parte decree 4886 

-S. 25 No substantial injustice re¬ 
sulting from material error in procedure 
High Court will not interfere 144 

Art. J3 Suit for the recovery of 
fees against a person occupying a site 

within municipal limits for the privilege 

of selling goods is cognizable by Small 
Cause Court 99 ^ 

Art. 38 A suit to be not cognizable 
by Small Causes Court under Art. 38 
must be both in form and substance a 
suit for maintenance 47(2) 

Art. 41 A and B sharing benefits 
of a joint bond "Certain payment by A 
to satisfy debt—Fresh bond by A for 
tht balance B making no payment— 

Creditor recovering amount from A _ 

Suit by A against B for his share is not 
for contribution—Small Cause Court oan 

take cognizance 239 

Art. 41 Claim for contribution— 
Test to determine its nature—Sale of joint 
share in process of execution of adeoree for 
ar.w 3 of rent—Sale get aside in respect 
of share of a person on payment—Suit to 
recover from other cosharers — Article 
applies 237 

Registration Act (16 of 1908) 

. ,, 8 Place of registration—Inclu¬ 
sion of property not belonging to mort- 


session of land under an unregistered 
Apphoation to. ex- lease Suit to recover rent—Indepen¬ 
dently of lease tenant is liable to pay 
compensation to landlord for use and oc¬ 
cupation of land—Delect of non-registra¬ 
tion is cured by part-performance 479 


S 

Specific Relief Act (1 of 1877) 

-S.25 (b) Contract on behalf of a 

lady to sell certain property—Purchaser 
believing that she had full proprietary 
right His subsequent finding that there 
was a cloud over her* title—Contract could 
not be specifically enforced on behalf of 
lady against him, nor could vendor re¬ 
cover damages 475 

'S. 42 Suit for possession—Failure 
to bring a declaratory suit does not debar 
the plaintitT from bringing a suit for 
possession 67 j 

- S 53— Sec Civil P. C., 0. 39 

Stamp Act (2 of 1899) 

- S. 35 — Pro-note insufficiently 

stamped Pro-note cannot be used even 
as an acknowledgment under Limitation 

Act, S. 19 • 408 

__ 40 — Deed of security of 

agreeing to pay compensation to the 
Court on failure of the deoree-holder 
restoring the property in the evont of his 
failure in appeal—Immovable property 
hypothecated as security—Dead is a con¬ 
tract and Art. 57 applies and not Art. 40 

(FB> 143 • 

** Arts. 57 and 40 —Deed ol secu¬ 
rity agreeing to pay compensation to the 
Court on failure of the decree-holder 
restoring the property in the event of 
his failure in appeal—Immovable pro¬ 
perty hypothecated as security—Deed is 
a contract and Art. 57 applies and not 

Art. 40 (FB) 143- 

Succession Act (34 of 1925) 

S. 63 (c)—No evidence on record of 
testator and witness being in actual 
visual presence of each other—Presump¬ 
tion that one signed in tho presonce of 
the other cannot be made 258 ' 

-S. 67— (Act of 1865, S. 54)—Person 

signing in token of agreement is not at¬ 
testor: [See also A. I. R. 1927 P.C. 248] 

67e 
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Transfer of Property Act (4 

1882 ) 

- S. 3—Attestation by a relative to a 

deed of transfer does not necessarily im¬ 
port concurrence 3426 

-S. 11—Will—Construction—Ab¬ 
solute estate conferred — Subsequent 
clause reducing the estate must be re¬ 
jected as repugnant ( Per Full Bench) 

(FB)49 a 

- S. 31—Gift over—Incidents indi¬ 
cated (Obiter) 67c 

-S. 35—Applicability— “Owner”— 

Meaning explained 67/c 

- S. 43—Property not transferable 

under law is not covered 344a 

- S. 43—Grants—Plights of grantees 

—In Oudh shankalap and Marwat grants 
are ordinary grants—Grantor restricting 
the right of the grantee—Grantee can 
. make a valid transfer of the subject- 
matter of the grant—Such transfer can 
be valid only between the transferrer and 

transferee 3446 

-S.43 —Section does not apply to 

void sales 153d 

* -S. 43—The mortgage by Hindu 

woman whose husband is not heard of 
for seven years and who is deemed as 
dead at the time of the suit is operative 
at that date 136 

^ -S. 52—Transfer during pendency 

of contentious suit—Suit is subsequently 
•compromised and decreed accordingly— 
The doctrine of lis pendens is applicable 
The transferee can, however, show 
that the compromise was tainted with 
fraud or collusion 1466 

S. 53 Judgment-debtor making 

gift not for consideration while decree 
was being exeouted—• Possession not pass¬ 
ing to doneo nor mutation of names ef¬ 
fected—Donor refusing to present the 
deed for registration—Gift was held not 

to be real and effective 414a 

-S. 54—Possession and 9ale*deed not 

delivered—Nor passing of consideration— 
Mere registration does not operate to 
pass titlg to vendee 439a 

-S. 58—Possessory mortgage—Poriod 

of redemption need not bo fixed (G oka ran 
Nath Misra , J.) (FBj Id 

S. 58 (d)—Usufructuary mortgagor 
18 oot entitled even to enhanced rent 

405 (2 ) a 

S. 60— More stipulation for high 
interest is not clog 330rZ 


Transfer of Property Act 

- S. 61 —Applicability—S. 61 enacts 

by implication the liability of the mort¬ 
gagor to satisfy all mortgages on the pro¬ 
perty sought to be redeemed 273; 

-S. 62—Scope—Where a mortgage is 

not a usufructuary mortgage pure and 
simple, the terms of S. 62 are inappli¬ 
cable 273 d 

- S. 73 — Mortgage of under-proprie¬ 
tary holding — Mortgagee not paying 
arrears of rent due from the mortgagor— 
Sale in execution of a rent decree—Mort¬ 
gage does not become invalid—Purchaser 
doe9 not purchase property free of mort¬ 
gage—S. 73, T. P. Act has no application 

c 4426 

- S. 91— D undertaking to finance N’s 

litigation regarding certain property— N 
promising to give half of anything that 
the Court would award—Agreement was 
held to give no right to D to redeem 298 

- S. 123 — Jud gment'debtor making 

gift not for consideration while decree 
was being executed—Possession not pas¬ 
sing to donee nor mutation of names 
effected—Donor refusing to present the 
deed for registration—Gift was held to 
be not real and effective 414a 

S. 123 Gift of land in which the 
donor has a “shanklapdari” heritable 
non'transferable right is valid as against 
donor’s heirs 35 

u 

U. P. Court of Wards Act (4of 1912) 

Ss. 17 and 22—Presentation of 
claim by creditor—Production of original 
document is imperative — Producing a 
copy with a statement that original 
would be produced if required does not 
absolve creditor 495 a 

- Ss. 54, 17 and 20 —Act contem¬ 
plates two notices—Suit within two 
months from second notice must be dis- 
missed 4956 

U. P Excise Act (4 of 1910) 

S. 69 Previous conviction can be 
used after the determination of the ac¬ 
cused’s guilt 2156 

U. P. Land Revenue Act (3 of 1901) 

S. Ill — Partition — Objection ac¬ 
cepted by revenue officer on the strength 
of decision of competent Court—Question 
of title is not deemed to be decided by 
partitioning officer—Appeal lies to higher 
revenue Courts 503a 

S. Ill —Jurisdiction of civil Courts 
in relation to partition—Conditions and 
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U. P. Land Revenue Act 

qualifications under S. Ill must be 
strictly complied with 101 

-S. Ill (1) — Partition — Objector’s 

claim dismissed on basis of judgment in 
previous civil suit—Objection is rejected 
not under Cl. (c), sub-S. (l) but under 
first portion of sub-S. (l). 5036 

-S. 147—‘Citation” means a notice 

or summons 122a 

^ S. 147—Order to appear under— 
Person disobeying is guilty under S. 174, 

LP.C^^ ^ 1226 

S. 160 Mortgage of under-proprie¬ 
tary holding — Mortgagee not paying 
arrears of rent due from his mortgagor— 
Sale of holding in execution of rent 
decree Mortgage does not become in¬ 
valid—Purchaser does not purchase free 
of mortgage 4426 

U. P. Local Boards Act (10 of 1922) 

-S. 192 — Suit against a District 

Board by a contractor for the price of 
the work done by him—Notice under 
S. 192 is not necessary—Limitation Act 
Art. 56 applies 297 

\J. P. Municipalities Act (2 of 1916) 

- S. 128 (iv) —Motor vehicles brought 

within the Municipality by chance* 
visitors are not “kept”—Such visitors 
cannot be convicted under S. 299 306 

U. P. Town Areas Act (2 of 1914) 

- S. 22 (e) —Sale proceeds under— 

They do not include sale-proceeds of 
refuse to which private persons are en¬ 
titled 2716 

- S. 26 —District Magistrate cannot 

order that town area authorities should 
credit to the town fund sale proceeds of 
refuse to which private persons are en¬ 
titled 271a 

Usurious Loans Act (10 of 1918) 

-Restricted construction should not 

bo put (FB) 396c 

**-(as amended by Act 28 of 

1926), S. 3(b) (i)—Transferee of a debtor 
is a debtor—Power to relievo such trans¬ 
feree is discretionary (FB) 396a 

-S. 3 (4)—Transferee of creditor is 

oreditor {obiter) (FB) 3966 

Wajib-ul-arz 

-Construction compatible with Hindu 

law possible — Widow given power of 
transfer—Power of transfer is according 
to Hindu law 509c 

Custom —No evidence of wrong 


Wajib-ul-arz 

record — Statement of the oustom not- 
ambiguous Record is the most valuable 1 
evidence of the custom 4096 

Wajib-ul-arz authorizing lambardar 
to make collections—He is not neces¬ 
sarily prevented from making a lease for 
making those collections—Test is whe¬ 
ther cosharers are benefited * 406<r 

Entries in—Presumption about— 
Estate held in the manner mentioned in 
S. 3, Oudh Estates Act—Grant originally 
rent free \illage is an estate within 

S. 3 307^ 

Entry in, is admissible to prove 
custom Custom onerous to tenants— 
Entry of zaraindar’s statement is not of 
much value 265a* 

Whipping Act (4 of 1909) 

S. 4 Whipping in addition to a 
sentence under S. 436, Penal Code, is not 
allowed HI 

Will 

-Construction 340' 

Construction — Guiding principle— 
Various clauses must be read together— 
True intention and real object must bo 

ascertained l55<r 

Construction — Malik — Use of the 

word would mean ab 3 olute ownership 
unless the context or other circumstances 

imply to the contrary 67a 

Construction should be according to 
testator’s wishes 676 

Construction— Legatee cannot dis¬ 
pute testator’s title nor can he set up 
title different from that contained in the 

will 671 

**-Construction — Absolute estate 

conferred — Subsequent clause reducing 
the estate must be rejected as repugnant 

{Per Full Bench) (FB) 49a 

* -Construction — Full proprietary 

estate conferred — Possession of here¬ 
ditary rights follows (FB) 496 

* Construction—Will drafted by un¬ 
skilled persons — Construction should 
follow the moaning of the words as found 
to be meant by the testator (FB) 49c 

^-Construction — Defeasance clause 

is valid only if gift is in favour of person 
existing at date of gift (Misra, J.) 

(FB)49 d 

-Power of appointment means right 

to nominate successor 155a 

Words 

-“Khandan” means group of persons 

descending from common progenitor 1556 
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Comparative Tables 27 

9 and 10 All India Criminal Reports^All India Reporter 
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I. A. 

I. C. 

Lab.or L. 

A. I. R. 1928 Lab. 
Lab. L. J. or L. L. J. 
L. B. R. 
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... Calcutta Law Journal. 
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... All India Reporter, 1921 Lower Burma. 
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Full Bench 

Wazir Hasan and Gokar Nath 

Misra, JJ. 

Afterwards 

Stuart, C. J., Raza and 
Pullan, JJ. 

Ganesh Singh and another —Defendants 
—Appellants. 

v. 

Bhtkham Singh and another — Plaint" 
i (Ts—Respondents. 

S. A. No. 40 of 1927, Decided on 1st 
November 1927, from the decree of the 
Addl. Sub-Judge, Hardoi, D/- 22nd No¬ 
vember 1926. 

❖ ❖ (a) Civil P. C\, Sch. 2, para. 16 — 
Trial Court setting aside award—Lower appel¬ 
late Court decreeing suit in terms of award — 
Second appeal lies. (Golcaran Nath Misra and 
Wazir Hasan, JJ ) 

A second appeal is maintainable whore tho 
Court of first instance sets aside the award and 
passes a decree on the merits and the lower ap¬ 
pellate Court sets aside that decreo and passes a 
decree in accordance with the award. The mere 
fact that the decree of the lower appellate Court 
is in accordance with the award is no ground 
for refusing tho appeal. Tho provision of" 
Cl. (2), para. 1G, Sch. 2. applies only 
where a decreo has been pronounced by tho 
trial Court in accordance with tho terms of tho 
award : 8 C. IV'. N. 3’JO and 2 C.L.J. 153. 

Foil. [P 3 C 1] 

^ {b) Aicaid — Validity should he deter * 

m f ned by looking fo ils operative portion only. 
{Golcaran Nalh Misra, J.) 

The award of the arbitrators should.according 
to the ordinary rule of law, ho read as a whole 
and portions out of it cannot ho picked tip to 
• show that tho finding of the arbitrators was in¬ 
consistent with those portions. According to 
l'orm No.6 in the appendix att.icbedto the second 
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schedule, tho only thing which arbitrators are 
required to state in their award is their conclu¬ 
sion and nothing else. Therefore, in order to 
find out what the award means, one has only to 
refer to tho operative portion of the award ; and 
the legality or illegality of the award must de¬ 
pend upon that portiou and not upon anything 
else. [P 3 0 2 ; P 4 C 1) 

& (c) Civil P. C., Sch. 2, para. 15— Decree 

by arb' trators not being one which a Court 
would ordinarily pass — Award should not be 
set aside. (Golcaran Nath Misra, J.) 

The position of arbitrators is different from 
that of a Court. The arbitrators are Judges of 
law as well as facts and their error in law does 
not vitiate tho award. An award, therefore, 
should not be set aside merely upon tho ground 
that the decree passed by tho arbitrators is not 
one which would have ordinarily been passed 
by the Court in which that suit was instituted : 
29 Cal. 167 (P. C.) and Knox v. Sytnmonds (1791) 
1 Ves. J . 369, Rid. on. [P 4 C 2 ; P 5 C 1] 

(d) Transfer of Property Act. S. 58— Posses¬ 
sory mortgage — Period of redemption need not 
be fixed. {Golcaran Nath Misra, J.) 

In the case of a usufructuary mortgage it is 
not necessary that tho period for redemption 
should be fixed in the mortgage. If tho pro¬ 
perty to be mortgaged is capable of being ascer¬ 
tained, and furthor the amount of money, for 
which the property is to be mortgaged, can also 
be ascertained, everything which is necessary 
for a deed of usufructuiry mortgage is ascor- 
tainable and such a mortgage is valid [P 5 C 1] 

& # (c) Civil P. C., Sell 2, Para. 15 — 
Award setting aside deed of gift on condltu n of 
donor's paying to donee compensation to the 
extent oj bene fits received by donor is valid . 
{Per Pull Dench). 

Duo of two brothers executed a gift-deed of 
immovable property in defend mt’s favour, but 
Liter on both t.ho brothers sued to set it aside 
alleging tho gifted property to bo joint family 
property and also fraud, undue influence and 
misrepresentation. Tho pie is were denied by 
defendants who further pleaded that they had 
paid cortiiu loans to the donor prior to the 
gilt. The whole matter Was referred to arbitra¬ 
tion and tho arbitrators Were authorised t;» settlo 
all disputes between the parties. 'I he arbitrators 
decided that the property transferred by the 
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deed of gift was the sole property of the donor 
and that lie had full power to mike the transfer. 
They did not decide explicitly, but decided im¬ 
pliedly, that there was no fraud, misrepresenta¬ 
tion or undue influence and they further de¬ 
cided that the defendants had paid money to 
the donor and that the deed of gift had been exe¬ 
cuted as a consequence of the roctipt of benefit 
by him from the defendants. They then set 
aside the deed of gift upon.payment of compen¬ 
sation by the donor to the defendants to the 
extent of benefits received by him, and directed 
that the defendants should remain in posses¬ 
sion of the property transferred until tho 
plaintiffs paid them the amount of compen¬ 
sation : 

Held : that the award is not objectionable 
either under the provisions of para. 12 or para. 
14 and it emnot be set aside. [P 7 C *2J 

Uar Narain Das and Alt Zaheer — for 
Appellants. 

Kedar Nath Tandon — for Respon¬ 
dents. 

Gokaran Nath Misra. J. — This is 
an appeal arising out of a suit brought by 
tho plaintiffs-respondents to recover pos¬ 
session over a share amounting to ten 
biswansis of thok Purab, mahal Puri, 
situate in village Malrui Puri, district 
Hardoi. The plaintiffs alleged that a 
deed of gift in respect of this share had 
been executed by plaintiff I in favour of 
defendant 1 on 8th January 1925. The 
plaintiffs are own brothers; and defen¬ 
dant 2 is the father of defendant 1. The 
plaintiffs wished to avoid this deed of 
gift on two grounds : firstly, that as 
plaintiffs 1 and 2 constituted a joint 
Hindu family plaintiff 1 alone had no 
power to make a gift thereof ; secondly, 
that the deed of gift had been obtained by 
undue influence, misrepresentation and 
fraud practised by defendant 2 in the 
name of his son, defendant 1. As stated 
above, the plaintiffs in their suit claimed 
possession by avoidance of the deed of 
gift. 

The suit was contested’.by defendants 
on tho ground that plaintiffs 1 and 2 did 
not constitute a joint Hindu family hut 
were separate from each other, and plain¬ 
tiff 1 was, thorofore, competent to execute 
the deed of gift in respect of the property 
in suit. It was also urged in dcfonco 
that the deed of g,ft had been executed by 
plaintiff l out of his free will and con¬ 
sent anrl that no misrepresentation, un¬ 
due influence or fraud had been practised 
upon him It was further alleged that 
the defendants had helped plaintiff 1 with 
a sum of about Rs. 700 in order that he 
might he able to defend himself when he 
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had been prosecuted in a criminal case in 
the Sessions Court, Hardoi, in which he 
was ultimately convicted and fined Rs. 
200. It was also alleged that over and 
above this sum of Rs. 700 they had paid 
to plaintiff 1 Rs. 200 for payment of the 
fine which had been inflicted upon him. 

It was further alleged that they had also 
paid Rs. 400 to the different creditors of 
plaintiff 1. Tho following issues were 
framed in the case : 

(1) Was the property in suit the joint family 
property of tho plaintiffs at the timo when Ex. 1 
(the deed of gift) was executed ? 

(2) Wore plaintiffs 1 and 2 separate from 
each other and war. the property in suit the 
separate property of the plaintiff 1 as alleged ? 

(d) Was Ex. 1 (tho deed of gift) executed 
under fraud and misrepresentation as alleged ? 

G), Did the defendants pay off any sum of 
money on behalf of plaintiff 1 and also to 
plaintiff 1 himself ? If so, how much and to 
what effect ? 

(3) To what relief are the plaintiffs ent tied ? 

On the date fixed for evidence tho par¬ 
ties applied to the Court that the entire 
case he referred to arbitration of five per¬ 
sons named in the application. They 
clearly stated in that application that 
they, would willingly accept whatever 
decision the said arbitrators unanimously 
arrived at. The case was thereupon re¬ 
ferred to arbitration, and the arbitrators 
filed thoir award on tho 16th April 1926, 
under which they declared the doed of 
gift to he inoperative and to he treated as 
haying been cancelled hut directed plain¬ 
tiff l to pay Rs. 680. Plaintiff 1 was 
also directed to execute a mortgage-deed » 
with possession and if lie failed to do so, 
defendant 1 would he entitled to get it 
executed through Court. Parties were 
ordered to hoar their own costs. It was 
also declared that plaintiff 1 was quite 
separate from plaintiff 2 and that tho 
latter had, therefore, nothing to do with 
the proporty in suit. 

On the 24th April 1926, the two de¬ 
fendants filed a joint application urging 
their objections against the validity of the 
award. Their chief objection was that 
the provision in tho award directing 
plaintiff I to execute a mortgage-deed in 
favour of defendant I was legally invalid 
and incapable of being enforced, such a 
provision being beyond the power of the 
arbitrators to impose. They, however, 
clearly stated in tho application that they 
had no objection if the Court passed ft 
decree on the basis of the rest of tho 
award. Tho learned Munsif passed a very 
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brief order on fcho 19th May 192b, in the 

following terms : _ _ 

The award U obviously illegal. I, therefore, 
suDjrsedo tho order of arbitration and proceed 
•with tho suit myself 

Having passed this order he tried the 
case himself and as a result of the trial lie 
<1 smis 9 erl the plaintiffs’ suit with costs. 
Plaintiff 1 appealod and the appeal was 
heard by the Additional Subordinate 
Judge of Hardoi. The chief contention 
urged in appeal wa9 that tho tri ll Court 
was wrong in having set aside the award 
and tried the cise itself. Tho learnel Sub¬ 
ordinate Judge accepted tbit contention 
•and disagreeing, with the view of tho trial 
Court held tho award to be good and 
passed a decree in terms thereof. The 
defendants have now come up to this 
Court iu second appeal, and tho chief 
contention urged by their learned counsel 
is that the lower appellate Court was 
wrong in passing a decree iu accord ince 
with the terms of tho award since the 
award was invalid and no decree should 
have boon passed on the basis thereof. 

A preliminary objection was takon on 
behalf of tho respondents that no appeal 
could lie from tho decree of tlie lower 
appollato Court 6inco it had been passed 
in terms of the award. Para 16, Sell. 2, 
Civil P. G\, was referred to in this 
connexion. We are of opinion that a 
second appeil is maintainable whore tho 
[Court of first instance sets aside tho 
iaward and passes a decroo on the merits 
jand the lower appellate Court sets aside 
'that decree and passes a decree in accor¬ 
dance with the award. Tho more fact 
jthat the decree of the lower appellate 
♦Court is in accordance with the award is 
!no ground for refusing the appeal. In 
our opinion tho provision in Cl. (2) of 
para. 16, Sell.2, applies only where a 
decreo has boon pronounced by the trial 
Court in accordance with tho terms of the 
award. This appears to he clear from 
tho entire scheme of Sell. 2. We -are 
supported in this view by two decisions 
of tho Calcutta High Court—one reported 
in Skfjama Charan Pramanik v. Prolhad 
Durwan (l), and the other in ChitUamoni 
Aditya v. Ualadhar Alaiti (2). Both 
these decisions were undorthe previous 
Civil P. C. (Act U of 1882), in which 
S. 522 was equivalent to para L6, Sell. 2, 
of the present Code. Mookorjee, J., held 
in t he se c ml cise that the bar of appeal 

d) Cuiui] Vow. n. aoj. 

IV!) [ 19J5) 2 C. I.. ). LVl-tO 0. W. X. f»Ol. 


provided by S. 522 was applicable only 
when a decree had been made iu accor¬ 
dance with tho award by tho Court of 
lirst instance and not wiien a similar 
decroo had been made by a Court of appeal 
in reversal of tho order of the first. Court- 
setting aside the award. We, therefore, 
overrule the preliminary objection. 

[ now proceed to discuss tho appeal on 
the merits, and to examine the conten¬ 
tion urged by the learned counsel for 
defendants-appollants, viz., that tho award 
is invalid in law and that, therefore, no 
decree should he passed on the basis 
thereof. We have heard tho learned 
counsel at great length an l have taken 
time to consider our judgment. The con¬ 
clusion at which I have arrived is that 
the award dated the 16th April 1926 is a 
good award and must be maintained. 

The chief contention put forward by 
the learned counsel for the appellants 
was that the arbitrators had in tho body 
of the award declared that the deed of 
gift had been execute 1 by plaintiff 1 
(Bhikham Singh) for consideration (ha 
muawiza) and that Rs. 680 had l>3ou 
spent by defendant- L (Ganesh Singh) on 
behalf of plaintiff 1 in paying off two 
decrees of the Court of the Subordinate 
Judge of Hardoi and a debt due to one 
Piare Till bazaz (cloth seller) from him. 
It w is urged that this portion of the 
award was inconsistent with tho opera¬ 
tive portion thereof where the arhitr.it >rs 
had declared the deed to he inoperative 
and directed it to ho cancel led, asking 
plaintiff l, to pay a sum of Rs. 68') and 
to execute a possessory deed of mortgage 
in favour of defendant l, in respect of tho 
property in suit. It was argued that if 
the deed of gift was executed for eDe¬ 
sideratum it necessarily implied tbit the 
deed had not been executed under fraud, 
misrepresentation or undue influence and 
consequently the award of the arbitrator* 
could not stand. I have given my best 
consideration to this argument and have 
come to tho conclusion that it cannot be 
accepted. I am unahlo to interpret the 
word ha-muawiza’ (with consideration) 
as used by the arbitrators to mean that 
the deed was a goad one an l its validity 
tho arbitrators wore going to uphold. 
Indeed, theoperative portion of tho award 
which just follows the passage containing 
this expression directly militates against 
tliis view. The award of the arbitrators 
should according to tho ordin iry rulo of 
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law be read as a whole and portions out 
of it cannot be picked up to show that 
the finding of the arbitrators was incon¬ 
sistent with those portions. We are not 
concerned with the reasoning of the arbi¬ 
trators; the only thing with which we are 
concerned is the operative portion of 
their award. 

In the appendix attached to Sch. 2, 
Civil P. C., Form No. 5 provides how an 
award is to be stated; and.it appears to 
us from the said form that the only thing 
which arbitrators are required to state in 
their award is their conclusion and noth¬ 
ing else. It, therefore, appears to me 
that in order to find out what the award 
in this case was we have only to refer to 
the operative portion of the award; and 
the legality or illegality of the award 
must depend upon that portion and not 
upon anything else. It. is possible that 
the arbitrators might have meant by the 
expression ‘ba-muawiza’ to mean that some 
money had been spent by defendants on 
behalf of plaintiffs. Issue No. 4 was 
expressly directed towards this matter. 
I do not, however, wish to pursue the 
matter further. It appears that plain¬ 
tiff L, is a young man of 20 years, and 
defendant 2, the father of defendant 1, 
helped him with money and in other ways 
while a criminal case was going on against 
him in the Sessions Court of Hardoi. It 
is, under the circumstances, possible that 
defendant 2, might have acquired influ¬ 
ence over plaintiff 1, and the deed of gift 
might have been the result of the said 
influence. I do not wish to arrive at any 
definite finding on the point since it is 
not necessary for us to do so. We are 
not entitled to sit in judgment on the 
award of the arbitrators. I only point 
out to theso circumstances as they appear 
to us to exist on the record as reasons 
which might have very well induced the 
arbitrators to set aside the deed of gift and 
to declare it inoperative ind to direct at 
the same time plaintiff 1, to pay defen¬ 
dants a sum of Rs. 680 which in the 
opinion of the arbitrators was proved to 
have been spent by them on his behalf. 

Another contention which was urged 
before us by the learned counsel for the 
defendants-appellants was that the direc¬ 
tion in the award calling upon plaintiff 1 
to execute a deed of mortgage in favour 
of tho defendants was an invalid and un¬ 
enforceable condition and that the arbitra¬ 
tors. had no jurisdiction to incorporate 


such a condition in their award. I have 
not been able to understand the attitude 
of the defendants regarding this matter* 
The condition is obviously to their own 
benefit, and unless their object in taising 
the contention be to get thereby the 
whole of the award set aside, I do not 
see any point in the objection. In my 
opinion plaintiff l’s claim for posses¬ 
sion of 10 biswansis share by avoidance 
of the deed of gift executed in favour of 
defendant 1 had been referred to arbitra¬ 
tion and the arbitrators were quite within 
their authority when they declared the 
said deed of gift to be inoperative, and 
while cancelling it they also directed 
plaintiff 1 to pay defendant 1 a sum of 
Rs. 680 which in their opinion was proved 
to have been spent by him on his 
(plaintiff l’s) behalf. I do not see any 
illegality in such an award, and am of 
opinion that it cannot be considered to he 
in any way invalid or unenforceable. It 
was merely a direction to make the posi* 
tion of defendants secure in regard to the 
money spent by them on behalf of 
plaintiff 1. 

While dealing with this point I might 
also state that the position of arbitrators 
is different from that of a Court. It may 
bo that it would not bo open to the Court 
to pass a decree like tho one passed by 
the arbitrators in this case. If tho Court 
had found tho deed to have been executed 
under undue influence, misrepresentation 
or fraud, it would have passed a decroo 
declaring the deed to bo inoperative and 
ordering it to be cancelled. If the Court 
found that the deed was executed with 
full and free consent the suit of the plain¬ 
tiffs would have been dismissed. The 
arbitrators are, however, judges of law as 
well as of facts; and thoy may have erred 
in law, but their error in law does not 
vitiate tho award: vide Ghulam Khan 
v. Muhammad llassan 13). In Knox v. 
Symmonds (4) Lord Chancellor Thurlow 
observed as follows: 

l pon ft gcnorul reference? to arbitration of »H 
matters in disputo betwcon tho parties, tho 
arbitrator has a greater latitude than tho Court 
in order to do complete justice betwcon tho 
parties; for instance, ho may relievo against a 
right which bears hard upon one party; but 
which having been acquired legally and witb-^ 
out fraud could not be rosisted in ft Court ot 
justice. _ __ 

(3) [1902] 29 Cal. 167=29 I. A. 51=6 C.W.N* 

226=8 Sar. 151 (P.C.). 

(4) [1791] 1 Ves. J. £69=3 Bro. C. C. 958. 
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in Court for cancellation on the allegation that 


It, therefore, appears to me that we 
will not be justified in setting aside the 
award merely upon the ground that the 
decree passed by the arbitrators is not 
one which would have ordinarily been 
passed by the Court in which that suit was 
instituted. 

I might also refer to another objection, 
which was urged in connexion with the 
validity of the award, it being that the 
condition, as laid down by the arbitra* 
tors, requiring the plaintiff L to execute 
a deed of possessory mortgage in favour 
of defendant 1, was a vague and indefi- 
nito condition and was not capable of 
being enforced. On this point I am in 
entire agreement with the opinion of the 
learned Subordinate Judge that there is 
no vagueness or indefiniteness in the pro¬ 
posed terms of the mortgage. A posses¬ 
sory mortgage laying down that the mort¬ 
gagee is to obtain possession of the pro¬ 
perty in lieu of a fixed sqm with a 
condi-tion that the redemption is to take 
place whenever the mortgage money is 
paid, is quite a good and valid transac¬ 
tion. In the case of a usufructuary mort¬ 
gage it is not necessary that the poriod 
for redemption should be fixed in the 
mortgage. As to the property to bo mort¬ 
gaged it is clear that the property which 
was the subject-matter of the gift was 
intended to be mortgaged. If, therefore, 
the property to bo mortgaged is capable 
of being ascertained and further the 
amount of money, for which the property 
is to be mortgaged, can also be ascertained, 
l am of opinion that everything, which is 
necessary for a deed of usufructuary 
mortgage, is ascertainable and on that 
score no objection can be taken to the 
validity of the award. The well-known 
rule of law is cerium Est quod cerium 
reddt poted (that is sufficiently certain, 
which is capable of being made certain) 
and that should be applied to this caso: 
vide Broom’s Legal Maxims, Ninth Edi¬ 
tion p. 399. 

I am, therefore, of opinion that the 
decision of the learned Subordinate Judge 
is correct and must bo maintained. I 
would, therefore, dismiss this appeal with 
costs. 

Wazir Hasan, J. —The material por¬ 
tion of the award in question is as 
follows: 

1 bo facta of the case uro that a deed of gift 
■wur executed by Bhikam Singh (plaintiff) in 
favour of Ganesh Singh (defondant) us against 
which deed Bhikam Singh has brought u suit 


it is fictitious, without consideration and ob¬ 
tained by deception and fraud. But Ganesh 
Singh, etc., the defendants, deny this. On a 
consideration of tho evidence and documents 
produced by tbo parties we have re*ched this 
conclusion that the deed of gift executed by 
Bhikam Singh aforesaid was executed for con¬ 
sideration which comprises Rs. 080 which 
Ganesh Singh has paid to Bhikam Singh in the 
following manner. 

Accordingly we decide this case in this way that 
by declaring tho deed ‘of gift as cancelled and 
non-existont wo award Rs. 650 due to the defen¬ 
dants from the plaintiff for which tho plaintiff 
shall execute within one month a deed of pos¬ 
sessory mortgage in favour of the defendant. 
In the event of the plaintiff not executing the 
deed of mortgage within ono month the defen¬ 
dant shall be entitled to obtain execution of tho 
possessory mortgage from the plaintiff through 
Court. The parties will bear their own costs. 

In my opinion this award is not only 
illegal in part, but is also vaguo and in¬ 
definite in the whole, and contradictory 
in its own terms. To my mind the direc¬ 
tion in the award that the plaintiff shall 
give a possessory mortgage to the defen¬ 
dant, and that tho defendant shall accept 
such a mortgage is a condition precedent 
on which tho decision as to the cancel¬ 
lation of the deed of gift rests. The in¬ 
tention of tho whole award is that relief 
as to tho cancellation shall enure only in 
tho event of the execution of the contem¬ 
plated deed of mortgage. Now that is a 
contingency happening of which is made 
to rest first on the option of the plaintiff, 
and secondly, on the option of the defen¬ 
dant. Either of them may well choose 
not to exercise the option. Thus there is 
an inherent lacuna in the award. This 
makes the award unenforceable and there¬ 
fore illegal. 

Further I do not see how it is possible 
any more for the arbitrators than for a 
Court of justice to compel parties to 
specifically perform such acts as would 
make ono of such parties tho debtor of 
the other and tho latter a creditor of tho 
former: South African Territories v. 
Wellington (5); Fry on Specific Per¬ 
formance, p. 24, and Meenakshisundara 
Mudaliar v. Rathnasami Pillai (6). In 
this view of tho caso also this part of tho 
award is illegal, and as I am of opinion 
that this part lays down a condition 
precedent on tho fulfilment of which tho 
cancellation of tho deed of gift ontiroly 

(5) [L808] A. 0. 80J—67 Lt. J. Q. b. 470— 40 

W. R. 645=78 L. T. 420=14 T. L. R. 293. 

(6) [1918] 41 Mud. 959=8 M. L. W. 433=85 

M. Jj. J. 489=49 1. C. 291=(1918) M. \V 

N. 811. 
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depends, the whole award must be held 
as illegal. It is impossible to conceive 
that the decision as to the cancellation of 
the deed of gift is not subservient or 
merely a sequel to the happening of the 
contingency contemplated by the condi¬ 
tion under consideration. It appears to 
me that the principle of the decision of 
their Lordships of the Judicial Com¬ 
mittee in the case of Ram Protap Cham ria 
v. Darya Prosarl Chamria (7) is appli¬ 
cable to this case. 


I am of opinion that the direction that 
a mortgage-deed shall be executed, when 
carefully analyzed, makes the award 
wholly unenforceable. We cannot treat 
this direction as merely indicating a 
method of payment of Rs. 680. To me it 
seems to be the essence of the whole 
award. If by virtue of the direction we 
cannot give to the plaintiff liberty to pay 
and cannot impose an obligation on the 
defendant to receive Rs. 680 in cash, as 
obviously we cannot, the direction cannot 
be treated as merely an indication of the 
manner of payment of Rs. 680. It 
appears to me that according to the in¬ 
tention of the arbitrators the possessory 
mortgage when it came into existence is 
to take the place of the gift in question. 
In so doing the arbitrators created a new 
relation between the parties: of debtor 

and creditor; of mortgagor and mortgagee. 

This they had no authority to do. This 
reasoning brings the case within the rule 
laid down by Lord Denman, Chief Justice, 

in the case of Ross v. Boards (8). I will 
quoto here the observations of Lord 
Denman which to my mind are very 
apposite to the case before us: 

The objection insisted upon must prevail. 

The agreement between these parties was. that 

tho defendant should sell tho land to the plain 

1 to l J0 mnde out lo tho satisfaction 

of Mr. Blunt. It was referred to the arbitrator 
to settle all questions between the parties on 
tho agreement. He does not decide tho ques¬ 
tions arising on the agreement, but awards, -of 
and concerning the matters referred, that tho 
defendant shall convey to tho plaintiff the title 
contained in the abstracts, to tho parcel of 
ground specified in tho agreement, such parcel 
to extend, and be bounded, as tho award points 
out. Ho loaves it in doubt whether the title is 

good or bad, and, in effect orders that it shall 

bo taken with all faults. Tho doubt is ren- 
dared Btronfier by the direction that an indern- 
nity bond shall bo executed, which is more than 


(7) 

( 8 ) 


t A l (P C°) 2 ’ P ’ 293=63 CjI - 258=53 

n 8! T\V *oa Q - B - 209=8 A - * E - 291 = 
H. N 37G A P ' 392=2 Jur ‘ 607=1 W - W.& 


the arbitrator had a right to order. The award 
is not final, because, instead of deciding the 
questions referred, it sets on foot new ones; and 
instead of ascertaining a right for the plaintiff* 
gives him a new action for tho recovery of 
damages. 

I have said before that the award is 
vague and indefinite. It is so in relation 
to the intended mortgage. Except the 
consideration every other necessary in¬ 
gredient is wanting. The subject-matter 
of the mortgage, the period as to the 
continuance of the mortgage, the time at 
which the right to redeem shall accrue to 
tho mortgagor aro all unprovided for. 
The best test it seems to me will bo to 
treat this direction as a contract between 
tho parties and then to see whether a 
specific performance could be claimed, by 
one or the other, of such a contract. No 
elaborate argument is needed to show 
that specific performance of such a con¬ 
tract is wholly out of question. 

I have also said before that tho award 
is contradictory in its own terms. The 
first conclusion at which the arbitrators 
reach is that the deed of gift has been 
executed for consideration. This clearly 
means that it is not open to the objections 
raised by tho plaintiff. This being, so it 
is a contradiction in terms then to say, as 
the arbitrators have said, that it is liable 
to be cancelled and to be replaced by a 
mortgage. 

Finally, it is enough to say that I am 
clearly of opinion that the arbitrators on 
the terms ot the award do not declare the 
cancellation of tho deed of gift unless the 
condition relating to the execution of the 
deed of mortgage was fulfilled and that if 
it was not fulfilled or was incapable of 
being fulfilled, or was otherwise illegal 
or was beyond the authority of tho ar¬ 
bitrators to make it, the deed of gift shall 
not stand cancelled. I would therefore 
allow the appeal, set aside the decree of 
the Court below and restore the decree of 
the Court of first instance with costs in 
favour of the appellants in all Courts. 

On the preliminary objection as to the 
maintainability of the appeal I agree with 
the opinion of my learned brother. 

(The following order was made by 
Wazir Hasan and Gokaran Nath Misra, 

JJ.:] 

Order. —In view of the fact that there 
is a difference of opinion between us as 
to what ought to be the decision in the 
case, we direct that tho whole case 
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be referred for decision to a Full Bench 
in accordance with S. 13 (ii) (b) Oudn 

Courts Act, 1925. 

Opinion. 

Stuart, C. J. —The reference before us 
is as follows: A certain Bhikham Singh 
executed on the 8th January 1925, a deed 
of gift of a share in a village in favour 
of Ganesh Singh. The property trans¬ 
ferred by the deed of gift is stated in the 
plaint to have been worth Rs. 1,500 but 
it is on the record that Bhikham Singh 
had executed a simple mortgage in refer¬ 
ence to this property. Bhikham Singh 
with his brother Ratan Singh instituted, 
on the 4th January 1926, a suit in the 
Court of the Munsif of Hardoi in which 
they claimed as against Ganesh Singh 
the donee and his father Dulam Singh 
possession of the proporty transferred by 
the deed of gift on the allegations that 
the property in question was the pro¬ 
perty of a joint Hindu family consisting 
of Bhikham Singh and Ratan Singh, that 
Bhikham Singh alone had no power to 
transfer the property by gift, and that the 
execution of the deed of gift had been 
obtained by the exercise of misrepresenta¬ 
tion, fraud and undue influence. Ganesh 
Singh and Dulam Singh replied that 
Bhikham Singh and Ratan Singh, although 
brothers, were not members of a joint 
Hindu family, that they had separated 
some years previously and that Ratan 
Singh had become a convert to the Sikh 
religion. They added that the property 
in question was the sole undivided pro¬ 
perty of Bhikham Singh, that he had 
executed the deed of gift of his own free 
will and accord without unduo influence, 
misrepresentation or fraud and that the 
deed of gift was executed in recompense 
for past services rendered by the defend¬ 
ants who had advanced money on several 
occasions to Bhikham Singh. Tho defend¬ 
ants in one portion of their-written 
statement put forward that if the plain¬ 
tiffs wore awarded possession they should 
only be awarded possession on payment 
of tho amount paid by the defendants. 

Tho dispute between the parties may 
then be summarized as follows: Tbo 
plaintiffs wished to repudiate tho deed 
of gift and to obtain tho property buck 
without payment of anything. The de¬ 
fendants supported the deed of gift and 
asked that they should be allowed to 
retain tho property, but added that if 
they wore obliged to give it up they 


should be recompensed for what they had 
paid already. The matter was referred 
to the arbitration of arbitrators. Tho 
terms of the reference were very wide- 
The arbitrators were directed to settle all 
the disputes between the parties. The 
arbitrators decided that the property 
transferred by the deed of gift was the 
sole property of Bhikham Singh and Hi at 
he had full power to make the transfer. 
They did not decide explicitly, but decided 
impliedly, that there was no fraud, mis¬ 
representation or undue influence and 
they further decided that the defendants 
had paid money to Bhikham Singh and 
that deed of gift had been executed as a 
consequence of the receipt of benefit by 
Bhikham Singh from tho defendants. In 
these circumstances it was undoubtedly 
open to them to dismiss the suit. But 
in my opinion they were not precluded 
under the terms of the reference from 
setting aside the deed of gift upon pay* 
ment of compensation by Bhikham Singh 
to the defendants. The whole 1 of the dis¬ 
pute had been placed before them. It was 
perfectly reasonable for the arbitrators 
to take the view that the property trans¬ 
ferred by the deed of tho gift was of value 
considerably greater than the value of the 
benefits previously received and in these 
circumstances I consider that they were 
well within their rights in arriving at 
the decision at which they did arrive. 

This decision was that, although tho 
property was the sole property of 
Bhikham Singh and though the execution 
of the deed of gift was an act of his in¬ 
dependent volition, nevertheless he should 
ho permitted to retain the property trans¬ 
ferred by tho deed of gift provided that 
he paid Rs. 680 to tho defendants. They 
fixed Rs. 680 as tho value of the benefits 
which he received from the defendants 
and they ended with a direction that 
Bhikham Siugh was to execute a deed of 
usufructuary mortgage in favour of the 
defendants for a consideration of Rs. 680. 
I do not consider that that portion of tho 
award by which they directed that the 
defendants should remain in possession 
of the property transferred until the 
plaintiffs paid them Rs. 680 is objection¬ 
able either under the provisions of para 12 
or para 14 of' Sch. 2, Civil P. C., and 
1, undoubtedly, am unable to consider that 
that portion of the award could bo set 
aside on any of the grounds mentioned 
in para 15. 
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I should have had more difficulty in 
deciding whether this Court should or 
should not direct that the order, that a 
usufructuary mortgage he executed 
si ould be expunged from the award on 
the ground that it was upon a matter 
not referred to arbitration which could 
be separated from the other part and did 
not'affect decision on the matter referred. 
But I have been relieved from any diffi¬ 
culty on that score as the parties before 
us have now requested that that portion 
of the award should be expunged. They 
have accepted the conclusion that it is 
quite sufficient if the decree states that 
the defendants remain in possession of 
the property in question until Bhikham 
Singh pays to them the sum of Rs. 680. 
The decree will be sufficient title-deed 
without the execution of a deed of 
mortgage. 

I should accordingly suggest that the 
decision on the appeal should be this: that 
in place of the present decree the follow¬ 
ing decree be passed : That the deed of 
gift of the 8th January 1925 should be 
set aside and that Ganesh Singh and 
Dulam Singh retain possession of a share 
of 10 biswansis out of 20 biswanis' in 
village Mahui Puri mahal Puri, thok 
Purab, pargana Gopamau until Bhikham 
Singh pays them Rs. 680. Bhikham 
Singh will recover possession of the said 
share on payment of Rs. 680. I should 
suggest that the parties pay their own 
costs throughout these proceedings. 

Raza, J. —I agree and have nothing to 
add to the judgment that has just been 
delivered by the Hon’ble Chief Judge. 

Pullan, Jr. I also agree with the 
judgment delivered. 

D-D. Decree modified. 
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Stuart, C. J., and Raza J. 


Ali Husain Plaintiff—Appellant. 



Mohammad and others —Defendants — 
Respondents. 

S. A. No. 216 of 1926, Docided on 26th 

September 1927, from the decreo of the 

Sub-Judge, Barabanki, E//- 3rd February 
1926. 


Ctrt/ ;>. C o. 21, It. 86 —Suit for possession 

in !y ry r f Symbolical possession gives fresh 
start for Itmxtalion. J ‘ 

»iin’l, POn | an ox ? cution sale, symbolical possos- 
s.on has been delivered to auction-purchase. 


1928 

in accordance with the provisions of the law, 
the auction-purchaser gets a fresh start for the 
computation of limitation from the date of the 
delivery of such possession : A. I R. 1921 
AH- 9 (>. B ), Foil. [P 8 C 2 P 9 C 1] 

M. Wasim —for Appellant. 

Bishambhar Nath for Bisheshar Nath 
—for Respondent No. 4. 

Judgment. —The plaintiff-appellant 
obtained a decree for possession of certain 
property on the 12th November 1912. In 
execution he was placed in possession 
over certain property in the following 
manner. The property was at that time 
in the possession of a mortgagee. He 
had obtained possession against the mort¬ 
gagor and his right was subordinate to 
the right of the mortgagee in possession. 
Thus all that he had obtained was the 
same possession to which the mortgagor 

was entitled, that is to say, symbolical 
possession. The papers in the execution 
proceedings show clearly, in our opinion 
that ho obtained symbolical possession, 
the actual persons in physical possession 
remaining in physical possession and a 
proclamation being made by beat of drum 
as to the plaintiff’s possession. He sued 
on the 29th April 1924, for possession 
over certain plots on the ground that he 
had been subsequently dispossessed. The 
trial.Court found that these plots were 
not covered by his decreo and dismissed 
tho suit accordingly. Ho appealed. The 
lower appellato Court found that the 
plots woro covered by his decree, hut dis¬ 
missed tho suit on the ground that it was 
time barred because ho had not obtained 
possession in law over tho plots in ques¬ 
tion. The learned Judgo arrived at this 
conclusion on tho ground that ho had 
obtained possession under O. 21, R. 35 

when ho should have obtained possession 

under O. 2L, R. 36, Civil P. C. But wo 
aro clearly of opinion, after having gone 
through the papers, that ho actually 
obtained possession under O. 21, R. 36 and 
in these circumstances his possession was 
good in law. Tho decision which tho 
loarned Judge has quoted in Jang Baha¬ 
dur Singh v. Hanwant Singh (1) is in 
favour of tho plaintiff-appellant, not, as 
tho learned Judge would have it, against 
him. This is a decision of a Full Bench 
of the Allahabad High Court which lays 
down that if upon an execution sale pos-| 
ession has boon delivered to tho auction-’: 
purchaser in accordance with tho provi*' 
sions of the law the^auction purch aser ! 

(I) A. I. R. 1921 All. 9—48 All. 620 (h\ B.j 
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gets a fresh start for the computation of 
limitation from the date of the delivery 
of such possession. This is the view of 
the law which wo take. But on this view 
of the law the plaintiff obtained possession 
on the 15th December 1912 in accordance 
with the provisions of the law over the 
property in suit, and this property, ac¬ 
cording to finding of fact which cannot 
he questioned in socond appeal, was cov¬ 
ered by the terms of his decree. In 
these circumstances the suit was not 
time barred. There is no necessity to 
send the case hack under the provisions 

of 0. 41, R. 23,Civil P. C. as the whole of 
the facts necessary for decision are before 
us and we are competent under the pro¬ 
visions of S. 103 to dispose of the case 
finally. Under the powers which we pos¬ 
sess under S. 103 we grant the plaintiff- 
appellant a decree for possession over 
plots Nos. 3276, 3277 and 3278 with 
three years' mesne protits prior to the 
date of suit and mesne profits up to the 
date of delivery of possession. We direct 
the trial Court to make an inquiry as to 
. the amount of the mesne protits in ques¬ 
tion. That amount, when so decided, 
will ho incorporated in the decree. The 
defendants will pay their own costs and 
those of the appellant in all Courts. 

N.D. Appeal allowed. 
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Gokaran Nath Misra and Raza, JJ. 

Raja Rukmangad Singh —Plaintiff - 
Appellant. 


Balbhaddra Prasad and others -De¬ 
fendants—Respondents. 

*S. Rent Appeal No. 23 of 1925, Deci' 
dcd on 6th August 1926, against the de“ 
•oree of 3rd Addl. Dist. Judge., Lucknow. 
D/- 19th November 1924. 

(a) Oudh lient Act (188G), S. 108 (ir>)—Co- 
i haters making (heir own collections but found 
to collect more than their share—Co-sharer re¬ 
ceiving less can call them to account for the 
same. 

Thu practice among tho co-sharers of the 
villago of collecting rents according to their 
shares cannot roliove either the lumhardar or 
other co-sharers of the necessity to account to 
one who is admittedly a co-sharer. What 
should he done is that the amount collected by 
■each co-sharer should be taken into considera¬ 
tion and the accounts settled as a whole. If 

This case is mentioned in Mata Prasad 
SaWna’s Oudh Rent Act (Gth Edition: 1927). 


any co-sharer is found to have collected less 
than his share out of the total collections and 
the other co-sharers to have collected more 
than thoir shares the former should be held 
entitled to call upon thorn to account for the 
same. LP10C2J 

(b) Oudh Kent Act (l£8G). S.li6-Co-sharer* 
making their own collections '‘Division of 
land" not proved — Lambardar is to be treated 
as a "Manager" and his right to collect rent is 

not taken away. 

The mere fact that the co-sharers make their 
own collections in a joint estate does not 
amount to a ‘division of land’ among them, and 
does not t.ke the case out of the provisions of 
S. 126 and disentitle the lambardar from col¬ 
lecting rents and doing all necessary acts rela¬ 
ting to the management of the estate for tho 
common benefit of all the co-sharers.^ J be 
“Manager*' referred to in Cl. (1). S. 126 of the 
Act must be the lambardar: 18 O. C. •*>, Foil. 

[PIG Cl] 

Bishamlar Nath— for Appellant. 

II. Husain — for Respondents. 

Order.— This is an appeal in a profits 
case. The appellant Raja Rukmangad 
Singh is a mortgagee of a portion of a 
share in village Jituli and there are as 
many as 25 co-sharers in the village. The 
Raja brought a suit for profits against all 
the co-sharers out of whom three were 
lambardars, on tho allegation that they 
had collected more than their share and 
were therefore liable to account to the 
plaintiff. 

The learned Assistant Collector who 
tried the case found that the co-sharers 
made their own collections in the village, 
and that one of them namely Bildeo 
Singh, had collected more than his share. 
Pie, therefore, gave the plaintiff a decree 
for that amount against him. 

Tho plaintiff carried the matter fur¬ 
ther in appeal to the learned District 
Judge and ho held that because tho co- 
sharers had been found to make their 
own collections in the village tho defen¬ 
dants though lambardars were not liable 
to account. Ho also held that a lam¬ 
bardar was liable only for the payment of 
the Government revenue and was not 
responsible for profits of co-sharers 
whore they made collections themselves. 

! In result ho dismissed the appeal and 
confirmed tho decree passed by the learn¬ 
ed Assistant Collector. 

Tho plaintiff appealed to this Court 
> and the matter came up for hearing he- 
\ fore a single Judge. Tho accuracy of tho 
[ proposition laid down by the learned 
f District Judge was challenged ip appeal 
l and tho case has now been laid for a de¬ 
cision before a Bench. 
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taken by the 
not correct. 
(22 of 1886) 
in a joint 


In our opinion the view 
learned District Judge is 
S. 126, Oudh Rent Act 
provides that a co-sharer 
estate or under-proprietary or other 
tenure, in which a division of land has 
not been made among the sharers, shall 
not exorcise any of the powers conferred 
by the Act in regard to the recovery of 
arrears of rent, enhancement of rent, 
ejectment of tenants or distress otherwise 
than through a manager authorized to 
collect the rents on behalf of all the 
sharers. It is also piovidecf in the same 
section that in pattidari estates or ten¬ 
ures those powers shall bo exorcised only 
through a lambardar or through the 

pattidar who is entitled to collect the rent 
of the patti. 

It was admitted before us that the 
village Jituli in respect of which the 
claim for profits lias been laid in this case 
is u village in which land has not been 
divided among the co-sharers The point 
which requires decision is whether lam- 
bardars of that village are entitled • to 
collect rents, because if they are entitled 
to collect rents they would be liable to 
account for profits to their co-sharers. It 
appears to us to bo clear that the mere 
fact that the co-sharers make their own 
collections in the village does not amount 
to a division of land among them, [f, 
therefore, the co-sharers in this village 
have been making their own collections 
that does not take the case out of the 
provisions of S. 126 of the said Act and 
disentitle the lambariars from collectin'' 
rents. The powers mentioned in the said 
section are to be exercised only through a 
manager authorized to collect rents on 
behalf of all the co-sharers. It was con¬ 
tended on behalf of the appellant that the 
lambardar was to be treated as such a 
manager, and in our opinion the conten¬ 
tion is well-founded. It was held by the 

Uio Court of the Judicial Commissioner 

°r \l°! n ! an .P t rala P Sahi v. Manohar 

Lal (O that the Manager’ who is referred 

to in Cl. (I) S 126, of tho aforesaid Act 

must bo the lambardar, and in a joint 
jestate he was entitled to collect lints 
settle tonants, eject tenants, procure en¬ 
hancement of rents and do all necessary 
acts relating to the management of tho 
estate for the common benefit of all the 
co- share gjitl, this opinion wo fully 

( 1) U915] 18 0. C. 5=Uti I. C. *30=2 OlTj. 


agree. It, therefore, appears to us to be 
quite clear that simply because there is 
practice among the co-sharers of tho vil¬ 
lage of collecting rents according to their 
shares it cannot be held that it would re¬ 
lieve either the lambardar or other co¬ 
sharers of the necessity to account to the 
plaintiff who is admittedly a co-sharer. 
Section 108 Cl. 15, Oudh Rent Act 

expressly provides for a suit bv a sharer! 
• _ * 

against a lambardar or co-sharer for 
arrears of the profits of an estate or anv : 
part thereof or for the rendering and 
settlement of accounts in respect of those 
profits.Tho plaintiff-appellant has brought 
his suit under this very clause and lie is 
entitled to call upon the lambardars or 
other co-sharers of his village to render 
and settle accounts in respect of the pro¬ 
fits of that village. This right of his 
cannot, in our opinion, be taken away 
simply because the co-sharers iu the vil¬ 
lage happen to make their own collections. 

In our opinion the plaintiff ’s suit lias 
been looked at from an erroneous point of 
view. What should have been done was 
that the amount collected by each co*| 
sharer should have been taken into consi'i 
deration and tho accounts settled as a 
whole. If tho plaintiff be found to have 
collected less than his share out of tho 
total collections and the defendants to 
have collected more than their shares the 
plaintiff should he held entitled to call 
upon them to account for the same. \Ve, 
therefore, allow the appeal and remand 
this case to the learned District Judgo 
for disposal in tiro light of tho abovo ob¬ 
servations made by us. Costs in the case 
will abide tho result. 

Appeal allowed. 
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Wazik Hasan and Raza, JJ. 

Alohammad All —Defendant—Appel¬ 
lant. 

v. 

Jhao Lal and another —Plaintiffs—Res¬ 
pondents. 

S. A. No. 144 of 1927, Decided on 24th 
October 1927, from tho decree of the Sub- 
Judge, Lucknow, D/- 17th January 1927. 

# (a) 11 imluLaw — Debts—Ivimoral and illegal 
—Sons arc not liable to pay costs in suits 
brought and defended by the father *n falsi 
and dishonest yrounds. 

Where the grounds on which tho father bases 
his claim against other persons and also tho 
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grounds on which ho resists the suit brought 
against him by others arc false and dishonest, 
the sons a-e not liable to pay costs for which 
decrees are passed against the father : -0 M. 

L. J. so, Fo n ; a. I. li 1925 Oudh 230 ; A. I. 
It. 1925 Oudh 325 ; 40 Bom 126 ; 33 All. 472 : 
39 Cal. 862 ; 40 Cal. 268; 37 .1 ad. 458 and 

65 P. II. 1900, lief. [P. 13 C 1] 

(b) Hindu Law — Debts—Avyavaharika debt• 
meaning of. 

The exp-ossion “avyavah iriba” debt means 
a debt which is not supportable as valid by leqal 
arguments, and on which no right could be 
established by the creditor in u Pourt of 
Justice: 37 Mad. 458. Foil. P 1 -O 2j 


Hyder IIuscin and A C . 31 ukerji —lor 

Appellant. 

Ali Zahcer and Mahalir Prasad Srr 
vastava —for Respondents. 


Judgment. —This is an appeal from a 
decree of the Subordinate Judge, Lucknow, 
dated the 17th January 1927, setting 
aside a decree of a Munsif in Lucknow, 
dated the 22nd September 1926. 

The facts of the case, so far as it is 
necessary to state them for the purpose 
of disposing of this appeal are as follows: 

Sheikh Mohammad Ali ( defendant 1 ) 
had obtained two decrees for costs against 
Dayal ( defendant 2 ), father of Jhao Lai 
( plaintiff 1 ) and grandfather of Babu 
Lai (plaintiff 2). The decrees were passed 
under the following circumstances : In 
September 1910 Dayal sold to Sheikh 
Mohammad Ali a four annas share in 
village Chaurasi out of the seven annas 
share in the possession of Mt. Menda 
and Mt. Dhanu. Sheikh Mohammad Ali 
was to sue jointly with Dayal for the re¬ 
covery of the entire seven annas share 
and was defraying expenses of the litiga¬ 
tion. They brought the suit and eventu¬ 
ally the claim was decreed by the Court. 
In 1916 Dayal sued Sheikh Mohammad 
Ali for possession of a seven and half pies 
share which the latter had got under a 
compromise filed in the former suit. 
DayaTs suit against Sheikh Mohammad 
Ali was based on the allegation that the 
sale-deed executed by him in favour of 
Sheikh Mohammad Ali was void as it 
was without consideration and an un¬ 
conscionable transact ion. Sheikh Moham- 

Ali also brought a suit, against Dayal for 
possession of a three annas four and 
half pies’ share on the ground that he was 
entitled to a four annas share under tho 
terms of the sale-deed executed by Dayal, 
hut had obtained possession over a seven 
and half pics’ share only. Duval's suit 
was dismissed, hut Sheikh Mohammad 


Ali’s suit was decreed by the Courts. 
Costs were awarded to Sheikh Moham¬ 
mad Ali against Dayal in both the suits. 
Sheikh Mohammad Ali took out execu¬ 
tion of the decree for costs and .attached 
an eight annas zamindari share to realize 
the decretal amount (Rs. 454-4-0). 

Jhio Lai, son of Dayal and Balm Lai. 
grandson of Dayal, then brought tho 
present suit for a declaration that tho 
zamindari share is not liable to attach¬ 
ment and sale in execution of tlie decrees 
for costs obtained by Sheikh M diam-mud 
Ali against Dayal. The suit was dis¬ 
missed hv t he first Court, but decreed by 
the lower appellate Court on plaintiff s 
appeal. Sheikh Mohammad Ali lias now 
come to this Court in second appeal. 

It appears that Dayal died after the 
appeal was heard by the learned Subordi¬ 
nate Judge. The learned Subordinate 
Judge has decreed the appeal holding thai 
Daval’s conduct in both the suits men- 

w 

tioned above in which costs were decreed 
against him was like that of a dishonest 
man. It is contended on behalf of the 
appellant that Dayal’s conduct could not 
he said to he immoral and it was the 
duty of the son and the grandson of 
Dayal, under the Hindu law, to pay off 
the debts of Dayal which were not tainted 
with immorality. 

In our opinion there is no substance 
in this appeal. The appellant’s learned 
counsel has referred to the following 
cases. 

Shambhu Bhan Singh v. Chandra . 
Shekhar Iiakhsh Singh (1), Mata Din v. 
Mali raj Din (2), Ram Krishna Trimlah 
Nad hat ni v. Narayan (o). Sumer Singh 
v. Liladhar (4), Chhal.auri Mahton v. 
Ganga Prasad (5), Kir pa l Singh v. Bah 
uanl Singh (6). Venugopala Naidu v. 
Ramanadhan Chetty (7). 

In was held in Shambhu Bhan Singh 
v. Chandra Shekhar Bakhsh Singh (1) 
that under the Hindu law a decree for 
mesne profits passed against the father 
alone as the result of a litigation in 


(1) A. 1. H. 1925 Oudh 230. 

( 2 ) A. I. U. 1025 Oudh 325. 

(3) [HUG] 40 Mom. 120=31 I. C. 301-17 
Bom. \j. H. 955. 

(4) [1912] 33 All. 471=9 I. C. 024=8 A. 1 . J- 
300. 


(5) [1U121 39 C.il. 662=10 C. W. N. 519=12 
1. C. 009=15 C. I . J. 228. 

(0) [1913] 40 Call. 288=17 1. 0.000 = 11 A. 1. 
.1. 1 (l\ C.). 

(7) [1013] 37 Mad. 456=11 I. C. 705=23 M. 
L. J. 61. 
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'which he unsuccessfully defends his posi¬ 
tion to the family estate can be executed 
against the joint family property. It is 
hardly possible to characterize such con¬ 
duct of the father as immoral or illegal. 

It was held in Mata Din v. Maharaj 
Din (2), that the liability imposed by 
the Court upon the father to indemnify 
the person, with whose property he had 
improperly interfered, creates a debt 
which may justly bo recovered from the 
ancestral property in the hands of the son. 

It was held in Ram Krishna Trimbak 
Nadkarni and others v. Narayan (3), 
that sons cinnot escape liability for pay¬ 
ment of the debts of their father contrac¬ 
ted in a trade carried on by him in con¬ 


travention of Government Servants’ Con¬ 
duct Rules on the ground that the con¬ 
duct of their father in contracting debts 
in such trade was “avyavahar.” 

It was held in Sumer Singh v. Lila - 
dhar (4), that under the Hindu law 
money borrowed by the father to defend 
a suit for defamation is a debt for which 
a Hindu son and grandson are liable. 

It was held in Chhakauri Mahton v 
Ganga Prasad (5), that a decree obtained 
by a person for damages on account of 
injury done to his crops by the obstruc¬ 
tion of a channel through which he was 

entitled to irrigate his land, against one 
J3, who was governed by the Mitakshara 
school of Hindu law, could be executed 
on his death against his son where it 
•could not be said that the decree obtained 
was duo to an act of the judgment-debtor, 
which was a wanton interference with 
the rights of the decree-holder, and 
that the liability imposed thereby on the 
judgment-debtor was an illegal or im¬ 
moral debt. 

In Kir pal Singh v. Balwant Singh (6) 
the ruling in Devi DiUa v. Saudagar 
Singh (8) that a just debt” means 

a debt which is actually due, and is not im¬ 
moral, illegal or opposed to.publio policy and 
has not boon contracted as an act of reckless 
•extravagance or of wanton waste, or with the 

intention of destroying the interests of the 
reversioner 

was approved of by their Lordships of 
the Judicial Committee. 

It was held in Venugopala Naidu v 
A Ramanadhan Chetty (7), that the lia¬ 
bility of a Hindu father, who as a mem¬ 
ber of a devastanam committee, unautho- 
nzedly spends the devastanam funds for 
expenses of a litigation, and is afterwards 


(8) [1900] 65 P. R. 1900=(1900) 


P. L. 


directed by the Court to pay the costs 
out of his own private funds, constitutes 
a debt which his sons and grandsons 
are under a pious obligation to discharge. 
The expression “ avyavaharika ” debt 
means a debt which is not supportable as 
valid by legal arguments, and on which 
no right could be established by the cre¬ 
ditor in a Court of justice. The following 
observations were made by Sidasiva 
Ayyar, J., in his judgment in that 
case : 

I am inclined to adopt Colebrook’s paraph¬ 
rase, namely, “ debt incurred for a cause repug¬ 
nant to good morals” as more nearly approach¬ 
ing the true import of the expression than any 
of the meanings given by the other authorities. 
If I might venture upon giving my own transla¬ 
tion of the expression “avyavaharika” I would 
paraphrase an “avyavaharika debt” as a debt 
which is not supportable as valid by legal argu¬ 
ments and on which no right could be 
established in the creditor’s favour in a 
Court.ot Justice. As regards the case in 
llama? engar v. Secretary of State (9) also 
relied on strongly by the appellant’s learned 
vakil, that decision rested ‘on its own special 
circumstances’, for the learned Judges found in 
that caso that tho father knowingly brought a 
false case as a pauper. When he lost tho suit 
and was made liable for the Government costs, 
it was held that his sons wore not liable to 
Government for such costs so incurred. With¬ 
out saying that 1 agree with the reasons given 
in the said decision that decision is easily dis¬ 
tinguishable from tho present case. The judg¬ 
ment in A/agirisami A aickar v. Sundarestcara 
Ayyar (10) does not establish that tho committee 
members (throe of whom joined in the appeal 
to the High Court with tho concurrence of the 
remaining two), dishonestly preferred the appeal 
to tho High Court which appeal costs they woro 
directed to boir out of their private fuuds. 
Imprudont and oven unconsciontiously impru¬ 
dent debts of tho father are not in my opinion 
immoral, illegal or ‘Avyavaharika’ debts. 

In tho caso of DuYbar Khachar Odha 
v. Khachar Harsur Oghad (ll) a Hindu 
father erected a dam which obstructed 
the passage of water to tho property of 
his neighbour. The Court found that the 
father had no right in law to erect the 
dam and a decree was passed against tho 
father for damages. It was held by 
Knight, J., that tho sons woro not liable 
for tho amount of tho dccreo as such a 
debt is ‘Avyavaharika’, i. e. f a debt which 
a father ought not as a docent and res¬ 
pectable man to have incurred. A Hindu 
son is answerable for tho debts legiti¬ 
mately incurred by his father, not for 
those attributable to his (fathor’s) f ail- 

(9) [1910] 20M. L. J. 89=4 I. 0. 105=G M. 

T T. 308 

flO) [1897] 21 Mad. 278. 

(11) [1908) 82 Horn. 318=10 Bom. L.R. 297. 


R. 322. 
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ings, follies or caprice. This interpreta¬ 
tion of the word ‘Avyavaharika’ appears 
to be too narrow, for it excludes debts 
for which the sons might be held legiti¬ 
mately liable and the view taken in this 
case has been dissented from by the High 
Courts of Calcutta, Madras and Allahabad 
—see Chhakauri Mahton v. Ganga Prasad 
(5), Venugopala Naidu v. A. Hama - 
nadhan Chetty (7), and Suvier Singh v. 
Liladhar (4). 

It appears that the learned Sanskrit 
scholars have differed as to the meaning 
of the expression * Avyavaharika debt’. 
We are inclined to adopt Colebrooke’s 
paraphrase, namely, a debt incurred for a 
cause repugnant to good morals. 

Cases Nos. 1 to G referred to by the 
learned counsel for the appellant are not 
in point, so far as the decision of the point 
under consideration is concerned. We 
have carefully considered the 7th case— 
Venugopala Naidu v. A. liamanadhan 
Chetty (7), referred to by the appellant’s 
learned counsel, and the case ot Ramien- 
gar v. Secretary of State (9) referred to 
by the respondents’ learned counsel. In 
Ramiengar s case a Hindu father brought 
a suit in forma pauperis as next friend of 
one of his sons to establish his adoption 
and the suit was dismissed on the ground 
that the adoption set up was false. The 
father was ordered accordingly to pay the 
costs due to Government under S. 440, 
Civil P. C., 1882. The question arose as 
to whether the sons were liable to pay 
such costs. It was held that the liability 
to pay the costs was imposed as a penalty 
for the father’s misconduct in bringing a 
suit which he must have known to be 
false, that such liability might bo regarded 
as- in the nature of a fine and that the 
dobt incurred by the father being thus 
tainted with immorality, his sons were 
not bound to pay it. 

In our opinion Ramiengar's case (9) 
was rightly decided. We agree with the 
decision and the reasons for the decision 
in that caso. Wo agree wijh the learned 
Subordinate Judge that the grounds on 
which Dayal . based his claim against 
Sheikh Mohammad Ali and also the 
grounds on which he resisted the suit 
^brought against him by Sheikh Moham- 
iinad Ali wero false and dishonest. Ho 
had knowingly brought a false case against 
pShoik!i Mohammad Ali and had know 
iugly on false grounds defended the suit 
which Sheikh Mohammad Ali had brought 


against him. We hold, agreeing with tho 
learned Subordinate Judge, that the plain¬ 
tiffs are not liable to pay the costs for 
which the decrees in question were passed 
against Dayal. The result is that tho 
appeal fails and must be dismissed. We 
dismiss the appeal with costs. The decree 
of the lower appellate Court is confirmed 
in all respects. 

N.D. Appeal dismissed. 
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Gokaran Nath Misra, J. 

Mahadeo Singh —Defendant — Appel¬ 
lant. 

v. 

Har Bukhsh Dube —Plaintiff—Respon¬ 
dent. 

S. A. No. 293 of 1927, Decided on 2nd 
November 1927, from the decree of the 
Sub-Judge, Sultanpur, D/- 31st May 
1927. 

(a) Evidence Act, S. 103 —No presumption 
arises under the section as to tunc of the per¬ 
son's death. 

When the Court has to determine the point 
whether a particular person ought to be pre¬ 
sumed as dead on the ground that ho has not 
been heard of for more than seven years, there 
can be no presumption that ho was dead at a 
particular time. The utmost that can be con¬ 
sidered is that he was dead at the time when 
the suit was brought: ... I. It. 19J6 P. C. 
Foil. :[P 14 C 2J 

# (b) Transfer of Property Act, S. 43 —The 
mortgage by Jiindu woman whose husband is 
not heard of for seven years and who is deemed 
as dead at the time of the suit is operative at 
that date. 

Where a widow executes a mortgage and sub¬ 
sequently her husband is deemed us dead at tho 
date of the suit brought by the mortgagee, the 
mortgage must be considered to be an operative 
deed at that date. [P 15 C 1J 

(c) Land lord and Tenant—Abandonment — 
Merely going to reside in another village is 
not abandonment. 

The mere fact that a tenant leaves a parti¬ 
cular village and goes to take residence in 
another village, but retains control over his 
property situate in the village in which ho 
originally resided, can be no indication of tho 
fact that lie intended to leave the village per- 
m meritly. [!’ 15 C 1] 

Mahabir Prasad Srivastava and Ram 
Bhutoscy Lai —for Appellant. 

llydcr 11 use in and M. N. Khan —f^r 
Respondent. 
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Judgment. —This is a defendant’s 
■appeal arising out- of a suit in which the 
plaintiff as a mortgagee claims possession 
of the property mortgaged. The facts of 
the case are: One Waris Ali owned 

-certain trees situate in village Dakkhin 
Gaon, district Sultanpur. Defendant 1 
is his wife, and defendant 2 his minor 
son. It was alleged that Waris Ail had 
left the village some eight years ago for 
Rangoon and had not been heard of since 
then. On the 22nd September 1924, a 
usufructuary mortgage in respect of the 
trees in suit was executed by the widow 
of Waris Ali in favour of the plaintiff. 
The plaintiff alleged that he had been in 
-possession of the trees, but was illegally 
dispossessed in March 1926, by defendants 
3 to 5, who are the zamindars of the 
village. The plaintiff, therefore, claims 
possession of the trees and also damages. 
Defendants L and 2 did not put in any 
defence. The suit was contested only by 
defendants 3 to 5. Their defence was to 
the effect that the mortgage-deel in suit 
was invalid on the ground that on the 
-date when it was executed Waris Ali was 
not dead; and consequently defendant 1 
had no right to mortgage the trees in 
suit, or in any case, in was contended, 
she had no right to mortgage more than 
two annas share in the trees in dispute. 
It was also contended that shortly after 
Waris Ali had left for Rangoon, defen¬ 
dant L left the village and began to re¬ 
side in another village close by and con¬ 
sequently defendants 3 to 5 being zamin¬ 
dars of the village became entitled to the 
trees in suit by right of escheat. 

The learned Munsif of Musafirkhana at 
Sultanpur who tried the suit, held that 
Waris Ali had not been heard of for more 
than seven years, and consequently there 
was a presumption that he was dead, or 
•in any case ho must be presumed to bo 
dead at the time when the inquiry was 
being made,and in that case the mortgage- 
doed executed in plaintiff’s favour would 
be treated as a valid mortgage under 
S. 43, Transfer of Property Act. He also 
held that the more fact that Waris Ali’s 
widow had left the village to reside with 
her father in a neighbouring village 
would not indicate that she had become 
mafrur and that she had left the 
village with an intention of permanently 
abandoning her residence therein. In 
this view of the case, the learned Munsif 
‘ decreed the plaintiff's suit. 


• Defendants 3 to 5 appealed against the 
decision of the learned Munsif and the 
learned Subordinate Judge of Sultanpur, 
agreeing with findings of the learned 
Munsif dismissed the appeal. 

In second appeal the same pleas are 
again raised on behalf of the defendant - 
appellant. I Jo not, however, see that 
there is any force in any of these conten¬ 
tions, and it appears to me that the deci¬ 
sions of the Courts below are quite correct 
and must be maintained. 

As to the plea that the mortgage-deed 
in suit is invalid, I agree with the con¬ 
tention raised by the learned pleader for 
the appellant that the mere fact that 
W aris Ali had not been heard of for more 
than seven years, would not raise any 
presumption that he was dead at the 
time when the mortgage-deed was exe¬ 
cuted in September 1924. In Lai Ghand 
Manvari v. Hamrup Gir (l), it has been 
held by their Lordships of ’ the Privy 
Council that under S. 108, Indian Evi¬ 
dence Act, when the Court has to deter¬ 
mine the point whether a particular 
person ought to bo presumed as dead on 
the ground that he lias not been heard of 
for more than seven years, there can he 
no presumption that ho was dead at a 
particular time. The utmost that can 
be considered is that ho was dead at the 
time when the suit was brought. I can¬ 
not, therefore, hold that on the evidence 
produced in the case it can bo presumed 
that Waris Ali was dead in September 
1924, when the mortgage-deed in suit 
was executed by his widow in favour of 
the plaintiff. The only presumption, 

which can justifiably bo made, would be 
that he was dead on the 25fch Octobor 
1926, t he date when the present suit was 
brought. It, however, appears to me that 
the plaintiff’s mortgage has become a 
good mortgago under tho provisions of 
S. 43, Transfer of Property Act (4 of 
1882). Under that section when a trans¬ 
fer is made by an unauthorized person 
who subsequently acquires interest in the 
property transferred, tho transfer operates 
on any interest which tho transferrer sub¬ 
sequently acquires during the time that, 
the contract subsists. I, therefore, hold 
that tho mortgage in suit is valid, because 
Waris Ali must now he doomed as dead 
at the date of the suit and tho mortgage 

(1) A. I. R. 19U> P. C. 0=5 Pat. 3I‘2=53 I. A. 

!i4 (P. C ). 
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jmust be considered to be an operative 
deed at that date. 

As to the contention raised on behalf 
ef the appellant that defendant I could 
not mortgage more than two annas-share 
in the trees in suit, I am of opinion that 
the mortgage-deed cannot bo read in that 
way. It is admitted that, defendant 2, 
the son of Waris Ali, is a minor and lives 
under the protection of defendant I. She 
must, therefore, be deemed to have exe¬ 
cuted the deed in the capacity of the 
guardian of defendant 2. I, therefore, 
overrule this objection. 

As to the plea of escheat, I am of 
opinion that it has been rightly over¬ 
ruled by the Courts below. The mere 
•fact that a tenant leaves a particular 
(village and goes to take residence in 
another village, but retains control over 
his property situate in the village in 
which he originally resiHed, can he no 
'indication of the fact that he intended 
to loave the village permanently. In my 
opinion defendant 1 cannot he considered 
to have abandoned the village to give rise 
to a right of escheat in favour of the 
defendant-appellant This plea, therefore, 
has no force. 

The appeal, therefore, fails and is dis¬ 
missed with costs. 

. N.D. Appeal dismissed. 
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Wazir Hasan and Raza, JJ. 

Ram Lal —Accused—Appellant. 

v. 

Emperor —Opposito Party. 

A. No. 450 of 192 f, Decided on 
14th October 1927, from the judgment of 
the Sub-Judge, Rai Bareli, D/- 12th 
September 1927. 

(a) Penal Code, ,S'«. *290 and 300—H 'hen a 
person kills a man in excess of the right of pri¬ 
vate defence, he is guilty of culpable homicide. 

Per llaza, ‘/.— Where a person, in cxorciso of 
i»ih right of private defence of property exceeds 
the power given to him by law and causes the 
Uoath of a person against whom ho is exorcising 
such nght of private defence, but without pro* 
ncdnation he is guilty of the offence of culpable 
nomicide not amounting to murder. [P 1C. C l] 


(6) Interpretation of statutes—Illustrations 
arc preferred to marginal notes. 

Illustrations do not stand on the same footing 
as marginal notes. Marginal notes may not be 
notes enacted by the legislature and they can¬ 
not be referred to for the put pose of constru¬ 
ing the enactment ; on the other hand illustra¬ 
tion arc part and parcel of enactment : A. I. It. 
1926 I\ C. 212, lief. [I> 17 C 1] 

(c) Penal Code, S. 300 —Interpretation of. 

Per U'mir Hasan, J .—In interpreting several 
clauses or explanations in S. 3uu. aid must be 
taken from the illustrations enacted in the se_-- 
tion. Though there are not express words to 
show that a particular illustration in a section 
applios to any particular clause of the same 
sect on yet if the clauses and illustrations of 
S. 3uU are read as a whole.it can at once be 
inferred that a particular illustration applies to 
no other but a particular clause. [P 1G C 2] 

(d) Penal Code, S. 300— Murder and culpa¬ 
ble homicide distinguished. 

The elements which constitute the offence of 
culpable homicide are expressed and explained 
in terms of four explanations enacted in S. 300. 
If an act which an accused person is said to 
have committed does not fall within any of 
those explanations, and does not fall within any 
of the exceptions the act is murder, but if it 
does fall under one or other of those explana¬ 
tions and also falls within any of the exceptions 
enacted in S. 300, the act is one of culpable 
homicide not amounting to murder. 

/ [P 16 C 2] 

(<*) Penal Code, S. SCO, Cls. 1 to 4 —The 
four clauses give a complete and exhaustive 
definition of culpable homicide. 

Before tho exceptions begin and immediately 
preceding tho illustrations, four clauses are 
enacted. Those clauses must be taken to define 
tho limits and deemed exhaustive in themselves, 
for the purposes of tho Code, of the offence of 
culpable homicide. [P ig C 2 ] 

J. Jackson for Appellant. 

H. K. Ghosh —for the Crown. 

Raza, J. Ram Lal, a Brahman of 
Dumtahar, district Rue Bareli, has been 
convicted by the learned Sessions Judge 
of Rae Bareli of having murdered Manna 
Pasi of Misrankhera, hamlet of Dumtahar 
on the 18th January 1927. Pie has been 
sentenced to death subject to confirmation 
by this Court. Pic appeals and the refer¬ 
ence in confirmation is also before us. 

The accused was committed for trial to 
the Sessions Court on a charge under 
S. 304, I. P. C., but tho learned Sessions 
Judge amended the charge and convicted 
the accused under S. 302, I. P. C. 

The facts as found by the learned Ses¬ 
sions Judge are these : 

The accused heat the deceased with a 
heavy lathi and caused his death. Tho 
deceased was unarmed at the time and 
tho accused went on ill-treating him with 
tho lathi after he had become insensible. 
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The accused pretended to think that 
Manna was shamming and had him car¬ 
ried into the village, slung to a pole saying 
that he would chalan him. When Manna 
died the accused absconded. 

The accused’s defence in this case was 
that he found Manna stealing sarson from 
his field. He (accused) went up to Manna 
quietly and tried to catch him. Manna 
then attacked him with a hansiya. A 
light ensued and in that fight he acciden¬ 
tally killed Manna with the lathi. He 
did not know that Manna was seriously 
hurt and had him taken into the village 
and wanted to chalan him. However he 
gave Manna up to Chhabba, maternal 
uncle of Manna on the request of the vil¬ 
lagers. When he heard of the death of 
Manna ho was afraid of the police and 
absconded. (The judgment then dis¬ 
cussed the evidence and proceeded.) 
There is no doubt that Ram Lal accused 
is responsible for the fatal injury caused 
to Manna. I have seen the lathi which 
was used by the accused in striking 
Manna. It is a heavy lathi. It is a 
highly dangerous act to beat a man upon 
the head with a heavy lathi. Though it 
is not established in this case that the act 
by which death was caused was done 
with the intention of causing death, but 
having regard to all the facts and circum¬ 
stances of the case, I think the accused 
should be held to have had the knowledge 
that ho was likely to cause death. If the 
offence committed by the accused in this 
case be held to bo culpable homicide 
amounting to murder, his act would fall 
within the second or fourth clause of 
S. oOO, I. P. C. But, I think, the accused 
was not guilty of the otlenco of murder 
but of the offence of culpable homicide 
not amounting to murder and the case 
falls within exception (2), S. 300, I. P. C. 
The accused in the exercise of his right 
of private defence of property exceeded 
the power given to him by law and caused 
the death of Manna against whom he was 
exercising such right of private defence, 
without pro-meditation. He is, therefore^ 
guilty of the offence of culpable homicide 

not amounting to murder punishable 
undor S. 304, I. P. C. 

Ihe result is that the appeal is allowed 
to tho extent of altering the section of 
conviction from 302 to 304, I.PC. I direct 
that Ram Lal accused he punished with 
rigorous imprisonment for five years. 

azir Hasan, J. I entirely agree 


with my learned brother in his conclu¬ 
sion that theappellint Ram Lal is not 
guilty of the offence of murder, but I feel 
serious and have grave doubts in my mind 
as to whether he is guilty even of cul¬ 
pable homicide not amounting to murder. 
The definition of culpable homicide 
which includes both culpable homicide 
which amounts to murder and culpable 
homicide not amounting to murder is 

given in S. 299, I. P. C. When that 
section is analyzed it will be ‘realized 
that the elements which constitute the 
offence of culpable homicide are ex¬ 
pressed and explained in terms of the 
four explanations enacted in S. 300 of the 
same Code. It follows to my mind that 
if an act which an accused person is said 
to have committed does fall within any 
of those explanations and does not fall 
within any of the exceptions the act is 
murder but if it does fall under one 
or other of those explanations and also 
falls within any of the exceptions enacted 
in S. 300, the act is one of ‘ culpable homi" 
cide not amounting to murder/ My 
learned brother thinks that the case be¬ 
fore us might well fall within explana¬ 
tions 2 and 4 and as it further falls with¬ 
in exception (2) of tho same section it is 
a case of culpable homicide not amount¬ 
ing to murder. 

It seems to me that in interpreting the 
several clauses or explanations in S. 300, 

I. P. C., aid must be taken from tho illus¬ 
trations enacted in that section. In 
this connexion the first thing to be borno 
in mind is that the illustrations find 
place in the body of the section previous 
t > tho five exceptions that follow. It is 
further clear that beforo the exceptions 
begin and immediately preceding the 
illustrations tho legislature enacts the 
four clauses which are intended to give 
a complete and exhaustive de finit ion of 
culpable homicide. It cann 
gested that an act may amount to an 
offence of culpable homicide even if it 
does not fall within one or other of the 
clauses of S. 300. Thoso clausos must 
therefore be taken to define tho limits 
and exhaustive in themselves, for the 
purposes of the Code, of the offence of 
culpable homicide. This being so, it is 
significant that the legislature lias en¬ 
acted only as many illustrations as thoro 
are clauses to S. 300. I may hero bo 
permitted to mako a digression and say 
that illustrations do not stand on the 
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same footing as marginal notes. Mar¬ 
ginal notes may not bo notes enacted by 
the legislature and the commonly 
accepted view now is that they cannot 
be referred to for the purpose of constru¬ 
ing the enactment. 

It is well settled that marginal notes to the 
sections of an Act of Parliament cannot bo 
referred to for the purpose of construing the 
Act. The contrary opinion originated in a 
mistake, and it has been exploded long ago. 
There seems to bo no reason for giving tho 
marginal notes in an Indian statute any greater 
authority than the marginal notes in an Eng¬ 
lish Act of Parliament : per Lord Macnaghten 
in tho case of Thakurain Ualraj Kuntvar v. 
Ilae Jagatpal Singh (1). 

On the other hand illustrations are 
part and parcel of enactment and it seems 
to me that when tho Court is called upon 
to interpret a piece of an enactment 
which comprises both the substantive 
provision and an illustration of the same 
the Court is not justified in rejecting the 
illustration as a guide to the interpreta¬ 
tion of the substantive provision. In the 
case of Mahomed Syedol Ariffin v. Yeok 
Ooi Gark (2), Lord Shaw in delivering 
the judgment of the Judicial Committee 



made the following observations : 

On the second point their Lordships are of 
opinion that in the construction of the Evi¬ 
dence Ordinance it is the duty of a Court of 
law to accept, if that can bo done, tho illus¬ 
trations given as being both of relevance and 
value in tho construction of tho text. Tho 
illustrations should in no case be rejected be¬ 
cause they do not square with ideas possibly 
derived from another system of jurisprudence 
as to the law which they or the sections deal. 
And it would requiro a very special case to war¬ 
rant their rejection on the ground of their 
assumod repugnancy to tho sections themselves. 
It would be the very last resort of construction 
to make any such assumption. Tho great use¬ 
fulness of the illustrations, which have, al¬ 
though not part of the sections, been expressly 
furnished by tho legislature as helpful in tho 
working and application of tho statute should 
not bo thus impaired. 

It WfiB suggested that there is nothing 
in 8. 800 to support the view tbit a 
particular illustration in that section 


first clause of the section and similarly 
illustrations (b), (c) and (d) are applicable 
to the corresponding clauses in the sub¬ 
stantive enactment separately. 

When, therefore, I read Cls. 2 and 4 
with the help of illustrations (b) and (c) 
my mind gets filled up with serious 
doubts as to tho applicability of either 
the one or the other of those clauses to 
the facts of tho present case. 

I do not think that it is necessary for 
me to pursue this matter further. I 
have said what I have said above only 
for the purpose of making it clear as to 
what my own views on the question of 
the interpretation of the provisions of 
S. 300 are. But if according to my 
judgment the appellant is not guilty of 
the offence punishable by S. 304, I. 
P. C., he is certainly guilty of the offence 
punishable by S. 325 of the same Code. 
I, therefore, agree with my learned brother 
that the conviction under S. 302 should 
be set aside and that the appellant should 
be sentenced to five years’ rigorous im¬ 
prisonment and we accordingly do so. 

By Court —We allow the appeal to 
the extent of altering the section of con¬ 
viction from 302 to i:04 or 325, I. P. C. 
We direct that Ram Lai, accused, be 
punished with rigorous imprisonment for 
five years. 

N.L>. Appeal allowed. 
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Pollan, J. 

Jagan and another— Plaintiffs—Appel¬ 
lants. 

v. 

Jagdish and others —Defendants— Res¬ 
pondents. 

S. A. No. 185 of 1927, Decided on 24th 
October 1927, from tho decree of the 
Addl. Sub-Judge, Sultanpur, D/- 21st 
March 1927. 


A 


applies to any particular clause of tho 
same section. It is true that there are 
no express words to that effect, but if wo 
road the clauses and tho illustrations 
together and tho section as a whole, we 
can say at once that a particular illustra¬ 
tion can apply to no other but a parti¬ 
cular clause. Thus it will be seen that 
illustration (a) is only applicable to tho 

(1) [1901] 20 All. 89.1=7 HTUr 216^81, I. A- 

1 W,. . eon /ik /A / / 


Easements Act, S. 15 —Land iti occupation of 
lessee from Government—Sixty years are still 
necessary. 

It is against tho land, and thereby its owner, 
that a right of e/isemcnt can bo claimed: 
Bixty years user must be proved to acquire a 
right of way against Government whethor the 
Government land is in occupation of Govern¬ 
ment or their lessee. A. I. L. 1 921 All. 721, 
Foil. [P 18 C 11 
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le to the Hyder IJ use in and A C. Mukerji — 
\=rZl,l. for Appellants. 

f dO/f ^ cn » K D. Sinha, II. K. Ghosh 

• 250 (r_rT*0> >,and G. II. Thomas — for Respondents. 
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Judgment. —The point raised in this 
appeal was not one which was consi- 
sidered by the Court below. Briefly the 
plaintiff’s claim now is that he can assert 
an easement over land which admittedly 
belongs to Government, although he has 
not established user for 60 years, on the 
ground that the land was in the occupa¬ 
tion of a lessee. In the lower Courts the 
plaintiff set up the case that he had been 
in occupation of the land as a right of 
way for a period of 60 years, but he failed 
to establish his case. He has, therefore, 
fallen back on the plea that it was not 
necessary for him to establish a period of 
more than 20 years. But it was admit¬ 
ted throughout that the whole mohalla is 
the property of Government and the Muni¬ 
cipal Board is managing this property on 
bohalf of the Secretary of State. It 
makes no difference to the ownership of 
laud whether it is or is not leased out to 
a tenant. It is against the land, and 
thereby its owner, that a right of easo- 
ment can bo claimed. In ray opinion 
'S. 15, Easements Act, is conclusive on 
this question and, although I am not 
aware of any authority on the point other 
than the decision of a single Judge of the 
Allahabad High Court reported in Narain 
Das v. Dehari Kahar (l), I have no hesi¬ 
tation in holding that this suit has been 
rightly decided by the Courts below and 
I dismiss the appeal with costs, which 
will be proportioned between the contest¬ 
ing respondents. 

N * Appeal dismissed. 

(1) A. I. R. 1924 All 724. 
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Raza„J. 

Sukhdeo Pande— Defendant — Appel¬ 
lant. 

v. 

• Pragdat Pande and another— Plaintiffs 
—Respondents. 

S. A. No. 162 of 1927, Decided on 25th 
August 1927, from the decree of the Addl 

Sub-Judge, Fyzabad, D/- 14th March 
1927 • ^ 

(a) Civil r. C S. 100-Praclice-Findings 
based upon construction of document cannot be 

questioned xn second appeal. 

1 he findings based upon construction of or 

inferences drawn from the documentary evi¬ 
dence, cannot be questioned in second appeal, 

[P 19 C 1] 


(6) Adverse Possession — Possess*on for 12 
years—Circumstances showing intention to hold 
possession as of right — Adverse possession is 
constituted. 

Where it is found that a person is in con¬ 
tinuous possession of some property for more 
than 1*2 years without any right whatever and 
that, although he did not at any time make any 
openly avowed claim of right to it, his acts and 
circumstances attending his possession clearly 
showed that he intended to hold possession as 
of right, ho must be declared as having ac¬ 
quired title by adverse possession: 7 0. Z/*J. 
282, Foil. ' [P 19 C 1] 

Naimullah —for Appellant. 

Haider Hussein —for Respondents. 

Judgment. —This is an appeal from 
a decree of the Additional Subordinate 
Judge, Fyzabad, dated 14th March 1927, 
setting aside a decree of Munsif, Havali, 
Fyzabad, dated 24th November 1926. 

One Tulshi was the under-proprietor 
of the land in dispute. He died in or 
about 1910 and was succeeded by his 
widow, Mt. Sukkha, who died in 1913. 
It appears that ono Mt. Hardei got pos¬ 
session of some portion or portions of 
the land in dispute on the death of Mt. 
Sukkha, though she had no right to the 
property. She was the wife of Tulshi’s 
uncle. The plaintiffs and defendants 2 to 
4 are the descendants of one Sri, who was 
ono of the two brothers of Sahai, 
the grandfather of Tulshi. Defendant 1 
is the son of Nand Lai, the other brother 
of Sahai. The plaintiffs brought the 
present declaratory suit claiming a one- 
sixth share in five bighas 11 biswas under¬ 
proprietary land specified at the foot 
of the plaint. They based their claim 
on two grounds: (l) custom, and (2) 
adverse possession. They failed to 
establish the alleged custom. Their claim 
was, however, docreed by the learned 
Additional Subordinate Judge in respect 
of certain plots, on the ground of adverse 
possession. * # 

Sukhdeo, dofondant 1, has now come to 
this Court in second appeal. 

So far as I seo, there is no substance in 
this appeal. 

The defendants have all along been in 
possession of the land in dispute since 
1913, at least. They have assorted their 

right to the property as undor-propriotors 
and have paid rent to the suporior pro¬ 
prietor as such. They never hold the land 
from Mt. Hardoi or from dofondant 1 
Sukhdeo. It has beon found that they 
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never paid rent to the superior proprietor 
on behalf of Mt. Hardei or on behalf of 
the contesting defendant, Sukhdeo. Sukh- 
deo brought no suit against the plaintiffs 
within the period of limitation after the 
death of Mt. Sukkha. The learned Sub¬ 
ordinate Judge has carefully considered 
the whole evidence on record and has 
found the question of adverse possession 
in favour of the plaintiff. 

The appellant’s learned counsel has 
attempted to question the correctness of 
the findings of the learned Additional 
Subordinate Judge based upon construc¬ 
tion of or inferences drawn from the 
documentary evidence on record. Tho 
findings based upon construction of or 
inferences drawn from documentary evi¬ 
dence cannot be questioned in second ap- 
jpeal. The documents which have been 
considered by the learned Additional Sub¬ 
ordinate Judge are mere pieces of evi¬ 
dence. His findings must bo accepted by 
this Court. As pointed out in the case 
of Nadir Singh v. Anpurna Kuntvar (1), 
where it is found that a person has been 
in continuous possession of some pro¬ 
perty for more than 12 years without any 
right whatever and that, although he did 
not at any time make any openly avowed 
claim of right to it, his acts and tho 
circumstances attending his possession 
clearly show that he intended to hold 
possession as of right, he has to be de¬ 
clared as having acquired title by adverse 
possession. 

- I think no case has been made out to 
disturb.the judgment of the learned Addi¬ 
tional Subordinate Judge. Henco I dis¬ 
miss the appeal with costs. 

N.D. Appeal dismissed. 

' (l) [1920]' 7 O. L. J. 282-30 l7c. 
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Gokaran Nath Misra, J. 

Gauri Shankat —Plaintiff—Appellant. 

v. 

Nisavvuddin Khan and another —De¬ 
fendants—Respondents. 

• S. A. No. 219 of 1927, Decided on 1st 
November 1927, from the decree of the 
Bub*Judge, Lucknow, D/- 14th March 

1927. 

Landlord and tenant—Right of tenants in 
trees planted during their tenancy ceases with 
the ejectment, 

I’ersonK, not in possession of land as Rrovu* 
holders but planting trees theroou during 


their tenancy, have no right to mortgage 
the trees. They have only a right to enjoy the 
produce of the trees as long as they are in pos¬ 
session but cannot have a right of possession 
over the trees after their ejectment: 2 O. C. 
28 J, Foil, [P 20 C 1] 

Mukund Behari Lai —for Appellant. 
Zahur Ahmad and Zaib-uh Hasan — 
for Respondents. 

Judgment. —This appeal arises out 
of a suit brought by the plaintiff- 
appollant against the defendant-res¬ 
pondent to recover Rs. 50 by way of 
damages on account of the cutting down 
of the trees standing in plots 196, 
197 and 198 situate in village Karoni, 
pergana Bijnor, district Lucknow. The 
plaintiff alleged that Chokhey, Nohri, 
Bhikhari and Dayal, sons of one Nanda 
were originally the owners of the groves 
standing on these plots and that they had 
mortgaged them to Ganga Ghulam and 
Ganga Bishan under the usufructuary 
mortgage-deeds, dated 20th January 1900, 
and 8th August 1910, respectively. It 
was further alleged that the plaintiff had 
obtained a transfer of the mortgagee 
rights from these persons by means of a 
sale-deed dated 4th December 1916 and 
that he had been in possession since that 
date of the groves in suit as a mortgagee. 
It was further alleged that the defendant 
1, had illegally cut dhak trees from the 
said groves on account of which they 
were entitled to damages amounting to 
Rs. 150. Defendant 2 was the zamindar 
of the village; and defendant 1 was his 
ziledar (collecting agent) acting on his 
behalf. It was for this reason that he 
was also impleaded as a defendant in the 
suit. 

It was contended by the defendants 
that Chokhey, Nohri, Bhikkari and Dayal 
were not tho owntfrs of the groves in suit 
and that they had no right to mortgage 
the trees standing on tho said plots. It 
was further contended that tho persons 
mentioned above were merely in occu¬ 
pation of the plots in suit as tenants 
having planted the trees during their 
tenancy and that Nohri the survivor of 
them was ejected in execution of a dccreo 
from the Rent Court in tho year 1923, 
tho effect of which was that whatever 
rights lie had in the trees wore lost to 
him on his ejectment and that the plain¬ 
tiff also lost all his rights as mortgagee 
on tho extinction of the rights possessed 
by Nohri. 


20 Oudh Sardar Singh v. Ganga Bakhsh Singh 1928 


The learned Munsif of Hawaii, Lucknow, 
who tried the suit, found that Chokhey 
and his brothers were the owners of the 
groves in suit and had a right to mort¬ 
gage the trees; and that the ejectment of 
Nohri the survivor of them from the plots 
in suit did not affect the rights of the 
plaintiff to the trees as a mortgagee of 
the said groves. On these findings he 
passed a decree for damages to the extent 
of Rs. 15 in favour of the plaintiff. 

On appeal the learned Additional Sub¬ 
ordinate Judge of Lucknow took a differ¬ 
ent view. On a consideration of the 
entire evidence on the record he came to 
the conclusion that Nohri and his bro¬ 
thers were not in occupation of the plots 
in suit as grove-holders but were in pos¬ 
session as tenants paying rent for the 
same and had planted trees on those 
plots while in occupation thereof as ten¬ 
ants. In this view of the case he held 
that Nohri and his brothers had no right 
to mortgage the trees and that the decree 
for ejectment passed against Nohri was, 
therefore, binding upon the plaintiff. He, 
therefore, decreed the appeal and dis¬ 
missed the plaintiff’s suit. 

In second appeal it is contended before 
me that the decision of the learned Sub¬ 
ordinate Judge is erroneous. It is again 
contended that Nohri and his brothers 
were in occupation of the plots in suit as 
grove-holders and had a right to transfer 
the trees standing on thoso plots and 
therefore the plaintiff as a mortgagee from 
them was entitled to remain in possession 
of the trees and the defendants were not 
entitled to cut them down. 

It appears to mo that the finding of the 
learned Subordinate Judgo is binding 
upon me as a Court of second appeal I 
have gone through the entire evidence on 
the record and I am of opinion that the 
finding is correct. Nohri and his brothers 
were not in possession of these plots as 
grove-holders but bad planted the trees 
thereon during their tenancy. That bein«' 
the case, it appears to me to be clear that 
they had no right to mortgage the trees 
1 hey had only a right to enjov the i,re¬ 
duce of the trees as long as they were in 
possession of these plots as tenants but 
could not have a right of possession over 
the trees after the ejectment. I am sup¬ 
ported in this view by a decision of a 

Bench of the late Court of the Judicial 

Commissioner of Oudh in the case of 


Chandi Singh v. Arjumand Ali (l). It 
was held in that case that the ejectment 
of a tenant from his holding extinguished 
his right in the trees which had been 
planted in it during the continuance of 
the tenancy. The question has been ex¬ 
haustively dealt with by Mr. Spankie, 
A. J. C., in that judgment, and I am in 
entire agreement with the view of law 
taken by him in that case. I, therefore, 
hold that the mortgages executed by 
Nohri and his brothers ceased to have 
any effect in law after the ejectment of 
Nohri from the plots in suit: and the 
plaintiff has no right to retain the pos¬ 
session over the trees after the ejectment 
of the surviving mortgagor. I, therefore, 
dismiss this appeal with costs. 

ND - Appeal dismissed. 

(1J [1*S99J 2 O. C. 2b0. 
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Stuart, C. J., and Raza, J. 

Sardar Singh and others —Defendants 

Appellants. 

v. 

Cranga Bakhsh Singh and others —* 
Plaintiffs—Respondents. 

F. A. No. 63 of 1926, Decided on 22nd 
March 1927, from the decree of the Addl. 
Sub-Judge., Sultanpur, D/- 26th January 

1926. 

Oudh Civil Courts Act (13 of 1679), S. 37— 

Mortgage of 1795 —Redemption can take place 
only if the deed fires a term of redemption not 
expiring before 1 5th February lb5G. 

A claim to redeem a mortgage of 1795 can* 
only succeed if it is shown that tho instru¬ 
ment of mortgage had fixed a term within which 
tho property comprised might be redeemed and 
the term had not expired beforo 16tli February 

[P 25 C 1J 

A. P. Sen and 11. K. Ghosh —for Ap¬ 
pellants. 

Bisheshwar Nath Srivastava and Bi~ 
shambhar Nath Srivastava —for Respon¬ 
dent. 

Judgment. —This is a defendants’ ap¬ 
peal against a decreo allowing redemp¬ 
tion of a 3 annas 6 pies share in tho vil¬ 
lage of Sarmai in the Sultanpur district. 

The history of the case is a long one. 

It appears that at some time about 1795 
A. D. somo person, whose name is un¬ 
known, mortgaged with possession to an¬ 
other person, whose name is unknown, a 
3 annas 6 pies share in the village of 
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Sarrafti. There is nothing to show to 
whom the rights of the mortgagor and 
the mortgagee descended until the year 
1856, when it is admitted that a certain 
Gajadhar Singh as representative-in- 
interest of the mortgagee was in posses¬ 
sion of the 3 annas 6 pies share in ques¬ 
tion, the mortgagor’s rights being then 
held hy a certain Ajrael Singh, who was 
the representative-in-interest ! of the mort¬ 
gagor. In 1857 during the period of 
anarchy, when there was no Government 
of any kind in the Sultanpur district, 
Ajrael Singh dispossessed Gajadhar Singh 
and obtained possession of the property ; 
and we have it that in 1858 Gajadhar 
Singh and Ajrael Singh referred 
their claims to possession to the 
decision of certain arbitrators who made 
an award (Ex. 5) on the 8th Janu- 
ary 1858. It was alleged by Ajrael Singh 
in subsequent proceedings that on the 
22nd February 1858 Gajadhar Singh ex¬ 
ecuted an acquittance under which he re¬ 
nounced all his rights to the mortgaged 
property which remained with Ajrael 
Singh. During the first regular settle¬ 
ment, Gajadhar Singh instituted a claim 
in respect of this 3 annas 6 pies share 
against Ajrael Singh. The claim waS 
brought in the settlement Courts, the 
plaint being Ex. 8. His claim was dis¬ 
missed by the assistant settlement 
officer in Ex. 10 on the 29th June 1865. 
Gajadhar Singh appealed to the Commis¬ 
sioner, who on the 25tii August 1865 by 
*Ex. II allowed his claim and placed him 
in possession of the 3 annas 6 pies share 
in question as mortgagee. 

In that regular settlement, however, 
his name was recorded not as mortgagee, 
but as proprietor, and the name of 
himself and the names of his succes¬ 
sors-in-interest have boon recorded as 
proprietors ever since. The present suit 
has been instituted by a young man called 
Ganga Bakhsh Singh, who has established 
that he is the representative-in interest 
of Ajrael Singh. Ho has sold 6'Tths of 
his claim to the plaintiff 2, Bhabhut 
Singh, who does not appear to have any 
connexion with the family. The claim 
bus been brought against the suceessors- 
in-interest of Gajadhar Singh and is a 
claim for redemption of the property. It 
has been decreed by the trial Court. 

In order to understand the questions 
for decision in this appeal it is necessary 
to consider carefully the exact nature of 


some of the former proceedings. The 
task of the Courts has been rendered diffi¬ 
cult in this respect owing to the fact that 
the evidence of these proceedings is con¬ 
tained almost entirely in certified copies 
of documents, many of which were pro¬ 
cured a number of years ago. These 
certified copies, on the face of them, are 
inaccurate in many places, the copyist 
having clearly inserted wrong words to 
an extent which frequently turns a 
passage into a meaningless collection of 
words. 

But we have sufficient materials 
before us to arrive at a reasonable con¬ 
struction on everything of importance. 
The first document that we shall consider 
is the plaint (Ex. 8) which was presented 
hy Gajadhar Singh to the assistant settle¬ 
ment officer In this plaint he states dis¬ 
tinctly that in the year 1265F (1857-58) 
Ajrael Singh with the assistance of a 
certain taluqdar had dispossessed him 
(Gajadhar Singh) from the possession of 
the 3 annas 6 pies share, which he held 
as mortgagee, without redeeming the 
mortgage ; and he asks that possession 
should be awarded to him as it was held 
in times gone by. We can only construe 
the plaint as showing that Gajadhar 
Singh was suing on the basis of the 
mortgage which was executed about L795 
A. D. In his plaint he makes reference 
to the award (Ex. 5) of 8th January 1858, 
hut only as evidence of the truth of his 
claim. He in no way bases his claim 
upon the award. The facts as subsequ¬ 
ently found were that although the deed 
of mortgage of T795 was in existence on 
the 8th January 1858 and was shown to 
the arbitrators, the deed had afterwards 
passed out of the possession of Gajadhar 
Singh, and lie, therefore, relied upon the 
award (Ex. 5) in order to prove that such 
a deed had existed. We now come to the 
award (Ex. 5). We have checked the 
translation in the paper book and have 
noted thecriticizm of the learned counsel 
for the respondents. Wo find that the 
following is the correct translation of the 

passages of importance : 

Ajrael Singh and Gajadhar Singh of Surmai 
have both como for arbitration in respect to 
their dispute as to the debt and tho 
share of the villago. Having heard what the 
pirtios have to say,having road thoir documents 
and heard their witnesses, it is decided that tho 
bond in favour of Gajadhar Singh is a complete¬ 
ly genuine deed. Ajrael must pay Hs. 1,840-6-6 
and give 8,146 miunds 35 seers of grain to 
Gajadhar Singh. So lang as tho money and 
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grain are not given he is not to have possession 
of the share. 

We now come to the decision of Mr. 
Gibson, the Assistant Settlement Officer 
(Ex. 10). Mr. Gibson found that the 
award (Ex. 5) and the acquittance (which 
is not before us) were both genuine docu¬ 
ments. He found that in some manner 
or other Ajrael Singh had recovered pos¬ 
session of the share in 1857 and that 
then the arbitrators had made the award 
(Ex 5), but that after that award was 
made Ajrael Singh had paid up the full 
amount which the arbitrators had ordered 
him to pay, that Gajadhar Singh had 
then given him a full acquittance, and 
that thus all liability on the mortgage 
having been wiped off Ajrael Singh was 
entitled to retain possession as full pro¬ 
prietor. Upon these findings he dismis¬ 
sed the claim. Mr. Reid, the Commis¬ 
sioner, accepted the facts that a mortgage 
of 1795 had been executed and that Gaja¬ 
dhar Singh was holding possession of the 
3 annas 6 pies share under the terms of 
that mortgage in the year 1857. He 
found that Ajrael Singh had then dispos¬ 
sessed Gajadhar Singh and that Gajadhar 
Singh had then called in the aid of the 
arbitrators who framed the award (Ex. 5) 
Mr. Reid found, however, that Ajrael 
Singh had not paid anything to Gajadhar 
Singh ; and on our construction of his 
judgment he did not find that the deed of 
acquittance was a genuine document 
Holding thus that Gajadhar Singh was 
entitled as a mortgagee, and holding that 
the mortgage had not been satisfied he 
restored Gajadhar Singh to possession 
Now it would be observed that ordi¬ 
narily the claim of the present plaintiffs 
to redeem would have been a claim to 
redeem the mortgage of 1795 ; but such a 
claim was, on the face of it, a bad claim 
Apart from anything else a claim to 
redeem that mortgage could only succeed 
under the provisions of S b 7 \ot lUf 

1879 ■ lf lfc wore shown that the instru- 
>mcnt of mortgage had fixed a term with¬ 
in which the property comprised therein 
might be redeemed and such term had 

?orr CX,> rV' Cd hef ° r ° tho 13th February 
18j6 / It is impossible to say that tho 

mortgage of i/OS, which had disappeared 

Iwfore 18Go, contained any such term, 
and thus the provisions of S. 37 effective- 
lypre veuted a claim to redeem the mort- 

Oudh Civil Courts Act (13 of 1870) phico 
repealed by Oudh Courts Act (Act l of 1925). 


gage of 1795. The plaintiffs*respondents 
clearly foresaw this difficulty for they 
have based their claim upon the award 
(Ex. 5), asserting that that award was in 
effect a novation which created a new 
mortgage. The learned counsel for the 
respondents in support of this view has 
suggested to us that arbitrators, who 
made that award, were not concerned only 
with a single transaction of mortgage, 
but that they were concerned with a 
variety of disputes between Gajadhar 
Singh and Ajrael Singh, only one of 
which was in respect of the mortgage of 
1795, and that they arrived at an arrange* 
ment by which the 3 annas 6 pies share 
was to be placed in possession of Gaja¬ 
dhar Singh in satisfaction of the total 
amount due to him under these several 
heads with a fixed amount to be paid by 
Ajrael Singli for redemption of the pro¬ 
perty. Even if this were a correct con¬ 
struction of Ex. 5, it would be difficult,. 
in our opinion, to consider that such a 
transaction created a mortgage, but it is 
unnecessary to discuss that question as, 
on our construction of Ex. 5, we do not 
consider that there was any general dis¬ 
pute before the arbitrators. As we read 
Ex. 5 wo find that all that it says is that 
Gajadhar Singh, who had been in posses¬ 
sion under tho mortgage of 1795 had 
been put out of possession by Ajrael 
Singh, that Ajrael Singh had justified 
his action by donying the validity of the 
deed of 1795, and that tho arbitrators, 
finding the deed of 1795 to ho a genuine 
deed, had ordered Ajrael Singh to restore 
possession to Gajadhar Singh and had 
laid down that the amount due under the 
terms of the deed of 1795 for redemption 
of the property was Rs. 1,840-6-6 in cash 
and 3,146 maunds 35 seers of grain. Wo 
read the award as creating nothing new. 

Tt was no more than a decision that 
Gajadhar Singh was entitled to hold pos¬ 
session of tho property and that the 
amount due under the deed for its re¬ 
demption by Ajrael Singh was the 
amount which wo have already stated. In 
these circumstances the plaintiffs-respon- 
dents have no right to redeem. 

Tho defendants hold the property as 
tho successors-in-interest of tho original 
mortgagee under the deed of 1795, and as 
under tho provisions of S. 37, Act 13 of 
1879, no suit can he brought for the re¬ 
demption of that mortgage, tho plaintiffs' 
suit should have been dismissed. Wo 



Oudh 23 


1928 Ram Dat v. Chhotak (Gokaran Nath Misra, J.) 


accordingly allow this appeal and direct 
that the plaintiffs’ suit shall stand dis¬ 
missed. The plaintiffs will pay their 
own costs and those of the contesting de¬ 
fendants in both Courts. 

N.d. Appeal allowed. 
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Gokaran Nath Misra. J. 

Earn Dat and others —Appellants. 
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V. 

Chhotak and others — Respondents. 

S. A. No. 222 of 1927. Decided on 14th 
October 1927, from the decree of the Sub- 
Judge, Sitapur, D/- 11th March 1927. 

(a) Oudh Pent Act, S. 126 —Managing co- 
sharer has no authority to grant perpetual 
leases for the purpose of planting groves. 

The mere fact that a person manages the pro¬ 
perty belonging to another does not clothe him 
with authority to grant leases of land for the 
purpose of planting groves. The ordinary inci¬ 
dence of management would include the power 
to realize rent and power to give ordinary leases 
of lands to tenants for the purpose of cultiva¬ 
tion but .does not include tho power to grant 
perpetual leases for the purpose of planting 
groves without tho express permission of the 
principal. Where ono cosharer in management 
has granted, without the permission ot other 
co-sharers, a perpetual lease of joint land for 
planting grove and tho lease is declared invalid, 
as against non-consenting co-sharers tho fair 
arrangement would be to allow the lessee to 
remain in possession of tho land in dispute on 
which he has already planted a grove and to ask 
him to pay to tho non-consenting co-sharers 
their share of rent of tho land and to allow tho 
burden to fall upon the share of transferring co¬ 
sharer at the time of partition. 

[P 24 C1.2P25C1] 

(6) Evidence Act, S. 115— Estoppel—Act 
which is not likely to induce the other side to 
believe that he is entitled to commit a parti - 
cular act complained of does not amount to 
estoppel. 

Unless a porson is found guilty of either an 
overt act or of an act of omission which is likely 
to induce the othor side to bolievo that he is 
entitled to commit tlio particular act com¬ 
plained of, there can be no question of estoppel: 
Plea of estoppel can bo maintained only if the 
conduct of tho person against whom estoppel is 
alleged, is found to be fraudulent, 21 All. 496, 
[P. G\); 30 Cal. 639, (P. C.,)'FollA. I. It. 1927 
Oudh 66, Pel on. [P 24 C 2] 

M. Wasim and Khaliquzzaman —for 
Appellant. 

S. M. Ahmad —for Respondents. 

Judgment. —This appeal arises out of 
a suit for possession of 1 bigha 14 biswas 
land in villago Sheopuri, district Sitapur, 
by uprooting trees and for damages. Tho 
facts alleged by tho plaintiffs are that 
tho land in disputo is tho joint land 


belonging to plaintiff 1 Ram Dat, plaint¬ 
iff 2 Ram Ghulara and defendants 2 and 3 
Bhagwati Prasad and Ram Autar respec¬ 
tively ; that the said defendants wrong¬ 
fully gave ft lease of tho said land to 
defendant 1, Chhotak, for planting a grove 
thereon without their consent ; and that 
the plaintiffs are, therefore, entitled to 
recover possession of the land by uproot¬ 
ing trees planted by defendant 1 thereon. 
The plaintiffs also claimed a sum of 
Rs. 50 as damages. 

The defence put forward by defendant 
1 was to the effect that defendants 2 and 3 
managed the share of the village in which 
the land in dispute lies on behalf of the 
plaintiffs and therefore the lease granted 
by defendants 2 and 3 was a good and 
valid lease binding on them. It was also 
contended by him that the plaintiffs were 
stopped from claiming possession of the 
land in suit since they had not objected 
to defendant l’s planting trees on the 
land in dispute when he had obtained the 
lease of the said land. Defendants 2 and 
3 admitted the fact of having given the 
lease of the land in suit to defendant 1, 
hut alleged that while giving the lease 
they had told him that he must obtain 
the consent of the plaintiffs in respect of 
their share. 

The learned Munsif of Biswan, district 
Sitapur, who tried tho case, held that 
defendants 2 and 3 used to manage the 
share of the plaintiffs in the village Sheo¬ 
puri and were therefore justified in 
giving the lease of the land for the pur¬ 
pose of planting a grove thereon. He, 
however, hold that the plea of estoppel 
could not be maintained. In this view of 
the case ho dismissed the plaintiff’s suit. 

In appeal the learned Subordinate 
Judge of Sitapur agreed with tho learned 
Munsifs finding that defendants 2 and 3 
used to manage tho share of tho villago 
in which tho land in dispute lies on be¬ 
half of tho plaintiffs and that they were, 
therefore, competent to grant the alleged 
lease to defendant 1. Ho, however, dif¬ 
fered from the Munsif on the question of 
estoppel and hold that the plaintitls not 
having objected to defendant l’s planting 
tho trees at tho time when tho lease was 
granted to him wero now estopped from 
bringing tho present suit. Upon these 
findings ho confirmed tlie decree passed by 
tho learned Munsif and dismissed the 
appeal. 
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The plaintiffs have now come up to 
this Court in second appeal, and the 
learned pleader on their behalf has urged 
two points in support of the appeal : 
Firstly, that there is no proof on the 
record that the plaintiffs had authorized 
defendants 2 and 3 to grant a lease of the 
land in dispute for the purpose of planting 
a grove and that the mere fact that the 
said defendants managed the property on 
the plaintiffs’ behalf would not be a suffi¬ 
cient ground in law to give them an 
authority to grant a lease of the land for 
the purpose of planting a grove thereon, 
becondly, that the finding of the learned 
subordinate Judge on the question of 
estoppel was erroneous. 

As to the first point I am of opinion that 
the contention urged on behalf of the ap¬ 
pellants is sound and must he given effect 
to. I lo not find any evidence on the 
record showing that the plaintiffs had ex¬ 
pressly authorized defendants 2 and 3 to 
give a lease of the land in suit on their 
behalf for the purpose of planting a grove 
thereon. The Courts below, it appears to 
me, have inferred this authority from the 
fact that defendants 2 and 3 used to 

w 10 P ro P er ty on the plaint¬ 
iffs behalf and also from the fact that 
the plaintiffs did not object to the 
planting of the trees at the time when 
the alleged lease of the land in dis¬ 
pute was given to defendant 1 I , 
not agree with this view of the Cour 
below. In my opinion the mere fact tin 
a person manages the property belon rt ir 
to another does not clothe him wit 
authority to grant leases of land for tli 
purpose of planting groves. The ordinal 
incidence of management would includ 

the power to realize rent and powor t 

give ordinary leases of land to tenants f„ 
the purpose of cultivation. I am U la 
to » S ro, with th. view take? by 

perpetual leases for the purpose of plan" 

ting groves. It has been held in severa 

cases that a lambardar has no power t 

giant a perpetual lease on behalf of |,i 
co-sharer, and I am , m 

think that land cannot simi’krlyT.eTt b 

ESiPsss 

SS SS 5= 


ft ft • - not, however, 

been believed by the Courts below. Apart 

from that fact it appears to me that even 
if we assume that plaintiffs did not object 
to defendant l’s planting trees on the 
land in suit at the time of the grant of 
the lease, that would not be any evidence 
of the fact that they had authorized de* 
endants 2 and 3 to give such a lease on 
their behalf. There being no presump¬ 
tion that the authority to manage would 
also imply the authority to give lands for 
ie purpose of planting grove, it was the 
bounden duty of defendant 1 to give clear 
pi oof of such authority. There being no 
such proof I am unable to infer such 
authority from the facts proved in the 
case I, therefore, hold that defendants 
and 3 had no authority to give defen- 
( ant I lease of the land in dispute for 
ie purpose of planting a grove thereon. 

As to the second point, I am of opinion 
that the plea of estoppel cannot ho main- 
ained. I ho law on the subject is laid 
own very clearly by their Lordships of 
the Privy Council in Beni Ram v. Kun- 
an Lai (I) and Mohori Bibee v. Dharmo - 

i a f [ r \ ose (2). The priuciplo enunciated 
their Lordships in those cases is that 
unless a person is found guilty of either! 
an overt act or an act of omission which 

is likely to induce the other side to 
relieve that he is entitled to commit the 
particular act complained of, there can be 
no question of estoppel. In one of the 
cises recently decided by a learned Judge 
of this Court in Mustafa Husain v. Sairfu/ 

A isan (3), it was held that a plea of estop’ 
pel m such cases can only he maintained 
if the conduct of the person against whom! 
the estoppel is alleged, is found to he I 
fraudulent. I am unable to find such 
elements proved in the case. I, therefore, 
overrule the plea of estoppel. 

It now remains to ho soon whether on 
the above findings the plaintiffs ‘are enti¬ 
tled to a decree for possession. At the 
last hearing of the caso after I had hoard 

arguments on both sides I intimated to 

ie parties that I had como to the conclir 
sion that the fair arrangement which 
s lou d ho arrived at in this case would ho 
o allow defendant 1, Chhotak, to remain 
in possession of the land in dispute on 
which he lias alre ady planted a grove and 

(C [I90f>] 21 All. 496=2(5 I. A. 58=7 Sar.' 

6*8 (l>. C.). 

(*) [1903] 30 Cal. 539=30 I. A. 114=7 C.W. 

N. 141=8 Sar. 374 (P. C\). 

(3) A.I.K. 1927 Oudh GG. 
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to ask him to pay to plaintiffs 1 and 2 
their share of rent of the land and to 
allow the burden of the transfer made by 
defendants 2 and 3 to fall upon their 
share at the time of partition. The plain¬ 
tiffs not having come to Court at once 
and the land being a joint one, T intimated 
to the parties my opinion that they must 
seek their remedy at the time of partition. 
To this arrangement the parties agreed. 
In view of such agreement I thought it 
proper that I should myself determine the 
amount of rent which defendant 1 should 
pay to the plaintiffs for the use of the 
land in dispute. With this object I 
ordered the patwari of the village to be 
•summoned before the Court. The evi¬ 
dence of the patwari was recorded and 
after he had been examined the learned 
pleader for the plaintiffs and the learned 
counsel for defendant 1 agreed that the 
fair and equitable rent for the land in 
suit would be at the rate of Its. 3 per 
pucca bigha. The land in dispute con¬ 
sists of four plots, namely, No. 701-1 (LI 
biswas), No. 701-2 (10 biswas) and No. 
702-1 (3 biswas). all measuring 24 biswas; 
and No. 708-2 (10 biswas). The share of 
plaintiff 1 in the first three plots is one- 
third and the share of plaintiff 2 in them is 
one-sixth ; and the share of plaintiff 2 in 
the fourth plot is 5/18ths, there being no 
share of plaintiff 1 in the said plot. Cal¬ 
culating the rent at the aforesaid rate the 
share of plaintiff 1 comes to Rs. 1-3 odd 
but for facility of account I fix the rent 
at Rs. 1-4. The share of plaintiff 2 comes 
to about Re. 1 but for facility of account 
I fix it exactly at Re. 1. Defendant 1 
will, therefore, pay Rs. 2-4 on account of 
rent of the land in dispute in this way 
that he will pay Rs. 1-4 to plaintiff 1 and 
Re. 1 to plaintiff 2. Defendant 1 will ho 
allowed to remain in possession of the 
plots in suit as long as ho continues to 
pay the said rent. If at any time ho fails 
to pay the rent to plaintiffs 1 and 2 ho 
will bo liable to ejectment from the land 
in suit to the extent of .their shares. 
Plaintiffs 1 and 2 will also bo entitled to 
get a decree for Rs. 5 as damages. 

I, therefore, allow tho appeal to the 
extent indicated above. As to costs inv 
order is that owing to the circumstances 
in tho case tho parties should bear their 
own costs throughout. 
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Stuart, C. J., and Raza, J. 

Ajodhya and another — Defendants— 
Appellants. 

v. 

Sheo Shankar and others — Plaintiffs 
and Defendant—Respondents. 

S. A. No. 208 of 1926, Decided on 
22nd December 1926, from the decree of 
the Dist. Judge, Fyzabad, D/- 23rd March 
1926. 

(а) Deed — Construction — Each document 
should be construed on its own merits. 

Tho practice to endeavour to obtain assist¬ 
ance in coustruing a. document from the 
construction of different documents arrived at 
by other Courts is unprofitable [P 26, C 1] 

(б) Oudh Laws Act. S. 10— Pre-emption—-It 
is not illegal for -parties to avoid the law by 
making the'transfer something short of sale. 

It is not forbidden to a person to circum" 
vent the law of pre-emption by taking a traus' 
fer which ‘falls short of a sale which may 
eventually have the same effect as a sale : 
A. I. 11. 1927 Oudh 40 ; 16 O. C. 9 and 18 
O. C. 109, Foil. [P 26, C I] 

St. G. Jackson —for Appellants. 

Ali Zaheer for Hyder Husein — iov Res¬ 
pondents. 

Judgment.— Mt. Bibi Umul Bani 

executed a deed in favour of Ajudhia and 
Mahabir Tiwari in consideration of the 
receipt of a sum stated to bo Rs. 2,500. 
She transferred to them by what she 
called a birt pater certain revenue free 
land reserving to herself Rs. 10 annual 
rent. The plaintiff-respondent Sheo 
Shankar instituted a suit to obtain pos¬ 
session of this land by exercise of a right 
of pre-emption. The Courts below have 
awarded him a decree against which tho 
transferees Ajudhia and Mahabir appeal. 
The first question which wo have to con¬ 
sider in this case is whether there is 
anything in S. 10, Act 18, 1876 
which justifies tho exercise of a right of 
pre-emption to obtain property trans¬ 
ferred by the transaction in question. 
S. 10 declares that a right of pre-emption 
shall arise, and shall arise only, when a 
person proposes to soil any property or 
when ho forecloses a mortgage upon any 
property ; and in order to ascertain in 
any particular case whothor a right of 
pre-emption exists it is necessary first 
to see whether there has been a sale or 
the foreclosure of a mortgage. Unless it 
is established that thoro has been a sale 
or the foreclosure of mortgago no right 
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Appeal allowed. 
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of pre-emption arises under S. 10. In 
each individual case the document has 
to be construed by the Court. 

There has been a practice in the past for 
certain Courts to endeavour to obtain 
assistance in constructing a document 
from the construction of different docu¬ 
ments arrived at by other Courts in 
previous cases. Their Lordships of the 
Judicial Committee referred many years 
ago to this practice as unprofitable. It 
does not appear to us to be a matter of 
■ moment how single Judges or Benches 
of the Judicial Commissioner's Court 
construed particular documents. It is 
our concern to see whether this docu¬ 
ment, which is called a birt pater is or 
is not a sale. If it is a sale a right of 
pre-emption exists, and if it is not a 
sale a right of pre-emption does not exist. 
A sale is a transfer of ownership in ex¬ 
change for a price paid or promised or 
part paid and part promised. There was 
no transfer of ownership in this case but 
only a transfer of a limited right 
subject to an annual payment of rent 
But it is argued before us that the an¬ 
nual payment of rent was so small that 
it was clearly the object of the trans¬ 
ferer to efleet the transfer in such 
manner as to avoid the possibility 
of pre-emption, and obtain the same 
results as would be obtained by the 
execution of a deed of sale. This may 
well have been so, but it does not alter 
the fact. The law does not say that a 
right of pre-emption arises when a per¬ 
son transfers the property after a manner 
which produces the samo results as a 
sale without being a sale. The law says 
that the property must bo transferred by 
salo and in our opinion this transfer is 
not a sale and that concludes the appeal 

Wo have further to note that a Bench of 

this Court on 24th November 1925, in 
Shamshad Ali Khan v. Dharam Singh 
(1), accepted tho view taken previously 
in Majida Bibi v. Malik Fail Karim (2) 
.and Lachhman Prasad v. Mir Fida 
Husain (3), which was as follows : 

| Nor is it forbidden to a person to circumvent 
the taw of pre-emption by taking a transfer 
(which falls short of a sale which may even¬ 
tually have tho same effect as a sale. 

We therefore, aUow this appeal. Tho 

plaintiff s^ suit will stand dismissed. Tho 

A. I. R. 1927 Oudh 40=29 O. C. 10L. 
[1912] 1(5 O. C. 9=19 I. C. G79. 

[m5] 1ft O. C. 109=30 I. C. 282=2 
o. L. J. 220. 



plaintiff will pay his own costs and those 
of Ajudhia and Mahabir in all Courts. 

J v. Appeal allowed . 
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Stuart, C. J., and Raza J. 

Debi Prasad and others —Defendants— 
Appellants. 

v. 

Mt. Krishna Kunwar and others — 
Plaintiff and Defendants—Respondents. 

P. A. No. 151 of 1926, and Excu* 
tion Decree Appeals Nos. 55, 56, and 
60 of 1926, Decided on 6th September 
1927, from a decree of the Sub-Judge r 
Lucknow, D/- 4th September 1926. 

(a) Hindu Law — Will—A rule of succession if* 
favour of unborn persons cannot be created . 

Where a testator made a gift of his self-ac¬ 
quired property in moieties to his sons without 
power of transfer and upon the son’s death life 
intorest was created in favour of sons’ sons 
who wero alive at tho time of making the bequest 
and upon tho conclusion of tho life-estates 
other life-estates were to arise in favour of 
grandsons who wero not in existence : 

Held : that those provisions of will which 
purport to cre.ite a rule of succession in favour 
of unborn persons were void, and the provisions 
creating a rule of succession in favour of bom 
persons were good. [P 27, C 2] 

(b) Hindu Laio—Joint family — Sclf-acqtiisi' 
tion. 

Property going into the hands of sons’ sons 
under a bequest from their grandfather after 
the cessation of life estate croatod in thoir 
father’s favour is not joint in their hands. 

[P 27, C 2] 

P. L. Banerji , M. N. Chak , Ali Zaheer 
and Ganga Prasad —for Appellants. 

M. Wasim , Hakim Uddin and Girj& 
Shankar Srivastava —for Respondents. 

Judgment. — The decision of appeal 
No. 151 of 1926 is connected with the 
decision of execution appeals Nos. 55, 56 
and 60 of 1926. Tho decision proceeds 
in all four upon exactly tho same facts 
and law. They are being decided to* 
gether. The case stands in this wav. 
Debi Prasad, Ajudhia Prasad and Govind 
Prasad, who are appollants in three of 
these appeals, obtained on the 22nd 
December I9L6, a decreo for Rs. 10,000 
against Raja Bhaiyan, alias Bal Krishna, 
Lai j i, and Muhadeo Prasad, sons of tho 
deceased Ganesli Prasad, Rameshwar 
Prasad, son of Raja Bhaiya, and Nageslr 
war Prasad, son of Lalji. The decreo 
contained a direction that the amount 
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was to be realizable from “the entire joint 
family property of Ganesh Prasad and the 
defendants.*’ In execution of this decree 
the decree-holders have sought to attach 
certain property known as the Durjanpur 
Estate. Objections have been made on 
behalf of the judgment-debtors and also on 
behalf of Krishna Kuar, wife of Lalji. The 
latter objection is on the basis of a trans¬ 
fer alleged to have been made in her 
favour. The objections are that this pro¬ 
perty is not the joint family property of 
Ganesh Prasad and the judgment-debtors 
in the decree. The question having 
been decided against the decree-holders 
both in Krishna Kuar’s regular suit and in 
the objections brought by the judgment- 
debtors in execution the appellants have 
come to this Court in appeal. Before wo 
proceed to decide the questions of fact and 
law involved it is necessary to state a 
few circumstances which are admitted in 
evidence between the parties. The family 
is of Kayasthas. Gouri Shankar, the 
grandfather of Ganesh Prasad, worked in 
the office of the Treasurer to a certain 
Fateh-ud-daula Bahadur in the Nawabi. 
He died according to the respondents be¬ 
fore 1857 and according to the appellants 
shortly after 1857. It is unimportant whe¬ 
ther he died on the first or the second 
date. His son Gajadhar Prasad had at¬ 
tained in the Nawabi the position of 
general agent to Chandi Bahai the Private 
Secretary to Ali Naqi, Prime Minister to 
King Wajid Ali Shah. Gajadhar Prasad 
died in 1904. We are satisfied upon 
the evidence, as was the learned trial 
Judge, that Gouri Shankar left practi- 
cilly nothing, and that there was no 
nucleus of joint family property when 
Gajadhar Prasad commenced to amass tho 
considerable estate which ho founded. 
There was a very small landed property 
owned by Gauri Shankar which brought 
in a few rupees a year. There is abun¬ 
dant evidence that Gauri Shankar died an 
impoverished man heavily in debt. ITis 
son Gajadhar Prasad appears to have 
made full use of his opportunities and to 
have acquired a reasonably handsome 
fortuno. IIo acquired tho Durjanpur 
Estate and wo find that he acquired it out 
of his separate funds and that it was his 
self-acquired proporty. It was thus pro¬ 
perty which under tho law he could de¬ 
vise by will. 

This brings us to tho next point. We 
find that Gajadhar Prasad executed four 


testamentary dispositions during his life¬ 
time. The first of these was a will Ex. 1 
dated the 5th December 1884, the second 
Ex. 2, dated tho 1st May 1885, the third 
Ex. 3, dated 31st October 1898, and the 
fourth Ex. 4, dated 4th November 1900. 
We find it proved that 'he executed all 
these documents and that at the time that 
he executed them ho was of sound dispo¬ 
sing mind. We need refer only to Ex. 4 
as, on our construction, Ex. 4, in so far 
as it laid down anything effective revoked 
all his previous testamentary dispositions. 
We do not, of course, suggest that where 
there were testamentary dispositions in 
tho previous documents which are not 
affected by Ex. 4 that there was any 
revocation. The effect of Ex. 4, as we 
construe it was as follows : It devised 
officers of lambardar and the corpus of 
the Durjanpur properties in moieties to 
the testators’s sons, Ganesh Prasad and 
Bisheshar Prasad, without power of trans¬ 
fer. This can only mean that Ex. 4 made 
a gift of a life-estate in one-half to each 
son, and we construe the deed to continue 
that on the deaths of Ganesh Prasad and 
Bisheshar Prasad, in each instance a life- 
interest is created in favour of the sons of 
Ganesh Prasad and the sons of Bisheshar 
Prasad. Upon the conclusion of these 
life-estates other life estates were to arise 
in favour of grandsons' and the will 
undoubtedly purports to create a rule of 
succession in favour of unborn persons. 
In so far as it purports to create a rule 
of succession in favour of unborn persons 
its provisions are void. But, in our opin¬ 
ion, so far as it creates life-estate in 
favour of Ganesh Prasad and Bisheshar: 
Prasad, the disposition is good and in so 
far as it creates life-estates on the death 
of Ganesh Prasad and Bisheshar Prasad 
in favour of persons who were in exis¬ 
tence at the time, such persons being the 
sons of Ganesh Prasad and Bisheshai 
Prasad, the bequest is also good. Raja 
Bhaiya alias Balkrishna Lalji, and 
Malvadeo Prasad wore all born before 
1900. How docs tho caso then stand ? 
On the death of Ganesh Prasad a life- 
estate came into being in favour of Raja 
Bhaiya, Lalji and Maluleo Prasad the sons 
of Ganesh Prasad. This is a life-estate 
in self-acquired property and by no 
stretch of language can their interests in 
the sarno bo said to bo 

tho joint family property of Ganosh Prasad 
and the defendants. 
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Laiji was entitled to transfer his life 
interest to his wife and on the evidence 
he did so transfer it. To what extent the 
grandsons of Ganesh Prasad enjoy a life* 
interest in this property it is not neces¬ 
sary for us to decide. It is not necessary 
for us to decide whether they have any 
interest in the property during the life¬ 
time of their fathers. W e are only con¬ 
cerned here with one point. Is the pro¬ 
perty in question property which can be 
attached and sold in execution of the 
defendants-appellants’ decree? We de¬ 
cide that it cannot he attached and sold 
in execution of the appellants * decree, 
The learned trial Judge has, therefore, 
arrived at a correct conclusion in all 
cases. As a result we dismiss first ap¬ 
peal No. 151 of 1926, and execution of 
decree appeals Nos. 55, 56 and 60 of 1926. 

Cross-objections were filed in No. 55. 
Those cross-objections are not pressed and 
have been withdrawn. We, therefore, 
dismiss those cross-objections. The ap¬ 
pellants will pay their own costs and the 
costs of the respondents in all these ap- 

xtL Respondents in execution appeal 
Na oo of 1926 will pay their own costs 
of the cross-objections. 

ND * Appeals dismissed. 



A. I. R 1928 Oudh 28 

Wazir Hasan and Purl an, JJ. 
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A. P. Sen , Radlia Krishna and AU 
Zaheer —for Appellants. 

Bi she ska math, Mohan Lai, Kedarnath 

Tandon and Ishri Prasad— for Respon¬ 
dents. 

Judgment —This is the defendants’ 
appeal from the decree of the Additional 
Subordinate Judge of Hardoi, dated the 
31st. March 1926. The original defen¬ 
dant to the suit, out of which this ap¬ 
peal arises, was one Ganga Ram, who 
died soon after the decree of the Court of 
first instance. The three appellants, 

Jugal Kishore, Chandra Kishore and Brij 
Kishore are his sons. 

Ganga Ram was the brother of the 
plaintiff, Mt. Gaura. Mt. Gaura is the 
widow of one Nanhemal, who died in the 
year 1890. It appears that soon after 
the death of Nanhemal the defendant, 
Ganga Ram, came to Hardoi and was in¬ 
vested with the status of the general 
agent of the plaintiff. There was a 
mukhtearnama executed in his favour on 
the 1st May 1890, and there is nothing 
in the evidence to show that it was ever 
put an end to afterwards. Some years 
after the death of Nanhemal certain pro¬ 
perties were acquired in the district of 
Hardoi. The deeds of title in relation to 
those properties are in the name of Ganga 
Ram. Seven of such properties are stated 
in a schedule attached to the plaint of the 
suit. On the finding of the trial Court 
the second of them has no existence. This 
finding has not been challenged in appeal 
by any of the parties. The earliest deed, 
therefore, is one of the 4th February, 
1909, and the last is one of the 9th Sep¬ 
tember 1913. The plaintiff’s case is that 
the property acquired by moans of these 
deeds was her property and that Ganga 
Ram s name was used in the deeds of 
title fictitiously and benami. Ganga Ram 
alleged title in himself. The issue which 
thus arose for decision has been decided 
by the learned Judge of the trial Court ' 
in favour of the plaintiff and a decree 
has accordingly been made. 

Tho learned Judge has approached the 
decision of the question from several 
points of view. Ho first considers the 
question as to which of the two parties 
was in a position to advince money for 
the acquisition of tho properties in ques¬ 
tion. On a careful consideration of the 
evidence on both sides ho finds that tho 
defendant Ganga Ram was a man of very 
limited pecuniary means and that on tho 
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other hand, the plaintiff had inherited a 
large sum of cash and other property 
from her husband, Nanhemal. 

It is common ground that Nanhemal 
had started and carried on during the 
whole of his life an arath business at 
Railwayganj in the town of Hardoi. The 
firm bore the name of Nanhemal-Ganga 
Ram. The defendant wants to take ad¬ 
vantage of the addition of his name in 
the name of the firm. This is explained 
by the learned Judge qf the Court below 
on the basis of the evidence produced in 
the case by the fact that there was another 
co-existing firm of the name of Nanhe- 
mal-Ramdas. Nanhemal, the deceased 
husband of the plaintiff, was, therefore, 
the sole owner of this firm and this was 
the main source of income in the hands 
of Nanhemal, and in the ordinary course 
it devolved upon his widow, the plaintiff. 
Nanhemal had also executed a will some 
time before his death by which he be¬ 
queathed all his assets to the plaintiff. 
It was in those circumstauces that Ganga 
Ram appeared on the scene. Nanhemal s 
father, on the death of Nanhemal, claimed 
title to the estate of his deceased son 
though he did not succeed. This, how¬ 
ever, according to the opinion of the 
learned Additional Subordinate Judge, 
with which we agree, induced the plain¬ 
tiff in agreement with Ganga Ram to 
acquire property not in her own name but 
in the name of Ganga Ram, the intention 
obviously being to defeat by this means 
ithe rights of the reversioners of her hus¬ 
band. This is what the learned Judge 
of the Court below calls the motive for 
]tho conduct of the parties in obtaining 
!tho property in suit as benami in the 
name of Ganga Ram. 

The next point, which is of a more 
serious character, with which the Court 
below deals, is the question of the source 
from which the money came with which 
the properties, in suit were acquired. It 
examines every one of these transactions 
in its details, refers to the evidence, both 
oral and documentary, bearing thereon, 
and comes to the conclusion that the 
money both for the advances on mort¬ 
gages and for the consideration of pur¬ 
chases came from the purse of the plain¬ 
tiff. The learned pleader for the ap¬ 
pellants has taken us through those de¬ 
tails hut has not succeeded in inducing us 
to hold that the finding of the Court 
below is erroneous. The fact, therefore, 
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that the money with which these pro-[ 
perties were acquired came from the] 
purse of the plaintiff goes a long way to¬ 
wards the proof of the case. 

The second point, which he considers 
and which is of a very substantial char¬ 
acter, is as to the possession or enjoy' 
ment of the profits of these properties. 
Here again the finding is in favour of 
the plaintiff and it is founded on ovidence 
which the Court below accepts as re¬ 
liable and which mainly consists of the 
testimony of a large number of tenants 
and co-sharers of the villages in which 
these properties are situate. Obviously 
there can be no documentary evidence of 
any reliable character in relation to the 
question as to the real condition of 
things beyond the papers which it may 
generally he said are all in the name of 
Ganga Ram. The learned pleader for the 
appellants has not endeavoured to chal¬ 
lenge the veracity of the evidence upon 
which,the learned Judge of the trial Court 
has based his finding. He has tried to 
explain it and the explanation is that it 
might be that the tenants paid the rent 
to the plaintiff herself while the defen¬ 
dant Ganga Ram had left Hardoi and 
had gone to live at Qaemganj in the 
district of Fatehgarh, where his ancestral 
house is situate. We are not satisfied 
that this explanation is sufficiently strong 
to overcome the effect of the voluminous 
evidence on the question of the actual 

enjoyment of the profits of the properties 
in question. 

There is no suggestion in the evidence 
that Ganga Ram ever received any por¬ 
tion of the rent which was thus admit¬ 
tedly realized by the plaintiff. Ganga 
Ram himself went into the witness-box 
and lie did not attempt to put forward 
any such explanation which has now 
been urged by his learned ploader on his 
behalf. The result is that there was a 
strong motive to take these deeds in file¬ 
name of Ganga Ram, that the money to 
acquire the properties covered by these 
deeds came from the purse of the plain¬ 
tiff, and that she has been in enjoyment 
of the profits thereof. On thoso findings 
we must uphold the decree under appeal. 

The argument on behalf of the dofond- 
ants-appellants has all along been that 
the khewats are all in the name of Ganga 
Ram, that pittas are also in his name 
and that kahuliyats and kiruyanam&s 
also stand in his name. This argument is 
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of little avail in a case of this nature 
That the public records are all in the 
name of Ganga Ram is consistent with 
the theory of his being benamidar. They 
could not be otherwise if the mask was 
to be maintained. The learned pleader 
also referred to certain transactions 
standing in the name of the plaintiff her¬ 
self. They are of a very trivial nature 
and do not in any manner turn the scale 
in the appellant’s favour. The plaintiff 
gave evidence in support of her case and 
none of those transactions was put to 
her so that she could explain the circum¬ 
stances in which she entered into them. 
Reliance was also placed on a statement 
made by the plaintiff in a suit in the 
year 1919 and also on her statement con¬ 
tained in a written defence in another 
suit. They are contained in Exs. 117 
and 117-A respectively. The statement 
was made by the plaintiff in a suit in¬ 
stituted in the name of Ganga Ram 
against one Kubashar Singh and others 
in respect of a building which they had 
constructed on a portion of one of the pro¬ 
perties now in question. One of the 
defences to the suit was that the property 
belonged to the plaintiff and consequently 
Ganga Ram had no right to sue. To 
support the maintainability of the suit 
Ganga Rain examined the plaintiff as a 
witness and it is but natural that she 
would support the plea on which the 
title was ostensibly founded. 

We, therefore, in agreement with the 
learned trial Judge attach very little im¬ 
portance to that • statement. The same 
may be said with respect to the written 
statement. The very naturo of the 
defenco which the plaintiff was called 
upon to make in that suit imposed the 
necessity of supporting Ganga Ram’s 
title. The Court holds that it was a 
false defence and we agree with the trial 
Court. 

The appeal fails and is dismissed with 
costs. 

N Appeal dismissed. 
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Stuart, C. J., and Raza, J. 

Mirza Mohammad Sadiq Ali Khan — 
Decree-holder—Appellant. 

• v. 

Sajjad Mirza —Judgment-debtoi~Res- 
pondent. 

Execution of Decree Appeal No. 42 of 
1927, Decided on 23rd September 1927, 
from the order of the 1st Addl. Sub-Judge, 
Lucknow, D/- 30th. April 1927. 

(а) Civil P. C. y O. 21, li. 1G—/In application 
made by one legal representative oj a deceased 
decree-holder takes e jject in favour of all. 

There is no rale under which the legal repre¬ 
sentative of a deceased decree-holder can or 
should apply merely for substitution of names. 
The application should bo for execution. An 
application made by one of them takes effect in 
favour of all; A. I. li. 1927 All. 1G5 (&•£•)• 
Foil. IP 31 C 1 ; P 32 C 1] 

(б) Limitation Act , S. 182— An application 
made by a legal representative for execution 
more than three years after the decree-holder's 
death is not time-barred when it is within three 
years of an application made previously by 
other representatives. 

\\ here one of the legal representatives of the 
deceased decree-holder did not obtain substi¬ 
tution of his name by a formal order and he 
applied for execution more than three years 
after the decree-holder’s death but within 
three years from the application of another re¬ 
presentative, 

Held : the application was not time barred. 

. [P 31 C 2] 

Ali Zaheei —for Appellant. 

Hyder Huscin —for Respondent. 

Judgment. —The late Nawab Baqar 
Ali Khan obtained a decree on the 23rd 
November 1918. Ho applied for exe* 
cution on the 1st March 1919. Ho died 
on the 17th January 1921. On the 30th 
January 1921 certain of his heirs 
applied for substitution of names. In 
their application they stated that Nawab 
Sadiq Ali Khan, son of Nawab Baqar Ali 
Khan, was also an heir. Notice was is* 
sued to Nawab Sadiq Ali Khan. His 
counsel stated to the Court that Nawab 
Sadiq Ali Khan claimed to bo the solo 
heir of Nawab Baqar Ali Khan. Ho 
denied tho titlo of Nawab Fakhar Johan 
Begam to bo wedded wife of Nawab Baqar 
Ali Khan and ho denied tho title of 
Nawab Taqi Khan and Nawab Abid Johan 
Begum to ho tho legitimate children of 
Nawab Baqar Ali Khan, hut ho admitted 
that Nawab Sharaf Jehan Begam was his 
mother and that Nawab Kazim Ali Khan 
and Nawab Naqi Ali Khan wero his own 
brothers. Tho counsel stated, however, 
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that Nawab Sadiq Ali Khan claimed un¬ 
der a family custom to be the sole heir 
of his father. The position which he 
took in the matter of execution was this : 
He said that the question of inheritance 
to his deceased father's estate was being 
decided in a separate suit and until that 
suit was decided he agreed provisionally 
that the applicants should be permitted 
to execute the decree provided that any 
proceeds of execution should bo deposited 
in Court to be distributed according to the 
decision in the regular suit as to who were 
the heirs of the deceased Nawab Baqar 
Ali Khan. In the evidence which the 
Court took, it was clearly admitted by 
the applicants' witnesses that Nawab 
Sadiq Ali Khan was a son of Nawab Baqar 
Ali Khan. The Subordinate Judge deci¬ 
ded on the 25th April 1922 that the ap¬ 
plication which he calls an application un¬ 
der 0 21, R. 16 for substitution of 
names should be decided in favour of the 
applicants. It has been laid down in a 
Full Bench decision of the Allahabad High 
Court in Baij Nath v. Bam Bharosc (l), 
that there is no rule under which the 
legal representative of a deceased decree- 
holder can or should apply merely for 
substitution *of names. The application 
should be for execution. Wo take the 
same view. There was thus no necessity 
for these persons to have applied for 
substitution and we can only look upon 
their application as an informal method 
of bringing to the notice of the Court the 
death of the decree-holder and the circum¬ 
stance that the interest of the decreo- 
holder had been transferred by operation 
of law resulting from his death to his 
heirs. But in these circumstances the 
application was sufficient to bring Nawab 
Sadiq Ali Khan on the record as one of 
those heirs. 

The case then stood that after the death 
of Nawab Baqar Ali Khan the persons 
entitled to execute tho decree woro his 
widow, Nawab Sharaf Jehan Begam, her 
fchreo sons, Nawab Sadiq Ali Khan, 
Nawab Kazim Ali Khan and Nawab Naqi 
Ali Khan and his widow Nawab Fakhar 
Johan Begam and hor son Nawab Taqi 
Ali Khan and her daughter Nawab Abid 
Jehan Begam. Any one of those persons 
could take action in execution. Tho 
decree then became a decree jointly in 
favour of more persons than one and an 

(1) A. I. R. 1927 All. 105=49 All. 609 (F.B.). 
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application made by one of them took 
effect in favour of all. 

We have to see the history of tho 
subsequent execution. There was an ap¬ 
plication for execution on the 1st March 
1919. The next matter was the informal 
application of the 30th January 1922 for 
substitution of names. Unless this is 
treated as a step-in-aid of execution, the 
present application would be time barred. 
In our opinion, however, the application, 
though it was not required by law, was a 
stop taken by persons entitled to execute 
the decree and it certainly was in aid of 
execution as it advanced their position 
somewhat. In Art. 182, Sell. 1 Act 9, 
1908 applications in accordance with 
law to the proper Court for execution are 
distinguished from steps-in-aid of appli¬ 
cation. There was no necessity, as we 
have said, for these persons to have 
applied for substitution under the provi¬ 
sions of O. 21, R. 16 and their application 
for substitution was certainly not an 
application for execution, but we consider 
that it was a step-in-aid. There was; 
another step-in-aid when on the 28th 
April 1923, Nawab Taqi Ali Khan’s heirs 
applied after his death to have their 
names brought on tho record. In these 
circumstances the application made by 
Nawab Sharaf Jehan Begam on tho 19th 
July 1923, which was an application in 
accordance with law for execution, was 
within time. It was not suggested in 
the Court below that this application was 
not within time. 

We now come finally to the application 
of Nawab Sadiq Ali Khan on the 16th 
July 19*6 against the rejection of which 
the present appeal is preferred. The 
learned Subordinate Judge took the posi¬ 
tion that as Nawab Sadiq Ali Khan had 
not obtained substitution of his name by 
a formal order and as he had applied for 
execution within more than three years 
after his father's death, his application 
for execution was time barred. He took 
tho position that Nawab Sadiq Ali Khan 
could not benefit by tho action of tho 
othor heirs of Nawab Baqar Ali Khan. 

We do not agree with this view. In the 

first place we consider that tho effect of 
tho order of tho 25th April 1922, road with 
tho previous proceedings, was effective in 
showing that tho interest of tho decreo- 
holdor in tho decree had been transferred 
by operation of law after his death to 
all his heirs of whom Nawab Sadiq Ali 
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Khan was one, and we further take the 
view that in a matter such as this, in 
which there are several persons entitled 
to take out execution any one of these 
may take out execution, and that the 
action of any one will take effect in 
favour of all. Holding these views we 
reverse the decision of the learned trial 
Judge. Wo find that the application in 
execution of Nawah Sadiq Ali was within 
time and a valid application. The appeal 
therefore succeeds. The judgment-debtor 
will pay his own costs and those of the 
decree-holder. 

Appeal allowed . 
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Stuart, C. J., and Wazir Hasan, J. 

Maslahuddin —Plaintiff—Appellant. 

v. 

Ram Kishen and another— Defendants 
—Respondents. 

S. A. No. 365 of 1926, Decided on 28th 
February 1927, from the decree of the 2nd 

Add 1. Dist. Judge, Lucknow, D/-15th 
September 1926. 

k Civil 1\ C„ 6’. 148 and O. 41, R. 32—Pre¬ 
emption su>-t—Conditional decree on payment 
of certain sum within certain time passed-Ap¬ 
peal within time for payment preferred—Ap¬ 
pellate Court can extend time for payment 
under Civil P. C\, O. 41. It. a 2 . J 

The jurisdiction with which n Court is in¬ 
vested by the provisions of S. 148 in the matter 
of enlargement of time is restricted to cases 
whore time for doing an act is fixed by the 
Court, otherwise than by its decree in a suit 
But once an appeal is preferred from a decree; 
the appellate Court becomes *oiscd of the entire 
proceedings and becomes vested with the juris¬ 
diction of confirming, varying or reversing the 
decree from which the appeal is preferred, and 
it follows that the appellate Court has jur sdic- 
tion to extend the time though not under S. 
148 but under the provisions of R. 3-J O 41 hv 

varying the decree of the Court of hr it instance 
in that behalf. rp m p 

Whore the Court of fi r8t instance passed a 
croo m favour of the plaintiff in a suit for 
pio-empt.on, conditional on payment into 
Court of a certain sum directing further th ? 
in default of such payment the suH would 
stand dismissed with costs and the pl^nt fi 

preferred an appeal before the expiry of the 

ffiiSS 1 »• 

s r its 

SlOjnd l'O.c.H, ' [pjjg-Oj 

—ior At '* "**•'* 
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Judgment —This is the plaintiff's 

appeal from the decree of the Additional 
District Judge of Lucknow at Unao, 
dated the 15th September 1926, affirm¬ 
ing the decree of the Additional Subordi¬ 
nate Judge of Unao, dated the 7th May 
1926. 

The suit, out of which this appeal 
arises, was laid for the relief of pre-emp~ 
tion in respect of a sale dated the 30th 
June 1925 of a certain zamindari share- 
situate in village Jhalotar in the district 
of Unao. The consideration for the sale 
is stated in the sale-deed to be the sum of 
Rs. 6,355. The plaintiff impeached the 
validity of the consideration and stated 
that the market-value of the property in 
suit was no more than Rs. 3,000. He 
accordingly prayed for a decree for pos¬ 
session on payment of Rs. 3,000. The 
plaintiff s title to pre-empt was accepted 
in defence but his challenge directed 
against the validity of the sale considera¬ 
tion was disputed. 

The Court of first instance held that 
the entire consideration was valid and 
passed a decree in favour of the plaintiff 
conditional on payment into Court of the 
sum of Rs. 6,355 less the plaintiff’s costa 
of the suit on or before the 7th July 
1926. The decree of the Court further 
contained the direction that in default of 
such payment the suit would stand dis¬ 
missed with costs. This judgment was 

pronounced as already stated on the 7th 
May 1926. 

The plaintiff preferred an appeal from 
the decree of the Court on the 5th July 
1926, that is to say, two days before the 
expiry of the period fixed for the deposit 

of the sale consideration. On the date of 

the filing of the appeal the plaintiff made 
also an application to the appellate Court 
praying for extension of time for payment 
of the sum of money decreed against him 
by the Court of first instance. The ap¬ 
plication purported to have been made 
under the provisions of S. 148, Civil P. 

C. The Court heard the application in 
the absence of the respondents and made 
an order on the 6th July 1926, permitting 
the plaintiff to deposit, the money within 
one month from the 7th July 1926. The 
money was accordingly deposited within 
the extended period. 

When the appeal came up for hearing 
in duo course in the presonco of the res¬ 
pondents a preliminary objection was 
taken that the decree made by the Court 
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of first instance in favour of the plaintiff- 
appellant had lapsed by I8W01 of his 
failure to deposit the decretal amount 
within the 7th July 1926 and that the 
order of extension of time made by the 
appellate Court was ultra vires. The Court 
gave effect to this objection and dismissed 
the appeal without modifying the decree 
of the Court of first instance hy extend¬ 
ing tlie period prescribed for payment. 

The sole point urged in appeal is that 
in the circumstances of the case the lower 
appellate Court should have extended the 
period for payment by its own decree. No 
other point was urged in the appeal. 

The lower appellate Court is of opinion 
that it had no jurisdiction to extend the 
time as it had done on the application 
under S. 148, Civil P. C. and in support oi' 
that opinion has referred to certain deci¬ 
sions of the late Court of the Judicial 
Commissioner of Oudh. Those decisions 
are Narendra Bahadur Sinyh v Ajudhia 
Prasad (l), Latifun-nisa v. Achambhit 
Lai (2) ; Hasibunnisa v. Mahmud unnisa 
(3) and Imam Din Klian v. Abdul Sattar 
Khan (4). The ratio decidendi of these 
decisions is that the jurisdiction with 
which a Court is invested hy the provi¬ 
sions of S. 148 in the matter of enlarge¬ 
ment of time is restricted to cases where 
time for doing an act is lixed hy the 
Court, otherwise than by its decree in a 
suit. The basis on which this opinion 
'rests lies in the fact that when once a 
decree has been made it cannot ho varied 
or set aside except on appeal or on review. 
But once an appeal is preferred from a de¬ 
le ree the appellate Court becomes seised of 
It he entire proceedings and becomes vested 
with the jurisdiction of confirming, vary¬ 
ing or reversing the decree from which 
the appeal is preferred : vide R. 32, O. 41, 
Civil P. C. It follows that the ap¬ 
pellate Court had jurisdiction to extend 
the time though not under 8. 148, but 
under the provisions of R. 32, O. 41, Civil 
P. C., by varying the decree of the Court 
of first instance’in that behalf> To the 
same ellcct arc the decisions in the 
cases of Ham Dial v. Mt. Jafri Ho (jam 
(5) and (iaiuja Dhar v. Annul h Sinyh (6). 

Having regard to tho order of the lower 
appellate Court passed on the 6th July 

( 1 ) 1 tuioj mo. c, «b-6 1 . 0.448. 

(*) Lion] 14 O. C. 85=10 I. C. 721. 

( 4 ) [1914] 17 O. 0. 877=27 I. C. 410. 

(4) A. I. R. 1024 Oudh 102. 

<6) [1904] 7 O; C. 8611. 

*0) [lOCM] n (). <\ 144. 
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1926 already referred to, there can he no 
question that that Court was of opinion 
that the present case was a fit case in 
which an extension of time might he made. 
The only error which the lower appellate 
Court committed was its refusal to in¬ 
corporate that order into its decree. 

We accordingly allow this appeal and 
modify the decree of the lower appellate 
Court and that of the Court of first in¬ 
stance hy extending the period of payment 
to the date on which the payment was 
actually made by the plaintiff-appellant 
in pursuance of the order of the appellate 
Court passed on the 6th July 1926. The 
appellant will receive his costs from the 
respondents in this Court. As regards the 
costs in the lower Courts we affirm the 
order of those Courts. 

R .D. Decree modi lied . 
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Raza and Pullan JJ. 

Bishunath Saran Sinyh — Plaintiff — 
Appellant. 

v. 

Suraj Pal Sinyh and others — Defend¬ 
ants—Respondents. 

S. A. No. 142 of 1927, Decided on 2Lst 
October 1927, from tho decree of the 
Dist. Judge, Rae Bareli, D/- 20th January 
1927. 

(a) landlord and Tenant — Compromise 
granting theUa of whole tillage to under-prop¬ 
rietor docs not affect his under-proprietary 
rights . 

\\ here the under-proprietor obtained by com¬ 
promise, a lease cr thoka of the whole village, 

Hold : his rights as under proprietor in res¬ 
pect of the plots shown to be hold by him as Sir 
holder were not affected. [P 84 C *2] 

[h] Evidence Act, S. IIG—Kahuliyafs hy some 
members of tenant's family can have no effect 
upon the under-proprietary title of the tenant. 

Where some of the members of the tenant’s 
family under misapprehension of their title 
executed kahnliat but the tenant was not put 
into possession by such kabulivat or by any 
lease executed by the landlord and remained in 
possession of his own .Sir plots, the execution of 
tho kabuliat having no effect upon his posses¬ 
sion or title, 

Jleld : no question of estoppel would arise 
under S. 116 : A, l. It. 1915 1\ C. 96, Foil. 

[P 34 C *2] 

Had ha Krishna —for Appellant. 

Mahabir Prasad —for Respondent L 

Judgment. —This appeal arises from a 
suit brought by a tnluqdar for a decla¬ 
ration that the defendants arc not under- 
proprietors in certain specific plots in tho 
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village of Asapur in the Eae Bareli dis¬ 
trict. It appeal’s that the ancestors of 
the defendants were at one time proprie¬ 
tors in the village. We do not know 
when they ceased to he proprietors, but 
we do know that in the year 1861 they 
were able to show that they were sir hol¬ 
ders in these plots, and the Court decided 
that the taluqdar could not enhance their 
rents. We also know that in the year 
1868 they applied to be given a sub¬ 
settlement, but a compromise was entered 
into in that year, which was incorporated 
in a decree, by which they were given a 
theka, or lease of the whole village until 
the end of the settlement but without 
rights of transfer. In the year 1899 the 
taluqdar ejected them by suit from the 
theka, but they retained possession of the 
sir land as is shown by a report made by 
the qanungo in March 1901. In August 
of that year certain members of the 
family executed a kabuliyat which is a bare 
agreement to pay rent on these plots, for 
a period of years, written on a printed 
form. This kabuliyat was succeeded by 
anothor kabuliyat, but no kabuli>at exists 
after the year 1917. 

In the year 1918 the taluqdar 
issued a notice of ejectment on the 
defendants, and in reply the latter 
filed a suit claiming under-proprietary 
title in theso plots. The revenue Court 
decided in favour of the defendants, and 
that decision has becomo final. This suit 
was filed in the civil Court in the year 
1923 and botli the Subordinate Judge and 
the lower appellate Court have held that 
the defendants are under-proprietors. The 
taluqdar has come to this Court in second 
appeal and pleads that the under-proprie¬ 
tary title of the defendants has never 
been established. Now there is a clear 
finding of fact in both the Courts below 
that the defendants were under-proprie¬ 
tors in the year 1861 and in the year 
1868 when they brought their claim for 
sub-settlement. We are not prepared to 
go behind that finding [\n second appeal, 
but we have assured ourselves that the 

finding is based upon admissible and prima 
facie sufficient evidence. It • is, however, 
argued that, even if the under-proprietary 
title existed in 1868, it was brought to 
an end by the execution of the compro¬ 
mise filed in Court. The otTect of that 
compromise was, as we have stated above, 
to give the defendants a theka of the 
whole village until the end of the settle- 
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ment. We see no reason why an under- 
proprietor should not enter into an agree’ 
ment of this sort with the taluqdar with¬ 
out in any way damaging his own rights 
as under-proprietor in the sir plots. Whenj 
the theka came to an end by the eject¬ 
ment of the defendants they were, as has 
been pointed out by the Courts below, 
ejected only from their rights as thekadar 
hut retained possession of the sir plots, 
and this possession has continued till the 
present day. Thus in our opinion the 
compromise of 1868 had no effect upon 
the defendants’ rights to he regarded as 
under-proprietors in the specific plots. 

There remains the question of the 
effect of the kabuliyats entered into by 
some members of the family. Upon this 
point there is a concurrent finding of fact 
by the Courts below that these kabuliyats 
were entered into by certain members of 
the defendants’ family on account of a 
misapprehension or mistake as to their 
legal position, but whether this be so or 
not it is only by estoppel, as laid down in 
S. 116, Evidence Act, that the de¬ 
fendants’ title as under-proprietors could 
be affected by the execution of these kabu* 
liats. S. 116 is designed to meet the case 
of a tenant who lias been put in posses*' 
si on by his landlord and it was based on 
the provisions of English law which en¬ 
acted that a tenant who has been so let; 
into possession could not deny his land-* 
lord s title. This has been held by their 
Lordships of the Privy Council in liilas 
Kunwar v. Dcshraj Ran jit Singh (l). I* 1 
the present case the defondants were not 
put into possession by theso kabuliyats or 
by any lease executed by the landlord.. 
They remained in possession of their own 1 
sir plots, and the execution of these kabu¬ 
liyats had no eff ect upon thoir possession 
or upon their title. Moreover it is not 
the case that the landlord’s title was im' 
pugned during the tenancy. It was not 
impugned until the suit was brought by 
the defendants two years after the last 
kabuliyat has expired. Thus on this point 
also we are prepared to agree with the 
view of the Court below, and to find that 
the under-proprietary title of the defen¬ 
dants has been established and has never 
been lost. 

The Court of first instance held that 
the civil Court had jurisdiction in this 
matter and it does not appear that this 

'll) A.l.K. 1915 1\C. 90=87 All. 557 = 4J I.A 
Ml (P.C.). 
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question was argued in the lower appel¬ 
late Court. In view of our findings above, 
we do not think it incumbent upon us to 
enter into a discussion on this question. 
Wo dismiss the appeal with costs. 

N.D. Appeal dismissed. 
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Raza, J. 

Sibta Din and another —Defendants — 
Appellants. 

v. 

Mt. Braj liani —Plaintiff—Respondent. 

8. A. No. L78 of L927, Decided on 8th 
August 1927, from a decree of the 1st 
Bub-Judge, Kheri, D - 29th March L927, 
in Civil Appeal No. 4 of 1927. 

Transfer of Property Act, S. 123 —Gift of 
Jand i»i which the donor has a “ shanklapdari" 
heritable non-tran<farable right is valid as 
against donor's heirs. 

Whore a person obtained a decree in the 
settlement Court declaring that he had “shank* 
lupdari” heritable non-transferable right in 
the land as against the talukdur and subse¬ 
quently executed a registered dead ol gift in 
favour of defendants and the heir of that per¬ 
son brought a suit to recover the land question¬ 
ing the validity of the gift: 

Held: that tho deed of gift was valid. Tho 
restriction on tho right of transfer in the 
decree of tho settlement Court was intended for 
the benefit of tho tulukdar and his heirs and 
not of the decree-holder and his lioirs: 14 
O. ('. 114; 2 O. C. 252 and 15 O. C. b7, Pol!. 

[P 35 C 2, P 30 C 1] 

Pearey Lai Varma —for Appellants. 

It. N. Shukla and G. S. Bajpai —for 
Respondent. 

Judgment—This is an appeal from 
a decrtMi of the First Subordinate Judge, 
Kheri, dated 29th March 1927, setting 
aside a decree of the Additional Munsif, 

Kheri, dated the 22nd December 192G. 

The plaintiff is tho daughter of one 
Baldeo Prasad, deceased. Balden Prus;wl 
died in 19L(>. The plaintiff brought the 
present suit for possession of certain plots 
situate in village Saidipur Harriaya alleg¬ 
ing that her father B ildeo Prasad was an 
occupancy tenant of tho land in suit and 
that she was entitled to the same as the 
heir of the deceased. 

The defendants urn the grand-nephews 
of Baldeo Prasad. They resisted the claim 

<7n various grounds, and set up a regis¬ 
tered deed of gift executed by Baldeo 
Prasad in their favour on the 2nd Decem¬ 


ber 1915. They alleged that Baldeo 
Prasad was the under-proprietor of the 
land in suit. It was further alleged that 
even granting that Baldeo Prasad had a 
non-transferable qahzadari right in the 
land in suit under the settlement Court 
decree, the condition forbidding transfer 
contained in the decree was only for the 
benefit of the superior proprietor and the 
plaintiff was not entitled to the assistance 
of the Court. 

Tho learned Munsif accepted the defence 
and dismissed tho plaintiff’s suit, hut on 
appeal the learned Subordinate Judge re¬ 
jected the defence and decreed the plain¬ 
tiff’s claim with costs. The defendants 
have now come to this Court in second 
appeal. 

I think this appeal should he allowed. 
The settlement Court had given Baldeo 
Prasad a decree declaring that he had 
'shanklapdari’ heritable non-transferable 
rights in the land as against the taluqdar 
of Mahewa. The taluqdar’s agent had 
admitted in that litigation that Baldeo 
Prasad had qahzadari heritable non- 
transferable rights in the land, ft must 
he held, therefore, th it Baldeo Prasad had! 
‘qahzadari' or ‘shanklapdari’ heritable 
non-transferable rights in the land in 
suit. He executed a registered deed of 
gift in favour of the contesting defendants 
on the 2nd December L9L5. The defen¬ 
dants are in possession of the land under 
that deed. The plaintiff brought the 
present suit questioning the validity of 
the said deed. In my opinion she is not 
entitled to the assistance of the Court 
under the circumstances of the case. In 
the cise of Hirday Brhari v. Praq 
Tiwari (l) the plaintiff who held certain 
lands under a decree of the settlement 
Court, granting ‘qahzadari* without the 
rights of transfer, mortgaged them with 
possession to the defendant and subse¬ 
quently brought a suit to recover posses¬ 
sion thereof on the ground that the mort¬ 
gage, being of an occupancy holding, was 
invalid. It. was held that the mortgage 
in breach of the conditions of tbo settle¬ 
ment decree was not a tranfser for an 
illegal purpose within the meaning of 
S. 6, Transfer of Property Act, or for an 
unlawful object or consideration within 
the meaning of S. 23, Indian Contract 
Act. It was held further that the con¬ 
dition forbidding transfer contained in 
the settlement decree wa s only for the 
~(t) f 1*311 j 14 0. r. U4=li I. 0. 527. 
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benefit of the superior proprietor and that 
the plaintiff was not entitled to the 
assistance of the Court in undoing his 
own act. The case of Rampher Singh v. 
Ram Kh cl a wan Singh (2), was followed 
in Hirday Beliari v. Prag Tiwari (l). 
In Rampher Singh v. Ram Khelawan 
Singh (2) the plaintiff had brought the 
suit questioning the validity of the trans- 
fer made by his father in respect of 
certain land for which the latter held a 
settlement Court decree under which he 
had a heritable but not a transferable 
right in the property. It was held that 
it was not open to the plaintiff to ques¬ 
tion the transfer made by his father in a 
suit against the transferee. The restric¬ 
tion on the right of transfer in the decree 
of the settlement Court was intended for 
the benefit of the taluqdar and his heirs 
and not of the decree-holders and their 
heirs. The ruling in the case of Wazir 
Mohammad v. Har Prasad (3) also helps 
the appellants in this case. 

It is clear that Baldeo Prasad himself 
could not question the validity of the 
deed of gift which was duly executed by 
him in favour of the defendants. The 
plaintiff, who is his heir, cannot he in a 
better position. 

The result is that I allow the appeal, 
and setting aside the decree of the lower 
appellate Court restore the decree of the 
first Court. The appellants will get their 
costs from the respondent in all the three 
Courts. * 

• n.D. Appeal allowed, 

“( : i) [1899] 2 0»C. 2627 

(3) [191*2] 15 O. C. 01=13 1. C. 013. 
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King, J. 

HhUre Khan and others —Appellants* 

v. 

Empcro )—Opposite Party. 

Cr. A. No. 133 of 1927, Decided on 
16th March 1927, against the order of 
the Session Judge, Gonda, D/- 16th Feb¬ 
ruary 1927. 

Penal Code , .S’.s, 301 and 825 —Accused not 
knowing that injuries were likely to cause death 
—No intention oj causing death or injury 
likely to cause death—Injuries not directly 
responsible for death—Conviction under S. 304 
is not proper , but should be under S. 325. 

Where the accused could not have known 
that they were inflicting such injury as would 


1928 

be likely to cause death and the intention of 

causing de ith or of causing such bodily injury 

as was likely to cause death was not even 

•> 

imputed to them and the injuries were not 
directly responsible for the death, but the death 
was only an indirect consequence of the 
wounds. 

Held : that the accused cannot be convicted 
under S. 304, but the conviction should be 
under S. 325. [P 37 0 2] 

St. G. Jackson —for Appellants. 

H. K. Ghosh —for the Crown. 

Judgment. —Fifteen men were put 
on their trial before the learned Sessions 
Judge charged under S. 304 with having 
caused the death of Munne Khan. The 
evidence shows that Munne Khan was 
thekadar of the village and that he had 
left a box containing ornaments with one 
Mahabir, a tenant of the village. Ap¬ 
parently this box had been left in 
Mahabir’s custody so as to escape an at¬ 
tachment which Munne Khan apprehen¬ 
ded. About a month before the assault 
in question a burglary occurred in Maha¬ 
bir’s house and this box was stolen. 
Mahabir made a report at the thana and 
was accompanied by Munne Khan de¬ 
ceased. In this report they named three 
ot the present accused, namely, Bhairon, 
Dwarka and Nirhu (besides some other 
persons) as suspected. The result was 
that the police in making their investi¬ 
gation searched the houses of the persons 
named. This fact is said to furnish the 
motive for the assault upon Munne Khan 
on the 22nd of August. 

The evidonco for the prosecution shows 
that on that day when Munne Khan was 
returning from his fields to his house at 
midday a gang of 15 men who were lying 
in wait for him in juar field set upon 
him with lathis and beat 1 him very 
severely. The appellants were members 
of this gang and took an active part in 
the attack. His brother Mohammad 
Sharif came to his rescue, but was also 
attacked and beaten by some of the ac¬ 
cused. One Goli, a ploughman, also in¬ 
tervened to protect Munne Khan, but 
himself was attacked and received in¬ 
juries. Two other witnesses Bhagwan 
Din and Razak profess to have been eye¬ 
witnesses of the assault. 

All these four witnesses name all the 
accused who are appellants heforo mo. 

I may mention that the learned Sessions 
Judge acquitted three of the accused 
giving them the benefit of doubt and 
released two of them under the provisions 
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of S 562. One of the accused is ab¬ 
sconding. The remaining 9 were convic¬ 
ted and sentenced to various terms of 
imprisonment under S. 304, I. P. C., and 
they are the appellants before me. 

All the appellants were named in the 
first report made by Ibrahim at the 
thana. They are all named by every one 
of the 4 witnesses also as having taken 
a, more or less active part in the assault. 
The statement of Munne Khan deceased 
was taken in hospital when he was in a 
weak state, but still able to make a 
statement. He expressly named Bhairon, 
Bhure Khan, Qutub Khan, Dwarka and 
Nirhu among his assailants, but his 
statement shows that there were also 
other persons. 

It has been urged for the appellants 
that if the motive for the attack was the 
fact that Munne Khan had mentioned 
-certain persons as suspected of the burg¬ 
lary in Mahabir’s house then that would 
no doubt explain why those persons 
should attack Munne Khan, hut it fur¬ 
nishes no explanation why other persons 
such as Bhure Khan and Qutub Khan 
should join in the assault. The evidence 
shows that there has been some ill-feel¬ 
ing between Bhure Khan and Qutub 
Khan on the one hand and Munne Khan 
and his brothers on the other, because 
the former had ejected his sister-in-law 
from a holding and this sister-in-law is 
an aunt of Munne Khan and his brothers. 
The ejectment took place some years ago 
and although it must have caused some 
ill-feeling between the parties it does not 
furnish a very convincing motive for an 
attack of this nature by Bhure Khan 
upon Munne Khan since the grievance 
due to the ejectment would seem to have 
been felt rather by Munne Khan than by 
Bhure Khan, who was the person who 
•caused the grievance. 

The witnesses have, however, stated 
that all the accused are associates and 
combine with each other and it is also 
stated that Munne Khan being thekadar 
of the village used to take bcjer from the 
tenants thereby bringing himself into 
, •unpopularity. This would furnish a 
reason for the other villagers joining 
with Bhairon, Dwarka and Nirhu in 
the assault upon Munne Khan. 

Whatever the motive may be, the evi¬ 
dence at least is perfectly clear that all 
the appellants did join in the assault 
upon Munne Khan and did hammer him 


mercilessly. They also beat Muhammad 
Sharif and Goli who came to the rescue. 
These prosecution witnesses have been 
believed both by the Judge and by the 
assessors and I see no reason for discre¬ 
diting their evidence. The attack took 
place in broad day light and the witnesses 
knew all the appellants from before¬ 
hand. 

The learned counsel for the appellants 
has argued that no case has been made 
out under S. 304, I. P. C., since the 
medical evidence show’s that the accused 
could not have known that they w r ere 
inflicting such injury as would ho likely 
to cause death. The intention of causing 
death or of causing such bodily injury as 
was likely to cause death is not even 
imputed to them since it is perfectly ob¬ 
vious that they had Munne Khan com¬ 
pletely at their mercy and they did not 
do more than inflict a very severe heat¬ 
ing, breaking certain hones in the arms 
and hands, hut they evidently did not 
intend to kill him. The Civil Surgeon 
deposes that death was due to blood ( 
poisoning due to toxic absorption from 
the blood. He also states that these 
injuries are not directly responsible for 
the man’s death. 

It is the poison that killed him. 

This means that the injuries inflicted 
would not in the ordinary course of na¬ 
ture have caused death. Blood poison¬ 
ing was an unfortunate complication. 
Death from blood poisoning might result 
even from very minor injures that could 
not conceivably cause death in the ordi¬ 
nary course of nature wdien inflicted upon 
a healthy man. Munne Khan lived for 
tw r o months after the assault and then 
died from blood poisoning which was 
only an indirect consequence of his 
wounds. 

In my opinion the accused in the cir¬ 
cumstances cannot be convicted under 
S. 304, hut the conviction should be 
under S. 325, I. P. C , although the 
alteration of the sentence makes very 
little dillerence. The only practical 
ditlorence is in the case of Bhure Khan, 
who has been sentenced to 8 years’ rigor¬ 
ous imprisonment, whereas the maxi¬ 
mum term under S. 325 is 7 years. As 
the assault was premeditated and un¬ 
provoked and the deceased had been ham¬ 
mered very severely I think Bhure Khan 
who seems to have been the ringleador 
and who has according to P. W. 8 been 
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imprisoned three times before for marpit 
deserves the maximum sentence. The 
other accused have received lesser sen¬ 
tences and I see no reason to interfere 
with the sentences imposed. 

The result is that I alter the convic¬ 
tion from one under S. 304, I. P. C., to 
one under S. 325, I. P. C., and reduce 
the sentence of Bhure Khan from 8 years 
to 7 years rigorous imprisonment. The 
sentences of the other appellants are 
maintained. 

R.D. Conviction altered. 
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Wazir Hasan and Raza, JJ. 

Taluqdar Khan and others —Plaintiffs 
—Appellants. 

v. 

Mt. Khairulnisa and others — Defen¬ 
dants—Respondents. 

S. A. No. 193 of 1927, Decided on 13th 
October 1927, from the decree of the 
Addl. Sub-Judge, Gonda, D/- 28th March 
1927. 

Ctri/ P. G\, S. 17— Previous objection in exe¬ 
cution dismissed as premature — Subsequent 
suit in respect oj the same plots is not barred — 
Civil P. C., S. 11. 

Plaintiffs in the present suit were some of the 
defendants in a previous Ruit. That suit was 
decreed against the othor defendants but dis¬ 
missed sis against the presont plaintiffs. The 
decree-holder in that suit started execution 
proceedings and the present plaintiffs objected 
as regards execution iu respect of their plots 
but their objections were disallowed as pre¬ 
mature. They sued for declaration and also 
prayed for possession of the same plots in the 
event it were found they were not in possession 
The Courts below dismissed tho suit on the 
ground that it was b.irred by the provisions of 
S. 4 / , Civil 1 . C. Ill the lower appellate Court 
tho plaintiffs asked that tho plaint in tho pre¬ 
sent suit might be treated as proceedings under 
S. 47. The Court below refused the prayer on 
the ground that proceedings under S. 47 were 
barred by tho rule of res judicata arising out of 
the previous order in execution. 

llehl: that tho suit was not barred bv tho 

rule of res judicata and it should bo treated as 
proceedings under S. 47. [p > ^ i,j 

Radha Krishna— for Appellants. 

,4/i Raza for Respondents 1-6. 

Judgment -This is tho plaintiff's ap¬ 
peal from the decree of the Additional 
Subordinate Judgo of Gonda, dated tho 
28th March 1927, affirming tho decree of 
J , unslf of the same place, dated the 

12th August 1926. 
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In the suit, out of which this appeal 
arises, the plaintiffs asked for a relief of 
declaration for a 2/3rds share in certain 
plots of land situate in village Baundhar; 
pargana Ufrala, in the district of Gonda. 
They also prayed for possession of the 
same plots in the event it was found 
that they were not in possession. The- 
Courts below dismissed the suit on the 
ground that it was barred by the provi¬ 
sions of S. 47, Civil P. C., 1908. 

In the lower appellate Court the plain¬ 
tiffs asked that the plaint in tho present 
suit might he treated as proceedings 
under S. 47. The Court below has re* 
fused the prayer on the ground that pro* 
ceedings under S. 47 were barred hv the* 
rule of res judicata arisiug out of a pre¬ 
vious order, to which reference shall 
hereafter be made. 

We are of opinion that there is no bar 
of res judicata and the plaint in the pi’®" 
sent suit should have been returned to 
the plaintiffs for being presented as an 
application in execution proceedings to 1 
to the proper Court. 

Tho facts are as follows *. 

One Bismillah Khan bad a son, Muhaui~ 
mad Khan, and four daughters. Muham¬ 
mad Khan entered in course of time into 
the possession of the entire estate of his* 
father, Bismillah Khan, on tho death of 
the latter. Eventually the threo sisters 
and the representative of tho deceased 
sister brought four suits for tho recovery 
of their shares in the inheritance of their 
father Bismillah Khan. Naturally* 
Muhammad Khan was the foremost de¬ 
fendant in the suits. But while Muhanv 
mad Khan was in possession of the estate 
he had made several alienations. These- 
alienees were made party defendants to 
tho four suits. They wore large in- 
number and amongst, them wore tho pre - 
sent plaintiffs. Muhammad Khan con¬ 
fessed judgment and there was anot her 
defendant who compromised with the* 
plaintiffs of those suits. Tho suits wore 
decreed against Muhammad Khan and 
the said defendants hut they were dis¬ 
missed against the prosent plaintiffs and 
also against other defendants. They were 
instituted on tho 13th July 1915 and the 
decrees were passed on tho 5th August 
1918. All this happened in tho Court of 
tho Subordinate Judge of Basti in the 
Province of Agra. The suits and the 
decrees included cortain items of property 
which wero situate in the district of 
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Gonda. In that class of property were 
included the plots now in question. On 
the date of the suits mentioned above the 
plaintiffs of the present suit hold a pos¬ 
sessory mortgage of the plots in suit 
dated 16th February 1915, executed by 
Muhammad Khan. During the pendency 
of those suits, that is on the 8th March 
1916, they had obtained a sale deed of the 
same property from the same Muhammad 
Khan. 

It is agreed that the silo being pen¬ 
dente lite is wholly inoperative against 
the interests of the decree-holders of 
those suits ; hut there is no doubt that 
the mortgage subsists and the decrees of 
the four suits mentioned above had not 
the effect of wiping off the said mortgage 
for the simple reason that the plaintiffs 
of those suits were granted no relief 
against the present plaintiffs. In other 
words, their suit was dismissed against 
the latter. The mortgage, therefore, 
subsists. 

It appears that execution proceedings 
were taken by the decree-holders first in 
the Basti Court and afterwards in the 
Court at Gonda. We have before us the 
four applications which were made in the 
four suits mentioned above in the Court 
of the Subordinate Judge of Basti for 
execution (Exs. 24 to 27). There were 
two distinct reliefs for which prayer was 
made in those applications. One was for 
possession of the properties situate with¬ 
in the jurisdiction of the Basti Court. 
The second was for a certificate of transfer 
to the Gonda Court for execution pro¬ 
ceedings being taken in that Court in 
respect of the properties situate in the 
district of Gonda. It follows that the 
reliefs did not embrace any proceedings 
against the present plaintiffs because the 
properties in which they were interested 
were not situate within the jurisdiction 
of the Basti Court but wore situate with¬ 
in the jurisdiction of the Court at Gonda. 
The plaintiffs, however, misconceived the 
scope of the execution applications and 
tiled certain objections in the Gonda 
Court which were rightly thrown out by 
that Court on the ground that there were 
no execution proceedings being taken 
against them. The order is dated 7th 
February 1925 and is as follows : 

'I ho report of the execution clerk shows that 
the decree has not been executed against these 
objectors They have, thcroforo, no grievance 
at present in the execution department. Their 


objection is, therefore, disallowed on this 
ground. 

It is the above order which the Courts 
below in the present case consider to 
have the effect of res judicata in respect 
of the present proceedings. To our mind 
that order has no such effect. In the 
lirst place, as already pointed out, there 
was no relief sought in the applications 
with reference to which this order was 
passed against the present plaintiffs nor 
was any relief sought to he obtained in 
respect of the property situate in the 
Gonda district, as already said. In the 
second place, in the column relating to 
the name of the persons against whom 
execution was being applied for the only 
name entered is the name of Muhammad 
Khan and the confessing defendant of 
those suits. In the third place, the order 
under consideration rightly and clearly 
does not decide the merits of the objec¬ 
tions which the present plaintiffs had 
laid before the Court responsible for that 
order. Indeed the effect of the order is 
simply this : that the objections were pre¬ 
mature and uncillcd for. This leads 
clearly to the inference that the right to 
object would arise at a proper time in a| 
proper Court. We accordingly think that! 
this was a fit case in which the plaint oh 
the present suit should have been treated 
as proceedings under S. 47, Civil P. C. 
As such it could not be entertained by' 
the Munsif into whoso Court the plaint 
was filed. The proper Court was the 
Court of the Subordinate Judge of Gonda 
to whose Court the decrees were trans¬ 
ferred for execution by the Court at 
Basti. 

We accordingly allow this appeal, set 
aside the decrees of the Courts below and 
direct that the plaint of the present suit 
he returned to the plaintiffs-appollants 
for the purpose of being presented as an 
application under S. 47, Civil P. C., to 
the Court of the Subordinate Judge of 
Gonda. In the matter of costs, wo direct 
that the parties shall hear x their own 
costs all through. The plaintiffs have at. 
evory stage of tho proceedings until 
to-day seem to have taken a wrong course 
of conduct and they are, therefore, not 
entitled to any costs. 

N.D. Appeal allowed. 
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Stuart, C. J., and Waziu Hasan, J. 

Naivab Sharaf Jahan Begum —Decree- 
holdei—Appellant. 

v. 

Mohammad Sadiq Ali Khan— Judg¬ 
ment ’debtor—Respondent. 

Execution of Decree Appeal No. 45 of 
1926, Decided on 16th December 1926, 
from the order of the Sub-Judge, Sitapur’ 
D/- 17th September 1926. 

(fl) Civil 1 . C iS. 52 Hoils and profits 

arising out of debtor's immovable property arc 
his assets . v 

Rents and profits are legal iucjdeuts of im¬ 
movable property and must bear the same 
character as the property itself, i. e., rents and 
profits accruing from immovable property of 
the deceased debtor arc his assets: 1 /. A 
2C8 and A. I. It. 1924 Mad. 530, Foil. [P 40 C 2] 

(b) Civil P. C ., O, 40, R, 1— Moncjf decree to 
t c realized from asset-t of the deceased debtor — 
Decree-holder proceeding against assets in 
possession of one of the heirs only and not 
willing to leave anything for his family's main¬ 
tenance—Appointment of receiver would not be 
Just, 

Where a money decree against tlio assets o f 
the deceased debtor was sought to be executed 
only against the property of the deceased in 
possession of only one of the many heirs hold¬ 
ing deceased’s assets and tho decree-holder 
asked for the appointment of a receiver in 
respect of the whole of the property of such heir 
so as not to leave anything for the maintenance 
of his family, although the heir was willing to 
place certain property under tho management of 
the receiver and allow the appropriation of the 
profits thereof towards payment of the decree. 

Held: that it would not be just or convenient 
to appoint a receiver in respect of the whole of 
the property in possession of the heir. 

I shari Prasad, Habib Alt Khan and 
Girja Shankat — for Appellant. 

Bisheshtcar Nath, Bishambhar Nath 
and Mujtaba Husain—lor Respondent. 

Judgment —This is the decree-holder’s 

appeal from the order of tho Subordinate 
.Tudgo of Sitapur, dated tho 17th Sep¬ 
tember 1926, in proceedings relating to 
the execution of the decree dated the 3rd 
January 1923 obtained by the appel¬ 
ant, Nawab Sharaf Jahan Begam. against 
the respondent, Nawab Mirza Mohammad 
Sadiq All Khan, and several others from 
the Court of the Subordinate Judge of 

Lucknow, for a sum of rupees three lacs 
and inteiest. The decree was transferred 
to the Court of the Subordinate Judge of 
Sitapur for execution under an order 
dated the 30th April 1924, passed by the 


Subordinate Judge of 


Court of the 
Lucknow. 

^ The decree-holder is the widow of late 
Nawab Mirza Mohammad Baqar Ali 
Khan, resident of the city of Lucknow 
and taluqdar of the estate of Kanwa 
Khera, situate in the district of Sitapur. 
The decree is for the dower debt, and its 
satisfaction is directed to be made from 
the assets of the deceased Nawab Mirza 
Mohammad Baqar Ali Khan. Besides 
the respondent Mirza Mohammad Sadiq 
Ali Khan, who is the eldest son of the 
deceased Nawab and the heir-at-law to 
the taluqdari estate, there are several 
other judgment-debtors, who were sued 
in the character of heirs to the estate of 

the late.Nawab. 

The application for execution, out of 
which this appeal arises, asks the relief 
of the appointment of a receiver in respect 
of 53 villages, constituting the taluqa of 
Kanwa Khera and held in possession by 
the respondent Nawab Sadiq Ali Khan. 
On an objection raised by the respondent, 
the learned Subordinate Judge iias rejec* 

ted the application of the decree-holder on 

tho main ground that tho profits of the 
estate, as they would accrue from year to 
^ ear, are not assets of the deceased Nawab 
Mirza Mohammad Baqar Ali Khan. 

We do not agree with the learned 

Subordinate Judge. It is admitted that 

the villages, in respect of which an order 

for appointment of a receiver is prayed 

foi, are the assets of tho deceased Nawab. 

It follows, according to our judgment, 

that tlie rents and profits accruing from 

the villages are also his assets. Rents 

and profits are legal incidents of immov 

able property and must boar the same 

character as the property itself. The 

matter is concluded by the decision of 

their Lordships of the Judicial Committee 

in the case of Oolagappa Chetty v. 1). Ar m 

huthnot (1). Their Lordships observed: 

Primn facie tho polliom was hereditary If if 
was hereditary and descended to tho minor son 
as tho heir of his father, tho income of the 
zunindary was liable to pay tho dobts incurred 
by the decoised zamindar. 

This decision was followed in the Full 
Bench case of Kadi rvehtsami Nay agar v. 

K a stern Development Corporation Ltd., 
London (2), decided by Sir \V. S. Schwabe, 

C. J., and C. Trotter and Ramosam JJ- 
Now remains the question as to whether 

(1) [1874] 1 I. A. 268=14 B. L. R. 115=3 Sar. 
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(2) A.I.R. 1921 Mad. 530-17 Mad. 411 (F.B.). 
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this is a fit case in which an order of 
appointment of a receiver should he 
passed. We have come to the conclusion 
that it is not. The respondent is only 
one of the many judgment-debtors. Sub¬ 
stantial portions, other than the taluqa 
in possession of the respondent, of the 
assets of the deceased Nawab, are held by 
or adjudged in favour of the other heirs. 
Amongst such portions are the Govern¬ 
ment promissory notes of the value of 
Rs. 2,13,000. Besides, the decree-holder 
by asking for the appointment of a 
receiver of the whole taluqa asks for the 
dispossession of the respondent from the 
same. Admittedly the taluqa has devolved 
exclusively on the respondent by right of 
succession under the provisions of the 
Oudh Estates Act, 1869. The decree- 
holder does not ask for the appointment 
of a receiver in respect of only a portion 
of the taluqa. At the hearing of the 
appeal the learned counsel for the respon¬ 
dent, on instructions from his client, ex¬ 
pressed his readiness to place under the 
management of a receiver 6 villages 
yielding a net profit of Rs 21,640 per 
annum to be appropriated towards the 
satisfaction of the decree till it was 
satisfied in its entirety. The pleader for 
the decree-holder refused to accept the 
arrangement. It will thus appear that 
the decree-holder is not willing to leave 
any margin in the assets even for the 
maintenance of the respondent and his 
family and for his daily necessaries Had 
she done so it would have been consistent 
with the course pointed out by their 
Lordships of the Judicial Committee in 
the case of Lai Rajindra Narain Singh 
v. Sundara Bihi (3). 

Having regard to the above circum¬ 
stances, therefore, we do not consider that 
it would be just or convenient to make an 
order for the appointment of a Recoiver 
in respect of the whole taluqa. On these 
grounds we dismiss this appeal. As 
regards costs »wo would direct that each 
party shall bear her and his costs in both 
the Courts. 

G.B. Apical dismissed. 


(3) A. I. R. 1U25 P. C. 176=17 All. 385=52 
A. 262 (P.C.). 
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Pullan, J. 

Abdul Ghafoor Khan —Defendant—Ap¬ 
pellant. 

v. 

Karamat Khan —Plaintiff — Respon¬ 
dent. 

S. A. No. 250 of 1927, Decided on 24th 
October 1927, from the decree of the Bub- 
Judge, Sultanpur, D- 21st April 1927. 

Cudh Rent Act, S. 5, Proviso—Tenancy cov¬ 
ered by the proviso can be mortgaged by the 
original tenant. 

The representative of an occupancy tenant 
who has mortgiged his occupancy holding can¬ 
not challenge the mortgage on the ground that 
it is void in law if the tenancy is one covered 
by the proviso to S. 5: l 6 * O. C. 67 Foil: A. I. II. 
11)25 Oudh 401 and A. I. H. 1025 Oudh 457. 
Dlss. from. [P 41, C 2] 

Hyder H use in and A. C. Mukerji —for 
Appellant. 

R. D. Sinlia —for Respondent. 

Judgment.— The question for deci¬ 
sion in this appeal is whether the repre¬ 
sentative of an occupancy tenant who 
has mortgaged his occupancy holding can 
challenge the mortgage on the ground 
that it is void in law. The answer to 
the question depends on whether the 
tenant was an occupancy tenant by 
statute under S. 5, Oudh Rent Act, 1886, 
or whether he obtained his occupancy 
right in some other way. In the present 
case occupancy rights were conferred by 
a settlement decree subsequent to the 
year 1868 as the result of an agreement 
between the landlord and the tenant. 
The tenancy, therefore, is one covered 
by the proviso to S. 5, which says that 
nothing contained in the former part of 
the section shall affect the terms of any 
agreement in writing entered into bet¬ 
ween a landlord and tenant after the 22nd 
July 1868. In my opinion there is 
ample authority of the Judicial Com¬ 
missioner’s Court to establish the prin*| 
ciple that, in a case of this kind, the 1 
-tenant cannot challenge the mortgage! 
executed by the original tenant. It may, 
be that the rights given to the tenant ( 
were not transferable, but this was a; 
matter of contract between landlord and! 
tenant, and though the landlord could 
object to a transfer on the ground that] 
it was contrary to the agreement, the 
transfer itself was not contrary to law 
as would be the case if the tenant wore 
one, whose occupancy rights had been 
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obtained under the provisions of S. 5, 
Oudh Rent Act. The previous rulings 
on this point were considered by a Bench 
of the Judicial Commissioner’s Court in 
1911 and their decision is published in 
Wazir Mohamad v. liar Prasad (l). 
The rulings cited by learned counsel for 
the appellant are published in Umrao 
v. Narain (2) and Prat ah Bali v. Surcsh 
Dat (3). Neither of these rulings ap¬ 
pears to mo to he an authority for the 
claim made by the appellant that ho is 
entitled to challenge this mortgage and 
so resist the possession claimed by the 
mortgagee. The lower Courts have 
rightly followed the ruling cited in Wazir 
Mohamad v. liar Prasad (1). I dismiss 
the appeal with costs. 

N.D. Appeal dism issed . 

(1) [1911] 15 O. C. 67=13 I. C. 613. 

(2) A. I. R. 1925 Oudh 401. 

(3) A. I. R. 1925 Oudh 457 = 29 O. C. 77. 
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Stuart, C. J., and Wazir Hasan, J. 

Deputy Commissioner of Hardoi — 
Defendant—Appellant. 



Syed Mairaj Rasul —Plaintiff—Res¬ 
pondent. 

S. A. No. 382 of 1925, Decided on 
24th September 1926, from the decree 
of the 4th Additional District Judge., 
Lucknow, D/- 28th April 1925. 

Grant—Annuity in the nature of mainten¬ 
ance is not heritable . 

Where nn annuity to a daughter given under 
a will of her father is clearly in the nature of a 
maintenance allowance the annuitv is not 
heritable : 23 All. 194 (P. C.), Foil, [p 42 C 2 ' 

Niamat Ullah and G. II. Thomas— 
for Appellant. 


M. Wasim —for Eespondont. 

Judgment. This is the defendant 
appeal from the decree of the 4th Add 
tional District, Judge of Lucknow, dati 
the 28th April 1925, reversing the decn 
of the 1st Additional Subordinate Judj 
of Lucknow, dated the 31st January 192 
The defendant-appellant is a mino 
whoso estato is held under tho manag- 
mont by tho Court of Wards and 
Deputy Commissioner of Hardoi is 
manager The plaintiff-respondent clau 
title to an annuity of Rs. 30 per monl 


granted to his deceased sister,- Mt. Sar¬ 
darunnisa under the will of their father, 
Syed Fazal Husain, taluqdar of Jalalpur 
in the district of Hardoi, dated 5th Nov¬ 
ember 1900. Mt. Sardarunnisa died 
unmarried on the 2nd November 1925, 
and the plaintiff-respondent, her full 
brother, is her sole heir under tho Hanafi 
Mahomedan law. The defence to the 
claim is that the annuity was not 
heritable. 

The decision' of tho question thus 
raised depends on the construction of the 
will of Syed Fazal Husain. Tho Court 
of first instance construed the will against 
the plaintiff’s claim and dismissed the 
suit. On appeal by the plaintiff the 
learned Additional District Judge has 
accepted the plaintiff’s case, reversed the 
decree of the Court of first instance and 
decreed the suit. 

In second appeal it is argued that the 
decision of the Court of first instance to 
tho effect that tho annuity granted to 

Mt. Sardarunnisa under the will of her 

•father was not heritable is correct and 
should bo restored. 

We are of opinion that the argument- 
must bo accepted. The annuity is clearly 
in the nature of a maintenance allowance. 
It is so described in the will. Tho rule 
of construction applicable to such a grant 
was stated by their Lordships of the 
Privy Council in the case of Rameshar 

Bahhsh Singh v. Arjun Singh (1). The 

rulo is that where the purpose of a grant, 
is the maintenance to tho grantee it is a; 
prima facie intention that tho grant was) 
intended to ho for life. 

The learned Additional District Judge 
has distinguished the caso just now re* 
forred to from tho present case on the 
ground that tho grant in that case was by 
means of a document which was not a 
will. Wo think that this is a distinction 
without any suhstanco. It is tho pur* 
poso ol tho grant and not tho form of the 
document on which tho rule of interpreta¬ 
tion as stated by their Lordships of tho 
Privy Council is founded. Wo liavo care* 
fully considered tho will as a whole and 
have discovered nothing in it which can 
have tho effect of displacing the obvious 
construction. 

Tho learned Additional District Judge 
and tho learned counsel on bohalf of the 
plaintiff-respondent insisted on two 

(1) [1901] 23 All. 194 = 28 I. A. 1=7 Sar. SOI 
(1\ C.). 
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features of the will which according to 
them prove the intention of the testator 
to make the annuity in question herit¬ 
able. The first is that there are no 
words of inheritance in respect of the 
annuities granted to the sons of the 
testator and yet they must be held to be 
heritable. The second is that the annu¬ 
ity made in favour of the widow of the 
testator expressly restricts it to her life, 
while thero is no such restriction in res¬ 
pect of the annuity in question. 

In the present case we deliberately 
refrain from expressing any opinion as 
to the nature of the annuities made in 
favour of the sons of the testator. It 
may be that when the question arises in 
respect of such annuities it will ho de¬ 
cided in favour of the construction that 
they are heritable, but wo give no deci¬ 
sion on that matter. As regards the 

restriction for life expressly placed on 
the annuity granted to the widow, it may 
bo that the testator had reasons to place 
such a restriction, which reasons are not 
applicable to the case of a daughter. 

The inquiry as *to why he expressly 

imposed that restriction in ono case and 

omitted to do so in the other will clearly 
lead us into the region of conjectures. 

We, therefore, allow this appeal, sot 
aside the decree of the lower appellate 
Court, and restore the decree of the Court 
of first instance with costs in all Courts. 

D.D. Appeal allowed. 

A. I. R 1928 Oudh 43 

Stuart, C. J., and Wazir Hasan, J. 

Jang Bahadur Lal and others —Defen¬ 
dants—Appellants. 

v. 

Bhaya Baghunath Singh and another 
—Plaintiffs—Respondents. 

S. A. No. 473 of 1925, Decided on 8th 
November 1926, from the decree of the 
District Judge, Gonda, D/- 4th July 1925. 

(a) Hindu Law—Alienation by father to pay 
off prior mortgage - Son* are not bound merely 

by force of pious obligat'on. 

Whoro tho alienation in suit is wholly a 
renewal of tho previous rnortg igc made by tho 
father, sons cannot be bound by tho alienation 
made by the father on tho solo ground of pious 
obligation: A. I. It. VI25 Oudh 9, Foil . 

6 [P 45 C 1] 

(5) Hindu Law— Debts—Grand son and great- 
grandson are bound by alienation made to pay 
grandfather's and great-grandfather's debt. 

An alienation of tho joint ancestral family 
property in satisfaction of tho debts of an ances¬ 


tor when fcuoh debts were neither immoral nor 
illegal and when the ancestor was the fat la. 
tho member making the alienation and the 
grandfather of another member sough; to bo 
bound and tho great-grandfather of another 
member, is an alienation for Icgil necessity; 

JL /. Ii. 1926, P. C., 10), Foil. [P 45 Cl] 

A. P. Sen and K. P. Misra —for Appel¬ 
lants. 

B isheshwa r Nat h S rivasta va —for Res¬ 
pondents. 

Wazir Hasan, J. —This is the defen¬ 
dants' appeal from the decree of the Dis¬ 
trict Judge of Gonda, dated 4th J uly 1925, 
reversing the decree of the Subordinate 
Judge of the same place, dated 3rd July 
1924. 

It is necessary to state the following, 
pedigree at. the outset of this judgment : 

(See p. 44 for pedigree) 

The two brothers, Chandi Prasad and 
Nirmal Prasad, were separate in estate 
and each was the owner of a three annas 
eight pies five kirants zamiudari share 
situate in mahal Pura Gur Dayal, patti 
Mahomed Khan in Utraula in the district 
of Gonda. On the 23rd April 1898 they sold 
the entire seven annas four pies 10 kirants 
share for a consideration of Rs. 10,000 to 
one Bismillah Chaudhri. The vendee 
entered into the possession of the share 
by virtue of the sale just now mentioned. 
Bismillah Chaudhri was succeeded on his 
death by his son, Mahomed Khan. Under 
a deed of 21st March 1914, Mahomed 
Khan mortgaged three annas eight pies 
live kirants share, which had previous to 
the sale of the 23rd April 1698, belonged 
to Nirmal Prasad, to one Bhaiya Sital 
Bakhsh Singh, who was the predecessor- 
in-interest of the plaintiffs-respondents. 
The mortgage was a simple mortgage. 
Subsequently the mortgage was put in 
suit and a decree for sale was obtained. 
In pursuance of that decree three annas 
eight pies five kirants share was sold by 
auction and purchased by tho plaintiffs 
on 23rd October 1920. Formal delivery 
of possession was made in favour of the 
purchasers on 8th August 1921. 

Moanwhilo the defendants by means of 
cortain proceedings in Court taken against 
tho heirs of tho vendee, tho details of 
which are not necessary for tho purposes 
of this judgment had obtainod possession 
of the share in question. Tho object of 
tho present suit is to recover possession 
of threo annas eight pies five kirants share 
from tho hands of the defendants. 
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The chief defence, with which we are 
■concerned in the present appeal, is that 
the property in suit being the ancestral 
joint family property of Nirmal Prasad 
and his descendants under the law of the 
Mitakshara did not validly pass out of the 
family by the sale of 23rd April 1898 
effected by Nirmal Prasad in favour of 
Bismillah Chaudhri. 

On the above question in controversy 
the trial Court held that the sale was 
invalid and on the basis of that finding 
dismissed the plaintiffs’ suit. On appeal 
the learned District Judge of Gonda came 
to fc . he inclusion that the sale of 23rd 
April 189b, was valid for the reason that 
it was effected in lieu of antecedent debts 
and was, therefore, binding on the defen¬ 
dants interests in the family property. 
He, therefore, allowed the appeal, reversed 
the decree of the Court of first instance 
and gave a decree for possession in favour 
of the plaintiffs-respondents. The sole 
question for decision in the appeal is as 
to whether the sale of 23rd April 1898 
was a valid alienation of the family pro¬ 
perty by Nirmal Prasad. 

THAKUR 

j - 

Nirmal Prasad 


Mali ip Narain 


4. Rs. 420-3-0 in part payment of a 
mortgage dated 27th July 1889, lfiade by 
Thakur Prasad. 

5. Rs. 100-7-0 in part payment of a 
simple money bond executed by Nirmal 
Prasad himself on 29ch November 1889. 

(6) Rs. 100 left with the vendee for the 
purpose of being paid to one Basant Lal 
on account of a zarpeshgi lease executed 
by Nirmal Prasad and Chandi Prasad on 
14th April 1895. 

(7) Rs. 966-4-8 received by Nirmal 
Prasad as his share of the cash payment 
of the purchase-money. 

In respect of items Nos. 5 and 6 the 
Courts below are agreed, and the finding 
was not challenged in appeal before us. 
that they constitute antecedent debts or 
Nirmal Prasad for the satisfaction of 
which he could make a valid alienation 
of the ancestral family property. 

As regards items Nos. 1 to 4 the Court 
of first instance on the authority of a 
decision of a Bench of the late Court of 
the Judicial Commissioner of Oudh, to 
which I was a party, came to the con¬ 
clusion that they do not constitute an- 
PRASAD 


Chandi Prasad 


Chhitfcan Lal 


Raj Bahadur Lnl 
(Defendant 2) 


Shoo Murat Lal 

(Defendant 3) 


Now the facts in relation to this matter 
are as follows: 

Under the sale of 23rd April 1898 
Nirmal Prasad sold his share of three 
annas eight pies five kirants for a con¬ 
sideration of Rs. 3,333-5-4. This amount 
of Rs. 3,333-5-4 was appropriated accord¬ 
ing to the finding of the lower appollate 
Court in the following manner: 

1. Rs. 1,111 in part payment of a 
mortgage dated 10th June 1886, made bv 
Thakur Prasad. * 

'iV? !V, n part lament of a 

mortgage dated 10th June 1886, rfade by 
Thakur Prasad. y 

3 Rs. 579-2-0 in part payment of 

6l " , “™ 1B89 ’ "“f 


Jang Bahadur Lal 
(Defendant 1 ) 


S1 }i“ n ? M , ur ‘“ Lal Chiranji Lal 

( e endant 4) (Defendant (x) 

tecedent debt, and as regards the last item 
No. i that Court found that the validity 
of it was not established. The lower ap* 
pel late Court in respect of the first four 

items has held that they were antecedent 

debts, and as regards the last item No. f 

its opinion is that in the circumstances 
of the case it should ho presumed that 
the amount was borrowed for legal neces¬ 
sity. The correctness of the opinion of 
the Court below is challenged in appeal 
before us. 

Now, according to the decision in (rojfl' 
f/hnr Bakhah Singh v. Baij Nath (l), the 
first four items of the consideration on 
which the sale of the 23rd April 1898 
rests do not constitu t e antecedent deb tjys 
(U A. 1. R. 19*5 Oudh 9=27 O.C. 133. 
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the trial Court had held, hut the learned 
District Judge thinks that they do. I 
still adhere to the opinion expressed in 
the cise just now mentioned that they do 
not constitute antecedent debt and I have 
nothing to add to the reasons in support 
of that opinion to what I stated in that 
case. The further question decided in 
that case was as to the validity of the 
alienation on the pure ground of pious 
obligation on the part of the sons to 
satisfy the debts of their deceased father. 
The fact that the alienation in suit was 
wholly a renewal of the previous morfc- 
gage made by the father had an important 
bearing on the decision of that question. 
In the circumstances the essence of the 
matter lay in the fact that the sons were 
sought to bo bound by the previous inort" 
gage made by the father on the sole 
ground of pious obligation, [t was held 

that they were not so hound. I am still 

of the opinion that that was a right 
decision. ^ 

Now the question which lias arisen*for 
decision in the present appeal is as to 
whether an alienation of the joint ances- 
tral family property in satisfaction of the 
debts of an ancestor when such debts 
were neither immoral nor illegal and 
when the ancestor was the father of the 
member making the alienation and the 
giandfathor of one of the defendants and 
the great-grandfather of the other defen¬ 
dants is an alienation for legal necessity 
or not. This question was neither raised 
nor decided in the case mentioned above, 
ihat case, therefore, is no authority for 
a decision in the present case. In the 
case of Secretary of Stale v. Moment (2), 
Viscount Haldane, L. C., in delivering 

the judgment of the Privy Council 
observed: 

It was suggested in tho course of the argu¬ 
ment for the appellant that a different view 
must have been taken by this Hoard in the case 
of \ atudev SadashiV Modal; v. The ('atlector of 
Hahuiiju i (8). Tho answer is that no such 
point was rained.for decision. 

The answer to the question set forth 
above must ho given in the allirmative 
having regard to the recent decision of 
their Lordships of the Privy Council in 
the ciso of Mas it Ullah v. Da mod a r Dra¬ 
wl V 4J. As observed in that case: 

U) a0l2] 40 Cal. 391=18 I. c. 22 = 10 1, A. 48 

(•I) f 1877 J 2 Horn. 99 -4 I. A. 119 (p. (; > 

(U A. 1. U. 11,20 1>. C. 101=48 All. >,18—/) 

I. A. 201 (l\ C.)I 


? he law of the Mitnkshnra proceeds on a loei- 
c, . b . as,s : rl 8hts are created by birth up to the 
Murd generation, vis., non, grandson and great- 
grandson. The son of n grandson is entitled 
oqnaliv with his father to question the validity 
dobts contracted by the ancestor after his 
death. Hts obligation to discharge the valid 

l!fh\he Hghu nCeSt ° r i9 thereforC C °-^ — 

No argument was addressed to us on 
the ground that the great-grandsons of 
lhakui Prasad have received no assets 
from the deceased ancestor. 

As regards the last item of Rs. 9GG-4-8 
received in cash by Nirmal Prasad from 
the vendee at the execution of the deed of 
sale of the 23rd April 1898, I agree with 
the lower appellate Court that in the cir¬ 
cumstances of the case it is a reasonable 
presumption to make that it formed a 
valid consideration in part of the pur¬ 
chase. Th.s view is also supported by 
the decision of their Lordships of the 
Piivy Council just now mentioned. There 
is no evidence that the money was used 
for immoral or unauthorized purposes 
Direct testimony ns to its ...prJpriE 
IS no longer available for the re lS on that 
a long time has elapsed since and the 
vendor, Nirmal Prasad, and the vendee 
Bismillah Chaudhri, are both dead 

On the above grounds I would dismiss 
this appeal with costs. 

Stuart, C. J.— Whatever doubts there 

may have been upon the point in the 
past, the recent decision of their Lord 

UliaYl h Jud l clal Committee in Masit 
Ullah Damodar Prasad (4) has now 

clearly established the law as to the 

binding nature of an alienation of joint 
i ,n Y ,> :;° ,,0l ; ty the father to 

a-ainst the m 6bt l S ° f tho «>-mdfather as 
a 0 at ist tho grandson when such debts are 

neither unmoral nor illegal >nu_ f 

Rs. 906-4-8 was in h'J• 1 rfcem <,f 

the case lv.i-i’ . circu mstanees of 
e case, a \ahd consideration in part for 

•*itli cLL m " , '" a ’' ns “>» 1‘1'peal 


U.D. 


ippeal (Iisjnissed. 


46 Oudh SlIBHKARAN SlNGH V. GANESH BaKHSH SlXGH (Pullan, J.) 


1928 


A I. R 1928 Oudh 46 

Pullan, J. 

Subhkaran Singh and another —De¬ 
fendants—Appellants. 

I 


co-sharers.When co-sharers cannot 

agree how any land held by them in common 
may be used, remedy of any co-sharer who ob¬ 
jects to the exclusive use by another co-sharer 

of lands held in common is to obtain a partition 
of lands. 



Ganesh Dakhsh Singh and others — 
Plaintiffs—Respondents. 

S. A. No. 258 of 1927, Decided on 24th 
October 1927, from the decree of the Sub- 
Judge., Sitapur, D/- 4th June 1927. 

Co-sharers Partlixon effectcd—Small plot 

left for joint use Some co-sharers planting 

trees on such plot—Others need not file a suit 

Jor portion of such plot but can get joint pos¬ 
session. 

N\ her© a partition has already been effected 
and all that the parties wish to do is to sub¬ 
divide a small portion of land left for the joint 
use of tlie co-sharers and on which some co¬ 
sharers have planted trees in an attempt to in¬ 
corporate it in their own grove, the other co- 
sharers are fully entitled to get joint possession 
of the plot without a suit for partition and the 
trees along with the land remain in the joint 
possession of the parties and all rights for¬ 
merly exercised by the co-parcenary body of the 
land, such as the rights to irrigation, shall re¬ 
main intact; A. /. )l. 1924 i\ C. 141, Dist. 

[P 40 C 2] 

Alt Zaheer —for Appellants. 

Ii ish a m bh a r Na t h Sri v a Ha va —for 

Respondents. 


Judgment. The appellants in this 
case are co-sharers in the village whe 
have taken exclusive possession of a plot 
which is recorded as being in the shami* 
bit patti of all the co-sharers. The ap¬ 
pellants have planted trees in this plot in 
an attempt to incorporate it in their own 
grove The plaintiffs in the su ifc are 
members of the co-parcenary bodv who 
put forward the reasonable plea that they 
-should be given joint possession in the 
land which was actually given them as 
jo.nt land by the partition. Tho suit has 
been resisted on many grounds, but it is 
•evident that the appellants' main inte 
rest is o retain their trees. [„ areu- 
ment I have been referred to the decision 
of their Lordships of the Privy Council 

reported m Midnapur Zamrndari Co y 
Narrsh Narata Hoy (1). Their Lordships 
in that case remarked that 

per and husbandlike rn °" [1 lntorests ,n a pro- 
lands which is not \ «• nUinn , e !* an >’ P a *t of the 

of his , co^ers° ,ngCU,t,VatCd b >; 

-exclusive use of i„’V * * u * ,Y * : * ® Uc " an 
by a co-shaiAr ;. and * 10 ' 1,1 common 

—r-r - 18 no t * au ouster of (he 


On the basis of this ruling I am asked 
to hold that the proper course for the 
plaintifts to have adopted was to file a 
suit for partition. Obviously such a 
course is impossible in a case where par-j 
tition has already been effected, and all. 
that the parties wish to do is to sub-i 
divide a small portion of land left for the 1 
joint use of the co-sharers. In my opi-;' 
nion this is a case in which tho other; 
co-sharers are fully entitled to get joint 
possession of the plot and so far the dec- 1 
ice of the lower appellate Court is correct. 

I do not, however, understand from that 
decree whether the lower appellate Court 
meant to uphold the decision of the Court 
of first instance, to the effect that joint 
possession was to he given by uprooting 
the trees, nor do I soo how joint posses¬ 
sion can he given by uprooting the ' trees; 
lather it appears to me that-, by planting 
trees on joint land the appellants imi 9 t he 
assumed to have been acting .in tho in¬ 
terests of all the co-sharers who will all 
alike profit from the planting of these 
trees. How they can enforce their rights 
to the prolits ot the trees by uprooting 
them is not clear to mo. All that, in mv 
opinion, the plaintiffs are entitled to is a 
further declaration of their rights in the 
enjoyment of (lie land, that is to say, it 
should l>e made cleir that they are enti¬ 
tled to the use of the land. It was the 
finding of the lower Court that the land 
was used tor irrigation purposes and if it 
is found that the appellants’ trees inter- 
tere with irrigation it might be necessary 
to remove them, hut there is no such 
finding ot t he Courts and I have no reason 
to suppose the planting of trees interferes 
in any way with the use of tho land for 
irrigation. T, therefore, uphold the judg¬ 
ment of the lower appellate Court hut 
add to his decree these words, that 

the trees along with tho land remain in the' 
joint possession of tlie parties and that all rights 
formerly exercised by the coparcenary body ol 
tbe land such as the rights to irrigation, shall 
remain intact. 

Under the circumstances the parties 
will hear their own costs in this appeal. 

1 he orders as to costs in the Courts be¬ 
low are maintained. 

N.D. 


Decree varied. 
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A I. R. 1928 Oudh 47 (1) 

Wazir Hasan and Raza, JJ. 


Kalicharan ami another —Defendants— 
Appellants. 


v. 

Ganeshi Lai —Plaintiff— Respondent. 

S. A. No. 163 of 1927, Decided on loth 
September 1927, from the judgment of 
the Sub-Judge, Lucknow, 1 ) - 2 nth Janu¬ 
ary 1927. 

Limitation Ac!, Art. 40 — Intention* becomes 
wrongful when defendant falls to return plain- 
tiff's articles even on demand . 

Idaintiff gave two necklaces to tho defendant 
on condition that their price would be paid if 
they would be approved and they would he re¬ 
turned if they wero not approved. The defen- 
d mt failed to return the necklaces in question 
to the plaintiff, though the latter demanded 
them hy telegram. 

Jleld : that the defendant’s possession of the 
necklaces became unlawful within the meaning 
of Art. 4'.l on his failure to return the same 
after t he receipt of tho telegram. [1* 47 C 1 ' 

M. N. Chafe - for Appellants. 

Makttnd liehari Lai and Manohar Lai 

for Respondent. 

Judgment —This is an a ppeil from a 
decree ol the Subordinate Judge, Luck¬ 
now, dated the 25th .Ian nary 1927, 
affirming a decree of the Munsif, South 
Lucknow, dated the 28th August 1926. 

The dispute in this c iso relates to two 
necklaces which the defendants had got. 
Iroin the plain!iff on condition that their 
piice would he pail if they would he 
approved and that they would he returned 
if they were not approved. The defendants 
tailed to return the necklaces in question 
t<> the plaintiff and hence the present suit 
was brought hy the plaintiff to recover 
tha price of the necklaces hy way of com¬ 
pensation The plaintiff has allowed 
credit for the amount which was due 
from him to the defendants on a pro-note 

executed hy him in favour of tho defen¬ 
dants. 


The claim was resisted hy the defe 
danf on various grounds. 

It has been found hy the lower appt 
late f,<mrt that, the necklaces were n 
pledged as security, as alleged hy the d 
fondants ; hut wore given to them . 
condition that their price Would he pa 
1 they would he approved of Timm 
no dispute about the price of the nee 

luces or the amount which thedefendan 

Should p; iy t,, th 0 plaintiff on account 
U * of the necklaces hy way of coi 


pensation. The only question which h is 
been argued before us is the question of 
limitation. Die appellants’ learned 
counsel lias argued that the suit is barred 
hy time. The learned Subordinate Judge 
lias found that the suit is governed hy 
Art. 49, Sell. 1 , Limitation Act of 19 r >. 
1 he appellants’ learned counsel does not 
contend that the learned Subordinate 
Judge was wrong in holding that the 
suit is governed hy Art, 49, Limi¬ 
tation Act. He contends, however, that 
the suit is barred hy time under that 
article, as it was brought more than 
t hree years after the defendants’ posses¬ 
sion became unlawful. We think this 
contention is not well founded. We agree 
with the learned Subordinate Judge that 
the defendants possession of the necklaces 
hoc line unlawful on the 31st January,’ 
1923, on their failure to ret uni tho same 
alter the receipt of the telegram. The! 
suit was brought on the 27th January/ 
1926. It must he held, therefore, that 
the suit is within time. 

No other point has been ’argued in this 

appeal. W e think no case has been made 

out to disturb the judgment of tin; learned 

Subordinate Judge. The result is that the 

appeal fails and must he dismissed. Wo 

dismiss the appeal with costs. The decree 

of the lower appellate Court is confirmed 
in all respects. 

Appeal dismissed. 
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Stuart, C. J. 

Suraj Pershad and another — Defen¬ 
dants Nos. 1 and 2 Applicants. 

v. 

Ham Ail Inn and another— Plaint ill and 

efendant No. 3—Opposite Party. 

C! jv■ ^ ev Application No. 32 of 1927 
Decided on 1st September 1927, from the 
decree of the first Addl. Small Cause 
Lourt, Judge, Lucknow, I)/- 3rd May 1927. 

I rovinciat Small Cause Courts Act Sch 1 
Art *lH-~-Kuit for maintenance. 

A suit to hi- not cognizable l>v Small Causes 
( ourt under Art. 38 must hi* both in form and 
substance a suit lor muinton.incu: 'J. \ L J 

,,0# ’ FolL fl* 48 Cl] 

A loti Lai Sahsetia for Applicants. 

Pam Adhin and Uadha Krishna —for 
Opposite Party. 

Judgment. There has been a differ* 
ence nl opinion on Hie question whether a 
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suit, such as this, is cognizable by a Court 
of Small Causes. Some learned Judges con¬ 
sider that wherever the question of main¬ 
tenance is involved, however, indirectly, 
a Court of Small Causes has no jurisdic¬ 
tion to try a suit. Other learned Judges 
are of opinion that, unless the claim is 
directly for maintenance, a Court of Small 
Causes has jurisdiction. In this conflict, 
the view which I accept is the view con¬ 
tained in a decision of Mali adeo Rai v. 
Deo Nd/rain Rai (L). This was a deci¬ 
sion of two learned Judges of the Allaha¬ 
bad High Court one of whom was Sir 
Promoda Charan Banerji. In their view 
!Art. £8, Sch. 2, Act 9, 1887, refers to a 
suit which is, both in form and substance, 
a suit for maintenance. I agree with 
that view. In my opinion the present 
suit is not a suit which is in form and 
substance a suit for maintenance. I, 
therefore, dismiss this application with 
costs. 

N.D. Application dismissed. 

fJL) [190.0] 2 A. L. J. GOT—(1905) A. W. N. 

187. • ' 
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Deferr 


PUIJiAN, J. 

Firm Ram Lal Bihari Lal - 
dants—Appellants. 

v. 

Sundar Lal and another —Plaintiffs* 
Respondents, r 

S. A. No. 117 of L927, Decided on 24i 
October 1927, from the decree of tl 
Sub-Judge, Hardoi, D/- 20th Decernb 
1926. 

Civil J'. C., O 28, 11. 3— Decree passed afl 
an adjustment by lairful compromise is lairJ 
—Fact that decree-holder's expectations wc 
frustrated is no ground to invalidate t 
decree . 

Where there is an adjustment by lawful coi 
promise of the suit, the Court is bound by R. 
O. 23, Civil P, C , to pass a decree. T] 
fact that when the compromise was enter* 
into the decree-holder was unaware that ce 
tain property from which he expected to reali 
his decree had been mortgaged bv register* 
deed to a third party, does not nlfcct the righ 
of the opposite party to get a decree when the 
is nothing to show that they concealed t] 
knowledge of the mortgage from the decre 

holder - [I- 48 C 

Kaxlu Prasad —for Appellants. 

llyder Hus,’in and A. C. Mukerji—U 
Respondents. 


Judgment. —The plaintiffs in this suit 
obtained a declaration that the decree 
obtained by the answering defendants 
against a certain firm was not binding on 
them. For reasons, which need not be 
specified, the case was remanded to the 
lower Court for findings on certain issues. 
When the case came before the lower 
Court the parties filed a compromise in 
the following terms: 

In the above-noted suit on the intervention* 
of some gentlemen, a settlement has been 
arrived at between the parties in this way that 
the disputed property attached in the execution 
of decree case No. 984 of 1923 of the Court of 
the Judge of Small Causes, Cawnpore, on 14th 
August 1923, bo exonerated from the decree and 
that the plaintiffs and any property of theirs 
shall not be liable to payoff the aforesaid decree 

and that parties shall bear their respective 
costs. 

This compromise covers the questions 
in issue between the parties, was duly 
signed by the parties and was accepted by 
the Court to whom the suit had been 
remanded. Prima facie it is an adjust¬ 
ment by lawful compromise of the suit. 
To-day the learned counsel for the appel¬ 
lant, namely the decree-holder, has asked 
this Court not to pass a decree according* 
to the terms of the compromise, because 
when the compromise was entered into 
he was unaware that certain property, 
from which it appears that ho expected to 
realize his decree, had been mortgaged by 
registered deed to a third party in the 
year 1923, and that the third party in 
question had filed a suit impleading him¬ 
self, tlie appellant,, as a party. Now it 
docs not appear that this mortgage, 
whether it was or was not known to the • 
appellant before, lias any significance in 
the case which is under appeal before me. 

Its existence or non-existence does not 
affect the rights of the plaintiffs to get a 
decree and there is nothing to show that 
the plaintiffs concealed the knowledge ot 
this mortgage, which, as 1 have pointed 
out, was a registered document from the 
appellant. In my opinion this is a case 
where the Court is hound by R. 3, 0. 23, 
Civil P. C., and no case has been shown 
why a decree should not bo passed 
in accordance with that rule. I, there¬ 
fore, direct that a decree he drawn up in 
terms of the compromise filed by the 
parties. Costs in this Court also will 
ho on parties. 

N.l). Appeal allowed . 
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Full Bench 

Stuart, C. J., Wazir IIasan, Goicaran 
Nath Misra, Raza, and Pullan, JJ. 


Jagmohan Singh — PlaintilY 
lant. 


Appel 


v. 


Sheoraj Kuar and others —Defend tilts 
—Respondents. 

F. A. No. 121 of 1926, Decide 1 on 1st 
November 1927, from the decree of the 
Sub-Judge, Luoknnv, D - 20th August 
1026. 

$ £ (a) Will — Construction—Absolute estate 
conferred —Subsequent clause reduemj the 
estate must be rejected as repmjn tut ( J'er Full 
Bench). 

Where the testator has devised wh.it is on the 
face of it an absolute estate and has hub- 
sequently added a clause, which has the ap¬ 
pearance of reducing the powers of an owner of 
an absolute estate, it is necessary to decide what 
were his real intentions. If he meant to grant 
an absolute estate he cannot reduce the powers 
of the owner and an attempt to reduce those 
powers will be repelled on the ground of the 
repugnancy of the restraint : but if on the 
other hand it appears that his full intention 
has been directed towards restriction it will 
have to be held, if the restriction is good, that 
the estate is not absolute : 11 U. C. 7 and 

.1. I. It. 1021 Oudh 26, F,jpl. and Appr. (Ena- 
Hsh & /ndian ease late discussed.) [V 51 C 1J 
Where it is found that the testator had in¬ 
tended to give an absolute estate and has 
attempted to limit the rights of the holder 
owing to an erroneous view of his powers so to 
limit those rights, the attempt to limit the 
rights must be rejected on the ground of re¬ 
pugnancy. [P53C lj 

( b) Ui// -Construction—“Full proprietor q 

estate conferred—Possession of heredxtant / ajlit's 

follows. 

1 he possession of hereditary rights follows as 
a con u pienca of full proprietorship, it is not 
necessary tostite explicitly that a donee has 
heiedit irv rights when the donor intends that 
he should have them, provided the donor has 
made his meaning absolutely clear to the effect 
that the donor into have a lull proprietary 
estate. File ownership of a full proprietary 
estate includes the possession of hereditary 
nghts. [I* 52 C 1} 

I'er Misra, J. — In certain canes a testator 
tnav confer a life estate and nny also give to 
‘he donee power of appointment or power of 
transfer. Vet where clear words have l>u« 
,ls ' d in a will indicating that the donee h 
"•'•n in-ole milik and complete power. of tr.m*- 
'-*r have been conferred upon him, it is m ,t 
"‘‘e iirv in ord.-r to give effect to th * full 

!;r: r Y°"' e,r0 ' 1 tlu ’ •!«"••« th.it tlioro 

,1.1 III... I». provision ... (|„, IV,11 ,1„. 

,, l ltu ll|..„| |, j m i s „ 

IH ni«i1111• ono. 


n 
i s 
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# (c) Will—Construction — H ill drafted bn 
tin-shilled persons. 

Whore the document has been prepared by 
persons unskilled in conveyancing, tho con¬ 
struction should follow the meaning of the 
words as found to he meant by the testator. 

' [P53C1] 

£ (d) Will — Const ruction — Defeasance 
clause. (Misra, J.) 

In order to operate as a valid clause of defea¬ 
sance, the clause must amount to a definite 
gift, in favour of a definite individual in exist¬ 
ence at tho time of the gift. [p 50 C 2] 

Ah Zaheer, N i am at it l (ah and Bi she sir 
war Prasad Misra —for Appellant. 

P. L Banerji , Kameshari Day a l and 
Bisheshwa r A lath Sricastara —for Res¬ 
pondents. 

Opinion of the Full Bench 

Stuart, C. J. This is a reference to a 
Full Bench of the Court made under the 
provisions of S. 14, Local Act 4 of 1025. 
The reference was mule on tho 0th 
August, 1027, by a Divisional Bench of 
which [ was a member ; and as it was 
considered that the questions involved in 
the reference were of considerable im¬ 
portance it was directed that the Full 
Bench should consist of all the .Judges of 
the Court. The facts upon which the 
reference is Insed areas follows: A cer¬ 
tain Balden Singh executed on the 24th 
February 1011, a will (Ex. 17). a trans¬ 
lation of which will lie found at p. 5 of 
Part .1 of the printed paper hook. Tho 
plaint ilT-appel lant Thakur Jagmohan 
Singh ami the defend mts-respondents 
Sheoraj Kuar, Janki Kuar and Suraj Kuar 
are agreed that this' will was exe¬ 
cuted by Baldeo Singh, and that the 
testator was of sound disposing mind. 
Lhe lirst portion of the will is devoted to 
a devise of certain property to the testa¬ 
tor's daughters. In this it is clearly 
declared that the property in question is 
to he given at the time of tho testator’s 
death to his daughters and their heirs 
and in no circumstances is that property 
to return to the testator's family. The 
leferencj is only concerned incidentally 
with this portion of the will. 

L’he portion of this will with which 
the reference is concerned explicitly is in 
respect of t he following devise : The tos* 

*ator had a son Amhar Singh and a 
grandson Annul Singh. Both Amhar 
Singh and Annul Singh had died heloro t he 
date of tin- execution of the will The 
testator made dp posit ions of certain pro* 
l**‘ty 1,1 favour of Mahia] Kuar, widow of 


Jagmohan Singh v. Sheoraj Kuar (Stuarfc, C. J.) 


50 Oudh 

Ambat Singh and of Param Kuar, widow 
of Anrud Singh. This portion of the will 
commences by stating that the property 
which is to come into the possession of 
Mahraj Kuar and Param Kuar at the 
time of the testator’s death is to be con¬ 
sidered the estate proper, and that the 
property devised to the daughters and 
their heirs is to be considered as property 
separated from the estate. Tho will 
directs that Alaharaj Kuar and Param 
Kuar are to maintain the status of the 
estate and tho house as they exist, and are 
not to alter them. The disposition in 
favour of Mahraj Kuar and Param Kuar 
in respect of the property devised to them 
is stated to be that Mahraj Kuar is to be¬ 
come piopiietor (Malik) and possessor of 
the entire ancestral property with the ex¬ 
ception of tho property devised to the 
daughters) without any right to sell or 
moi tgage it except to meet the charges of 
land revenue, tho expenses of marriages, 
or other necessary expenses. Mahraj Kuar 
was to retain the mamgement of the pro¬ 
perty and to meet from the incomo dis¬ 
bursements in respect of the payment of 
servants, marriages, and family cere¬ 
monies, and other expenses of manage¬ 
ment. She was to support Param Kuer if 
Param Kuar agreed to live with her. 
But in evont of Param Kuar refusing to 
hye with Mahraj Kuar the net balanco 
left over from tho incomo after the pa\- 
mont of all charges was to bo divided into 

was to bo on- 
joyed by Param Kuar. Their estate was 

of a limited nature. This portion of the 

will presents no diiliculty. 

I now come to the portion of the will 

which presents difficulty and which con¬ 
stitutes the main portion on which tho 

reference is based. The will continues. 

that on tho death of Mt. Mahraj Kuar or 
Param Kuar the other will become tho 

proprietor of the property detailed at tho 

end of the will with any additional pro¬ 
perty that may exist upon the death of 
the lady who predeceased the other • and 
then follows a condition that such pro¬ 
perty is to be given to the survivor as 
proprietor with power to transfor, that 

nrnrlo \° - aV ° 1 '° • P ° W ° r t0 tr ansfcr the 

property in question by sale, mortgage 
6 or by a tostainontary devise The 

uext clause states that, should such lady 

bv will h °H haV ‘ ng Uominatcd a successor 

l0P “ Sl “ l "« 
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Mahraj Kuar predeceased Param Kuar 
and Param Kuar succeeded as survivor to 
the property in question. Param Kuar 
is now dead. It does not appear that 
Param Kuar transferred any property in 
her life-time. The learned trial Judge 
lias found that Param Kuar died intestate. 
Jagmohan Singh the plaintiff-appellant is 
admitted by the defendants-respondents 
to be the heir under the Mitakshara law 
of Baldeo Singh, and Mt. Sheoraj 
Kuar, Janki Kuar and Suraj Kuar are 
admitted by the plaintiff-appellant to be 
the heirs under the Mitakshara law of Mt. 
Param Kuar. The questions which arose 
in the appeal before the Divisional Bench 
that have been referred to the Full Bench 
for decision are these : What is the con¬ 
struction to be placed upon the portion of 
the will to which I have adverted and 
what is the law which should be applied 
to that portion of the will when con* 

strued ? I take first the question of con¬ 
struction. 

Tho principles which I consider should 
bo applied in a case like this are these : 
The will must ho read as a whole, and it 
must be decided what the testator actually 
meant in respect of the particular disposi- 
tion. In arriving at this conclusion 
different considerations will arise. The 
x 'iil in question has clearly not been 
drafted by a trained conveyancer. It is 
drafted loosely and carelessly, and it can 
bo asserted with confidence that the words 
are used in a popular sense. Remember¬ 
ing that the document is drafted not by a 
trained conveyancer and that tho words 
are used in a popular sense, it is neces¬ 
sary to decide what Baldeo Singh intended 
to give to Param Kuar upon tho death of 
Mahraj Kuar, in tho circumstances 
which have now occurrod. According to 
my reading of the terms of tho will I 
consider that he intended Param Kuar to 
bo the absolute owner of tho property in 
question. I should not attach undue 
importance to tho use of the word malik 
or proprietor by which ho describes tho 
recipient, if that word stood alone, for I 
find that in an earlier part of the will tho 
samo word malik is used when only a 
limited estate has been granted to the 
recipient. Reading together tho word 
malik kill jaedad ha ikhtiyar intaqal tho 
said words meaning proprietor of the 
whole estate granted with power rf trans¬ 
fer with the subsequent words that the 
recipient is to have full power to transfor 
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by sale, mortgage or will, I can only draw 
the conclusion that Baldeo Singh in¬ 
tended to make the recipient a full pro¬ 
prietor. 

That is the first point. It is true that 
he adds a condition that should the reci¬ 
pient have died without making a will 
the property is to devolve, not to the 
recipient's heirs, hut to his heirs. This 
is the difficulty and ‘this is the principal 
point upon which the rofcronco has been 
made. In a case such as this in which 
the testator has devised what is on the 
face of it an absolute estate an I has subse¬ 
quently added a clause, which h is the ap¬ 
pearance of reducing the powers of an 
jowner of an absolute estate, it is neces¬ 
sary to decide what were his real inten¬ 
tions. Did he mean to grant an absolute 
estate ? If lie has dono so, lie cannot 
reduce the powers of the owner ; and an 
attempt to reduce those powers will lie 
repelled on the ground of the repugnancy 
of the restraint. But, if on the other 
hand, it appears that his full intention 
has been directed towards restriction it 
will hive to bo held, if the restriction is 
'good, that the estate is not absolute This 
is the law both in England and in India. 
I do not think it necessary to refer to 
authority as the question, in my opinion, 
does not admit of argument. The Court 
h is frequently difficulty in such a c iso in 
construing the testator’s intentions, but 
the difficulty hero is not altogether one of 
c instruction. There have been two previ¬ 
ous decisions of the Judicial Commis¬ 
sioner s Court which have treated this 
subject in view of the decision in Han * 
hury v. I 1 ifihcr (L) the decision of the 
House of Lords’in appoal in the same 
ciso c mtained in Comislcey v. Bowrin) 
Banbury (2) and a judgmont’of a single 
Judge of the Court of Chancery in Com is- 
key v. IIanbury reported in (J). The first 
decision of the Judicial Commissioner's 
Court was a decision of my own in 19LS 
when I was officiating as Judicial Com¬ 
missioner. It is reported in Indar Knur 
v. G hheda Singh (tj. That decision wis 
considered in a subsequent appoil decided 
;v ,l> Bench of the Judicial Commissioner's 
>onrt in 1921. This is - reported in Mt 


( 2 ) 

Cl 

< 1 


f tooli i ('l,. m. 
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Rajeshuri v. Mathura Sinyh (5). It 
largely was owing to the appirently 
divergent views in theso two decisions, 
tint this reference was nude by the 
Divisional Bench of which I was a 
member. 

I need not repeat the ficts in Banbury 
v. Fisher (l) and Comiskey v. Catering 
Banbury (2), as those facts are stated at 
length in the Oudh decisions in question. 
But I wish to explain what [ nrmnt in 
my previous decision. All that I wished 
to decide upon the point wis that whore 
an estate had been granted absolutely, 
subject t o an executory gift of the sirao 
at the dextli of the recipient, the exe¬ 
cutory gift was elective. In the ciso 
which I then tried, I was of opinion 
that an absolute estate had been 
conferred subject to an executory gift. I 
might have expressed myself Letter in 
th it judgment, and I do not contend in 
favour of every statement I miJe there¬ 
in. I consider tbit I overstated the 
power of Mrs. Hmsbury t o dispose of the 
property, and I wish to withdraw 
the somewhat loose statement that 
in cases such as this there is a neces¬ 
sity antagonism between the gift 
of an absolute estate and the gift over. 
I am of opinion now that the true mean¬ 
ing of the decision of the House of Lords 
was that Mrs. Hinbury had obtained 
an estate which would become absolute 
if the executory gift failed. Tho subjec¬ 
tion of the absolute niture of the estate 
to the executory gift, if the executory gift 
prevailed, was in otfect to limit the estate 
to a certain extent. This was the view 
taken by Lve J. in Comiskey v. Hanbury 
(J). In the well-known troitise Jarman 
on Wills, 6th Edition, theeJitorconsiders 
the decision in Comiskey vBotvring Ilan * 
bury (J) to be authority for the proposi¬ 
tion tb it it w is 

a gift to the wife with a power of appoint¬ 
ment among the nieces and a gift to the 
surviving niecos in default of appoin mout, and 
if no niece survived, the wife shill take ab¬ 
solutely : page UH> ; 

and he further at page 1J21 stated 
that Mr. Hanbury’s will give to his wifo: 

an absolute interest defeasible in tho evont 
of any niece surviving her. 

I c insider tb it this is t he correct 
interpretation of the decision. In tho 
p irticul ir case of Indar Kuarv.Cheda 

Singh (4), I laid down nothing more. I 
foun I th it. the recipient- of the estate 

(•») A.I.U. l » 2 i Oudh. 2 >—24 O.C. lb?. 
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Mt. Mithana had received an absolute 
estate subject to an executory gift in 
favour of Indar Kuar. If Indar Kuar bad 
predeceased Mt. Mithana the absolute 
estate in favour of Mt. Mithana would 
have become a perfect estate, but as Indar 
Kuar survived Mt. Mithana the executory 
gift held good. I do not think that the 
learned Judges who decided Bajeshuri v. 
Mathura Singh (5) appreciated my posi¬ 
tion. In the particular case which they 
decided they found that an absolute estate 
had been granted, and that there was no 
executory valid gift. Holding that view 
they rightly decided against the person 
who asserted the executory gift. I think 
it sufficient to say that what I consider 
to be the law on the subject is the law as 
known before the decision in Comiskoy v. 
Bowring Hanbury (3), which laid down 
nothing to the contrary. 

I can now approach the conclusion. 
Mr. Niamat Ullah, who has argued very 
ably on behalf of the appellant, has asked 
us to construe the will as giving to the 
survivor of Mahraj Kuar and Param Kuar 
nothing more than a life estate with a 
power such as is known in English law 
as a power of appointment. He would 
have us take the view that Baldeo Singh 
did not grant under this portion of the 
will a full proprietary estate, that he 
granted only a power of enjoyment and in 
addition a power of appointment. If I 
accepted the view that on the construc¬ 
tion of the will ho had granted only a 
power of enjoyment together with a power 
of appointment I should accede to bis 
argument, but I do not accept that view. 
In my opinion Baldeo Singh devised in 
this portion of the will a full estate, but 
suporadded to it a direction that the 
intestate succession of the holder of the 
full estate should be succession other than 
the succession known to the Hindu Law 
Mr. Niamat Ullah would have us take 
the words 


owner with power of transfer by sale mort¬ 
gage, gift or will. 

as nothing more than conveying a 
power of appointment. But as I read 
the words they made the recipient a full 
owner; and the words denoting the 
power of transfer were descriptive of full 
ownership. I cannot find in the deed 
hat there was any good executory gift to 
Baldeo Singh s heirs. I cannot find that 
there was any executory gift at all. My 
construction of the will is that Baldeo 


Singh created the recipient a full pro* 
prietor, and that he added words by which 
he endeavoured to substitute for the 
succession known to the Hindu law a 
succession which appealed to him. It is 
true that in the will he does not state 
the recipient is to have hereditary rights,, 
and from this Mr. Niamat Ullah argues 
that ho meant she was not to have here¬ 
ditary rights. In my opinion the posses¬ 
sion of hereditary rights follows as a con¬ 
sequence of full proprietorship. In my 
opinion it is not necessary to state ex¬ 
plicitly that a donee has hereditary rights 
when the donor intends that he should 
have them, provided the donor has made 
his meaning absolutely clear to the effect 
that the donor is to have a full proprie¬ 
tary estate. The ownership of a full pro¬ 
prietary estate includes the possession of| 
hereditary rights. I consider that Baldeo 
Singh intended to give an unfettered al>- • 
solute estate, and being ignorant of the 
law which prevented him, when he had 
made such a gift, from controlling the 
intestate succession of the donee endea¬ 
voured to control it by laying down a rule 

of succession contrary to the rule of the 
law. 

Mr. Niamat Ullah commenced with 
the argument that no absolute estate was 
granted. I have already decided that on 
my construction of the will an absolute 
estate was granted. Ho next took up the 
position that, even if an absolute estate 
were granted there was a good executory 
gift in favour of his client that had taken 
eilect. I have already found that on my 
construction of the document there was 
no executory gift. Ho then took a third 
alternative plea. His case was that all 
that Param Kuar acquired was an ab¬ 
solute estate defeasible in the event of 
her not making a will, and that inasmuch 
as she did not make a will the estate 
reverted to the heirs of the testator, that 
is to say, to his cliont. This argument 
is similar to the argument which I have 
previously considered. I cannot const rue 
the will in this manner. Upon its word¬ 
ing it is in my opinion impossible to- 
draw the conclusion that Baldeo Singh 
intended that if the recipient died with¬ 
out making a will, the portion of the 
estate which she had not disposed of 
during her life-time would he forfeited. 
This is purely a question of construction. 

I consider that he had no thought of a 
forfeiture of the estate granted. He has- 
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ondoavoured, according to my view, to 
^ lay down a line of intestate succession 
'Contrary to the succession known to the 
law. There was no intention of forfeiture 
in any circumstances. What I consider 
him to have intended is that il the 
recipent did not make will the portion of 
the estate which she had not disposed of 
during her lifo*tiine should he diverted 
according to a line of succession unknown 
to the Hindu law. 

I now summarize my views. I consider 
that this case and all other cises of the 
same nature should he determined upon a 
construction of the document as a whole 
relating to the disposition. I consider 
that in cases such as this the actual inten¬ 
tion of the testator should he sought from 
, / Ihe words of the document keeping in 
mind the circumstances in which it has 
been prepared. Where, as here, the 
document has been prepared by persons 
unskilled in conveyancing, the construc¬ 
tion should follow the meaning of the 
words as found to he meant by the 
testator. When, as here, it is found that 
the testator had intended to give an ab¬ 
solute estate and has attempted to limit 
the rights of the holder owing to an 
'erroneous view of his powers so to limit 
ithose rights, tho attempt to limit the 
• rights must he rejected on the ground of 
repugnancy. I would, therefore, return 
the case to tho Divisional Bench with a 
finding that Mt. Pa ram Kuar succeed- 
•5 ed to an absolute estate and that upon 
' her death intestate the property would 
devolve upon her heirs. On this view 
tho appeal would fail. 

Gokaran Nath Misra, J —(After 
stating facts his Lordship proceeded.) In 
appeal (he various findings arrived at by 
the lolined Kuhnrdinitc Judge were chal¬ 
lenged, an 1 one of t ho questions referred 
hv (he Bench, before which the case 
originally came for hearing, to (lie Full 
Bench was whether on a proper interpre¬ 
tation of the will of Baldeo Singh, Mt. 

^ Farain Kuar got an absolute estate or 
°uly a life estate in the property in suit 
In order to he able to determine the 
S| id question l should like to quote para¬ 
graph .'i of the will as it stands in the 
m iginal : 

^ f'h hi Ml. Ma U raj Knar no fa mu i Knnr 
m* rk hr ten h marjauYtj t lodusari mnlik kul 
jn, >Li,l tanstirrnh ?m J ,„ t U s ir/v/t jo ho bnikhli- 
t,r mtv,al ho j a ir r,f i <n,r n<hojanii ikhliyarat 
r alien wo hihha it'd uasxrnt hasil hnn./e 
^ f ' ti'ki* j‘» j/inln*l 1 .1 btla nnuxzad 


karne kisi qayam tnuqam chhor jawr wo wir&a 
joes manmuqir ko pohonchcyi mayor bamuqable 
musamniatnn mazkur ii<i uskr yat/am ke jisko 
tahrer namzad karc kisi ko koi hay no hoga. 

The above clause of the will when 
translated runs as follows : 

On the death of either Mt. Mahraj Kuar or 
Mt. Pa ram Kuar, the survivor will become the 
absolute owner of the property detailed in the 
will or of that portion of the property which 
may he found to exist at the time with p >wor of 
transfer and that she will have all powers to 
sell, mortgage or to make a gift or will of the 
said property ; after her death whatever pro¬ 
perty she will leive undisposed of without 
nominating a su’ccssor, will devolve upon the 
leg il heirs of the testator, but as against the 
said ladies or their successors whom they might 
choose to nominate in writing no one will be 
entitled to lay any claim to the property. 


After giving my Lest consideration to 
the terms of the will quoted above I have 
arrived at the conclusion that the estate 
conferred on Mt. Paratn Kuar was an 
absolute estate and not merely a life- 
estate. The words used in the will, as 
will appear from the clause quoted above, 

are “ malik . baikhliyat inttqal 

(owner.with powers of transfer). In 

order to make his intentions clear tho 
testator further provided in the same 
clause that the survivor shall h ive all 
powers to sell, mortgage, to make a gift 
or will the property. In several cises 
their Lordships of the Privy Council 
have recently held that the word 
" malik " when used in a will or a gift im¬ 
ports full proprietary rights unless there 
is something in the context to qu ilify it. 
In the cise of Surajmani v. Jia/a Nath 
Ojha (G) the words used in the deed of 
gilt were ‘ m a! 1 k wo kh ud 1 kh t i if a r,' and 
their Lordships held that the words 
implied a gift of full - proprietary rights. 
In tho case of Fateh ('hand v. Hup ('hand 
(7) the words used in a will of a Hindu 
testator wore* malik wa quid ; * (owner 
in possession), and their Lordships held 
that tho will conferred full ownership 
on the devisee. 

In Ilaidas Sh 1 edas v. Bai (inlab ( 8 ), 
a Hindu testator had made a gift to his 
widow by means of constituting her 
malik ‘ (owner) of his property and by 
further providing that she would have 
power lo leave whatever properly might 
remain after her death to her daughters 


(C) [190x1 SOAR. 81=35 I. A. 17=5 A. I.. J, 
• 17 (I*. (’.). 
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named in the wilL as she liked. Their 
Lordships held that the will conferred 
an absolute estate on the widow. 

In Sasiman Chowdhrain v. Shib 
Narain Choudhury (9), a Hindu by his 
will gave his moveable and immovable 
properties to his two widows, and pro* 
v ided that after his death they should 
h ave in every way full power and pro¬ 
prietary rights over the properties 
devised. The word used in the will was 
milkiyat.' Their Lordships referred 
to the previous cases decided by them 
and held that the word ‘ milkiyat which 
meant all proprietary rights was enough 
to confer full and complete rights as pro¬ 
prietors including the full rights of 
alienation. The same rule of interpreta¬ 
tion was accepted by their Lordships in 
Rama Chandra Rao v. Rama Chandra 
Rao (10). 

In Tikaram Singh v. Mt. Chet Kunwar 
(11) a Bench of the late Court of the 
Judicial Commissioner of Oudh consist¬ 
ing of Chamier, J. C., and Tudball, A. 
J. C., decided that where a property is 
given or devised though to a Hindu 
female, the use of the word ‘malik' 
imported full proprietary rights unless 

there was something in the context to 
qualify it. 

It was contended by the learned advo¬ 
cate for the appellant that although full 
power of transfer was given to the sur¬ 
vivor of the two widows, yet because 
there was no provision in the will that 
the property was to go by inheritance to 
the heirs of Mt. Param Kuar, it could 
not be said that the testator intended to 
confer an absolute estate upon her The 
argument was to the effect that in order 
to confer an absolute estate not only full 
powers of transfer should bo given but 
also it should appear from the terms of 
the will that the property was to go to 
the heirs of the devisee. It was pointed 
out that a person to whom a life-estato 
NNas given could also bo given a power of 
transfer ; and tho mero fact that the 

power of transfer was given would not 
imply that it was intended to confer an 
absolute estate carrying with it herit- 
vbility also. I do not dispute tho pro¬ 
position that in certain cases a testator 
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may confer a life estate and may also 
give to the donee power of appointment 
or power of transfer. I am not, however, 
inclined to accept the argument that 
where clear words have been used in a 
will indicating that tho donee has been 
made * malik * and complete powers of 
transfer have been conferred upon him, 
it is further necessary in order to give 
effect to tho full powers conferred upon 
the donee that there must also be a pro¬ 
vision in the will to the effect that the 
estate conferred upon him is a heritable! 
one. 

In Jutendromohan Tagore v. Gan¬ 
oid romohan Tagore (12) their Lord- 
ships of the Privy Council have clearly 
laid down that if an estate were given to 
a man simply without express words of 
inheritance, it would, in the absence of a 
conflicting context, carry with it an 
estate of inheritance. This case was 
decided by their Lordships in 1872, and 
it was followed by the Calcutta High 
Court so far back as the year 1875: vide 

Mt. Roll any Kooer v. Luchmce Ter shad 
(13). 

In La!it Mohan Singh Roy v. Chukan 
Lai Roy (14), their Lordships of the 
Privy Council laid down that the word 
malik” conveyed an idea of:, heritable 
and alienable estate. Tho same view was 
taken by a Bench of tho late Court of the 
Judicial Commissioner of Oudh in 
Kanmdad Khan v. Ghafuran (15). 

I am, therefore, of opinion that the 
estate conferred upon Param Kaur under 
the will was an absolute estate carrying 
with it the idea of heritability as well as 
of complete powers of disposal. 

The next point for our interpretation 
is how far the provision in the will pro¬ 
viding for tho succession of tho heirs of 
Baldeo Singh, the testator, in ciso of the 
surviving widow dying without nominat¬ 
ing any successor to tho property, was a 

valid provision. 

On behalf of tho appellant it. was con¬ 
tended that tho estate conferred upon the 
surviving widow was a Jifo estate and 
consequently the provision was valid and 
good in law. It was further contended 
that even if tho estate conferred upon 

(lT) [lb r < -2-73] I. A. Supp. VoK 4 f i =9 B. r . R. 
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the surviving widow bo considered to he 
absolute, the said provision amounted to 
an executory devise and was a valid one. 
It was also valid if it ho looked upon as 
a clause in defeasance. On behalf of tho 
respondents it was, however, contended 
that the said provision was invalid, 
because it amounted to the testator’s 
laying down a course of inheritance to be 
followed after the death of the surviving 
widow in certain eventualities. 

I have already given my opinion that 
on a true construction of the will the 
estate conferred upon the surviving widow 
was an absiluto ono. Wo have, therefore, 
to see how far the subsequent provision 
relating to the succession of the heirs of 
the testator is valid. It was argued on 
the strength of a decision of the House of 
Lords reported in Comiskoy v. Hom iny 
IIanbury (‘ 2 ), that an absolute gift coupled 
with an executory devise of the testator’s 
property was a valid one. It appears to 
me that although in the decree appended 
at the end of the judgment on p. 92 it is 
stated that on a true construction of the 
will of tho testator, Mr. Hanhury, there 
was a gift of his real and personal estato 
to his wife absolutely, yet it is evident 
from the body of the judgment that their 
Lordships did not desire to lay down such 
a proposition. Lord Ilalsbury observed 
(p. 88 ) as follows: 

To my mind it is cleir that ho (the tost.itor) 
in contompl.itiug that she (his wifoj shall have 
tho full uso of the property during her lifetime 
and that iftor her death ono or more of Ins 
nieoos is to bo tho object of his bounty, and if 
his widow docs not select one or more, then 
they arc all to share alike. 

Lord Davoy observes (p. 89) as follows: 

Rc.idine tho will without paying any atten¬ 
tion to legal rules, and for the purpose only of 
booking tho testator's intention and the mean¬ 
ing of tho words he Used, it is obvious tbit he 
did not intend that his wife should h ivo an ab¬ 
solute) power to dispose of the estate in her life¬ 
time or otherwise than by her will. 

Lord James observed (ft. 9L)as follows: 

1 think tho mean'rig of the tustitor from a 
•oinrnonsunso point of view is clear enough He 
wished his widow t) have a life estate in his 
property, and he then wished after that life 
estate tint it should bo left to his nic:ci to 
those of his own blood. 

L would thus uppoir from the observa¬ 
tions quoted above that what their Lord’ 
ships decided was t'uitllio nature of tho 
‘ i ile, though stated in the will to ho 
alis >lute, was re illy of a quililied n iture, 
an.I consequently tho executory devise in 
favour of I ho nieces was held to ho valid 


I am supported in this interpretation by 
a decision of tho late Court of the Ju li- 
cial Commissioner of Oudh reported in 
Mt. Ixajeshuri v. Mathura Singh (5). I 
arn of opinion that that- c.ise was rightly 
decided when it laid down the rule tint 
where an absolute estate was granted, the 
grant of an ulterior disposition was void. 
The leirneJ Judges referred to tho deci¬ 
sion of the House of Lords quoted ah >ve 
and expressed that the ground of decision 
of their Lordships in that cise was that 
on a true construction of the will it did, 
not. confer upon the done 3 an absolute 
p >wor of disposition of the property, and, 
therefore, (hero was no repugnance bet¬ 
ween the estato conferred upon her and 
the gift over. But even assuming tint 
the true interpretation of the aforesaid 
decision of tho Hjusc of Lords is that an 
executory devise can be validly engrafted 
to an absolute estate, we have to deter¬ 
mine whether there is a go > l an I valid 
executory devise in favour of a pirticular 
individuil in the will heforo us. lam 
clearly of opinion that the will cannot be 
interpreted to contain any provision 
which may ho considered to he a valid 
executory deviso. The real meaning of 
the testitor appears to ho tint in cise the 
property was not left to any pemn by 

the surviving widow, it would devolve on 
his heirs. Ho did not make any execu¬ 
tory devise or gift over in favour of any 

particular individual or individuals, hut 

he only laid down what ho considerel to 
ho Urn course of succession which his pro¬ 
perty should take in a certain contin¬ 
gency. In iny opinion, the true morning 
to he attached to tho clause is that the 
testator was laying down a course of in* 
heritanco, but was not m iking any be¬ 
quest in favour of any particular in li- 
vidu il or individuals to take o'.Tcct in 
future. 

It is a settle 1 rule of law that a gift 
over would bo void for repugn mee where 
the estato conferred was of an absolute 
nature. The limitation whether by w ly 
of gift over or by way of executory deviso 
would he invilid, bociuso it would he in¬ 
consistent with tho absolute estate nr 
p >wor of disposition expressly given by t he 
will rhero are a large number of decisions 
of English and Indian Courts which sup¬ 
port tliis principle. In A'.xs' v. lioss (10) 
it was held Lh it where there was a he* 
quest, of a pirticular sum of in moy 

(lOj fc o . K. iiG I. ~ 
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absolutely to a certain individual and 
there was a further condition inserted by 
the testator to the effect that in case the 
donee did not dispose of the said sum by 
will or otherwise during his lifetime, the 
said sum should be payable to the heir in 
tail of the testator, the said condition 
was void. 

In the case reported in Watkins v. 

lb illiams (17) the House of Lords laid 

down the same principle. In that case 

a certain money fund was given to a 

person absolutely and a condition was 

attached to the gift over that so much as 

he shall not dispose of, should go over to 

another person. It was held that the 

condition was invalid and could not bo 
enforced. 

In Barton v. Barton (18), it was held 
that whore there was an absolute devise 
or bequest of real or personal property 
followed by a gift over in the event of 
the donee dying intestate, the gift ovor 
was repugnant and void. 

In Holmes v. Godson (19) the same 
rule was laid down. A testator had 
directed that bis property was to vest in 
bis son on bis attaining the age of 22 
\cars but if bo attained the said age hut 
did not make a will then the property 
was to be sold and the proceeds thereof 
applied on other trusts. It was held that 
the property vested in the son absolutely 
and gift over was repugnant and void. 

In Sures Chandra Palit v. Lalit Mohan 
Dutta (20) the same principle of law was 
affirmed. In that case a Hindu testator 
bad given bis property, moveable and im¬ 
movable, absolutely to his widow and had 
given her rights of gift, sale and of all 
other kinds of transfer. He had also 
authorized her to adopt a son and also 
provided that in the case she did not 
adopt or if the son adopted by her was 
not alive at the time of her death the 

testator’s heirs according to Hindu’law 

alive at the time of the death of the 
widow were to get the property which 
romnined after disposal by the widow bv 
way of gift or will of the same. It was 
held by then- Lordships of the Calcutta 
High Court (Mookerjee and Roe, J.T ) 
that the widow having taken an absolute 
interest in the estate devised to her the 
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gift over in favour of the testator’s heirs 
of what might remain undisposed of by 
her, was void and inoperative in law. 
The judgment deals with this question 
most exhaustively, and I entirely agree 
with the conclusions arrived at by their 
Lordships of the Calcutta High Court in 
that case and have nothing to add. 

As to the argument that this clause 
should be treated as a clause in defeas- 
ance, it appears to me that it cannot be 
so interpreted. The estate given to the 
widow is not anywhere stated in the will 
to he liable to he defeated on the happen - 

ing of a particular contingency. As stated 

above, what the testator actually provided 

for was that in case the surviving widow 

did not leave the property to a successor 

nominated by her by a will the property 

such as was left by her was to go to the 

heirs of the testator. He merely pres* 

dibed a course of succession which his 

property was-to take if such a contingency 

happened ; he did not provide for the 

defeasance of the estate held by the 
widow. 

In Krishtormoni Dasi v. Narendra 
Krishna Bahadur (21) their Lordships of 
the Privy Council held that it was 
competent to a Hindu testator to provide 
for the defeasance of a prior absolute 
estate contingently upon the happening 
of a future event hut the clause relating 
to defeasance must comply with certain 
conditions ; firstly that the event must 
he one that will happen, if at all, at 
latest immediately upon the close of a 
life in being at the time of the gift; and 
secondly, that a defeasance by way of 
gift ovor must he in favour *of some 
person in existence at the time of 
the gift. It would thus appear that 
in order to operate as a valid clause 
of defeasance, the clause must amount to 
a definite gift in favour of a definite in¬ 
dividual in existence at the time of the 
gift. In my opinion the provision in the, 
will which is beforo us, providing for the 
passing of the property to the heirs of 
testator, cannot ho interpreted as a gift 
in favour of a specified individual in exis¬ 
tence at the time and cannot, therefore, 
he construed to ho a valid provision. 

My interpretation of the will, therefore, 
is as follows: 

The will conferred upon Mt. Para in 
Kuar an absolute estate and the condi* 

(21) [1889]" 1<; Cnl. 383=10 I. a 7~89=5’ Su7. 
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Ition entered therein that in case she did 
not nominate a successor the property 
such as was left undisposed of hy her was 
to pass to the heirs of the testator, was 
an invalid condition being inoperative 
•and unenforceable in law. 

Raza, J. —The relevant and material 

clauses of the will dated 24th February 

1911 are the second and third clauses 

which are as follows: 

(2) That after my death Mt. Mubr.ij Kuar 
shall become proprietor and possessor of the 
entire ancestral property, acquired property, 
moveable property, groves, trees and houses 
together with all the rights and things without 
exception of anything and right with this con¬ 
dition that if Mt. Pa ram Kuar and Mt. Mahraj 
Kuar may not live together amicably then after 
deduction of—all the household expenses and 
expenses of the servants and guests and visitors 
and weddings of daughters and other ceremonies 
in which it may be neccsssary to give them, in 
the way in which they are incurred now—what- 
-ever profit is loft half of it Mt. Pa ram Kuar 
will got from Mt. Mahraj Kuar. Resides this 
she will have no other power. And -Mt. Malta* 
raj Kuar shall have no power to contract debts 
and to sell or mortgage the property in order to 
pay the revtnuu and meet the expenses of wed¬ 
dings of daughters and other necessary ex¬ 
penses. 

(d) That on the death of Mt. Mahraj Ku.tr 
or Mt. Param Kuar the survivor will become 
the proprietor of all the property detailed below 
or that property which exists then with power 
of transfer and she will have all the powers to 
sell mortgage or give away by gift or will. And 
after her death whatever property she may 
leave without nominating any successor will 
devolve on the legal hcirs'cf*thc declarant (tes¬ 
tator). Rut as against the said Musaimnuts or 

their successors whom they will nominate in 
writing no one will have any right. 

It is on t he third clause that contest lias 
turned in tins case It is contended on 
behalf of tho plaint ill ‘appellant, that on 
the proper construction of the will tho 
last surviving widow (Mt. Param Kuar) 
was given only a life estate and, assum¬ 
ing that she was given an absolute estate, 
that estate was defeated on the happening 
of tho contingency mentioned in the will, 
namely, her failure to nominate her suc¬ 
cessor. 


Thus two points arise for determina- 
t ion in this case: 

(1) \Y as Ml. Param Kuar given only a 
life estate hy I he w ill ? 


(l f she was given an absoluteestat 
the plaint ill-appellant still entitled ur 
•be will to claim the property in disi 
a Her her death, as the heir of Hal 

^■ngb, testator, as she died without no 
uat ing .t successor'/ 


■*> D A He, 
v m r11 


I have considered the provisions of the 
will very carefully. In my opinion Mt. 
Param Kuar was given an absolute estate 

and not inerelv a life estate bv the will 

• • 

She became the absolute owner of the 
property unier the will and no trust was 
created in favour of any person. She 
took the property absolutely for her own 
benefit. The testator intended to give her 
an unfettered absolute property and this 
is what he actually gave her hy his will. 
The testator has of course attempted, 
after giving the property to Mt. Param 
Kuar absolutely, to say how the property 
shall go if she died leaving any property 
without nominating a successor, hut that 
is a provision which the law will not 
allow and it is invalid being repugnant to 
the prior absolute gift. When the pro* 
perty vested in Mt. Param Kuar abso¬ 
lutely, the gift over was repugnant and 
void. 

Intheciseof Sasimiin Chmrdlt urain 
v. Shib Nnrmjnn Chotrdhurf/ (9) a testa¬ 
tor hy his will provided as follows : 


I, the declarant, of my own accord and free 
will in order to avoid future disputes and to 
perpetuate my name, give all the nuuzjs in 
entirety or in part, both ancestral and pur¬ 
chased, theka proparties and all goods and 
assets . . . and all other properties to both iny 
first and second wives, Mt. Subaftt Cbowdhu* 
rain and Mt. Sasiimn Chowdhuraiii, who after 
my death will be heirs to all the moveable and 
immovable properties . . . The said Musam- 
mats after niv deith shall have, in every wav, 
full power and all proprietary rights over all 
the moveable and immovable properties and 
they should under the deed executed by me pa\ 

annuilly Rs. 3t>0 to Mt. Liehhmi Chowdhu- 

rain, widow of my brother Rular Chowdhurv, 
until her death for her maintenance, and b\ 
this deed the said Mils mini its should get their 
names recorded in the Government Shcristi in 
the columns of properties. 


In a suit for declaration that tin* 
widows took only tho ordinary widow s 
estate under the Hindu law it was held 
hy their Lordships of the Privy Council 
that the widows had an absolute estate 
in the property covered hy the testament 
I’he term " malik ” when used in a wi 
or other document as descriptive of the 
position which a devisee or donee is in¬ 
tended to hold has been held apt to des¬ 
cribe an owner " possessed of all pro¬ 
prietary rights including a full right 
of alienation, unless there is something 
in the context or in the surrounding cir¬ 
cumstances to indicate that such full 
proprietary rights were not intended to 
be conferred 
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In the case of Bhaidas Shivdas v. Bai 
Gulab (8) a Hindu testator gave the 
whole of his immovable estate to his 
wife as malik ” and directed that she 
should leave the property to his two 
daughters in such manner as she might 
like. The will was divided into clauses. 
By Cl. (2) the testator appointed his 
wife as the sole executrix. In the next 
clause after stating that he had no son 
he appointed his wife to he his heir and 
the clause continued in thcso words : 

And 1 constitute her the owner. And as to 
whatever property there may remain after her 
death my wife shall leave the said propertv to mv 
two daughters in such manner as she may like 
(either) by nuking a 4 will * or by making (somo) 

other instrument. Of my two daughters one 
named Bai Jamnabai was married to Shah 
Haridas Hemchand, but as he subsequently 

died she has now become a widow. To her and 
to (my) other d .lighter Bai Dewali who has 
been married to Shah Bhaidas Shivdas (i e ) to 
both of them my wife shall givo (my) property 
in such manner as (she) may like. 


By later clauses of the will the testate 
referred to powers that lie desired hi 
wife to enjoy, for example, by Cl. (6) h 
expressly stated that ho gave his wif 

authority to do what she thought righ 

with profits aud the ready moneys of 
shop whero he carried on business an 
further to continue any partnership wit! 
the partners if she so desired. By Cl (lg 
ho provided that after there had beei 
defrayed out of the rents of cortaii 
specific immovable property, the ex 
penses in connexion with a roligiou 
object for which ho had made provision 
the wife should apply the surplus for he 

maintenance and uso and for the main 
tenanco and uso of tlio daughters if the' 
wore living with her, and if the surplu 
were insufficient she would deal with th 
moveablo and immovable properties ii 
such manner as she thought fit. B' 
Cl (2 ) again he gave express power U 
his wifo to mortgage, lease, sell and 
the properties. Finally by Cl (23) , 
provided that after the death of his wi 
his daughters should ho named cxcc 
trixes and ho gave them authority 
deal or manage the whole of his proper 
and clTects. The following obsorvatio 
were made by their Lordships of 
Pnvy Council in their judgment in th 

case : 1 


used in°C? 7 d ‘?r° • hat kho wo,d that 
the word ‘malik- which would b/ap, 

owno°r y It i ?°? stituto the wif ° absol 

owner. It is not that the word is a term 


art , it does net necessarily define the quality of 
the estate taken but the ownership of whatever 
that estate may be ; and in the context of the 
present will their Lordships think the estate 
was absolute. • At the time when the will was 
executed it may well -have beeu that whoever 
drew the will was aware that at that time words 
of absolute gilt in favour of a Hindu widow 
might not be supposed capablo of conferring 
upon her a power of alienation, for in the 
case of Mt. Surajmaniv. RaOl bath Ojha ( 6 ) 
we find that the High Court had ruled : 

1 hat under the Hindu law. as interpreted up 
to the present iu the case of immovaole pro- 
perty given or devised by a husband to his 
wile, the wife has no power to alienate unless 

the power of alienation is conferred upon her 
in express terms” 

decision in Mt. Surajmani v. liabi 
AathUjha\t>) showed that that provisiou was 
no longer sound and that if words were used 
conferring absolute ownership upon the wife 
the wife enjoyed tho rights of ownership with¬ 
out their being conferred by express and ad¬ 
ditional terms unless the circumstances or tho 
context wore sufficient to show that such ab¬ 
solute ownership was not intended. If Cl. 3 
stood by itself it would, their Lordships think, 
>e difficult to dispute that whatever the testator 
desired witn regard to tho disposition of his 
propertv after tho death of his wife, ho had not 
expressed his wishes in such a man nor that 
they bound the property. The words under 
which the appellant claims are words which 
only attach to whatever property thore may 

remain alter tho death of tho wife. Without 

or the moment considering whether tho de¬ 
sire expressed by tho testator is expressed in a 
orm that makes her disposition of it manda¬ 
tor) or no, it is sufficient to say that it that 

c aUso s ^°od alone the principle stated in tho 
case of Harwood v. West (aaj would bo applioft- 
blo to this will as it would to a will in England. 

l be Vice-Chancellor says at page 38 •: 

it is essential to the execution of a trust 
that the subject should bo certain and if this 

testator intended that his wifo should, at her 
pleasure, during her life, dispose of the pro* 
pcity which he left to her, and that his recom¬ 
mendation should extend only to what, if any¬ 
thing happened to remain of his property at 
her death undisposed of by her, then thoro is 

no T \ ru ^ *° administered by this Court.” 

. * heir lordships thcroforo think that 
thcso subsequent clausos in the will are not 
Bullioiout to displace tho language of Cl. 3 forti¬ 
fied by tho powers given in Cl. 2 u, and by that 
language there is no trust created in favour of 

the two daughters of tho testator.Even 

assuming it was intended to create a trust and 
the words wore sufficient for that purposo tho 
subject-matter on which the trust is to oporato 
is by tho terms of this will too uncertain to en¬ 
able the Court to givo it administration. 

In the case of Tripurari Pal v. Jagat 
Tar ini Dasi (23) a testator by his will 
provided as follows : 


(22) 1 L. ,T. (O. S.) Ch. 201=1 Sim. & S. 337 = 
24 R. R. 199. 

(23) (1913) 40 Cal. 274 = 17 I. C. G9G-40 I. A. 
37 (I\ CJ. 
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My present begotten son Makunda Murari will 
be siiubait for the performance of thoso cero- 
monies. If during the minority of the said 
Makunda Moral Pal 1 die. then my second wife 
. Srimati Brajamati Dasi who give birth to 

Makunda Murari, will be shebait as his guar¬ 
dian, during the time of the said Makunda 
Murari's minority, and Makunda Murari, on 
attaining majority, will personally conduct the 
work of the sheba. God forbid, if during m> 
life-time or after my death the said Makundi 
Murari dios, then the said Brajimati Dasi will 
be shebait, and after her doath, Srimati Nis- 
tarini Dasi and Srimati Jngat Tarini Da si, 
daughters born of the said Brajamati Dasi and 
of my loins, will be shebait. 

Makunda Murari survived the testator 
and died after attaining majority and 
leaving a son. It was held by their Lord* 
ships of the Privy Council that there was 
an absolute gift of the' shebaitship to 
Makunda Murari on his attaining majo¬ 
rity. There were provisions in the case 
of bis death as a minor, but no provision 
cutting down the absolute gift to him. It 
was further held that Makunda Murari s 
6 on succeeded him in the shehaitship. 
Thus the gift over after the estate had 
once vested in Makunda Murari was held 
to be contrary to law. 

In my opinion the judgment of the 
House of Lords in the case of Comisley 
v. Batcrinj Uanlury (2) is no authority 
for the proposition that a testator c\n 
make a gift over, after a vested bequest 
of an absolute estate. The judgment in 
that case has, I think, been rightly in- 
terpreted and explained in the case of 
Mt. Bajrshuri v. Mathura Sinyh (5) 
decided by the late Court of the Judicial 
Commissioner of Oudh in 1921. I may also 
refer to the case‘of Surcs Chandra PalU 
v. Lai it Mohan Dutta Chnudhuri (20) 
It was held in that case that where a de¬ 
visee takes an ahsoluto interest, a gift 
over on his failure to dispose of the pro¬ 
perty or whatever part of the property he 
does not dispose of is void. The judg¬ 
ment of the Calcutta High Court in that 
case is very instructive. It is an elabo¬ 
rate judgment in which almost all the 
authorities including Comixkey v. Bonr- 
iny Jlanhury (2) are referred to. 

In my opinion the words in the will 
under c msiderat ion on which the plaint ill - 
appellant relies are not sutlieiont to cut 
down the gift which according to my 
construction is ahsoluto in favour of Mt. 
Parain Kuar in t he first instance. Sho 
took absolutely and not subject to any 
executory gift over. So far as l see tin; 
estate given to her is not anywhere stated 
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in the will to he liable to bo defeated on 
the happening, of a particular contingency. 
Having given the property absolutely to 
Mt. Param Kuar, the testator could not 
alter the line of succession allowed by 
law, for the purpose of carrying out bis 
wishes or views of policy (if any). The 
power of disposition having been given, 
the widow took an absolute estate and 
the creation of further estate after the 
termination of the donee’s interest which 
in terms was ahsoluto, did not cut down 
the absolute estate, but was void. I 
would, therefore, decide both tho points 
mentioned above against tho plaintiff* 
appellant. 

Wa-nr Hasan, J.—(After stating 
facts His Lordship continued.) Cl 3 of 
the will of tho 24th February 1911 is 
unfortunately not in such a happy state 
of lucidity as to enable us to ascertain 
the intention of the testator without any 
difficulty. This being so, the principles 
of construction which eminent Judges 
have on former occasions enunciated for 
arriving at a conclusion as to tho inten¬ 
tion of the testator are to my mind of 
great and abiding value and I confess 
that I ordinarily take light from such 
principles in construing documents where 
language employed to express the inten¬ 
tion is ambiguous, equivocal or to say 
the least uot clear. To my mind the 
saying 

to construe one man’s nonsense by another’s 

is nothing hut pedantry. It seems to me 
that to apply the same rules of sound 
judgment as have been applied by former 
Judges to the interpretation of a document 
is hut common-sense. 

In Grey v. Pearson (24) Lord Wensley* 
dale observed that it was the universal 
rule of construction that the 

grammatical ami ordinary sense of the words 
is to he adhered to, unless that would le id to 
some absurdity, or home repugnance or incon¬ 
sistency with tho rest of the instrument, in 
which case the grammatical and ordinary sense 
of the words may lo modified, as to a\o»d that 
absurdity and inconsistency, but no further. 

The second principle which I should 

hear in mind may best he expressed in the 

language of Lord Moulton in tho case of 

Vcnlata A 7 a ran m ha A/yta How v. Part ha - 

sarath>/ Ajn>a liou' (25). His Lordship 

made the following observations: 

In all cases the primary duty of a Court is to 
ascertain from the language of the testator what 

(_ i) [1K*7] 0 II. 1 . C. c l — -0 JL. J. Ch. tTiB — 
:» \V. It. m. 

(2f.) I Hill J .‘17 Mad. 109 = 23 I. C. 100=11 I. A. 
oi (1\ C.). 
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■were his intentions, i. e., to construe the will. 
It is true that in so doing they are entitled and 
bound to bear in mind other matters than 
merely the words used. They must consider 
the surrounding circumstances, the position of 
the testator, his family relationships, the pro¬ 
bability that he would use words in a particular 
sense, and many other things which are often 
summed up in the somewhat picturesque figure: 
I he Court is entitled to put itself into the tes¬ 
tator’s armchair.’ 

But all this is solely as an aid to arriving at 

a right construction of the will, and to ascer¬ 
tain the meaning of its language when used by 
that particular testator in that document. So 
soon the construction is settled, the duty of the 
Court is to carry out the intentions as expressed 
and none other. The Court is in no case justi¬ 
fied in adding to testamentary dispositions. If 
they transgress any legal restrictions they must 
)o disregarded. If they leave any eventuality 
unprovided for, the estate must, in case that 
eventuality arises, be dealt with according to 
law which provides for succession of property 
in the absence of testamentary directions apply¬ 
ing thereto. But the Court never adds to a will 
anjthing which needs to ho done by testamen¬ 
tary disposition. In all casos it must loyally 
carry out the will ar. properly construed,’and 

this duty is universal and is true alike of wills 

of every nationality and every religion or rank 

. ,lfe .That native testators should be 

ignorant of the legal phrase proper to express 
heir intentions, or of the legal steps necessary 
to carry them into effect, is one of the most iin- 

portant of the ’surrounding circumstances,’ 
which the Court must bear in mind, and it is 
justified in refusing to allow defect in expression 
in these matters to prevent tho carrying out of 

the testator s true intentions. 

To the observations of Lord Moulton I 

woukl add the following observations of 

Wilson, J in Ham Lai Sett v. Kanai 

fyat Sett (26), quoted with approval by 

Lord Macnaghten in the case of Bhaga- 

J ’ atl . n*rman V a v. Kali Cha ran 

Singh (27): 

VnlZrZ:? OC , UU '° that rulcs est.iblishod in 
English Courts for construing English docu¬ 
ments are not as such Applicable to transactio s 
between natives of this country. Rules of 
construction are rules designated to assist in 
ascertaining intention, and the applicability of 
juany sn^h rules depends upon the Sol 

nought and modes of expression prevalent 
amongst those ° whose language they arc an 
plied. English rules of construction have 
grown up s,do by side with a very special law 
of property and a very artificial system of coh 
vejancing, and the success of those rules in 
.giving effect to the real intention of those whose 
language they are used to interpret depends not 
more upon their original fitness for'that „ur‘ 
pose than upon tho fact that English doeu- 

m l “ , 0 a mal ' <in<1 are °rdinar?ly framed 

Mth a knowledge of the very rules of construe 
on which are afterwards applied to them It 
l anvety senous thing to use such rulesTn i,!‘ 

(26) [ 1886 ] 12 Cal. G63. 

(21) [1911] 38 Cal. 41,8 = 10 I C G41-^s i i 
64 (P. C.). ’ 041-38 I. A. 
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torpreting the instruments of Hindus, who 
view most transactions from a different point, 
think differently, and speak differently, from 
Englishmen, and who have never heard of the 
rules in question. 

The third principle upon which I rely 
is this: 

\\e are not at liberty to speculate upon what 
the testator may have intended to do, or may 
have thought that lie had actually done. We 
cannot give effect to any intention w'licli is not 
expressed or plainly implied in the language of 

his will; Per Lord Watson in Jullia Josephine 
Scale v. Rawlins (28). 

The fourth and the last principle of 

which I want to make use in this case is 

stated by Sir John Edge in the case of 

Sasiman Choxvdhurain v. Shib Narayan 
Chowdhury ( 9 ) 

that it is always dangerous to construo the 
words of one will by tho construction of more 
or less similar words in a different will, which 
was adopted by a Court in another case. 

, ^ now proceed to the task of interpret - 
ing the will before us. In the first part 
of this will the testator recites the fact 
that lie has no male issue and that he 
had made a previous will. He then ex* 
pi esses his desire to alter the nature of 
the devise which lie had mado in his 
pievious will in favour of his grand¬ 
daughter and alters it. By this will 
there is no doubt that ho gives absolute 
pioprietary” estate to them and em¬ 
phasizes it by saying that 

undor any circumstances and at any time it 
snail not revert to my family. 

The estate so conferred on thoso 
< aug liters is clearly an estate of inhorit - 
anco in terms of tho will itself.. Ho, how - 
e\ei, restricts the inheritance, in case of 
issue, to male issue only as is also clear 
from Cl. G of the will. This, it is not 
disputed, ho could not do. It is clear, 
therefore, that the testator was labouring 
either under ignorance or forgetfulness 
0 ^ho rule of law that he had no power 
to prescribe a course of inheritance differ¬ 
ent from tho course prescribed by law. 
After this appear manifestations of tho 
testator s intention to make devise in 
a\our of Mt. Mahraj Kuar and of Mt. 

1 aram Kuar. The first doviso in favour 
of these ladies is made and expressed by 
the following passage: 

As to my remaining property at first Mt. 

♦ aliraj Kuar .... and aftor her Mt. Pa ram 
.jyj • • • • "'ill become proprietors. Nothing 
" ill be done against this that they will maintain 
the status of the family and the estate which 
exists at present and will not alter it, only tho 

(2«) [1892) A. C. 342—111 L. J. Ch. 421 =GG 
L. T. 542. 
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land granted to the daughters shall bo separated 
from the estate. 

I regard the words just now quoted the 
main and the real words of disposition 
and what follows as conditions” an* 
tiexed to the said devise as the will itself 
says. I construe these words as consti¬ 
tuting the two ladies full and complete 
owners (malik), successively of the pro¬ 
perty of the testator except the property 
bequeathed to the granddaughters. The 
absolute ownership is emphasized by the 
words 

Nothing will bo done against this 
which clearly mean that nothing will 
affect their status of full owners. 

That they will maintain the status of the 
family and the estate .... and will not alter it 

is an expression of wish or at the 

most, is a direction, as to the 

mode of enjoyment conveying the desire 

of impartiality of the estate. Here 

again the futility of the testator’s 

wish is apparent and the same wish 

permeates through all the subsequent 

clauses of the will which the testator 

describes as ‘conditions.” In condition 

No. 2 lie again makes Mt. Mali raj Kuar 

proprietor (malik) of the estate 

together with all the rights and things without 
exception of anything and right, 

and again imposes a restriction on her 
power to sell and to mortgage limited 
by the need of paying the revenue, meet¬ 
ing the expenses of the daughters’ mar¬ 
riages and for other necessary expenses. 
There is much force in the arguments 
advanced by Mr. Niamatullah, advocate 
for the appellant, that the status of a 
proprietor” conferred on Mt. Mahraj 
Kuar in Cl. 2 is subjected to such disabi¬ 
lities as appertain to the status of a 
Hindu female and, therefore, the estate 
conferred is not higher than the usual 
Hindu female’s estate. I think, however, 
that the argument loses all its force when 
it is considered, in relation to the main 
words of the devise and the first portion 
of Cl. 2 and lastly Cl. 3. From the langu¬ 
age employed in the whole of the will 
and in the several clauses when separately 
considered l am irresistibly led to the 
conclusion that the dominating idea in 
the testator’s mind was that ho could 
con for full ownership on a person and 
could also validly impose restraints on 
mode of enjoyment, on power of aliena¬ 
tion and on the c>urso of inheritance. 
I bis is by no means an unc minion failing 
°f Indian testators. 


Now comes Cl. 3 of the will. It may 
bo translated as follows: 

That oil the death of Mt Mahraj Kuar or 
Pa ram Kuar the survivor will become the pro¬ 
prietor of the entire property or of that property 
which exists then (that is at the time of the 
death of the lady who dies lirst) with power of 
transfer and then she will have all the powers 
ol silo, mortgage, gift and bequest: that after 
the deith of the last survivor the propert) whicli 
she will leave without, nominating a successor 
will devolve on the legal heirs of the declarant. 
Hut as against the said musammats and their 
successors whom they will nominate no one 
will have any claim. 

The construction of this clause is n »t 
free from difficulty. The intention of 
the testator as evidenced by the language 
of Cls. 2 and 3 is, however, clear in one 
respect and it is this that the fetters as 
to the mode of enjoyment and power of 
alienation are removed as soon as one of 
the two ladies dies and the property 
passes into the hands of the survivor. 
This shows that the fetters placed on one 
of the conditions were intended to be 
placed for the benefit of the other. 

Now the words 


will devolve on the legal heirs of the declar¬ 
ant 

are either words of limitation appertain¬ 
ing to the estate of the survivor or words 
of purchase, in other words they either 
prescribe a lino of inheritance which the 
testator wished to follow on the death of 
the survivor of the two ladies intestate 
or they constitute a direct gift hv the 
testator in favour of his legal heirs in the 
same event. If the latter construction is 
the true construction then there is a gift 
over in favour of a class to he ascertained 
at the death of the survivor. It seems 
to mo, however, that the former con¬ 
struction is more supported by the langu¬ 
age of the clause under consideration and 
by the general scheme of the will. In 
the first place, there are no words of gift 
in favour of the heirs. In the second 
place there is no specified individual as 
tho object of the testator’s bounty. Be 
that as it may, if the preceding estate is 
an absolute estate tho subsequent direc¬ 
tion treated either as laying down as a 
course of inheritance or as a gift over to 
a class must fail as will he shown here¬ 
after. Ts there then a gift of absoluto 
estate to tho survivor ? I am of opinion 
that the estate in dispute was devised in 
favour of the two ladies successively in 
absolute ownership under the first part of 
flu* will of Bidden Singh. In legal 
phraseology •the devise amounts to the 
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devise of an absolute estate in favour of 
one subject to an executory devise of the 
sime estate in. favour of the survivor. 
Clause 3 now under consideration is in¬ 
tended to explain and amplify the niture 
of the estate in the hands of the survivor. 
I find nothing in the language of Cl. 3 
-to disclose the intention on the part of 
the testator of cutting down in any res¬ 
pect the absolute estate already devised. 
To my mind the nature of the estate in 
the hands of the survivor as expressed in 
this clause is precisely the same as is 
conferred upon her by the devise con¬ 
tained in the first part of the will. The 
language employed, on the first occasion 
for the purpose of indicating the nature 
of the estate is 

at first Mahraj Kuar....and after her Param 
Kuar will become proprietors (m-.tlik). 

In Cl. 3 the words used are: 

On the death of Mt. Maharaj Kuar or Param 
Kuar the survivor will become the proprietor 
{malik). 

The grammatical and ordinary sense of 
the word “malik” is well understood. 
Expressed in English language it means 
“owner of property” and this is the sense 
in which the testator must ho takeu to 
have used it, having regard to the langu¬ 
age spoken and written by the testator, 
to the modes of expression prevailing 
amongst persons of his class and to the 
entirely inartistic frame of this will. As 
observed by Lord Buckmastor in Bhaiclas 
Shivdas v. Bai Gulab (8) the word 
"“malik” is not 

ft term of art ; it.does not necessarily define the 
quality of the ostatc taken but the ownership of 
•.whatever that estate may be. 

This will is the will of my countryman 
and is couched in the language which is 
my language. I strongly feel that I can 
say with confidence that the word “malik” 
in the setting in which it is placed hero 
-means nothing less than the status of a 
full owner embracing within it and con¬ 
noting the incidents of an estate of in¬ 
heritance and of power of alienation. In 
this particular will, however, the two in¬ 
cidents of absolute ownership just now 
mentioned do not rest on implication 

alone. They are both expressly stated as 
will be presently shown. 

It is argued by Mr. Niamatullah that 
the power of alienation is added by devise 
to the limited estate conferred on the sur¬ 
vivor and in support of the argument 

reforenco is made to powers of appoint¬ 


ment in English wills and deeds. To my 
mind the analogy is misleading. Power 
of appointment, as understood in English 
law of real property was not, I am con¬ 
vinced, within the mental vision of the 
testator at all. I presume that he was 
wholly ignorant of it. According to my 
judgment the testator speaks of the power 
of alienation and testamentary disposi¬ 
tion not by way of a gift of such power 
in addition to the gift of a limited estate 
but simply by way of explanation and 
amplification of what was implied as an in¬ 
separable incident in the status of a malik. 
There are no words connoting the gift of 
such a power and we cannot create one. 
I should not be understood to mean that 
the testator was under any legal disabili¬ 
ty to make a devise of a power of ap- 
pointment if he intended to make one. 
All I say is that he had no conception of 
it and he has not made such a devise. 
The decision of their Lordships of the 
Judicial Committee in Bai Motivahoo v. 
Bai Mamoobai (29) is, if I may respect¬ 
fully say so, instructive in this con¬ 
nexion. In this case their Lordships held 
that the testator had substituted his 
daughter Mamoo in his own place and in 
that character had given her power to 
designate the person by her will in whom 
the estate was to vest absolutely. They 
hold that there was nothing contrary to 
any principle of Hindu law in the 
testator making a gift of such a power. 
Ihey said that there is an analogy to it 
in the law of adoption. They further 
held that the person taking the estate by 
virtue of the exorcise of the power must 
take it as a devise of the testator and 
must fulfil the conditions in which the 
testator could himself make him a de¬ 
visee. Their Lordships ended their 
judgment by making a very important 

pronouncement and it is this: 

Hut whilst saying this thoy think they ought 

111 ^ t in thoir opinion the English 
law of powers* is not to bo applied gcnorally to 
Hindu wills. 

The word “power” in Cl. 3 of the will 
stands for the word “ekhtiar,” which 
only moans “freedom, liberty” and is not 
a technical term. On the other hand the 
word power” in English conveyancing 
is a technical term and quite distinct 
from tho power which a man has over 
his own property by virtue of his ownor* 

(29) [1897] 21 Bom. 70J-— 21 I. A. 93=7 Sar. 

HO (P. C.). 
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ship— Tremayne v. Bashleigh (30). In 
my long experience extending over a 
quarter of a century in this pirt of the 
country I have not come across a will or 
a deed in which power of’alienation has 
been conferred as distinct and sepirate 
from the incident of ownership in pro¬ 
perty. To use the language of Wilson, J., 
in Ram Lai Sett v. Kanai Lai Sett (26) 
alreidy quoted: 

It is a very serious thing to uso rulos of con¬ 
struction of English law in interpreting the in¬ 
struments of Hindus, who view most transac¬ 
tions from a different point, think differently, 
and spo.ik differently, from Englishmen, and 
who have never hoard of the rules in question. 

I think the limits of the application of 
the doctrine of “power" as understood in 
English law to instruments executed by 
Indians must bo taken to have been de¬ 
fined by their Lordships of the Judicial 
Committee in Bai Motivation v. Bai 
Mamoobai (2 l) where power to designato 
a successor to the testator was uphold. 

But even if I assume that there is a 
power of appointment added to a devise 
of a limited estate the assumption does 
not in my opinion advance the plaintiff’s 
case. The scope and validity of a devise 
of power is subject to the same rules of 
law as any other devise, for instance, the 
rule against perpetuity. In the exercise 
of such wide and general powers as are 
given by Cl. 3 of this will, there is a pos¬ 
sibility of the rule being broken. The 
power is, therefore, hid in law. But 
whother this is so or not one thing is 
clear. When the learned advocate for 
the appellant .asks inc to construe the 
power of alienation 'contained in this 
clause as a power of appointment accord* 
ing to English law I feel at liberty to 
take aid from c ises decided in English 
Courts in construing the power under con¬ 
sideration. According to English deci¬ 
sions a gift over for life with a general 
power of appointment by deed or will is 
enquivalcnt to an absolute gift: Bray v. 
Brce (31), Jcbb v. Tugwell (32) and Re 

W olsten m Holme, Marshall v. Aizlewood 
(33). 


The other argument advanced for the 
purpose of w resting the word ‘in ilik’ of 

( ;J °) CI90S3 1 Oh. 6lll=77 L. J. Ch. 8S5=>8 

)s. T. 1515=21 T. I , It. 2JH=V2 S. J. 203 

(:u ) UH:HJ 2 Cl. A K. 453-8 Bligh. (N. S.j 

•l 58. 

f 1H5G] N he. O. M. A: (r. 0 53=25 I,J Ch 
loo 20 I•••,v. 07 N.-ri Jur. (S. S.) 54 = 1 

Vt. It, 1 *>7. 

<:nj (ik.xi) | ; . p 752=20 w. li ill 


its necessary incidents and natural moan¬ 
ing is that the context shows that the 
devisee was divested of the estate of in¬ 
heritance. The argument is fair but not 
sound. In support of tho argument re¬ 
liance is placed upon the pissago 

the property will devolve upon the legal heirs 
of the declarant. 

I am unable to conceive that a person 
possessed of testamentary powers with¬ 
out any restriction, as is the cise here, is 
not possessed of an estate of inheritance. 
A will may and it usually does provide 
for succession which may be either in ac¬ 
cordance with law or against it. In my 
opinion the passage relied upon is an ex¬ 
press provision as to succession to the 
estate of the devisee and in this sense it* 
is consistent and not inconsistent with 
the implication involved in the full estate 
alreidy and repeatedly devised in favour 
of the survivor by the testator. Thus the 
natural meaning of tho word “raalik" is 
not in any manner displaced or quilified 
by the context. The present case, there¬ 
fore, entirely falls within the principle of 
the decision of Sasiman Chudhurain v. 
Skib Narayan Chowdkury (9) in which 
the previous cases are reviewed. 

Even if I construe this passage as a 
provision of gift over, which I do not, I 
cannot consistently with rules of sound 
judgment hold that the gift over was in¬ 
tended to cut down the prior estate of in- 
hciitanco. There are no words showing 
such an intention and I cannot enter into 
the region of speculation. A gift over on 
tho happening of a contingency of tho 
nature mentioned in this clause (that is 
the devisee dying without nominating a 
successor) does not with reasonable 
ceitainty indicate tho testitor's intention 
to reduce the preceding absoluto estate 
into a limited estate: Thornhill v. Ilall 
(31); Fetherston v. Fetherston (35), 
Watkins v. Wcstoni (36) and In re Freer 
man (37). Lord Justice Buckley, at p. 

691, says: 

Tlicsojond principle is that a clear gift in a 
willis not to bo cut down by anything sub- 
sejuent winch does n >t with reasonable certain¬ 
ty indicate the intention of the test itor to cut 
it down. If there be it plain gift in a will the 
Court will not sty it is defatted bv something 
umoiguous in a codicil which doei not plainly 
cut down the previous gift. 

(:il) f 1 h:u] 2 Cl. ,t )-'. 22=H Bligh (N. S.l 88. 

(37) ll83.jjM C|. .t , i7 . 


(80) [LH,! 2 ] 11 1) C . (J. .7 g. Sm.-13l=*8 17. T. 

-106-32 t,. J. Cli. 009=11 \V. K. 108 
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Moreover the gift over, if any, is quite 
consistent with the testator’s view amply 
manifested in this will that he could 
make a devise of an absolute estate and 
at the same time put restraint on such 
an estate. 

I do not, however, hold that the pass¬ 
age “ will devolve upon the legal heirs 
of the declarant ” contains any gift over. 
There are no words of gift. On the con¬ 
trary the words employed are clearly 
words indicating the devolution of inher¬ 
itance. They are in marked contrast 
with the language used in relation to the 
estate of the granddaughters : 

It shall not revert to my family. 

I take no objection to the gift over, 
K any, on the ground that it is not in 
favour of a specified individual. It 
would be valid in favour of such mem¬ 
bers of the class as are in existence at 
the testator’s death— Bhagabati Bar - 
manga v. Kali Charan Singh (27). But 
I am of opinion that there is no gift over. 
I hold that in the passage relied upon 
the testator prescribes the course of in¬ 
heritance which he desires that the estate 
of the devisee should follow in case of 
intestacy. It is agreed that this course 
is contrary to the course prescribed by 
law. The testator’s wish, therefore, must 
fail and the inheritance according to law 
should be left to run its course. It seems 
to mo that the present case is wholly 
covered by the decision of their Lord- 
ships of the Judicial Committee in the 
case of Lai Ham Singh v. Deputy Com¬ 
missioner of Partabqarh (38). This was 
a case which wont before their Lordships 
on appeal from a decision of the late 
Court of the Judicial Commissioner of 
Oudh and I may bo permitted to add 
that I was counsel in the caso in the said 
Court. In that case the ultimate re¬ 
mainder in absolute estate was held to 
have vested in one Lachman Singh. The 
document had also provided that the 
inheritance shall devolve according to 
the provisions of S. 22, Oudh Estates Act 
1869. The rules of inheritance according to 
that section were, however, applicable 0 to 
the grantor himself, and could not bo ap¬ 
plicable to the grantee himself The 
document was, therefore, construed to mean 
that the grantor intended that the heirs 
to Lachman Singh’s ostate shall be the 
same persons as wero the heirs of the 


(38) A. I. R. 1923 1>. C. 100=45 All ViWn 
I. A. 205 (P. C. ; . 5Jo -° 0 


testator himself—see the report of the 
appeal in the Court of the Judicial Com¬ 
missioner in Narain Singh v. Kalakan- 
kar Estate (39). In deciding the appeal 
Lord Phillimore said : 

In the first place they (their lordships) 
think that, to borrow a phrase from the English 
law of real property, the words ' heirs’ and ‘ re¬ 
presentatives are to be treated as words, of 
limitation and not of purchase—that is, that 
they are merely intended to express the abso¬ 
lute estate which it was proposed to give to 
Lachman as distinguished from the life estates 
which had preceded it. This being so, the 

.er words in the senteuce may be regarded 
either as an idle attempt to derogato from the 

grant previously made and therefore to be 
rejected, or as words of description only, stat¬ 
ing the legal incidents which the grantor con¬ 
ceived to belong to the estate which he had 
granted. In this case his mistake as to the 
legal consequences does not affect the grunt 
winch he has made. They think, therefore, 

that lachman received an absoluto estato in 
reversion. 

Now I assume that there is a gift ov'er; 
but having regard to the nature of the 
contingency on which it rests and the 
lido of law applicable to such an execu¬ 
tory gift I hold that the gift over fails. 

It is clearly repugnant to the absolute 
ostate conferred by the testator on the 
survivor of the two ladies. In the case 
of Soorjomoneij Dossee v. Denobundoo 
Mill lick (40) Lord Justice Turner said : 

A man cannot create a new form of estato or 
•‘ter the line of succession allowed by law, for 

the purpose of carrying out his own'wishes or 

views of policy. 

Phis was quoted by Lord Justice 
Willes in the well-known case of Tagore 
v. Tagore (12) and he himself made the 
following observation : 

Inheritance is a rule laid down (or in the 
case of custom recognized) by the State, not 
merely for the benefit of individuals, but for 
reasons of public policy. It follows directly 
from this that a private individual, who at¬ 
tempts by gift or will to make property inherit¬ 
able othorwi.se than the law dirocts, is assum¬ 
ing to legislate, and that the gift must fail and 
the inheritance take place as the law directs. 

In the caso of Dixon v. Chariesivortli 
(41) Swinfen Eady, J. held, on the author¬ 
ity of Holmes v. Godson (42) that 

a gift over on death “ without a will following 
a prior absolute estato being inconsistent with 
the law regulating the devolution of the 
property in that event, is void for repugnancy. 

(39) [1920] 7 O. L. J. 93=55 I. 0. 8PG. 

(10) [1855] 6 M. I. A. 520=4 W. R. 111=1 
Suther 291 = 1 Sar. 583 (P. C.). 

(41) [1903] Q Ch. 458=72 L. J. Ch. 042=88 
l: T. 802=51 W. R. 052. 

(42) [1856] 8 Do. G. M. * G. 152=4 W. K. 
415=25 Ij. J. Ch. 317=2 Jur. (N. S ) 393. 
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It now remains to consider the argu¬ 
ment of the learned advocate for the 
appellant in support of the appeal. He 
argues that the estate vested in Mt. 
Parana Kuar was defeated by the happen* 
ing of the contingency that she has died 
without nominating a successor. In sup¬ 
port of this argument reliance is placed 
on Bhoobun Mohini Debija v. Flurrish 
Chinnier Cowdhurij (43) and Kristoro - 
inonnj Dossee v. Norendro Krishna Baha- 
door (21). In the first-mentioned case 
the defeasance of the absolute estate 
depended on the failure of issue of the 
donee of the absolute estate (the 
contingency did not happen). In the 
second case on the construction as placed 
by their Lordships of the Judicial Com¬ 
mittee on the will in that case no estate 
shifted on defeasance from one donee to 
another. The hulk of the devise was 
held to ho invalid. Certain life estates 
and remainderman’s estates were upheld. 
The two cases, therefore, are wholly 
inapplicable to the present c ise. In 
this case there are no words of defeas¬ 
ance and apart from the gift over 
there is nothing from which a defeasance 
oi the prior estate cm he inferred; and 
if the gift fails it must 1)3 held that the 
prior estate subsists and the plaint ill 
cannot succsed as an heir-at-law to the 
testator. 

An executory devise oa defeasance of a 
prior estate resting on a contingency of 
t his nature is invalid, as already shown, 
but I hero take the liberty of quoting a 
passage from the judgment of Fry, J., in 

the cise of Shaw v. Ford (44) which is as 
follows : 

Now tb.it being so, I have to inquire what are 
the general principles of law applicable to such 
a case. They miy, 1 conceive, be stated in 
this vr.iy. Rriiua facie, and spe iking generally 
an estate given by will may be defoitcd on the 
happening of any event ; but that general rule 
is subject to in mvand import mt exceptions. 
One of those exceptions liny, in my opinion, be 
expressed in this in tuner, that any executory 
devise defeating or abridging an estate in fee by 
altering the course of its devolution, which is to 
tike effect at the moment of devolution and at 
no other time, is bad. The reason alleged for 
that ib tile contradiction or contrariety between 
the principle of law which regulates the devo- 
, '»-»°ii of the estate and the executory devise 
Nvhieh is to tike effect only at the moment of 
devolution and to alter its course. I am not 
bound to inquire into tin* logical sufficiency of 

U 5) IISVJJ 4 Cal. 23 = 2 <\ L. R. 333=5 ] a 

ldH-3 Sar. H15 ( p. * 

'**> !,!««*' I* 1 ’ l( - ,;C ' J = ‘ 17 I'J. (h. 531 — 
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the reason given, because it appears to me that 
the exception is wed established by the ca>es of 
Gulliver v. 1’at/r (4 5), Jlolnus v. Godson (4 2) 
and Ware v. Cann (\D). Another exception to 
the general proposition which 1 have stated is 
this, that any executory devise which is to de¬ 
le it an estate, and which is to take effect on the 
exercise of any of the rights incident to that 
estate, is void ; and there again tlie alleged 
rensoa is the cjntrar e y orcontradi.t : on existing 
between the nature of the estate given and the 
nature of the executory devise over.Avery familiar 
illustration is this, that any executory devise to 
t ike effect on an alienation, or an attempt at 
alienation, is void because the right of alie- 
nation is incident to every estate in fee simple 
as to every other estate. Another illustration 
of tlie same principle is that which arises where 
the executory devise over is made to take eflect 
upon not alienating, because the right to enjoy 
without alienation is incident to the estate 
given. Now that exception is fully justified bv 
the cases of Bradley v. Belxoto U\) Boss v 
Boss (4£) and In re Yalden ( 43 ). 

The executory devise (or the gift over) 
also fails ou the ground that the subject- 
matter was uncertain. The uncertainty 
arises out of the fact that the testator 
clearly intended that the survivor may 
dispose of the property which passes into 
her hands either by transfer inter vivos 
or by testamentary disposition. She 
could exercise this power to the extent of 
the whole property or she may not exer¬ 
cise it at all. On the date of the death of 
the testator, the date from which the will 
cime into operation, the subject-matter of 
the executory devise was therefore uncer¬ 
tain. It is immaterial for this purpose 
that Mt. Pa ram Kuar us a matter of fact 
died without making any transfer or dis¬ 
position. This principle was* applied by 
Lord Buekmaster in the case of Bhaidas 
Shivdas v. Bai Glub (8) on the authority 

stated therein of the case of llonrood v 

West (22). 

It may be observed 


• - » ••!«« || | 

1,1 numerous instances a devise oi 
K-quest of wlmt shall reiiuin or be left at tlu 
djcetse of the yrior devisee or legatee has been 
held to he void tor uncert iijitv. 

Most of the cases quoted by Mr. Jar¬ 


man m support of the view just now 
stated cm also he explained on the ground 
that if u testator makes an absolute gift 
of property to A any gift over of what 
mu\ lie left undisposed of by A is repug¬ 
nant and void as is remarked hv the 

learned commentator of the sixth edition 


(46) [lH5t»J Ue.'L M.AU. 167 
<4iq luR. AC. 4 43 

(47) « Vos. 324 = 4 K R. 7. 

(4 W ) 1 .)»c A \V. 63 
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of Jarman’s Treatise on Wills at page 463. 
In Bull v. Kingston (50) the gift over in 
case the devisee dies without a will was 
held void on the ground of uncertainty. 
Another case on the same lines is Bade v. 
Bade (51). This finishes the reference. 


The Honourable the Chief Judge and my 
learned brothers Justices Misra and Raza 
have said something in their judgments in 
respect of Indar Knar v. Chheda Singh 
(4) and Rajcshnri v. Mathura Singh (5). 
Out of respect to them I feel that I also 
must say something. In my opinion both 
these cases were rightly decided if I may 
respectfully say so. In the first men¬ 
tioned case, I was counsel for the appel¬ 
lant and my arguments were accepted and 
the appeal was allowed. The first argu¬ 
ment was as to the canstruction of the 
will and the construction placed on behalf 
of the appellant was that the devise of 
absolute estate in favour of the widow 
was subject to an executory devise in 
favour of daughter. In support of the 
validity of the devise Comiskeg v. Bow- 
ring Hanburg (2) wis cited. On the side 
of the respondents the construction was 
not Questioned. What was Questioned 
was that there could he no valid exe¬ 
cutory devise annexed to an absolute pre¬ 
ceding estate. This was overruled and if 
I may say so with great respect was 
lightly overruled as a proposition of law 
This is the substance of the decision in 
Indar Knar v. Chheda Singh ( 4 ). In the 
second case no argument was advanced 
that the absolute gift could well in law 
be subjected to an executory devise or 
that there was any valid executory devise 
at all in that particular will. This being 
so the decision on the arguments as thoy 
seem to have been presented in that case 
was, it seems to me and if I may again 
respectfully say so, rightly given. * 


As regards the decision of the House of 
Lords in the case of Comiskeg v. Bowring 
Hanburg (2), just now mentioned the 
judgments delivered by several noble 
Lords constituting the tribunal clearly 
show that the case turned upon the con¬ 
struction of the particular will alone and 
no point of law was decided. The point 
of law involved in the cvso all along as¬ 
sumed and not disputed was that an ab¬ 
solute estate may be validly subjected to 
a val id executory devise. This is ex- 
( r )o) 1 Mer. aw: r--- 

(51) 5 Midd. 119=51 R.U 281 


pressed in the terms of the decree pre¬ 
pared in the case 

My answer, therefore, to the reference is 
that Mt. «Param Kuar acquired an abso¬ 
lute estate under the will of Bildeo Singh 
dated the 24th February 19LL, and she 
died possessed of the same. The gift over, 
if any, is void in law. 

Pull an, J. —I have had the advantige 
of reading the judgments of the other 
members of this Bench and it is not 
necessary for me to re-state the terms of 
■ ill or to do more than give briefly 
the grounds on which [ concur in the 
finding of the Court. The reference has 
been made to a • Full Bench beciuse the 
Court of the Judicial Commissioner of 
Oudh placed two ditfere t interpretations 
on a judgment of the House of Lords. 
These cases are reported in Indar Kuar 
v. Chheda Singh (4) and Mt. Rajcsliuri v. 
Mathura Singh (5). The decision of the 
House of Lords was that given in the case 
of Comiskeg v. Bowring-Hanburn (2). and, 
in my opinion, the difficulty has {irisen 
from the somewhat loose use of the word 
absolute” which appears in the finding 
of the House of Lords but not in the 
judgment of their Lordships. In my opi¬ 
nion the word “absolute” should always 
bo used in its true meaning which is ab¬ 
solved or freed, and the limitation of an 
absolute estate is a contradiction in 
terms, [n the cvse of Comiskeg v. Bow* 
ring Hanhunj (2), the estate given to 
Mrs. Hanbury was found not to be an 
absolute estato but an estate which would 
became absolute, if a certain executory 
devise failed to operate. As long as Mrs. 
Hanbury was bound to make a will in 
favour of one of her husband’s nieces, her 
estato was not absolute and it was only iu 
the event of all these nieces dying beforo 
Mrs. Hanbury that she would become 
vested with an absolute estato. Once an 
estate has become absolute it cannot bo 
limited but it may came to an end ft is 
only when tho absolute estate come to an 
end that a gift over comes into operation. 

In the present case wo have only to 
consider whether tho estate given to the 
widow was an absolute estate. Tho first 
and principal test is the language of the 
will. The words used leave no doubt in 
my mind that the estato was absolute. As 
long as tlie two widows were alive a res¬ 
triction was imposd by the testator that 
the holder of the estate for tho time being 
could only sell or mortgage the property 
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for certain specific reasons and was hound 
to give half the property to the other 
widow, hut on the death of one tho survi¬ 
vor was given the property as owner 
(malik) with power of transfer, and her 
rights to sell, mortgage and give away 
the property hy gift or will were unres¬ 
tricted. An estate so given does not come 
to an end on the death of the donee in¬ 
testate. What has been given absolutely 
must devolve on her heirs even if she 
makes no will. It is not as though there 
were some direct ions to the widow to make 
a will. Even had the estate come to an 
end on the widow’s death there is ample 
authority for holding that the subsequent 
clause in this will does not create a gift 
over in favour of the heirs of the testator. 
Undoubtedly the testator believed that if 
she died intestate he would he able by the 
terms of his will to enact that the pro¬ 
perty should revert to his own legal 
hoirs. But in enacting this clause the 
testator was in no way limiting the 
powers of the donee hut was attempting 

to interfere with the ordinary Jaw of 
• • 

intestate succession to an estate which he 

made absolute. Although the 
wishes of the testator when clearly ex¬ 
pressed are carried out hy the Courts 
wherever it is possible, it is not open to 
the testator to interfere with ordinary 
laws of succession to an estate which he 
has given absolutely hy his will to another 
person 

I do not consider that it is necessary 
for the determination of this appeal to 
consider furt her the applications made by 
the Judicial Commissioner’s Court of the 
House of Lords ruling. Every will must 
ho construed on the well-accepted prin¬ 
ciples which have been already Lid down 
hy tho Honourable Chief Judge in his 
judgment. Tim present will in mv opi¬ 
nion conferred an absolute estate on 
Puram Knar. That absolute estate* de¬ 
volved on her heirs and the subsequent 
clause in the will in which the testator 
laid down that on her death intestate the 
property should devolve* on his own heirs 

was invalid. 

By Court “We return the case to 

the; Division Bench with the finding that 

•It Pa ram Knar succeeded loan absolute 

«*stat«* and that upon her death intestate 

!. l ,n Teity has devolved upon her 
mars. 

,,| ||„. Division Bondi 
"' ls f,,ll,,w - ■■) 'i’ll.- finding of r!,<• Full 


Bench is that Mt. Pa ram Kuar succeeded 
to an absolute estate and that upon her 
death intestate the property devolved 
upon her heirs. The learned counsel for 
the appellant has withdrawn the objec¬ 
tion to the effect that the learned Sub¬ 
ordinate Judge ought to have held the 
custom of exclusion of daughters from in¬ 
heritance in their father’s family with 
respect to all kinds of properties includ¬ 
ing stridlmn to have been established. 
He does not a»gue the third ground of ap¬ 
peal. In consequence, this appeal is dis¬ 
missed with costs. 

P P- Appeal dismissed. 
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Mohammad Ali Khan 

v 


Plaintiff. 


A’ is a r .1// Khan— Defendant. 

O. S. No. 6 of 1925, Decided on 5th 
September 1927. 

\a) U ill—Constrm turn- Mahl-l'se oj the 
imnl iron Id menu al solute me unship unless 
the euntejt or other circumstances implt/ to the 

(out i a/i/. 

I he term malik when used in a will as des¬ 
criptive of the position which a devisee is in¬ 
tended to hold, has been held apt to describe ail 

proprietary rights, 
including a full right of alienation, unless there 
is something in the context or in the surround¬ 
ing circumstances to indicate that such full 
proprietary rights were not intended to he con¬ 
ferred, l ut the meaning of every word in an 
Indian will must always depend upon the set¬ 
ting in which it is placed, the subject to which 
it i^ related, and the locality of the testator, 

* from which it may leceive its true shade of 
meaning : .1. /. /;. [^22 P. (\ G?, Poll. 

(p 7 > c 2] 

r I he use of the word ‘ Malikana ’ was Judd not 

«<*nfei absolute estate as appearing from the 
context. [I‘ 7 2 C 2] 

d'l ll'ill- Const/ fiction should he nmrdnin 
to testator's wishes. 

Isolated claUros she uld ne\er be taken :.p»it 
from their context and given a meaning con- 
tradjcton to the apparent wiTiis of the testator. 

• \i n tr • hnic.iI words should be given a moan¬ 
ing il possible in accordance with the testator’s 
"iTk.s as apparent from the whole context; 
ilo sl-m n\ /.fnes <f fnulund, I f./. 2b. p. G5H, 

j!r P [P'iHCIJ 

b) 7Ktusjer of Jro/wrtit .1,7. S. Ml — (lift 
orei - Jinnhuts uni tented (oi.itci). 

In Indian law a gift ovt-r corresponds with the 
tfiins <.f S. Ml, 1’raiisfer of Property Act, 
and is a <• aid it ion Mip» r.uldcd to a transfer of 
t \ that the interest Tm uld cease to exi.st 
in «;of a specified inner tain cMnt shall happen 
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or in case a certain specified event shall not 
happen. Where there has been no defeasance 
the gift over cannot come into operation and 
there can be no defeasance unless some event 
.irises which makes it impossible for the ab¬ 
solute title to continue : A. I. R. 1926 Oudh 
561, Foil. [P 73 C 2] 

(d) Oudh Estates Act (amended 1910). S. 14 
—Transfer tn remote heir—Estate is still within 
operation of the Act. 

Although under S.14 a transfer made to remote 
heir would remove the estate from the operation 
of the Act, the amending Act of 1910 definitely 
brought back within the operation of the Act all 
estates which had been so transferred : 36 .1//. 
373, (P. C.), Ttef. []> 76 C 1] 

(c) Succession Act (1925), .9. 67 —(Act of 
1865, S. 54) Person signing in token of agree¬ 
ment is not attestor. 


Where the testator obtained the signatures of 
certain persons for some special purposes of his 
own, the mere fact that the word ‘gawashud* ap¬ 
peared above their signatures did not make them 
attesting witnesses. A person who signs a will 
in token of his agreement with the terms of the 
will is not an attesting witness : .1. I. P. 1925 
Oudh 465, (a ffirmed in A. I. R. 1927 P. C. 
24^), Relied ni. [P 76 C 2 

(/) Muhammadan law—Will—Consent mag 
be signified by conduct. 

A will mado by a Shin of more than one-third 
of his estate is invalid unless it is made with 
the consent of all the heirs either before or 
after death, and such consent of an heir to 
such a bequest may bo signified by con¬ 
duct. showing a fixed and unequivocal intention. 
26 Rom. 497, Ref , (p »jn q ^ 2 ] 

(g) Muhammadan law — Succession — Heir 
can renounce right to inherit bg conduct. 


According to Muhammadan law there mav 
a renunciation of the right to inherit and sc 
renunciation noed not bo expressed but mav 
implied from the ceasing or resisting from p 
secuting a claim maintainable against anotlio 
17 H\ R. 109, Ref. b [P77C 

(h) ( iril P. C., S. 17— Mutawaliship—Qu 
/ion ns to ; depending on'the decision as to s 
cession—Court trying latter can also trg farm 

Although a mutawali of a waqf is not 1 
owner but the manager and there is an essant 
difference between the position of a mutaw 
and that of an owner, yet where the waqf was 
ho administered as mutawali bv tho person \n 
was the successor of the waqif, a Court hav 
jurisdiction to try the question ns to who 1 
successor of the waqif is has also jurisdiction 
decide as to the mutawaliship of tho waqf n 
perty. [P 78 C 

(i) Adverse Possession—Person hold inn /, 
estate under will cannot claim absolute est 
adversely by merely asserting that he holds 

absolute estate. 


A claim to an absolute estate by adverse 
session cannot be made by the mere assei 
on the part of a porson, who has taken the 
perty as a life estate bolder under a will <\\ 
the course of hi* tenure, that his estate is 
solute and W1 u „ ot terminate on his d. 
1 he plea of ad\erse possession comes into l 

svhere tho person entitled to the property 


to take some step within the period of limita¬ 
tion to assert his title against the person who 
attempts to set up the adverse title. [PM C 2] 

O’) Specific Relief Ac/, S. 42— Suit for pos¬ 
session. 

It is established law that failure to bring a 
declaratory suit does not debar the plaintiff 
from bringing a suit for possession. 

[P 82 C 1] 

(k) Transfer of Property Act, S. 35 — Appli¬ 
cability —“ Owner"—Meaning explained. 

S. 35, Transfer of Property Act confines 
the d ictrine o elect on to a case where a person 
protosses to transfer property which he has no 
right to transfer and as part of the same 
transaction, confers any benefit on the owner of 
the property. ’ [P 82 C 2] 

In England no case of election arises, if the 
property, which the testator professes to dispose 
of does not belong to the legatee. The word 

owner” is used in a very wide sense, and in¬ 
cludes persons who have not only vested but 
contingent rights and reversionary and remote 
as well as immediate interests; but a 
chance of being elected is not au interest in 
property. [P b2 C 2] 

(/) Will — Construction—Legatee cannot dis- 
Pfftc testator's title nor can he set up title 
different from that contained in the will — 
Evidence Act, S. 115. 

One who obtains or accepts or retains posses¬ 
sion of property under the will and who neither 
has, nor professes to have, anv title thereto 
except under the will is estopped, as against any 
remainderman or other person claiming under 
the same will, from asserting that the testator 
was not. entitled to such an estate in the pro¬ 
perty as he purported to devise or bequeath and 
generally from setting up any title to the pro¬ 
perty in himself which is independent of aud 
adverse to the will, or any interest of a different 
kind from that which he would have taken if 
the propeity had passed by the will as it was 
impliedly represented by him to have passed. 

[P 8* 0 2] 

(m) Ou lh Estates Act, S. 82 (a)—Property 
already part of taluka—Acquisition of lights 

S. 32 (a) docs not apply. 

Section 32 (a) docs not apply to tho acquisi- 
tiou of fresh rights in a property which already 
forms part of the taluka, and a failure to execute 
*uch an instrument does not imply that the 
property purchased by a taluqdar without the 
execution of such an instrument did not become 
part of the estate. A purchase of this kind by 
a taluqdar would ordinarily be hold for the 
benefit of the estate and unless tho taluqdar 
intended to keep alive such a title, there is a 
merger and the purchase by taluqdar of under- 

proprietary rights will go with the estate. 

[1* to C 1] 

(n) Build ings—F i.rturc. 

in India the English law as to fixtures does 
not apply. [P b7 C lj 

A Uauiat Ullah and Ghulam Hasan 
for Plaintiff. 

Bishcslitear Hath and Jlarkat Ah for 

Defendant. 

Pullan, J.—The dispute which gave 
rise to ‘this litigation deals with the 
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succession to the estates enjoyed by the 
late Nawab Sir Fateh Ali Khan, K C. I. 
E. who died on the 28th October 1923. 
It is admitted tint Nawab Sir Fateh Ali 
Khan was the head of the Qizilbash 
family and, as such, was in possession of 
the family estates and the hereditary title 
of Nawab. The estates consist firstly of 
taluqdari property in the district of 
Bahraich in Oudh known as the Nawab* 
ganj-Aliabad taluqa, secondly three pro¬ 
perties conferred by Government grant in 
the Punjab known as the first and second 
Rikhkhamba grants and the Rikhjuliim 
grant ; one of these properties, however, 
namely the second Rikhkhamba grant has 
been dedicated as a waqf and was held by 
Nawab Sir Fateh Ali Khan as mutawali ; 
thirdly certain house property in Lahore 
and fourthly certain miscellaneous pro¬ 
perty in Oudh. 

On the death of Nawab Sir Fateh Ali 
Khan, his son Sardar Nisar Ali Khan 
asserted possession over the estates both 
in Oudh and in the Punjab, but his title 
was challenged by • the present plaintiff 
Khan Bahadur Sardar Mohammad Ali 
Khan, C. S. I., the cousin of the late 
Nawab who claimed reversion to the 
whole estate under the will of the former 
holder Nawab Nasir Ali Khan. As usual 
in such cases there was a trial of strength 
in the revenue Courts. In Lahore the 
present plaintiff was the applicant and 
the Collector of Lahore who went at 


length into the question of title decidec 
that he, the applicant, was entitled L 
mutation, but he did not disturb tin 
possession of Sardar Nisar Ali Khan. Ir 
Oudh the present plaintiff was able t< 
force Sardar Nisar Ali Khan into tie 
position of applicant in the mutatiot 
Court and the Assistant Collector decider 
in favour of Khan Bahadur Mohamnuu 
Ali. His decision was based on a consi 
deration of title becauso he held tha 
there was no certainty as to who was ii 
possession of the property. This findin; 
was reversed on appeal and the highes 
revenue Court, namely, the Court of th 
Board of Revenue, decided that Nisar Al 
Klmu was entitled to mutation on th 
ground of possession. As, however, th 
dispute between the parties was acute 
the property was made over to the Deput 
( oiiiinissioner of Bihraich and is stil 
under his management. 

As lhe present plaintiff had failed t 
obtain possession in either the Punjab o 


in Oudh, lie was compelled to bring the 
present suit which was filed in its original 
form in this Court on the 9th December 
1925. The plaintiff at that time asked the 
Court to decide only the question of title 
to the Oudh property and prayed for 
permission to file a separate suit in the 
Punjab for the property situated there. 
This prayer was not accepted and.the 
plaint was accordingly amended. The 
valuation of the suit was substantially 
increased and tlie plaintiff framed bis 
claim so as to include all the property in 
the Punjab, even the property which he 
only claimed as mutawali under the terms 
of the deed of waqf. The defendant has 
denied the jurisdiction of this Court as to 
the waqf property, hut has admitted the 
jurisdiction as to the rest of the property 
in the Punjab, the cause of action being 
substantially the same for all the pro¬ 
perty except that included in the waqf. 

To explain the position of the parties 
in the present dispute it is necessary to 
give a brief history of the Qizilbash 

family. The first member of the familv 

• « • 

with whom l am concerned is Nawab Ali 
Raza Khan who settled in Lahore and 
obtained property in Oudh before the 
mutiny. The Oudh property was con¬ 
firmed to him when the Oudh estates were 
settled after the mutiny and he was 
entered in the list of taluqdars. During 
his lifetime he held a lease of certain 
property in the Punjab and lie owned a 
house in Lahore known as Mubarak 
Haveli. Nawab Ali Raza Khan died in 
D Go and was succeeded by his son Nawab 
Sir Nawazish Ali, K. C. I E. Shortly 
after his accession a grant was made by 
Government of the Rikhkhamba property 
previously leased to Nawab Ali Raza 
Khan in lieu of a pension which had been 
granted to him for his services to Govern¬ 
ment. The grant was m ule in the year 
1868 and a scheme of succession was laid 
down in that grant which purported to 
he in accordance with the wishes of the 
family. I shall refer later in detail to 
the terms of the grant, but it is sufficient 
here to say that the succession designed 
was to each of the brothers of Sir 
Nawazish Ali Khan in turn and after 
them to 

whichever of the lawful male heirs of the 
said Nawab Ali Raza lvhan shall be chosen by 
the said male heirs as the fittest person to 
succeed to the said estate. 

or in default of such choice 



70 Oudh Mn. Ali Khan v. Nisar Ali Khan (Pullan, J.) 


1928 


to such one of the lawful male heirs of the 
said Nawab Ali Baza Khan as His Honour the 
Lieutenant-Governor may consider fittest to 
succeed to the said estate. 


In 1871 a second grant was made, but 
without these conditions and this is the 
property which in the year 1892 was de¬ 
dicated as a waqf along with certain 
house property in Lahore. In 1886 a 
third grant was made known as the Rakh- 
juliana grant which was also uncondi¬ 
tional. In 1882 Nawab Sir Nawazish Ali 
had made a will in respect of his Oudh 
property in favour of his brother Nawab 
Nasir Ali and in 1889 he effected muta¬ 
tion in respect of all the property both 
that in Oudh and that in the Punjab in 
favour of Nawab Nasir Ali Khan and 
went to Europe. He did not return as 
he died in the year 1890 at Mecca and 
Nasir Ali succeeded to all the property 
without dispute. The third brother 
Nisar Ali died before Nawab Nasir Ali 
leaving two sons Sardar Barqat Ali and 
Sardar Fateh Ali. Nasir Ali himself had 
a son Sardar Mohammad Ali, the present 
plaintiff, and Sir Nawazish Ali left a son 
named Hidayat Ali, who died in 1924. 
On the 1st January 1892 a sanad was 
granted by the Viceroy and the Governor- 
General to Nasir Ali Khan in the follow¬ 
ing terms: 


Having regard to the memory of Nawab Ali 

Kiza Khan your father and of Nawab Sir 
Nawazish .Ali Khan your brother and their loyal 
semces Jconfer upon >° u by this sanad the 
title of Nawab. J his title will henceforth be 
hereditary in your family and will descend to 
the fittest member of the family by tho axirui 
rule as that by'which the estates devolve accord¬ 
ing to your family custom provided that such 
member shall, on each devolution of the title 
he formally approved of by the Viceroy and 
Governor General of India as a deserving re¬ 
presentative of the family and tho said title 

shall not descend to him until such approval has 
boon accorded. 


On the 15th July 189G Nawab No 
Ali executed two wills, one relating 
the Oudh property and tho other to 
property in tho Punjab including , 
Rakhamba grant, hut making no 
ference to the waqf property which v 
governed by its own deed of endowme 
lh° will relating to the Punjab prope. 
; ,jX 2 > ‘‘escribes the testator as propr 
tor and muafidar of Rakhkhamba a 
Rakhjuliana, District Lahore, and g, 
on to give the terms of the Rakhkam 
giant which according to the interpre 

tion of the testator, devised the prope, 

after the death of tho last three nan, 
holders to the most capable and 


liked of the issue of the three brothers as 
successor and muafidar, and he professes 
in virtue of this grant to appoint his 
nephew Nawab Fateh Ali Khan as his 
devisee and successor to the whole of the 
above-mentioned grant and of the move¬ 
able and immovable property in the 
Lahore District. The following words 
in the will which are repeated in the 
Oudh will are of vital importance for the 
determination of the present suit. They 
are as follows: 

I confer on my devisee Nawab Fateh Ali 
Khan if lie survives me, such powers of posses¬ 
sion and enjoyment (A abza tea Tassarnj ma1i~ 
Lana) as J. have and enjoy in respect of tlie above 
mentioned moveable and immovable property. 
Likewise on the death of Nawah Fateh Ali Khan 
the devisee, my son, if he is alive, will srcceed 
him and have and enjoy the same pov*»rs as 
have been conferred on Nawah Fateh Ali Khan 
by this will. 

After this the^ testator laid down a 
new rule of succession which will he 
discussed later. The will as to the Oudh 
property (Ex. I ) describes Nawab Nasir 
Ali as being proprietor and taluqdar of 
Nawabganj-Aliabad and tho will purports 
to he made under S. 11, Act ,1, 1869, 
which is the first Oudh Estates Act. 
About four months after tho execution of 
these wills Nawab Nasir Ali Khan died 
and was succeeded by Nawab Fateh Ali 
Khan. Apart from some objection which 
is said to have been made at the time by 
Barqat Ali Khan the elder brother ot 
Nawah Fateh Ali Khan no member of the 
family ever disputed his title. He took 
possession of the whole estate, mutation 
being effected in his name of all the landed 
property. Ho became mutawali of the 
waqf, and ho was recognized as Nawah 

by the Government. 

The plaintiff has now come forward 
basing his claim on the two wills for the 
whole property, and the defendant con¬ 
tests tho title on the ground that the 
wills, if properly construed, gave an ab¬ 
solute estate to Nawah Fateh Ali Khan 
and, in any case, the Punjab will in so 
far as it deals with the Rakhkhamba 
estate is invalid, because the testator had 
no power to dispose of that property 
under the Government grant, and the 
defendant asserts that his father’s title 
in that property must he construed as 
either being one by adverse possession or 
derived from choice of tho other members 
of the family given in accordance with 
the terms of the grant. He further pleads 
that the waqf property is outside the 
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jurisdiction of this Court, that the plain¬ 
tiff cannot sue under the Oudh will 
becnise ho is an attesting witness, 
and that the bequest of the Punjab 
property other than the Rakhkhamba 
property is void under Shia law, 
bein 4 a bequest of more than one-third of 
the testator's property without obtaining 
the consent of all the heirs. The other 
pleas affect various items of the property 
claimed and issues h ive been framed in 
each case. The following are the issues: 

1. (a) Did tho proparty No. 2 in S 2 I 1 . 1 de¬ 
volve on Nawab Sir Nawazish Ali Khan alone 
or oa the throe sons of Nawab Ali Raza Khan 
ucoording to tho personal law of the parties ? 

(b) Has tho plaintiff lo*t his share in the 
property stated in para. 41 of the additional 
pleas ? 

2. (a) Did Nawab Sir Nawazish Ali Khali con¬ 
struct the buildings shown in SjIi. 2 ? 

(b) If any of the properties in defendant’s 
list 1) consisted of under-proprietary rights ac¬ 
quired by Sir Fatah Ali Khan, did they merge 
in the taluqdari rights ? 

3. Do Sells. 1 to 51 and Sell. 2 form a cor¬ 
rect statement of the property devised to Nawab 
Nasir Ali Khan under tho will of Sir Nawazish 
Ali Khan dated 17th February 1832 ? 

1 (a). Did Sir Nawazish Ali Khan make an 

oral gift of certain properties in 1330 to Nawab 
Nasir Ali Khan and have mutation effe cted ac¬ 
cordingly, and if so, what properties were in¬ 
cluded in the gift ? 

(b) Was sir Nawazish Ali Khan competent 
in law to make a gift of the Rakhkhamba estate? 

5. Was Nasir Ali Khan -in possession of pro¬ 
perty No. 52 in Seh. I and of the properties in 
Sch. 3 and 4 in accordance with the gift ? 

0. Does the dec:l of waqf executed by Nasir 
Ali Khan in I30i relate to all the properties in 
Sell. 5 and does it provide that the possession 
and minagement of the properties shall he with 
his successor ? 

GA. Did Nawab Sir Fateh Ali Khan build 
Nawab Place out of waqf funds or out of his pri¬ 
vate funds ? 

GB. If Sir Fateh Ali Klim built the Place on 
of private funds did he in corporate the building 
in the waqf property “ and did he incorporate 
i)i the wauf property " the 1 in<l which he 
bought for the purpose of building the Place ? 

GC If the plaintiff is entitled to possession of 
the waqf property as mutawali is lie not entitled, 
therefore, to possession of the Nawab Place 
together with land on which it is built also ? 

7 Has this Court any jurisdiction in regard 
to the waqf property described in Sell. 5 ? 

H Do the two wills executed by Nasir Ali 
Khan in IH'.'G confer an absolute estate on 
Nawab Sir Fateh All Khan and if so,,what is 
the effect ? 

■' (a). Is the bequest of Nasir Ali Khan in 

plaintiff’s favour of the property in S_*h. Nos. 
1 to 51, invalid under S. 51, Indian Succession 
read with S. P.1, On 111 Kstates Act ? 

B»). Are the bequests in the two wills invalid 
under M uliaiiniiud.ui law for Want of con-out of 
line widow and daughter of the testator 7 


10 Are any of the clauses in these wills in¬ 
valid for any of tho reasons given in paras 25 
and 85 of the additional pleas ? 

11 (a). If for any reason the wills are wholly 
or partly invalid, is the plaintiff entitled to the 
properties in Sells. 1 to 4 as the sole heir of his 
father under the terms of the sjnad and a 
family custom by which all female heirs are 
excluded or under the possessory title of his 
father ? 

(b). Is the plaintiff’s claim on the basis of 
possessory title within time ? 

1*2 Is the defendant estopped from claiming 
that any portion of the wills of 189G is invalid ? 

13 Is the plaintiff entitled to possession of 
the property shown in sell 5 as mutwali ? 

14 Is the plaintiff entitled to any mesne pro¬ 
fits and if so, to what extent ? 

15 Is the property shown in Lists A and B 
the self-acquired property of Sir Fateh Ali 
Khan and it so, is tho plaintiff entitled to it ? 

1G Did Sir Fateh All Khan acquire an ab¬ 
solute title to the liakhkhamba property (a) 
in tbc manner described in paras 3G and 37 of 
the additional pleas, (b) by adverse possession ? 

17 Is the defendant in possession of all the 
property shown in Sch. 4 ? 

18 To what relief, if any, is the plaintiff 
entitled ? 

It will he seen that these issues are 
not arranged on any clear principle and 
it will he convenient to deal with them 
in a different order. First I shall deal 
with those issues which affect the title of 
the parties in general and afterwards I 
shall deal with the claims put forward 
to the separate properties involved. 
Primarily the claim of the plaintiff is 
based on the two wills executed by 
Nawab Nasir Ali Khan in 1895 and I 
shall deal first with Issue 8 which 
runs as follows ; 

Do tho two wills executed by Nasir Ali Khan 
in lHOG confer an absolute estate on Nawab Sir 
Fateh Ali Khan and, if so, what is the effort ? 

It is laid down in H&lsbury’s Laws of 
England, Vol. 28, on p. 636 that the 
cardinal rule of English law us to tho 
effect of a will is that the intention of 
the testator as declared by him and ap* • 
parent in the words of his will lias offojt 
given to it so far and as nearly as may ho 
consistently with law. These wills were 
drafted together and though tho pream¬ 
ble is different because in tho one case 
the testator was acting, as ho believed, 
under S. LL, Act l, 1869 that is, the 
Oudh Estates Act, and in tho other in 
pursuance of tho grant given by Govern* 
meat to Nawab Nawazish Ali Khan of 
the estate in the Lahore District, the 
effective part is in each case the same. 

I have already quoted these words and 
L believe that the intention of the testa¬ 
tor is plain. Ho intended to give 
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his nephew Fateh Ali Khan, if he 
survived him, a full life interest in the 
property but after his death the property 
was to go in each case to the testator’s own 
son Mohammad Ali Khan and after him 
to the son of Sir Nawazish Ali Khan 
thereby giving the property, in turn, to 
the descendants of ali the three sons of 
the founder of the family, Navvab Ali 
Raza Khan. This is the plain meaning 
of the words employed, hut the learned 
counsel for the defence has addressed to 
me a very careful and well-reasoned 
argument to show that the first of the 
two clauses which I have quoted 
above confers an absolute estate on 
Nawab Sir Fateh Ali Khan, and that 
being so, the subsequent clauses cannot 
detract from the absolute estate con- 
ferredby the former. He relies upon three 
phrases to prove that an absolute estate 
was conferred and these phrases are first 
of all “ Kabza wa tasarruf malikana ,” 
which may be translated “possession and 
enjoyment as an owner” ; secondly the 
words “ viisl mere , ’ which mean “like 
myself” ; and thirdly the phrase * uska 
janashin" (his successor) which is used in 
speaking of Mohammad Ali in reference to 
his predecessor, Fateh Ali. 


There is a long series of rulings which 
deal with the word “malik” (owner). 
Although it is not said that this word is a 
term of art it has been ruled on many oc¬ 
casions that it means an owner in the full 
sense of the word and where there has 
been no clause giving to a legatee power of 
disposing of the property it has been hold 
that such powers are implied in the word 
“malik.” But all these rulings to which 
I am referred carry in themselves the 
answer to the defendant’s contention. 
They are based on a ruling of the Calcutta 
' High Court in 1875 in the case Ml. Kol- 
lann Kooer v. Luchmie Pershad (l). In 
1897 this ruling was approved by their 
Lordships of the Judicial Committee in 
the case of Lai it Mohan Sinyh Roy v 
Chukkun Lai Roy (2) and that ruling in 
its turn was followed in the case of 
Su raj man i v. Rah Nath Ojha (2) Again 
this ruling was approved by their Lord- 
ships in the case of Bai Das Shib Das v. 


(l) 

(-) 

h) 


[1875] U W. R. 395. 

U897] *24 Cal. 83l=*24 I. A. 
N. 3^ = 7 Sir. 155 (P. C.). 
[1909] 80 All.'84=35 I \ 1 
07 (P. C.). 


70=1 C. W. 
7—5 A. Tj. J. 


Bai Gulab (4), and all these rulings have 
been considered in the case of Mt. Sasi- 
man Choicdkurain v. Shio Naraiw 
Choivdhurij (5). On p. 315 of that volume 
their Lordships have summarized the 
rulings as follows : 

The term “malik” when used in a will or other 
document as descriptive of the position which a' 
devisee is intended to hold, has been held apt' 
to describe an owner possessed of full pro*! 
prietary rights, including a full right of alien¬ 
ation, unless there is something in the coutext] 
or in the surrounding circumstances to indicate 
that such full proprietary rights were not inten¬ 
ded to be -conferred, but the meaning of every 
word in an Indian will must always depend upon 
the setting in which it is placed, the subject to- 
whicli it is related, and the locality of thej 
testator, from which it may receive its true 
shade of meaning. 

Similar observations appear in the other 
rulings cited but I have quoted from this 
case partly because it is the most recent, 
and partly because in that case the word 
malik” was not used hut its significance 
was applied to the word “milkiat.” In the 
present instance also the word “malik” 
is not used but the word is “malikana.’. 
Moreover the case of Baidas Shibdas 
v. Bai Gulab (4), must be distinguished 
because in that case disposing powers 
were expressly given to the legatee. In 
the case.before me the word “malikana” is 
not only limited by the express provisions 
as to the inheritance contained in the 
following sentence but also by the fact that 
it is merely an adjective qualifyig the 
words “kabza wa tasarruf.” Even if the 
words are taken in the strictest sense 
they only moan that the legatee was to 
have possession and enjoyment as an 
owner. Such a phrase clearly leaves the 
door open for a provision that the power 
of disposal is denied to him. As to the 
words mi si mere" (like myself) a condi¬ 
tion of this kind has been found by 
Mr. Justice Mukerji in the case ot 
Amarendra Nath Bose v. Shuradhani (b) 
to give a fuller meaning to the word 
malik.” But here they do not have this 
e*Tect because they also apply strictly and 
grammatically to the words “kabza wa 
tasarruf*’ and, therefore, carry the mean¬ 
ing of “malikana” no further. Lastly the 
words “uska janashin'' cannot be taken 
to mean that Mohammad Ali was to 
be in some sonse a successor only of 

(4) A. 1. R. 192*2 P. C 193—4G Bom. 153=49 
I. A. 1 (P. C.). 

(5) A. 1. 11. 1922 P. C. G3=l Pat. 80.=49 
1. A. 25 (P. C.). 

(o) [1909] 14 C. W. N. 458=5 I. C. 73- 
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Fateh Ali Khan without any connexion 
with the testator, and a further reading of 
the will shows that later on the testator, 
speaks of the taluqdar of the time being 
whoever he may bo in the future as “mera 
janashin" that is my successor. And this 
clearly shows that the words “ uska jana¬ 
shin" mean the next successor to the pre¬ 
ceding janashin and have no significance 
such as that which has been applied to 
them in the defendant’s arguments. In my 
(opinion isolated clauses should never be 
taken apxrt from their context and given 
a meaning contradictory to the apparent 
wishes of the testator. Rather even 
technical words should be given a mean¬ 
ing if possible in accordance with the 
testator's wishes as apparent * from the 
whole context. In this connexion I may 
quote from Halsbury’s Laws of England, 
Vol. 28, p. 653 : 

Words are given that meaning which is ren¬ 
dered necessary in the circumstances of the case 
by the context of tlie whole will, the particular 
passage concerned being taken together with 
whatever is relevant in the re t of the will 
to explain it. 1 he will itself i-> taken as the 
dictionary from which the meaning of the words 
is ascertained, however inaccurate su:h mean¬ 
ing would he in the ordinary or legal use. 

I would also observe in view of the 
great stress which has been laid on the fact 
that the word “nvalik” lias been so often 
interpreted to mean an absolute owner 
that the House of Lords in 1905 had before 
them a c iso Com i she if v. Jloirnnq Jlan- 
I'urii (7), in which the testator bequeathed 
to his wife “the whole of his estate 
absolutely” and yet their Lordships held 
that a subsequent provision in the same 
will was a good executory limitation 
taking effect after her deith. Thus the 
word absolute” did not give the widow 
full heritable ownership of the property. 
I find, therefore, that the wills executed 
by Nasir Ali Khan did not confer an 
absolute estate on Nawab Sir Fateh Ali 
Khan. 

In view of this finding it is perhaps 
superfluous to consider at length the plain* 
tilt's argument that even if the wills 
should bo held to confer an absolute estate 
on Sir Fateh Ali Khan the plaintilf would 
bo entitled to come in on bis death on the 
principle of a gift over. In Jarman on 
\\ ills, Vol. II, p. 1344, an attempt has 
been made to give the essential elements 
°f a gilt over, and they are, first that it is 

a gift to arise upon future contingency, 

L) 11305] A. C. 81=71 I,. J. Oh. 201=53 
W. K 402=-=92 L.T. 241=21 T. I,. R. 252 
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and secondly, that it operates by way 
of defeasance or shifting of the prior 
gift, which would ho absolute were the 
contingency not to occur. In Indian; 
law the gift over corresponds with the 
terms of S. 31, Transfer of Property 
Act, and is a condition superadded to a 
transfer of the property that the interest 
should coase to exist in case a specified 
uncertain event shall happen or in case 
a certain specified event shall not hap¬ 
pen. It is argued by the plaintiff that 
the uncertain event in this case is that 
Mohammad Ali should be alive at the 
time of the death of Fateh Ali. This 
certainly is an uncertain event, hut if 
the estate conferred on Fateh Ali was 
absolute there was no defeasance at the 
time of his death as he left male issue. 
Where there has been no defeasance the 
gift over cannot come into operation 
and I take it that there can he no de-j 
fesance unless some event arises which 
makes it impossible for the absolute title 1 
to continue. This view is I believe in 
accordance with that taken by a Bench 
of this Court in the case of Ahmad Azirn 
v. Safi Jan (8). But as I have said 
above I hold that no absolute estate was 
conferred and that, therefore, this ques¬ 
tion of gift over does not arise. 

The next issue with which I shall 

deal is issue 10 which is as follows : 

Aro any of the clauses in these wills invalid 
for any of the reasons given in paras. 25 and 
35 of the additional pleas ? 


AuiuyiajHi ZO 01 the additional pleas in 
the written statement is as follows : 

I hat the clauses in the two wills subsequent 

to the clause conferring an absolute estate 

upon Nawab Sir Fateh Ali Khan arc bad in law 

and of no legal effect as tliev creato a line of 

succession unknown to Mahomodan law or 
J aluqdan law. 


-Liiuiu wuio mree other 


-- 111 1)1113 

paragraph, hut nono of them have been 
pressed in argument, Para. 35 refers only 

t0, m * £ un ' a,) wil > and it is as follosvs : 

Jliat Nawab Nasir Ali Khan hold the Rakli- 
kl.amhu property situate in the Punjab under 
the deed of grant dated the 31 st Atari !. 18(18 for 
his life only „nd Was not competent to make a 
testamenUry disposition thereof, and his will 

dated the lath July 18J0 so far as it seeks to 

dispose of the aforesaid Kakhkhamba property 

in favour of Nawab Patel. Ali Khan or after 

him in favour of the plaintiff is invalid and 
inoperative. 


It is true that the schomo of inherit¬ 
ance laid down in these wills is unknown 
to_Mahomedan law oyy taluqdari law. 
(*) A. I. R. 1926 Oudh 561.. 
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Put briefly the scheme was, first that 
his nephew Fateh Ali should have a life 
interest, then that on his death the tes¬ 
tator’s son Mohammad Ali should have 
a similar interest, and again on his 
death that his nephew Hidayat Ali Khan 
should succeed. After these three suc¬ 
cessors the property was to go to the 
ritt 5St from among their issue who was 
to be appointed by the last devisee 
under the wills. Failing such an ap¬ 
pointment there was to be an election 
by all the male issue of the three suc¬ 
cessors of one of their own number and 
this principle was to be followed for 
ever. In the case of disagreement the 
Government was to appoint a successor, 
but the estate was never to rest absolutely 
with any one person, [t cannot even be 
said that the wills reproduce the family 
custom, if it be a custom, laid down in 
the Rakhkhamba sanad for that grant 
contemplated that on the death of the 
last three holders named the property 
should go permanently into the hands of 
the person selected from among the male 
issue of the late Nawab Ali Raza Khan 
by themselves. 

The objection, therefore, to the sub¬ 
sequent terms of these wills must be 
uphold, hut it cannot be said that 
the objection has any serious effect 
on the present suit. In the first place 
the Courts are not concerned with the 
futuro except in exceptional circum¬ 
stances. It is proper no doubt to decide 
the matter in so far as it concerns the 
existing parties who are interested, hut 
I am not prepared to go on and consider 
circumstances which may arise after the 
death of the present plaintiff in the event 
of his being successful in the suit. If 
the scheme begins with Fateh Ali him¬ 
self, on the authority of their Lordships 
of the Judicial Committee in the case of 
Jutcndra Mohan Tagore v. Ganendra 
Mohan Tagore (9), 1 should hold that the 
first estate in favour of Fateh Ali Khan 
would bo valid as a lifo estate because 
the giver had that intention and that 
on his death the estate would devolve 
upon the testator’s heir at law. As that 
heir is undoubtedly the plaintiff no diffi¬ 
culty which affects this caso arises from 
the illegal scheme of succession, [f, on 
the other hand, it bo held that the will 


(9) [1R72-73] I. A.Supp. Vol. 
377=18 W. R. 359=2 
Sar. 82 (P. C.) f 


47=9 B. L. R. 
Suther. G92=3 


is valid in. so far as it confers a life 
estate on Fateh Ali with a remainder to 
Mohammad Ali it is altogether unneces¬ 
sary to consider subsequent clauses which 
may be the subject of future controversy, 
but are in no way material to the deci¬ 
sion of the present suit. The second 
objection regarding Rakhkhamba estate 
is of more importance. Before deciding 
this question it would be proper to de¬ 
cide issues 4 (a) and (b). These 
issues refer to an alleged oral gift made 
by Sir Nawazish Ali in favour of Nawab 
Nasir Ali in the year 1889. It will be 
remembered that Sir Nawazish Ali made 
a will of his Oudh property in 1882 and 
in the year 1889 he left India to tour in 
Europe and he died at Mecca in 1890 
without returning to his native land. 
Before his departure he wrote a letter 
to the Tahsildar asking him to effect 
mutation in favour of Nasir Ali Khan in 
respect of the Punjab property and muta¬ 
tion was effected accordingly, with a 
note that it was in accordance with a 
deed of gift. In his will Nawab Nasir 
Ali states : 

^ hereus on his departure (or Europe in 1869 
Haji Nawab Nawazish Ali Khan transferred 
to him Rakhkhamba and Rakhjuliana as well 
as all moveable property and immovable pro¬ 
perty, that is, residential houses in Lahore 
district and put him in possession of the same 
as solo proprietor thereof, and whereas the 
lands above referred to have also been mutated 
in my name, etc. 

On this I have been asked to hold 
that Nasir Ali obtained the whole of tho 
Punjab property by means of an oral 
gift. This contention is put forward in 
order to meet the difficulty occasioned 
by the wording of the Rakhkhamba 
grant. As to the rest of tho property in 
tho Punjab it is a matter of no impor¬ 
tance whether there was an oral gift in 
favour of Nasir Ali or not. In any case 
ho succeeded his brother in undisputed 
possession and neither his title nor his 
disposing power, wero over dial longed. 
And as to Rakhkhamba it is manifest 
from the terms of the grant that 
Sir Nawazish Ali had no power 
to make a gift of tho property. He 
was himself only a life-holder and 
Nasir Ali was nominated it*the grant 
itself as his successor. All that he did 
in respect of the Rakhkhamba property 
was to have mutation effected in the 
name of his successor who was already 
his heir under his will in the Oudh pro' 
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perty and this was done for the sake of 
convenience because Sir Nawazish Ali 
himself intended never to return to India. 
There is no mention in the will of any 
deed of gift and I do not consider that 
the case of the rest of the property is in 
any way different from that of Rakh- 
kh&niha. All that Sir Nawazish Ali did 
was to put his heir in possession and I 
do not hold that this amounts to a deed 
of gift. I find, therefore, on this issue 
as a preliminary to issue 10 that 
there was no gift of the Punjab property 
to Nasir Ali in 1889, although mutation 
was effected in his name, and that as far 
as the Rakhkhainba estate is concerned 
Sir Nawazish Ali was not competent to 
make a gift thereof. 

Thus Nasir Ali held the Rakhkhamha 
property in the terms of the Government 
grant and it was clearly laid down in 
that grant that on his death the property 
should go to his brother Nasir Ali, and 
that on the death of the last survivor, in 
this case Nasir Ali himself, the property 
should go to that person whom the male 
heirs of Nawab Ali Raza should choose 
as the fittest from among their own 
number. It was never contemplated in 
the grant that Nasir Ali should transfer 
the property by means of a will. The 
only clause relating to transfer is that in 
which it lays down that no transfer of 
proprietary rights in the said estate will 
be valid until it shall have received the 
sanction of his Honour the Lieutenant' 
Governor. If the term ‘transfer’ is held 
to include a will, which is hardly pos- 
si hie as such a condition would be en' 
tiio 1 y contradictory to the terms laid 
down above for the devolution of the 
estate, even so it is clear that- such a 
transfer required the sanction of the 
Lieutenant-Governor and no such sanc¬ 
tion was obtained. No doubt Nawab 
Nasir Ali himsolf professed to ho making 
this will in pursuance of the grant and 
his will purports to recite the terms of 
th* grant, saying that the property was 
to devolve in the following manner, 
namely that Nawab Nawazish Ali is to 
ho followed by mo Nawab Nasir Ali 
Khan and l by Nasir Ali Khan and he 
by the most capable and most liked of 
the issue of the three brothers as suc¬ 
cessor and mualidar. Now these are the 
terms of the grant; only the choice of the 
most capable and most liked of the issue 
of the three brothers did not rest with 


Nasir Ali. The principle of election, 
which Nasir Ali attempted to postpone 
until after the failure of the last sur¬ 
vivor of three successors to make a selec¬ 
tion, was to come into force on the death 
of Nasir Ali himself and Nasir Ali had no 
power to interfere by will with the rules 
of succession laid down in the grant 
which has a special sanctity under the 
Crown Grants Act, which came into force 
in 1895. On behalf of the plaintiff an 
attempt is made to support the will even 
as regards ^Rakhkhamha on the ground 
that it passed unchallenged and Govern¬ 
ment never refused to acknowledge it. 
It is even suggested that Government’s 
acceptance of Nawab Fateh Ali Khan and 
confirment on him of the title of Nawab 
amounts to a sanction on the part of 
Government to this disposition of pro¬ 
perty. But there is no force in this 
contention for although Government ac¬ 
cepted Fateh Ali Khan as the de facto 
holder of the estates and allowed him 
to succeed to the hereditary title of 
Nawab under the terms of the sanad of 
1892, there is nothing to show whether 
the Government accepted him under the 
will or under the grant as a life-holder 
or as an absolute owner. It appears to 
me that he was accepted by the Govern¬ 
ment because he was in possession and 
no important objection was made I 
cannot find that the will relating to 
Kakhkhamba was a transfer sanctioned 
by the Lieutenant-Governor under the 
terms of the grant and it is, therefore 
invalid as far as the Rakhkhamha pro¬ 
perty is concerned. I find, therefore, on 
this issue that the seheino of succession 
contained in these wills, although it may 
bouUunatoiy found to he invalid, does 
not atlect the suit before me hut that the 
will dealing with the Punjab property is 

*“ V Ap ‘m?. far , aS the Property known 
as the Rakhkhainba grant is concerned. 

Issues 9 (a) and 9(b) attack respee- 

p 10 p udh will and that portion of 
the Punjab will which relates to pro- 
Pdty other than Rakhkhamha. 9 (a) 
iuns as follows: 

' t fT VoVl* ^ 

with S i" d o aw' - Indi:m Succession Act. read 

With 8. 19, Oudh Estates Act. 

T *JL° r ” oa ning of this is that S. 19 of 
t ho Oudh Estates Act enacts that 8 54, 
Indian Succession Act, applies to all wills 

mado by any taluqdar or his heir dr 

ogitee and S. 54, Indian Succession Act 
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which is now S. 67 enacts that a bequest 
shall be void so far as it concerns the per¬ 
sons attesting a will. It is alleged that 
Mohammad Ali Khan, the plaintiff, him¬ 
self attested the will as a witness and 
therefore is debared from taking advan¬ 
tage of the bequest in his favour. The 
plaintiff objects that as the law stands 
the will of 1896 cannot be held to have 
been made under the Oudh Estates Act. 
This is an argument which I cannot ac¬ 
cept. It is true that owing to obscurity 
in the draft of S. 14, Oudh Estates Act, 1 
of 1869, their Lordships of Die Judicial 
Committee held in the year 1904 in Bah 
raj Kuar v. Jagat Pal Singh (10) that 
a transfer made to remote heir removed 
the estate from the operation of the Act. 
Thus the transfer in favour of Fateh Ali 
Khan in preference to the testator’s son 
might be said to have removed this 
'property from the operation of the Act, 
though as a matter of fact on the same 
reasoning the transfer by Sir Nawazish 
Ali in favour of bis brother Nasir Ali 
.Khan in the year 1882 had the same 
effect. In my opinion it is immaterial 
because the amending Act of 1910 defin¬ 
itely brought back under the Act all 
estates which had been so transferred. 
The presont wording of S. 14 is : 

If any taluqdar or grantee or his heir or 
legatee shall heretofore have transferred or be¬ 
queathed or if any taluqdar or grantee or his 
heir or legatee shall herafter transfer or be¬ 
queath the whole or any portion of his estato 

.. the transferee or legatee and his hoirs 

and legatee shall have the same rights 
and powers in regard to the property . . . as the 
transferer or testator. 

Thus in my opinion the transfer by 
• Nawazish Ali validly transferred the 
estate to Nasir Ali and Nasir Ali trans¬ 
ferred the estate in his turn validly to 
Fateh Ali and the estate still remains 
under the Act. The defendant who 
wishes to exclude Mohammad Ali from 
his rights because of his signature on the 
will argues that in any case ho would 
have no title because of the terms of S. 
21 of the amending Act of 1910 which is 
a saving clause, to protect persons who 
have obtained the estate in good faith 
and whose title might be affected by the 
alterations then made. Clearly this has 
no application to the case of Fateh Ali’s 
son and is irrelevant. If therefore, Mo¬ 
hammad Ali signed the will as a witness 
even t hough the will was greatly to his 

(U)j [1904] 7 O. C. 248 .==26 All* 898=3J f A 
13S-=S S.ir. G39 (P. C.). 


own disadvantage as it postponed his 
right to inherit his father’s property for 
27 years, he would be excluded by S. 54 
now S. 67, Indian Succession Act, from 
the benefit conferred on him. No doubt 
the matter is one of academic interest in 
view of my finding that the will convey¬ 
ed only a life estate to Fateh Ali, be¬ 
cause in that case Mohammad Ali would 
succeed to the estate even apart from the 
will, and if I had held that the will gave 
an absolute estate to Fateh Ali Khan 
the plaintiff would uot have been entitled 
to the property even had he. not signed 
the will. I am not 1 , however, prepared to 
find that the plaintiff actually signed the 
will as a witness. (The judgment then 
discussed the evidence and proceeded). He 
did not sign as a witness but he signed in 
token of his agreement with the terms of 
the document. I feel fortified in this 
conclusion by a reference to a decision of 
a Bench of the Court of the Judicial 
Coirhnissioner of Oudh in Thakur Shiam 
Sunder Singh v. Thakur Jagannath 
Singh (il), where it was held that the 
testator obtained the signatures of certain 
persons for some special purposes of his 
own, and the mere fact that the word, 
gawahshud’ appeared above their signa¬ 
tures did not make them attesting wit¬ 
nesses. In fact the case was so similar 
to the one before me that it was suggest- 1 
ed that the plaintiff had based his evi“ 
dence on that finding of the Judicial 
Commissioner’s Court. I find, however, 
that the plaintiff and Abdul Karim made 
statements to the same effect in a Court 
in the Punjab before the judgment to 
which I have referred was pronounced. I 
find, therefore, on this portion of the 
issue that the bequest in favour of plain¬ 
tiff is not void under S. 54, Indian 
Succession Act, read with S. 19, Oudh 
Estates Act. 

The second portion of the issue is as 
follows: 

Are the bequests in tho two wills invalid 
under Muhammadan law for want of consent of 
the widow and daughter of the testator. 

It is concedod that apart from the 
taluqdari property in Oudh and tho pro¬ 
perty covered by tho Rakhkhamba grant 
in the Punjab tho rest of tho property 
must be governed either by Muham¬ 
madan law or some family custom. Tho 
only family custom on which any rel iance 

(11) A. I. R. 1925 Oudh 465 since affirmed by 
A. 1. R. 1927 P. C. 248—Ed. 
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is placed is a custom of the exclusion of 
females and the objection that the wills 
are invalid for want of consent of the 
widow and daughter runs counter to al¬ 
legation. It is not necessary to go very 
deeply into the Muhamadman law on 
this subject and it is sufficient to say that 
under Shia law a childless widow is one 
of those heirs who are entitled to succeed 
jto a Muhammadan estate, and according 
to the best authorities a will made by a 
jShia of more than one-third of his estate 
is invalid unless it is made with the con¬ 
sent of all the heirs either before or after 
death. 

The wills in so far as they refer 

to the property in the Punjab known as 

Rakhjuliana and some property in Oudh 

which is not included in the taluqdari 

estate deal with more than one-third of 

the testator’s property and one of the 

wills includes also the Rakhkhamba 
grant. 

Consequently in so far as the wills 
are subject to Muhammadan law they 
would require the consent of the heirs 
unless there is some custom in the 
family which overrides the law. The 
heirs in this case were Mohammad Ali 

lmself, his sister Zohra Begam and the 
testator’s widow, who was not, it may be 
observed, the mother of either Moham- 
mad Ali or Zohra Begam. The consent 
of Mohammad Ali was of course obtained, 
both before and after execution of the 
will, and although a feeble attempt has 
been made to show that Zohra Begam 
was not in Lahore when the wills were 
executed, it is in my opinion clearly prov¬ 
ed that her consent was taken by Mo¬ 
hammad Ali and moreover as she was the 
wife of Fateh Ali it is unreasonable to 

* approve of the 

wills in favour of her own husband. 

Thore remains the caso of Nasir Ali’s 

widow. This lady wont to Kerbolla in 

the year 1889 and lived in retirement 

until her death in the year 1916. It is 

impossible for the plaintiff to prove that 

she was consulted as to the terms of the 

will, but according to Muhammadan law 

(thore may be a renunciation of the right 
ito inherit and such renunciation need not 
be expressed but may be implied from the 
ceasing or resisting from prosecuting a 
claim maintainable against another. This 
was the view taken by their Lordships of 
the Judicial Committee in a caso decided 
m the year 1871: Mt. Harviutool Nissa 


Begam v. Allahadia Khan (12). It was 
also held by the Bombay High Court in 
Daulat Ram Kliusal Chand v. Abdul 
Kayuyn (13) that the consent of an hei-r 
to such a bequest may he signified by 
conduct showing a fixed and unequi¬ 
vocal intention. In my opinion 
this lady by her retirement to Kerbella 
clearly intended to give up any claim to 
this property and moreover it is proved 
that she received up to her death a 
regular allowance from Fateh Ali Khan 
foi her maintenance and thereby ac¬ 
quiesced in his succession to the whole 
estate under the wills. As to the ques¬ 
tion whether there is a family custom 
excluding succession by females there is 
the evidence that no female succeeded to 
any portion of the estate on the death of 
Ali Raza or on the death of Nawazish 
Ali or on the death of Nisar Ali. And 
there is an admission in the first written 
statement made by the defendant in this 
case in para. 26: 

that in accordance with the family custom 
daughters are excluded from succession in the 
family of the parties. 

No doubt this is not pleaded in the 
second written statement although I find 
that in reply to para. 3 of the plaint 
defendant claimed that the whole of the 
property known as Mubarik Haveli de¬ 
volved on the throe sons of^Nawab Ali 
Raza Khan and makes no mention of the 
share of any women. In view of my 
finding that the will is not invalid for 
lack of consent it is unnecessary to go 
further into the question of custom but 
the evidence, such as there is, is in favour 
of the plaintiff and the defendant’s own 
admission in his original written state¬ 
ment should, strictly speaking, debar him 
from raising such a plea. I find on this 
issue that the bequests are not invalid 
under Muhammadan law for want of con¬ 
sent of the widow and daughter of the 
testator. 

Before proceeding to decide the other 
vital issues [ shall consider briefly issue 
/ 1 w,Hch raises the question of the jur- 

Court to decide the plain- 
ill s claim to the waqf property. 

When the plaintiff filed his suit origi¬ 
nally he wished to confine it to the pro¬ 
perty in Oudh and usked permission to 
withhold his claim to the Punjab pro- 
poit y including the waqf property with 

(12) [1871] 17 W. R. 108 (P. 0.). 

(IS) [1902] 2G Rom. 497=1 Bom. L. R. 132. 
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a view to file a suit elsewhere. Per¬ 
mission, however, was refused by this 
Court and the order of my learned pre¬ 
decessor forced the plaintiff to bring his 
whole suit in this Court. No objection 
is raised by the defendant to the Court’s 
jurisdiction as to the property in the 
Punjab which is claimed by the plaintiff 
as owner, nor could any objection lie taken 
having regard to the provisions cf S. 17, 
Civil P. C , and of O. 2, R. 2. It is, how¬ 
ever, contended that a suit to be declared 
a mutawali of a waqf involves an entirely 
different cause of action from a suit to 
be declared the owner of the property. 
A mutawali of a wacjf is not the owner 
but the manager and there is an essential 
difference between the position of a muta¬ 
wali and that of an owner. On the other 
hand under the terms of this waqf the 
waqf was to be administered as mutawali 
by the person who was the janashin or 
successor of the waqif. In this suit I 
am bound to decide who the successor of 
the waqif is, and it is of no importance 
for the decision of the issue whether the 
successor is held to be the person entitled 
to succeed to the whole of the property 
or only the person who is entitled to 
succeed to the Rakhkhamba grant. In 
either case the waqf property is an ap¬ 
pendage of th<* estate. In my opinion it 
cannot be divested from the estate and it 
becomes an essential part of the plaintiff’s 
claim. That being so it comes within 
the jurisdiction of this Court and I find 
for the plaintiff on this issue. 

Issue 16— This issue deals with the 
defendant’s claim apart from the wills 
to the Rakhkhamba property which in 
para. 9 of his answer he had speci¬ 
fically excluded from the operation of 
the will. 

The issue is as follows: 

Did Sir Fateh Ali Khan acquire an absolute 
title to the Rakhkhamba property ? 

(a) in the manner described in paras. 3b and 
37 of the additional pleas; and 

(t) by adverse possession ? 

Paragraph 36 of the additional pleas is 
as follows: 

That Naw.ib Sir Fateh Ali Khan was chosen 

by the male heirs of Nawab Ali Raza Khan 
including the plaintiff as the fittest person to 
succeed to Nawab Nasir Ali Khan on the 3rd 
day of the latter’s death at the dastarbandi 
ceremony and was also considered fittest to 
succeed by His Honour the Lieutenant Governor 
of the 1 unjab. Nawab Sir Fateh Ali Khan 
succeeded to the Rakhkhamba grant mentioned 
al.ove not under the will of Nasir Ali Khan but 
under the terms of the deed of grant dated the 
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31st March 18GS by selection by the male heirs 
of Nawab Ali Raza Khan or in the alternative 
by selection by the Lieutenant Governor. 

Paragraph 37 runs: 

That under the terms of the deed of grant 
dated 31st March 1S68 Nawab Sir Fateh Ali 
Khan acquired absolute title to the Rakh¬ 
khamba property and plaintiff cannot lay clnim 
to it on his death. 

Thus in regard to the Rakhkhamba 
property the defendant sets up the Govern¬ 
ment grant as against the will and seeks 
to prove that Fateh Ali Khan was chosen 
by the male heirs of Ali Raza Khan under 
the terms of the grant and so had an 
absolute title. And in the alternative he 
claims that he was appointed by His 
Honour the Leutenant-Governor of the 
Punjab under the terms of the grant. 
The hulk of the oral evidence in this case 
has been directed to show what happened 
at a ceremony held three days after the 
death of Nawab Nasir Ali Khan. This 
evidence was not recorded in Court. H 

was recorded before a commissioner who 

was sent by this Court to Lahore. 

T wish at this place to thank the commis¬ 
sioner Mr. Kidwai for the careful manner 
in which he recorded the ovidence under 
extremely difficult circumstances. Nei" 
ther the counsel nor the witnesses appear 
to have treated him with the respect due 
to a Court, and bo showed a very credita¬ 
ble firmness in dealing with the futile 
objections made by counsel to question 

after question and in cases by the wit* 
nesses themselves. Still lie was bound 
to admit much irrelevant evidence and 
in proof of this l may remark that in 
argument I was not referred to more 
than a very small portion of the 1.500 
pages of evidence recorded by the com¬ 
missioner, and the learned counsel for 
the defendant stated that in a case of this 
kind be would not himself lay any great 
stress on any statement that was not sup" 
ported by other evidence. (The judgment 
here dealt with the evidence relating 
to dastarbandi and proceeded.) In my 

• * i 

opinion the plaintiff's ovidence on this 
point is far more credible than that of 
the defendant, and the probability is all 
in favour of an acceptance by the heirs 
under the will rather than a choice under 
the sanad. The wills of Nasir Ali Khan 
must have been mentioned on this occa¬ 
sion. They had . been executed before 
numerous witnesses four months before, 
their terms were most unusual and were 
well known and the chief spokesman of 
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the ceremony, Khan Bahadur Barkat Ali, 
was himself a marginal witness. More¬ 
over it is admitted by everybody that the 
present plaintiff had full knowledge of 
the terms of the will and had been per¬ 
suaded to agree to it. It is most un¬ 
likely that he knowing his father’s 
wishes would without any further in¬ 
ducement agree to give up his rever¬ 
sionary rights and accept Nawab Fateh 
Ali Khan as the absolute owner of the 
whole estate, for no one suggests that at 
that time there was an agreement to 
accept the wills with regard to the rest 
of the property and not to Rakhklnimba. 
Whereas it is almost certain tint the 
wills must have been referred to on this 
occasion, it is very improbable that any 
reference was made to the grant of 1868, 
because the will itself purported to be 
made under that grant, and had the grant 
been discussed at the meeting, the diver* 
gence between it and the will would have 
been seen and noticed. Another point I 
have to notice is that if there was a 
choice under the grant, there were only 
four electors, for the male heirs of Ali 
Raza could only be those immediately 
entitled to succeed, namely his four 

grandsons Muhammad Ali Khan, Fateh 

All Khan, Barkat Ali Khan and Hidavat 
Ali Khan. 


The defendant has all along conten¬ 
ded that Hidayat Ali who was about 
18 years of age was weak witted and 
Barkat Ali who was the elder brother 
of Patch Ali was a person of dissolute 
and profligate habits and clearly unsuit¬ 
able to take possession of the estate, 
iheie were, therefore, only twc* persons 
who could succeed, namely the present 
plaintiff and Fateh Ali, and the defen¬ 
dant s witnesses have themselves made a 
mistake as to the terms of the grant 
when they assorted that 7 or 8 members 
of the family took part in the election. 
One more fact may be noticed and that 
is that according to the evidence of Rai 
Balmdur Amur Nath, M. B. E., who 
at that time confidential clerk to 
Commissioner of Lahore, Barkat 
caine to the Commissioner after 
death of his undo and put forward 
olaim to succeed, but Fateh Ali produced 
documents, presumably the two wills, and 
convinced both his brother and the Com¬ 
missioner that his claim was superior. 

1 "ore is no reason to disbelieve this wit- 
Mc ‘ 6s and if his story is true it is probable 


was 

the 

Ali 

the 
bis 


that the events to which ho refers took 
place between the death of Nasir Ali and 
the dastarbandi ceremony. If this is the 
case it is additional proof that Barkat 
Ali agreed to the succession of Fateh Ali 
under the terms of the will and there is 
no question of his taking part in an elec¬ 
tion. It fact both he and Muhamroed 
Ali would rather have stood out of the 
election and taken the chance that the 
Lieutenant-Governor would nominate one 
of them as he was empowered to do in 
case of disagreement in the family under 
the terms of the Rakhkhamba grant. 

Another point has been raised by the 
defendant which has, in my opinion, 
little bearing on the case, namely that 
Fateh Ali Khan was clearly the fittest 
member of the family and so it is likely 
that the other members would have 
chosen him. No doubt Fateh Ali Khan 
after obtaining the property was success¬ 
ful in his management, and although he 
lost the favour of the Government in the 
year 1912, he recovered it subsequently 
and received the title of K. C. I. IMUiut 
Muhammad Ali is also a person 
a prominent part in public life, paft? 
cularly in connexion with the Lahore 
Municipality aud became Khau Bahadur 
and K. C. S. I. So that even if the 
claims of Hidayat Ali and Barkat Ali are 
discarded, the one on account of his lack 
of intelligence and the other on account 
of his profligacy, it cannot he said that 
t'hc present plaintiff was a person who 
cou.d not have been chosen to succeed his 
father. At any rate it is impossible to 
say what the opinion of his relations 
may have been at the time, or what view 
might have been taken by the Govern¬ 
ment in the event of disagreement. And 

even if I were prepared to hold that 
ruteh Ali Khan was manifestly the fit¬ 
test member of the family, that finding 
would in no way indicate that he had 
been actually chosen in the manner re- 
9wired by the Rakhkhamba grant. 

But apart from the oral evidence and 

this consideration of the probabilities of 

the case, there is strong documentary 
evidence that, as a matter of fact, Nawab 
Fateh Ali Khan succeeded to the whole 
estate including the Rakhkhamba grant 
under the wills. (The judgment here re¬ 
ferred to the documents and concluded.) 

It is, therefore, a proved fact that Fateh 
Ali took possession of the whole property, 
including the Rakhkhamba grant under 
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the will, and I conclude that the choice, 
in so far as it was a choice, made by his 
brother and his cousins at the dastai- 
bandi ceremony was no choice under the 
terms of the Rakhkhamba grant, hut an 
approval of the terms of Nasir Ali’s wills. 
Thus the heirs accepted Fateh Ali sub¬ 
ject to the proviso that he was to succeed 
for life only, and that on his death 
Muhammad Ali was to succeed and there¬ 
after Hidayat Ali if he survived him. 
This does not amount to an acceptance 
of Fateh Ali as absolute owner and it is, 
therefore, not a choice under the Rakh¬ 
khamba grant and cannot be considered as 
such. It is, if anything, a family agree¬ 
ment, though I am not prepared to lay 
any stress on this description of the 
affiur which has been put forward on 
behal of the plaintilT. I am aware that 
considerable stress has been laid on the 
validity of family agreements in a senes 
of cases commencing with the case of 
Laid Ouc h Beharce Lai v. Ranee Mena 
Kooiier (ij) But seeing that the agree- 
.jjQUmt any, was made to an invalid 

doul,tful whether the 
3h V USti,ied in * c 'ing upon 

ZZ Ji Namin Manna v. Sarha- 

sova Dasi (15). 

R J'l ere A , remains , the question whether 
rateh All was chosen by the Govern- 

°'' more correctly by the Lieu- 
t lo ter ms of the grant. I n the first place 

tho Lieutenant-Governor could only exer- 

cise his powers if there was a disagree- 
ment among the heirs and there was no 
such disagreement. But secondly, which 

Lie m u 0 te e nant P r tant * U h ^nifestVhat the 
Lieutenant Governor never made any 

choice of Fateh Ah Khan. Tho Lieu- 
tenant Governor merely accepted his posi¬ 
tion under the belief that he was carry¬ 
ing out the wishes of the family an d re- 
commended the Vicerov to grant the 
hereditary title of Nawab to Fateh Mi 

The position of the Lieutenant-Governor 

himself appears from a letter written on 
Ills behalf by Col. Parsons, Deputy’Com¬ 
missioner of Lahore, to Nawab Fateh \li 
Khan on the 9th April 1911, when the 
Lioutenant-Governor was asked to arbi¬ 
trate in the matter of the allowance to he 
made to Muhammad Ali by Nawab Fitoh 
Ali. Tho letter purports to be a copy of 
the notes ma de by Sir Louis Dane ‘the 

(11) £1669] 3 N. \\\ P. li. c. R. 82. -~ “ 

(15) A. I. R. 1925 Cal. 743. 


Lieutenant-Governor, and it is proved to 
be in the handwriting of Col. Parsons. 
The note is : 

I am still not in a position to act, as Sardar 
Muhammad Ali Khan only agrees to arbitration 
on the condition that the terms of his father s 
will are accepted. This would mean that both 
wills are upheld while Nawab Fateh Ali insists 
that the decision must be in accordance with 
the terms of the deed of grant in respect of the 
Lahore Jagir property. As long as this con¬ 
flicting attitude exists, any arbitration would 
be merely a waste of time, 

and Col. Parsons himself went on to 
say : 

If the Nawab wishes His Honour to procee 

to arbitration, it will bo necessary to sen 

a further letter explaining that he does n 
wish to impugn the terms of either will a 
considers himself and his heirs and the w 
generally absolutely bound by it. 

This being the position taken by Gov 
ernment, it is idle to contend that Nawa 
Fateh Ali was chosen as absolute owne 
of the Rakhamba grant under the sana 
by the Lieutenant-Governor. I fi| 1( 
the plaintiff and against the defendan ° 
the first part of this issue. 

Defendant, however, falls back U P^ 
the plea of adverse possession, 
essays to show that Fateh Ali Khan a 

Mahomed Ali Khan were on vei > 
terms from the year 1906 onwards, 5 
that Fateh Ali Khan at some u» ceir 

period took up tho definite position 
ho had obtained an absolute ti 
selection to the Rakhkhamaba PJ°1\ j l0 
under tho terms of the grant, and 1 ^ 
did not .acknowledge the will. * 11 uc b 
enabled the parties to introduce 
irrelevant evidence, including eX l ( ] e fen" 
nary suggestions on the part of t 10 c 

dant that in the year 1905 ^ ft H OU J* uc tion 
was seeking in compass the des ^ 
of Fateh Ali by means of witchcia ver y 
a matter of fact the parties weio on 
good terms for the first few yeais. ^ 

tion arose when Fateh Ali Khan ^ ^ ^ 
another wife and became the f- 1 1 .. |j C - 
son in 1901. Undoubtedly Fato, \^ se rve 
camo more and more anxious to 1 ^ j,j g 
the whole or part of his prop 01 -, j nl9 of 
son, and he began to resent the 0 ‘ 0 f 
Muhamad Ali Khan for largo *|tj 0 n ,lS 
money in order to keep up bis P°* conS j- 
heir. In 1907 Fateh Ali P» icl *r a | l0 iiied 

derahle sum in order to settle * ^-^elf 
Ali’s debts and, as Mahomed j 1 ^ ra j n ed 
admits, their relations remainoi^ ot i ie r 
from that period onwards. Dn NV aS 

hand as late as 1920 Mahomed - 
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photographed along with Fateh Ali at a 
party given by the latter to Sir James 
Meston and it is probable that they re¬ 
mained outwardly civil to each other, 
although there was always some friction 
both in public and private life. But this 
goes only a very little way to show that 
Nawab fiateh Ali set up any adverse 
claim to an absolute estate in this pro¬ 
perty and the only witness who men¬ 
tions any such claim prior to the 
year 1911 is Mr. Halifax, who was 
Deputy Commissioner of Lahore in 1905 
and 1906. But this gentleman is far from 
certain when he heard Nawab Fateh Ali 
asseit his claim to the estate by election. 
It is true that, he believes that it was 
\\hen he was Deputy Commissioner, but 

it must be remembered that he was em- 

P oyed in Lahore for a considerable time 
afterwards, and presumably saw the 

^ n it was suggested 

to him that he should arbitrate between 

the parties after Nawab Fateh Ali Khan's 
death. 

As against his evidence, there is 
the evidence of Mr. Butler, now Sir 
Montague Butler, Governor of the Cen¬ 
tral Provinces, who was Deputy Corn- 
missioner of Lahore in the vears 1909 to 
L'tl. He knew the parties well and 
was well aware of their differences, hut 
always understood that Nawab Fateh Ali 
had succeeded under the wills, and ho has 
no recollection that Nawab Fateh Ali 
ever mentioned to him that ho held any 

P'T' ty ^ election. Ho remembers 
that Nawab Fateh Ali claimed that there 
was some flaw in the wills, hut he him¬ 
self was puzzled as to what could he the 
Haw m them. From this it appears that 

in the time of Mr. Butler Nawab Fateh 

Ah was not openly denying Mahomed 
All s title to succeed to tho estates on his 
death. It was in tho later part of tho 
year 1910 that Nawab Fateh Ali decided 
to apply to the Lieutenant-Governor Sir 

Louis Dano to arbitrate on the f]uostion 
of the allowance which ho should make to 
Mahomed Ali, and in connexion with tho 
application which ho appears to have 

made on 10th January 1911 and which 

gave rise to the letter of Col Par¬ 
sons, to which T have already referred 
above, he took the opinion of Mr. B 
Bevan-Petrnan, a practising Barrister! 
No dou lit ho had taken other op inions 
Previously and when ho went to Mr Pet- 

,Tmn 1,0 was prepared to dispute Mah¬ 


omed Ali Khan’s claim to succeed him in 
tbe whole property. It is evident from 
Mr. Petrnan’s statement that at that time 
Nawab Fateh Ali Khan was very anxious 
to secure tho property for his own 
children. As Mr. Petrnan says : 

T he Nawab claimed under every possible 
be *d. He claimed by selection. He claimed 
by will. He claimed by Maliomedan law. He 
claimed by English law and, I also inferred, 
that he claimed by divine right. 

Mr. Petrnan, however, advised him to 
give up tbe other claims and ‘concentrate 
on the claims to the Rakhkharaba estate 
by selection and. acting on Mr. Petrnan’s 
advice, Nawab Fateh Ali tiled a state¬ 
ment of his case, of which a copy 
(Ex. 152) has been admitted in evidence. 
His claim as to Rakhkamba was that the 
property was granted with definite res¬ 
trictions as to the mode of succession 
and devolution and the Nawab’s prede¬ 
cessors received in this estate no more 
than a life interest with no power of 

testamentary disposition. 

In fact as ill law the Nawab holds this pro¬ 
perty solely by family selection in strict terms 
of the grant. 

It is interesting to note that he only 
claimed a life estate in the rest of the 
property in so many words. This then 
is the position taken by Nawab Feteh Ali 
in 'the year 1911, and the defendant 
pleads that because this definite asser¬ 
tion of absolute title was made more 
than twelve years before his death in 
October 1923, I should hold that the 
property became his absolute property 
by adverse possession. But I find it 
difficult to see how any claim to an abso¬ 
lute estate by adverse possession can he 
made by the mere assertion ‘on tho part, 
of a person, who has taken the property 
as a life estate holder under a will, dur¬ 
ing the course of his tenure, that his es- 1 
tate is absolute and will not terminate 
on his death. The plea of adverse pos¬ 
session comes into force where the per¬ 
son entitled to tho property fails to take! 
sorno step within the period of limitation 
to assert his title against the person who 
attempts to set up the adverse title. It 
must l>e remembered that Mahomed Ali 
accepted in a formal manner Fateh Ali’s 
title to hold the estate until Lis death. 
Thus ho could bring no suit for posses¬ 
sion of the property until Fateh Ali’s 
death. It is doubtful eve^i whether lie 
could bring a -declaratory suit when he 
learnt that Fateh Ali intended to set up 


82 Oudh 


Md. Ali Khan v. Nisar Ali Khan (Pullan, J.) 


1928 


the title for his son, because, actually 
speaking, no such title could he set up 
until Fateh Ali himself had died. But 
even if we assume that Mahomed Ali 
could have brought such a suit for a de¬ 
claration, it is admitted by the learned 
counsel for the defendant as being estab¬ 
lished law that failure to bring a de¬ 
claratory suit does not debar the 
plaintitl from bringing a suit for posses¬ 
sion. This, in my opinion, definitely dis¬ 
poses of the defendant’s claim to the 
estate of Rakhkhamba by adverse posses¬ 
sion, and I find accordingly for tiie plain- 
tifi and against the defendant on the 
second portion of this issue. 

I ha\e held so far that the plaintiff is 
entitled to succeed to the property men¬ 
tioned in the wills of the late Nawab 
Nasir Ali Khan under those wills witli 
the exception of the property covered by 
the Rakhkhamba grant as to which the 
testator had no disposing power, and I 
laA e also found that the wills were ac¬ 
cepted as a whole by the family and that 
Nawab Fateh Ali Khan was accepted 
under the terms of the will as having a 
life interest in all the property, including 
that which was transferred to him by in¬ 
valid bequest. I have now to consider 
whether the action of Fateh Ali in ac¬ 
cepting the property under the wills, in 
obtaining mutation under the wills, and 
certain other actions to which I shall 
presently refer, amount to an estoppel as 
against his son. The question of estoppel 
is contained in issue 12, which is as 
follows : 

Is the defendant estopped from claiming that 
any portion of the wills of 1893 is invalid ? 

It is not necessary to consider the case 
of the rest of the property as apart from 
Kakhkhamba, because Nawab Fateh Ali 
himself consistently claimed that he was 
holding under the will. \ s late as the 
year 1919 he gave evidence in the Court 
of the City Magistrate of Lucknow and 
stated that he succeeded by will and 
selection to Nawab Nasir Ali Kh an and 
he mentions both the wills in this depo¬ 
sition He is also hound by the statement’ 
which ho submitted to the Lieutenant- 
Governor in 1911 (Ex 152), to which I 

have already referred, in which ho stated 

p 11 . . h ° Ul tho 0u<1 ' 1 Property and the 
Kaklnuliana property he hold strictly 

in terms of tho‘wills and had only a life 

’"'crest in them. This issue, therefore. 

has been confinol in argument to tho case 


of tho Rakhkhamba grant. Estoppel is 
claimed generally and also in particular 
under the doctrine of election. The doc¬ 
trine of election has been introduced into 
India in the Transfer of Property Act and 
also in the Indian Succession Act, but the 
latter is not applicable to the present 
case, and S. 35, Transfer of Property Act, 
confines the doctrine to a case where a 
person professes to transfer property 
which he has no right to transfer and as a 
part of the same transaction, confers any 
benefit on the owner of the property, t 
find also that in England no case of elec¬ 
tion arises, if the property, which the 
testator professes to dispose of, does not 
belong to the legatee—see Jarman on 
Wills, Vol I, p. 585. No doubt the word 

owner” is used in a very wide sense, 
and includes persons who have not only 
vested but contingent rights and rever 
sionary and remote as well as immediate] 
interests ; but, in my opinion, Nawab 
Fateh Ali was not an owner of any part 
of this property in any sense of the term. 
He was not the heir of the testator and, 
in the case of the Rakhkhamba property, 
he was, under the grant, one of four per¬ 
sons who could elect one of their own 
number to he the absolute owner of the 
property. A chance of being elected is 
not, in my opinion, an interest in pro¬ 
perty and on this view I should not ho 
able to accept tho plaintiff’s theory that 
the principle of election in a strict sense 
applies to the present case. On tho other 
hand, the plaintiff can and does rely on 
the broad principle of equity, that a per - 
son, who received a benefit under an in¬ 
strument, must adopt the whole giving 
full eltect to its provisions and renounc¬ 
ing every right inconsistent with it. Mr. 
Spencer Bower, in his hook on Estoppel 
by Representation, professes to give the 
rules of estoppel as to testamentary in" 
strumonts on p. 839. He writes : 

One who obt.iins or accepts or retains posses¬ 
sion of property under the will and who neither 
lias, nor professes to have, a.nv title thereto ex¬ 
cept under the will is estopped, as against tin) 
remainderman or other person claiming under 
the same will, from asserting that the testator 
w»s not entitled to sii'h an estate in the pro 
perty as he purported to devise or boqueath an 

generally from sotting up any title to the P r °* 

perty in himself which is independent of am 
adverse to the will, or any interest of a different 
kind from that which he would have taken if f" 4 - 
property had passed by the will as it was * in 
pliedly represented l»v him to have passed. 

The defendant cannot escape by sayinh 
that Fateh Ali had another title othei 
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than the will, because in my opinion he 
had no title except under the will, for a 
chance of election is not a title. Had he 
been able to say that lie had such a title, 
but set up a mistaken claim under the 
will, the defendant would not have been 
estopped. An attempt has been made to 
apply to this case two English cases 
In re Anderson Pegler v. Gellatt (16) and 
In re Goole Coole v. Flight ( L7) , but it 
will be seem that both these rulings are 
based on the finding that the principle 
laid down in Board v. Board (18) that a 
person cannot say that a will is valid to 
enable him to take a benefit under it but 
invalid so far as regards the interests of 
those in remainder who claim under the 
same will, does not apply. The reason 
why the principle does not apply in these 
two cases is that they refer to cases where 
a person has a title but “does not because 
she cannot devise ” The case before me 
is not one where Nasir Ali Khan had a 
title and could not devise. It is a case 
like Board v. Board (18) where a testa¬ 
mentary instrument was validly executed 
by a person who had no title, that is to 
say, no disposing title in the property*. 
Nor can the defendant rely upon the judg¬ 
ment of Lord Jessell in the case of In re 
Stringer’s Estate , Shaw v. Jones-Ford (19). 
What Lord -Jessell said was that a 
remainder man claiming under an invalid 
will cannot recover, upon some notion of 
estoppel, on the death of another person, 
who under the same will, having no title 
had entered as a tenant for life. In fact 
the will was invalid for one as for the 
other, and if the life estate holder had no 
title neither had the remainderman. But 
this is not the case here, for Mohammad 
Ali Khan has a perfect title as "the heir 
of the testator quite apart from the will. 

The last ground on which the defen¬ 
dant attempts to escape from the plea of 
estoppel is that there can he no estoppel 
if the allowance of the estoppel results in 
an illegality. This is based on the presump¬ 
tion that the bequest in favour of Fateh Ali 
with the remainder to Mohammad Ali wag 
illegal. It does not appear to me that 
this bequest was illegal. I have been re- 

am __ - i n ri m 9 . _ 

(10) [1805] 2 Oh. D. 70=74 L.J. Ch. 133=92 

I .T. 725=.03 W.R. 510. 

(17) [ 1920J 2 Ch. 53G=89 L.J. Ch. S19 = G1 8. 

J. 739=30 T.L.R. 73G. 

(1H) (1873) 9 Q.B. 48 -43 L. J. Q. B. 4=29 I.. 

T. 459=22 W.R. 200. 
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ferred to certain rulings hut none of them 
appear to he in point. A bequest may be 
invalid without being illegal and the fact 
that the bequest dealt with property gif¬ 
ted by Government is one which con¬ 
cerns the Government only and not other 
beneficiaries under the bequest. In this 
case, as I have already shown, Nawab 
Nasir Ali made a disposition of the 
Rakhkhamba property under the belief 
that he was acting in accordance with the 
sanad Those persons who could, under 
the sanad, have objected to the will and 
made an election among themselves, ac¬ 
cepted the will and, the Government 
which might have made an appointment 
in the last resort, was content to allow 
the will to stand, and in the year 1911 r 
15 years later, wished to make acceptance 
of the succession as laid down in*the will, 
a preliminary to arbitration by the 
Government in a dispute as to the main¬ 
tenance allowance of Mohammad Ali 
Khan, which could only be referred to the 
Government under the terms of the grant 
Further, in order that an act may be ille¬ 
gal, it must be contrary to some law. I 
know no law which makes a will of this 
nature illegal, although for many reasons 
it may be invalid or inoperative. 

I have noticed above that Nawab Fateh 
Ali never objected to the article published 
in the newspapers as to his succession 
but I have not so far referred to the oral 
evidence adduced by the plaintiff to show 
that Fateh Ali Khan repeatedly stated 
that Mohammad Ali would succeed to 
his estate. These witnesses are persons of 
high position. They are all title-holders 
and well acquainted with the parties. 
No doubt they have from time to 
time shown their sympathy with the 
plaintiff both before and after the death 
of Fateh Ali but this, as I have stated 
above, is not, in my opinion, sufficient 
reason for them to come forward and 
give false evidence. A deputation went 
in' the time of Mr. Butler to ask Nawab 
Fateh Ali to bo more generous in the 
matter of allowance to Mohammad Ali, 
and ono of the gentlemen who formed the 
deputation states that, on that occasion 
Fateh Ali Khan said to him that Moham¬ 
mad Ali Khan should not bo extravagant 
with what was his own property, as 
ho would succeed on his death. I have 
no doubt that Fateh Ali Khan did make 
such statements, and although they may 
not have specifically referred to the Uukli- 
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khamba property, it never occurred to 
any one until about the year 1911 to 
suggest a division of the property. It 
is not without significance, as show 
ing the position which Fateh Ali 
Khan himself took with regard to the 
succession, that lie purchased property in 
the name of his son and that he never 
executed any will or made any formal 
indication of his intention that his son 
should succeed him. Had he been confi- 
dent that his eldest son would succeed, it 
seems unlikely that he would have pur¬ 
chased property in his name. I, there- 
foie, find that, both by acceptance of the 
wills as a whole and by assertions which 
led Mohammad Ali Khan to suppose that 
he was the accepted heir, Fateh Ali Khan 
created an estoppel to the present claim 
of his son, that one portion of the pro¬ 
perty, namely, the Rakhkhamba estate, 
came to him by some means other than 
the will on which his original title was 

based, and I find for the plaintiff on this 
issue. 


Issue 11 is not quite clear to me and 
no stress has been laid upon it in argu- 
rnents. It runs : 

W . lf f< ? r , :,n y r ? aso » ‘he Wills are wholly or 

SJnni f- nVal - ,d ’c u th * plaintiff entitled to tho 
p oper 'es Sehs. i t° 4 as the sole heir of 

his father under the terms of the sannd and a 

family custom by which all female heirs are 

® or . \" ‘he alternative under tho posses 
sory title of his father ? F 

Od Is the plaintiff’s claim on the basis of 
possessory title within time ? 

,. T J.l e C ^ st P art of the issue must refer to 
the Oudh sanad and the question does not 

arise in view of my finding that the will 
in plaintiu s favour is valid. The plea 
as to exclusion of females presumably ap¬ 
plies only to the property which is held 
to be under Mohamedan Law hut as to 
that property the defendant admits 
that females are not entitled to inherit 
and as I have shown in dealing with issue 
9 (a), there has never been any instance 
in which females had claimed anv share in 
estate and no attempt has boon made to 
show me that any female is now entitled 
to a share. The claim to succeed under 
the possessory title of his father has not 
been explained to mo and Cl. (b) of tho 
issue 1ms been specifically dropped by 
defendant in argument. The issue 
cordingly, in so far as it is relevant 
been disposed of in other issues and 
separate tinding is necessary. 

I now turn to those issues which hav 

been laised as to tho details of the pro 
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ac 

ha 
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perfcy to which the plaintiff will succeed 
in accordance with my findings. 

Issue I deals with his claim to the 
family house known as Mubarak Haveli in 
Lahore. This house was purchased by 
Nawab Ali Raza, and a small portion was 
added to it by Nawazish Ali. Undoub¬ 
tedly the house passed without any will 
or bequest into the possession of Ali 
Raza's sons. It must be presumed that 
they succeeded under Mohamedan Law a9 
modified by the custom of the family 
that no share was taken by the females. 
There is no evidence that Nawazish Ali 
was the sole owner and, although it is 
argued that he made an oral gift of the 
bouse along with other property to Nasir 
Ali when he left India for good in the 
year 1889, I have already shown in deal* 
ing with issue 4 that there was no 
gift and, in any case, the house being 
family property could not be gifted. 

The second clause of this issue raises 
the defendant’s claim that the plaintiff 
lost his share in the property by eject¬ 
ment. It appears that the plaintiff did 
not live in this house, hut in one of the 
other houses belonging to the estate in 
Lahore. It is proved that his son s wife 
gave birth to a son in the Mubarak Haveli 
in tho year 1917, hut that is hardly proof 
that her father-in-law was in possession. 
In my opinion, however, lie was a co¬ 
owner and never lost his right merely be¬ 
cause Fateh Ali lived in this house and 
he lived in another. I find, therefore, on 
this issue that the Mubarak Haveli is tho 
ancestral family house of the parties and 
the plaintiff is entitled to one-third share 
in it. This was accepted by plaintiff s 
counsel at tho time of argument. 

This fmtling also onables mo to arrive 
at the decision of issue 5 in which I 
hold Nasir Ali Khan was not in posses¬ 
sion of property No. 52 in Sch 1 and the 
properties in Schs. 3 and 4 in accordance 
with a gift. 

Issue 2 deals with certain property in 
Oudh. 01. (a) is : 

Did Nuwab Sir Nawazish Ali Khan construct 
the buildings shown in Sch.. 2 ? 

and (b) is 

If any of tho properties in defendant s list 1 
consisted of under-proprietary rights acquire 
by Sir Fateh Ali Khan.and did they merge in 
the t.iluqudari rights ? 

Along with this is Issuo 3, namely, 

Do Schs. Nos. 1 to 51 and Sch. 2 form a cor¬ 
rect statement of the property dovised to 1 awa 
Nasir Ali Khan under the will of Sir Nawazs 
Ali Khan dated 17th February 1882. 
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It is proved by documentary evidence 
that the house property in Bahraich re¬ 
ferred to in Sch. 2 was purchased by Sir 
Nawazish Ali and all that Fateh Ali did 
in connexion with this property was to 
renew certain leases. It is also proved 
thatNawab Fateh Ali did at an auction 
sale purchase under-proprietary rights in 
a village known as Ramnagar Serara in 
the taluqdari property. There is, there¬ 
fore, no question that the property men¬ 
tioned in Sch. 2, namely, the house pro¬ 
perty in Bahraich, comes to the plaintiff 
under the will. But as to the under-pro¬ 
prietary rights it is argued that there has 
been no merger, and that Fateh Ali 
Khan’s heirs are entitled to these under* 
properietary rights as against the plain¬ 
tiff, if he obtains the taluqa. I have been 
referred to S. 32 (a), Oudh Estates Act, 
which shows that any taluqdar may by 
registered instrument on a fifteen rupees 
stamp declare that the immovable pro¬ 
perty in which he has separate, perman¬ 
ent heritable and transferable right, is a 
part of his estate, and it is suggested that 
a failure to execute such an instrument 
would imply that the property purchased 
by a taluqdar without the execution of 
such an instrument did not become part 
of the estate. 

Seeing, however, that the section is 
permissive, I am unable to infer that 
the property is necessarily excluded 
from the estate, because no such instru¬ 
ment has been executed. Moreover I do 
not consider that the section is intended 
to apply to the acquisition of fresh 
rights in a property which already forms 
part of the taluqa. The only important 
question is whether the principle of 
merger applies. In my opinion a pur¬ 
chase of this kind by a taluqdar would 
ordinarily bo held to bo for the benefit of 
the estate, and it cannot bo supposed that 
IFateh Ali, in making the purchase, in¬ 
tended to keep alive a titlo in his own 
person adverse to the estate. Unless ho 
intended to keep alive such a titlo, there 
is a merger and these under-proprietary 
rights will go with the estate. I do not 
however accept tho argument 'of the de¬ 
fendant that S. 90, Indian Trusts Act, has 
jany application, first because the Trust 
'Act has no reference to proporty of this 
|tmturo, and secondly because, in any case 
•there is nothing to show that in making 
the purchase Fateh Ali availed himself of 
his position as ownor to 'gain an advant¬ 


age.” I find, therefore, on Issue 2 (a) 
that Nawab*Sir Nawazish Ali Khan con¬ 
structed the buildings shown in Sch. 2 
and (b) that the under-proprietary rights 
purchased by Sir Fateh Ali Khan, and 
mentioned in defendant’s list B, merged 
in the taluqdari rights and on Issue 3, 
that Schs. 1 to 51 and Sch. 2 form a cor¬ 
rect statement of the property devised to 
Nawab Nasir Ali Khan under the will of 
Sir Nawazish Ali Khan, except that the 
under-proprietary rights mentioned in 
the previous issue were actually acquired 
for the estate by Nawab Fateh Ali. 

Before dealing with issue 6 I shall 
take up Issue 13, which runs as follows: 

Is the plaintiff entitled to possession of the 
property shown in Sch. 5 as mutawali ? 

Now I have found on the question of 
jurisdiction that this Court is empowered 
to decide plaintiff’s claim to the waqf pro¬ 
perty. It follows, therefore, that the plain¬ 
tiff is entitled to possession of the pro¬ 
perty, if he is the person designated in the 
deed of endowment to succeed. The deed 
of endowment is absolutely clear and in¬ 
dicates that the successor (janashin) of 
the founder from time to time will be 
the mutawali. Had I found that the 
plaintiff was not entitled to the property 
covered by the Rakhkhamba grant, there 
would have been a question of some diffi¬ 
culty for decision, as thero is some force 
in the defendant’s contention, that the 
waqf property follows the Rakhkhamba 
estate, and certainly it has no conne¬ 
xion with the Oudh Estate. I have my¬ 
self no doubt that neither Nasir Ali nor 
Nawazish Ali ever contemplated that the 
estate would be divided. They regarded 
the whole estate, whether in the Punjab 
or in Oudh, as being the property of tho 
Nawab for the time being. It never oc¬ 
curred to Nawab Nasir Ali when he in¬ 
stituted this waqf to attach it especially 
to tho Rakhkhamba grant or to any other 
particular part of his estate, because his 
intention was that the property should 
remain in tho hands of one person as 
janashin and that that person should ipso 
facto he mutawali. As I have found the 
plaintiff entitled to the whole property, I 
must accordingly find that he is entitled 
to possession of the waqf property shown 
in Sch. 5, subject to my finding on Issue 
G, as to tho correctness of that schedule. 

Issue No. 6 runs : 

Does the deed of vruqf executed by Nasir Ali 
Khan in 1892 rolate to all the properties in 
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Sch. 5 and does it provide that the possession 
and management of the property shall be with 
his successor ? 

T have already decided the last clause 
in this issue and the first clause has been 
virtually decided by the agreement of the 
parties. The defendant has filed a long 
list of items under this schedule which 
were acquired by Fateh Ali Khan and 
there is no proof that any of them were 
ever made part of the waqf. Plaintiff 
indeed admits the defendant’s claim to 
all the items contained in this list except 
seven. In only two cases has evidence 
been adduced by the plaintiff. The first 
is No. 513 -in Killa Gujar Singh and I 
find nothing to show that this is waqf 
property and the other is No. 568 which 
was purchased by Nawab Fateh Ali Khan 
from Government, and forms part of the 
site of Nawab Place. This is covered by 
the succeeding issues. As to the rest I 
find that the schedule should be cor* 
rected as desired by the defendant. 
These issues are as follows : 

6A. Did Nawab Sir Fateh Ali Khan build 
Nawab Place out of waqf funds or out of his 
private funds ? 

613. If Sir Fateh Ali Khan built the Place 

A § A ^ Q ^ _ incorporate the 

building in the waqf and did he incorporate in 

the waqf property, land which he bought for 
the purpose of building the Place ? 

6C. If plaintiff is entitled to possession of the 
waqf property as mutawili is he not entitled 
therefore to possession of the Nawab Place 
together with the land on which it is built 
also ? 

Issue 6 A. It is admitted that about the 
year 1906 or 1907 Nawab Fateh Ali Khan 
commenced building a large house known 
as Nawab Place. The house is built 
partly on land contained in the original 
waqf and partly on the plot of 5 bighas 8 
biswas which Nawab Fateh Ali purchased 
from, the Government for this purpose. 
Originally there was an hotel on the site 
of a portion of Nawab Place and evidence 
has been given from which I can infer 
that Nawab Fateii Ali used a portion of 
the old building when ho commenced the 
construction of his new house. The first 
contention of the plaintiff that the house 
was built out of waqf funds appears to 
mo to he untenable. The building has 
been valued at practically two lacs of 
rupees. The waqf accounts which have 
been produced and attested by oral evi¬ 
dence, show that there was very rarely 
any profit in the year out of the waqf 
and there was generally a deficiency. 

•This appears from a statement made by 


Nawab Fateh Ali himself in the year 
1920. It appears that a Lucknow news¬ 
paper published certain articles criticis¬ 
ing Nawab Fateh Ali’s management of 
the waqf and he 'was particularly an¬ 
noyed by one passage which said that, on 
the accession of Nawab Fateh Ali the 
door of charity was closed and it was 
locked on the appointment of Mr. Jaffri. 
This is the'gentleman who gave evidence 
on behalf of the defendant and who was 
the secretary of Nawab Sir Fateh Ali. 
The Nawab accordingly brought a 
suit for defamation and obtained the 
conviction of the editor of the newspaper. 
It is' noticeable that no accusation was 
made against him of employing waqf 
funds for building a large house for him¬ 
self and, had this been the case, it is rot 
likely that such a good opportunity 
would have been wasted. On that oc¬ 
casion the Nawab stated that generally 
he had to supplement the waqf funds out 
of his private purse in order to pay the 
expenses of the Mohurram and other 
ceremonies which he had to meet as mut - 
awali. It is possible that the Nawab did 
not keep the waqf accounts, entirely 
separate from his private accounts hut I 
am satisfied that the profits of the waqf, if 
any, could not have provided the funds 
for building this house, and I find on 
this issue that it \v»s built out of the 
private funds of Nawab Sir Fateh Ali 
Khan. 


Issue 6 B —The plaintiff, however, con 
tends that even if the house was built out 
of the Nawab’s private funds, it should he 
held that he incorporated the building iu 
the waqf property and also that portion 
of the site which he purchased. In my 
opinion there is no evidence that the 
Nawab had any such intention and, on 
the contrary, there is abundant evi¬ 
dence, such as it is, to show that he 
intended the house merely as a re¬ 
sidential house for his own family- 
It is also put forward by the dofon 
dant that ho paid rent to the waqf 
for the site of the house The accounts 


show that after the year 1920 a genuine 
entry was made showing a rent of Rs. 100 
a month paid to the waqf for the site of 
Nawab Place. The entries before that 
have been tampered with, hut as Nawab 

Fateh Ali Khan lived up to 1923 it is 

clear that the interpolations were made 
in his timo. The reason appears to he this. 
Under Muhammadan Law a miitavvali is 


Oudh h>7 
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not allowed to occupy waqf property 
without paying rent, and when Fateh Ali 
brought his suit for defamation in Luck¬ 
now he carefully examined his own con¬ 
duct as mutawali and, finding that an 
objection might be raised that he 
was paying no rent for the site 
of his house, made the necessary 
corrections in the waqf account hooks. 
It may be that ho always intended 
to pay the rent to the waqf, and in 
any case I am satisfied that he did so 
for some years before his death, and it is 
of very little importance whether h£ 
commenced the payment in 1920 or earlier. 
My conclusion is that he never intended 
to incorporate Nawab Place in the waqf 
nor the land which he purchased for part 
of the site, and I find accordingly on this 
issue. 

Issue 6 C .—It follows from the above 
finding that the house and that portion 
of the site, which is not waqf pro¬ 
perty, will not come into the possession 
of the plaintiff when he becomes muta¬ 
wali. On the other hand the site of 
that portion of the house, which stands 
on the waqf property, will go with 
the waqf. In India the English law 
as to fixtures does not apply and the 
building will remain in possession of the 
defendant seeAlofiz Sheikh v. Rasik Lai 
Ghose (20). I have no power in the 
present case to dictate to the parties any 
course of procedure with regard to this 
house, but I think it proper to state that 
in my opinion, the right course for the 
plaintiff to adopt is to leave the defendant 
in possession of the house as it stands 
and to continue to take rent at the rate 
of Rs. 100 a month on behalf of the waqf 
as the ground rental. 

Issue 15 is covered by issue 2 (a) and (b) 
and issue 3 and no separate finding is 
necessary. 

Issuo 17 runs: 

Is the defendant in pjHtfo-ision of all tho pro- 
psrfcy shown in S 2 I 1 . 4? 

The defendant states that he has no 
concern with item 2, namely two houses 
in Lahore inside tho Mochhi Gate, and 
item 3, an imamhara in Lahore in the 
Baino locality. Tho plaintiff offers no 
evidence that the defendant is in posses¬ 
sion of these items and I find, ‘therefore, 
that tho defendant is in possession of 

all the property shown in Sch. 4 except 
items 2 and 3. 


Issue 14 deals with the question of 
mesne profits. By agreement the decision 
of this issue is left for the execution 
Court. 

Issue 18.— On the above findings the 
plaintiff is successful in the whole of his 
case with a few small exceptions As to 
the Oudh property it is not in the posses¬ 
sion of the defendant, but of the receiver 
appointed by this Court, and the plaintiff 
therefore, only asks for a declaration that 
ho is entitled to possession of this pro¬ 
perty. As to item No. 52 in Sch. 1, the 
Mubarak Haveli, the plaintiff is entitled 
to a declaration as to a one-third share 
of that .property only, and as to the rest 
of the property he is entitled to posses¬ 
sion of all except those numbers which 
have now been excluded from Sch. 5 in 
the waqf property. He is also entitled 
to mesne profits hut the amount of this 
will, by mutual agreement, be determined 
later. I, therefore, decree in favour of the 
plaintiff. 

(1) for a declaration that he is entitled 
to possession of the property detailed in 
Nos. 1 to 51 in Schs. 1 and 2; 

(2) for a declaration that he is entitled 
to a one-third share in the property 
No. 52 in Sch. 1, and 

(3) for possession of the properties 
entered in Schs. 3 to 5, with the exception 
of those numbers in Sch. 5, which have 
already been excluded, and the house 
known as Nawab Place. I also decreo 
the plaintiff mesne profits from the date 
of the death of Nawab Sir Fateh Ali 
Khan, the amount to he ascertained in 
execution proceedings, together with in¬ 
terest at 12 per cent per annum till tho 
date of realization on those amounts 
which are found to he due from tlie 
defendant. Plaintiff will receive his full 
costs from defendant, with tho ^exception 
that two-thirds of the value of Mubarak 
Haveli, namely Rs. 20,000 and the whole 
value of tho house known as Nawab 
Place valued at Rs. 2,00,000 shall he 
omitted from the sum on which cost3 
will ho calculated. 

!>•!>. * Suit decreed. 
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Stuart, C. J, and Raza, J. 

Firm Danaji Jasraj —Appellants. 

v. 

Firm Puran Lai BoLind Prasad — 
Respondents. 

S. A. No. 194 of 1927, Decided on 1st 
November 1927. 

Ciril P. C. S. ‘20 (c)— Erparte decree obtained 
in one Court sent }or execution to another—A 
suit to sot aside the decree on the ground of 
fraud filed in the latter Court—That Court 
can entcrtahi the suit. 

Where an ex-parte decree was obtained in a 
Court outside Oudh by a grave fraud by wilful 
misstatement and suppression of material facts 
in the plaint and deliberately misdescribing 
the persons against whom the decree was sought 
in order to prevent their being in a position to 
defend and it was attempted to be executed in a 
Court in Oudh. 

Held : that the Court in Oudh can hear a suit 
to declare a decree so pissed as null and void 
and that it should be so declared: 37 All . 189, 
Foil. [P88C2] 

Ishri Prasad —for Appellants. 

A. P. Sen and Sundar Lai Gupta — 
for Respondents. 

Judgment.— There is little to be said 
on this appeal. The case was tried with 
great care and great intelligence by the 
trial Court and-the appeal before the 
learned District Judge was decided as 
well as the original case was decided. 
There is a ground of appeal which has 
not been pressed to the effect that the 
Hardoi Court had no jurisdiction. The 
facts of this case are simple. The plain¬ 
tiffs are members of a firm carrying on 
business as grain dealers in Hardoi. Both 
the Courts have arrived on the facts at 
the same conclusions. The defendants 
who are a firm carrying on grain business 
in Poona ordered 151 hags of hajra from 
the plaintiffs at Hardoi and remitted a 
sum of Rs. 1,000 in part payment of the 
consignment. The plaintiffs obtained the 
grain and on the defendants’ instructions 
caused consignment to be booked to Poona 
and remitted the railway receipt with a 
1 umdi for the balance due to the defen¬ 
dants’ agents in Bombay. The defen¬ 
dants’ agents honoured the hundi and 
lost the railway receipt and owing to this 
latter fact the consignment was taken 
possession of by a firm of Poona other 
than the defendants’ firm. The defen¬ 
dants’ firm received full information as 
to how the mistake arose. Nevertheless 
they filed a suit in the Small Cause Court 
at. Poona against the plaintiffs in which 
they made absolutely false allegations to 
the effect that after they had remitted to 
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the plaintiffs’ firm a sum of Rs. 1,000 
and honoured the hundi the plaintiffs’ 
firm had sent no consignment to them. 
The allegations in this plaint were untrue 
and untrue to the defendants’ knowledge. 
This is a finding of both the Courts and 
it is difficult to see how any other finding 
could have been arrived at upon the 
evidence. The defendants’ firm then pro - 
ceeded to misdescribe the plaintiffs in the 
summons issued and as a result of this 
misdescription two summonses were sent 
to the plaintiffs and returned unserved. 

1 Finally substituted service was effected 
upon the plaintiffs, the same misdescrip¬ 
tion continuing and an ex-parte decree 
was passed by the Poona Small Cause 
Court in favour of defendants against the 
plaintiffs which was based upon an affi¬ 
davit sworn on behalf of the defendants. 

The suit with which we are concerned 
was a suit for a declaration that the 
decree so passed was null and void on the 
groun l th it it had boen obtained by fraud. 

It was suggested in the grounds of 
appeal that such a suit as this, in which 
a Court in Oudh is asked for a declara¬ 
tion that a decree passed by a Court out¬ 
side Oudh is null and void because it has 
been obtained by fraud, was a suit which 
no Oudh Court has jurisdiction to try. 
We consider it sufficient in repelling this 
contention to refer to a decision of a 
Bench af the Allahabad High Court in 
Jatcahir v. NeJci Ravi (1), in which it 
was laid clown that when as here an 
attempt has been made to execute such a 
decree within the jurisdiction of the local 
Court, the local Court has jurisdiction toi 
hear the case. The question has been 
discussed very elaborately by the learned 
Judges who decided that appeal and we 
have nothing to add to their remarks. 
The learned counsel who has appeared 
before us had argued that on the facts 
there was no fraud committed upon the 
Poona Court. Upon the facts wo find 
that a very grave fraud was committed 
upon the Poona Court. Wo find that 
there was wilful misstatement and wilful 
suppression of material facts in the plaint 
put in before the Poona Court and that 
the defendants deliberately misdescribed 
the plaintiffs in order to prevent their 
being in a positi m to dofend the case. 
We, dismiss this appeal with costs. 

N.D. Appeal dismissed. 


(1) [1915] 37 AH. 189=28 1. C' 502=13 A.L.J. 
190. 
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* A. I. R 1928 Oudh 89 (1) 

Stuart, C. J., and Raza, J. 


A I R 1928 Oudh 89 (2) 

Raza and Pull an, J. 


Punjab National Bank, Ltd.— Plaintiff 
—Applicant. 

v. 

Jai Ram Das and others —Defendants 
—Opposite Party. 

Civ. Misc. Applns. Nos. 355 and 357 of 
1927, Decided on 2nd September 1927, 
for transfer of the suit. 

* (a) Civil P. C.— Chief Court of Oudh is a 
High Court. 

The Chief Court of Oudh is a High Court with¬ 
in the moaning of Civil I\ C. [1 J ^9 C ll 

(6) Civil P. C\. S. 23— Transfer is unnecessary 
if the suit will be more expeditiously and more 
economically decided in the Original Court. 

Whore the suit will .ho decided more expedi¬ 
tiously and more economically if it is left where 
it is, than it would be by being transferred to 
another Court transfer should not he allowed. 

[P 81) Cl] 


Ram Prasad Varma — for Applicant. 

Bisheshar Nath and Bishambhar Nath 
—for Opposite Party. 

Judgment —These arc applications 
requesting that under the provisions of 
S. 23, Civil P. C , a suit, which has been 
correctly instituted as an original suit ho* 


lord the Chief Court of Oudh, should he 
transferred to a Court of original juris¬ 
diction in the Punjab. The application 
(or transfer was placed before the Judge 
seized with the suit. Ho referred it for 
decision to a Bench of this Court by an 
order which we read as an order under 
8. 11, Local Act 4 of 1925. It has been 
suggested to us that wo have no juris¬ 
diction to decide the matter as 8. 23 does 
not cover the case of suits within the 
original jurisdiction of a High Court. 
The Chief Court of Oudh is a High Court 
within the moaning of the Code of Civil 
Procedure. But wo need not discuss the 
'question of jurisdiction in deciding the 
‘matter as in our opinion the applicants 
have absolutely failed to make out any caso 
on the merits. In our opinion the suit 
will he decided more expeditiously and 
more economically if it is left whore it is, 
'than it would bo by being transferred to 
another Court. That is sufficient, to con¬ 
clude the matter. These applications aro 
dismissed with costs. 




Application d ism i s*cd. 


Mohammad Ali Mohammad Khan —De¬ 
fendant—Appellant. 

• v. 

Gur Prasad and another —Plaintiff and 
Defendants—Respondents. 

F. A. Nos. 5 and 30 of 1927, Decided on 
17th October 1927, from the decree of the 
First Addl. Sub-Judge, Lucknow, D/- 20th 
December 192G. 

(a) Contract *Lcf, S. ‘214— Principal is liable 
if the agent acts according to the duty imposed 
upon him under the section. 

The plaintiff did work in the construction of 
defendant’s building through a certain firm, 
who were acting as defendant’s agents. No pay¬ 
ment was made for the work done by tho plain- 
till though the firm submitted the final hill 
containing tho amount due to the plaintiff. 
His work was got examined by a different engi¬ 
neer according to whose .fresh estimate a lower 
amount was offered. 

Held : that the defendant was liable to pay 
according to tho bill of the firm who were his 
agents and who were acting according to the 
dutv imposed upon them under the section. 

[P 91 C 2] 

{b) Damages — Interest may be allowed by 
way of damages — Interest. 

Interest can be allowed by way of d.imiges oil 
principles of equity: Mad. 4H, Dist.\ 42 Mad. 

661 ; 31 Dorn. 351 and 2*2 C. II*. A*. 4SS, Foil. 

[P 92 C 2] 

M. II asim and filialiquzaman —for Ap¬ 
pellant. 

N i am at ull ah , L. C. Misra and Ram 
Gopal Sink a for Respondents. 

Judgment —These are cross-appeals 

arising out of a suit brought by B. Gur 
Prasad against the Hon’hlo Maharaja Sir 
Muhammad Ali Muhammad Khan of 
Mahmudabad in the first .instance and 
also against Messrs. Lane-Brown & Row¬ 
lett who aro represented as being the 
Maharaja s agents, in respect of a certain 
sum alleged to he due to the plaintiff for 
work done in tho construction of the 
building known as'Butlcr Palace. This 
work was commenced in the yoar 1916 and 
payments wore made from time to time 
up till the year 1921 and the work cam 
to an end in 1923. On the 21st May 
1923, Messrs. Lane-Brown & Hewlett 
submitted their final bill which showed 
the separate sums duo to the various 
firms who wore employed by them as con* 
tractors for carrying out the work. The 
sum shown to he duo to the plaintiff B. 
Gur Prasad was Rs 75,511-12*2. No 
payment was made at the time and 
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appears that the Maharaja employed the 
services of one Khan Bahadur Hira Khan, 
an engineer, who examined the work care¬ 
fully and made a fresh estimate as to the 
amount due to the plaintiff. This he did 
and according to -his calculations the 
amount due was Rs. 33,576-9-4. Pay¬ 
ment was offered of this amount in full 
settlement, but it was not accepted and, 
although a sum of Rs. 22,000 was paid in 
March 1924, the plaintiff has been com¬ 
pelled to file a suit for the balance. Ac¬ 
cording to his claim the sum due to him 
is Rs. 53,511-12-2 and he has also charged 
interest at the rate of 12 per cent. The 
total sum claimed, therefore, is Rs. 
70,142-12-9. 

The suit is contested by defendant 1 
mainly on the ground that the rates on 
which this bill has been prepared are not 
the rates sanctioned by defendant 1 and 
that the plaintiff should be held down to 
certain rates which were fixed according 
to his allegation in the year 1921. The 
plaintiff on the other hand pleads that 
the Court should not go into the rates at 
all because he entered into an agreement 
with Messrs. Lane-Brown A- Hewlett, 
who were the defendant’s agents and fully 
authorized to fix the rates, and that, 
therefore, their principal was hound by 
that agreement. He also pleads that the 
agreement with Messrs. Lane-Brown A 
Hewlett was that he should be paid at 
the market rate and not at any rate lixcd 
by defendant 1. 

The position of Messrs. Lane-Brown A 
Hewlett appears to us to be perfectly 
clear. They entered into an agreement 
with defendant 1 on the 12th February 
1916, which is marked as plaintiff’s Ex. 
5. Under this agreement it appears that 
very wide powers wore given to Messrs. 
Lane-Brown A Hewlett. The third para¬ 
graph runs as follows : 

Now it is hereby agreed botwe.cn the parties 
hereto that tho owner hereby engages the engi¬ 
neers to prepare such drawings, calculations 
and estimates as may be necessary for the con¬ 
struction of the said palace and to supervise 
the constructions necessary to build the said 
palace. 

The agreement goes on further to show 
that the Maharaja’s bankers were to bo 
instructed to pay on presentation all bills 
certified as correct by the engineers 
(Messrs. Lane-Brown A Hewlett) up to 

the amount of one and a quarter lacs of 
rupees per annum for the period of three 
years. It is not contested that the 


powers of Messrs. Lane Brown A Hewlett 
have been extended after the expiry of 
three years, and that they went on pay¬ 
ing out money on behalf of their prin¬ 
cipal. It is true that the word “rates” 
is not specifically included in this agree¬ 
ment but, in our opinion, there was no 
need to add that the firm which was em¬ 
powered to make all calculations and esti¬ 
mates and to order payment through the 
hank on their own certificate, without 
any further check by their principal, was 
also authorized to settle the rates. With¬ 
out settlement of the rates there could be 
no preparation of estimate and tho calcu¬ 
lations would be useless. There is noth¬ 
ing in the evidence which goes to show 
that there was anything apart from this 
agreement to regulate the relations bet¬ 
ween the principal and the agent, hut in 
the year 192L, owing to a very sharp rise 
in the rates of certain building materials 
a letter was addressed on behalf of the 
firm of Lane-Brown A Hewlett to tho 
Maharaja dated the 23rd February 1921, 
which runs as follows : 

As verbally instructed I am sending herewith 
analysis of the rates of Butler Palace with re¬ 
commendation that the rates asked for by B. 
Gur Prasad are quite fair 

Along with the letter was submitted an 
analysis of rates to which we shall refer 
later and on the letter Mr. Habib Ullah, 
the manager of tho Mahmudabad estate, 
made tho following endorsement : 

As agents you recommend those rates and it i 5 
only fair on my part to accept your recommend¬ 
ation, and therefore agreo to these rates. 

This letter and tho rates attached to it- 
were summoned from Messrs. Lane-Brown 
A Hewlett and the rates are contained in 
a single page exhibited as Ex. A4. These 
rates refer to earthwork, concrete, bricks, 
lime, arch work and stone flooring. It is 
obvious that many other articles must 
have been required for the construction 
of a palaco and as a matter of fact there 
are many items contained in the bill 
which are not included in this analysis. 

It is argued, therefore, on behalf of defen¬ 
dant 1 that there was some other page 
which is missing giving revised rates foi 
such items as wood-work, iron-work and 
the like. But although Mr. McKenzie, 
an employee of f bo firm of Messrs. Lane- 
Brown A Hewlett, who himself sent this 
letter and the analysis of rates to defen 
cl ant 1, was examined as a witness, no 
question was put to him as to whothoi 
there was any missing sheet of paper su > 
mitted along with bis covering lettei. 
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'This analysis in itself appears to he a 
complete document as it has a heading 
Sind at the end what purports t> he an 
agreement on behalf of B. Gur Prasad 
to accept these rates for a period of six 
months. In our opinion that is a com¬ 
plete document and the omission of oilier 
items such as wood-work and the like 
may easily be explained by the fact that 
the document only refers to the work 
then in progress and likely to he com¬ 
pleted within six months, and there is no 
•evidence that any wood-work was to he 
•completed within that period. The only 
•evidence that there were other rates 
agreed upon in the year 1921 is the state¬ 
ment and report of Khan Bahadur Hira 
Khan. lie appears to have been furnished 
with some other list of rates which he 
refers to in his report and which was 
•commented upon by Messrs. Lane-Brown 
A Hewlett in the form of notes which 
were, as Sir. Line-Brown states, written 
by a clerk who was at that time in his 
•employment. But there is nothing what¬ 
ever to show that these rates were those 
■which have been accepted on behalf of the 
Maharaja by Mr. Habib Ullah and, in out- 
opinion, the only rates that were so ap¬ 
proved by him are those which we iu\v 
iind in Ex. A 4. 

We have now to consider the signifi¬ 
cance of this sanction if it may ho called 
.a sanction of enhanced rates by Mr. 
Habib Ullah. First of all we may notice 
both the terms in which the letter was 
.addressed and those in which Mr. Habib 
1 llali made 1 1 is endorsement. The firm 
of Lane-Brown and Hewlett did n >t ask 
for a sanction. They merely said that, as 
verbally instructed, they were sending the 
-analysis with the recommendation that 
the rates are fair. This appears to us to 
suggest that the rates were rising very 
rapi 11y at the time and that the Maharaja 
or his manager had become alarmed and 
w mlcd to know li >w much the c >st of the 
building was likely to bo increased by this 
i iso of rates, and it is evident from the 
endorsement made by Mr. Habib Ullah 
1 h it lie arc *pl,ed these rates from Messrs. 
Pane-Jirown and Hewlett- as being the 
igents of the estate, and it never occurred 

* • > 1 1i 111 to dispute l heir authority to raise 

t !>'• rales This appears also from his 

* videnco when 1 1 • • was examined as a wit- 
U'-'.s \\ here he says: 

I. liLc every coi)r,ciunlioiis nun, ..motion il 

* !••• pri'V.ijIing market rates wltcru hero was no 

•' 11 U * * 11 . . i m * f j .ii ;., tlic* o 11. • 


and elsewhere he says: 

I approved tbu rates .md estimates and the 
estimates wore made on the basis of those rates 
which were approved by the firm who were res¬ 
ponsible for mathematical accuracy. 

Tliis docs not suggest that the manager 
ol the estate ever considered the question 
ol interfering with the discretion of the 
agents in fixing or raising the rates when 
it was necessary to do so in view of the 
state of the market at the time In our 
opinion this was a ease in which the 
agents were acting according to the duty 
imposed upon them under S. 214, Con¬ 
tract Act, which lays down that it is the 
duty of an agent in cases of difficulty to 
use all reasonable diligence in communi¬ 
cating with his principal and in seeking 
to obtain his instructions. ° 

The learned Judge who decided this 
c ise is not altogether consistent in his 
finding. He found first of all that de¬ 
fendant 2 acted as the agent of defendant 
l and that there was an agreement bet¬ 
ween the plaintiff and defendant 2 about 
payments to he made to the former ac¬ 
cording to the prevailing market rates 
and he appears to have admitted the 
complete authority of defendant 2 to 
make this contract with the plaintiff. 
But subsequently lie went on to alter the 

amount claimed by the plaintiff by cut¬ 
ting down certain items which he said 
were charged in excess of the revised rates 
made in 1921. No doubt this was an 

alternative plea raised by the plaintiff, 

hut it is not, his main contention Ho 
sought payment in accordance with the 

bill as approved and passed by defendant 

- acting as the agent of defendant 1 and, 
in our opinion, he is entitled to succeed’ 
we do not consider that there were any 1 
I'xed rates, although from time to time 
.lolund mt 2, acting according to his duty 
as an agent , kept his principal informed 
ol changes m the rates and obtained his 

approval for going on with the work at 

those rates. It tho duty of defendant 
■- to get the Work done as cheaply as pos¬ 
sible and il he acted wrongly or is- 
lonestly towards his principal'll was not 

1 pla 1 II1 1 11 who .should suiter. \\\* do 
not, therefore, think it necessary to •>,» 
mto the details which formed a great, 
pari, of t lie subject-in.liter of defendant I s 
appeal \V»i c imiot. roc instruct a selu- 

lule of rales lo, 1921, on ..videnco of 

Kirin Bahadur llira Khan, nor do wo 
i nnk il proper to d . so. We note further 
•hat in m my e ises which are specified in 
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the judgment the bill actually shows 
rates lower than those which were agreed 
upon in 1921, because apparently the 
market rate had fallen and, if the plaintiff 
is to be a loser by a deduction in those 
cases where his rates are in excess of the 
rates of 1921 he should similarly be al¬ 
lowed to benefit by those cases where he 
has charged lower rates than those to 
which, in the view of the lower Court, he 
should be entitled. This is the view set 
up in appeal by the plaintiff and he 
claimed that he should be allowed an 
additional sum of Rs. 1,478-13-6 which 
represents the amount deducted by the 
lower Court on account of what it con¬ 
siders to be charges in excess of the rates 
sanctioned in 1921. 

Two further points remain to be de¬ 
cided. The first is the question of com¬ 
pensation for defective work. It is ad¬ 
mitted on all hands that some of the 
work was defective and will have to be 
done again. Learned counsel for defen¬ 
dant 1 argued in general terms that in a 
palace work had to be of the highest 
quality, and if a single door frame had a 
defect the whole work would have to be 
redone. Similarly a crack in a floor 
could not be repaired, but the whole floor 
would have to be relaid. We are not 
prepared to follow him in this argument 
nor would it be possible for us to come 
to any just conclusion as to the amount 
that should be deducted from the plain¬ 
tiff’s bill on such a calculation. We find 
that the learned Judge of the Court below 
lias gone very carefully into this matter 
and we are not prepared to dissent from 
his conclusion. He deducted a sum of 
Rs. 1,388-11-6 and woaccept this as being 

i fair deduction on account of defective 
vork. 


The last point is the question of in¬ 
terest. On this question the learned 
counsel for defendant 1 has asked us to 
fin 1 that no interest can bo allowed on an 
account of this kind because it is not 
authorized by the Interest Act of 1839 
This was the viow taken by the Madras 
High Court in Kamalammal v Pceru 
Meera Levvai Rowthen (1), but we do not 
find that this ruling has been followed by 
the Madras High Court itself in Muham ¬ 
mad Abiul Gajff ur v. Eaviida Bivi (2) 
in which their Lordships pointer! out that 


(11 [1897] 20 Mad. 481= 
12) [1919] V> Mad. 601 = 
I. C. 605=(1919) M. 


7 M. n. J. 263. 

30 M. L. J. 450 
W. N. 484. 
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there was a difference of opinion on this 
matter in England and India and they 
allowed interest by way of damages on 
principles of equity, although admitting 
that such a decision would possibly not 
be good law in England. This appears to 
be the view held generally by the Courts 
in India and we need only refer to Saun* 
danappa v. Shivbasawa (3) and Klietra 
Mohan Poddar v. Arwani Kumar Saha 
(4). The question of the amount of interest* 
is one which we are inclined to decide in 
favour of defendant 1, because it is 
not the practice of this Court to allow 
more than 6 percent interest by way of 
damages, and we think we should adhere 
to this principle in the present case. We,, 
therefore, allow the appeal of defendant 1 
to this extent that the amount of interest 
will be cut down from 12 per cent, to 6 
per cent, but otherwise we dismiss the 
appeal and we allow the appeal of the 
plaintiff to this extent that an additional 
decree shall be passed for the sum of 
Rs. 1,478-13-6 with interest thereon at 
6 per cent. Parties (i. e. plaintiit and 
defendant 1), will receive and pay costs 
according to their success and failure both 
in this Court and the Court below. The 
lower Court has awarded the defendant 2 
his costs from defendant 1. This order is 
maintained and we allow further costs of 
defendant 2 in this Court also against 
defendant 1. 

N.D. Appeal allowed- 

(3) [1907 J 51 Bom. 354=9 Bom. L. K. 

(4) [1918] 22 C. W. N. 488=45 I. G. 667, 
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Gokaran Nath Misra, J. 

Mahomed Ali Khan —Plaintiff—Appel" 
lanfc. 

v. 

Mt. Badrul Nisa and anothci —Defen* 
dants—Respondents. 

S. A. No. 218 of 1927, Decided on 1st 
November 1927, from the decree of the 
2nd Additional Sub-Judge, Lucknow, D * 
25th February 1927. 

Landlord and Tenant—Proprietary right 
Proprietor is not entitled to re-entry on the site 
In a town when such site is mortgaged and the 
mortgagor has a right oj redemption at the end 
oj the period. 

In towns, unless a custom to the contrary is 
established, the occupiers of houses should be 
considered to h:\vo a power of transfer of the 
right to occupy the sites on which their houses 
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•Rtiuul, aud where such a right is transferred, 
the proprietor cannot exercise his right of re- 
•entry on the site by demolition of the house 
standing thereon, especially when the site is 
mortgaged and the mortgagee is only in posses¬ 
sion for a specified period on behalf of the mort¬ 
gagor and after the expiry of that period the 
latter would be entitled to re-enter into the 
possession of the property bv redeeming it : ff l 
•C. 42*7; Hi I. C. 363; 15 0. C. 91 and J. I. /*• 
10‘27 Oudh 43, Foil. [P 04 Cl; P 05 0 1 

Niamatullah —for Appellant. 

M. Wasim and Nazirmhhn Sithli'ji 


for Respondents. 

Judgment. —This is a plaintiff's ap¬ 
peal arising out of a suit lor possession. 
The facts of the case are :—The plaint iff - 
appellant is the zamindar (proprietor) of 
a Mohalla called hv the name ol Mirza- 
gunj, situate in the town of Mali In had, 
district Lucknow. Within the said zamin- 


lari lies a plot of land described as ahata 
No. 484, on which stands a pucct house 
bearing No. *250. The house was pur¬ 
chased hy defendant 2, Mushir Ahmad 
Khan, from the heirs of limed Ali Khan, 
son of Major Bax Khan who had origin¬ 
ally built it. On the 29th September 1924, 
defendant 2 transferred the said house to 
defendant 1, Mt. Bidrunnisi, bv way of 
usufructuary mortgage. The term fixed 
in the mortgage was a period of 45 years 
hut the deed cleirly provided for redemp¬ 
tion at the expiry of the said period. The 
plaintiff brou dit the present suit against 
Mt. Badrunnisa, the mortgagee, and 
Mushir Ahmad Khan, the mortgagor, 
imploading both of them as defendants 
1 and 2 respectively.. The plaintiff's 
allegation was that the status of defen¬ 
dant 2 was that of an ordinary rivaya 
who had no right to transfer the said 
house by way of mortgage, and the house 
having been so transferred the plaintiff 
as proprietor of the village was entitled 
to re-enter on the site of the house in 
dispute by asking defendant 2 to remove 
the materials of that house. The plain- 
till, therefore, claimed possession of the 
plot in suit by demolition of the said 
house. 


The defendants denied the plaintiff's 
title to the plot in suit on which the 
house stood and contended that the riya- 
\as living in the town of Malihahad had 
a right to transfer their houses as they 
stood, anil that, in any cist*, the plaintiff 
had no e mse «if action for liking posses - 
siou of the site of the house in suit bo* 
eauso defon I mt 2 hid only executed a 
u'ulgLgo in respect of tbit house which 


could not lie considered as equivalent 
to sale. 

The plaintiff contended in reply that 
the mortgage in suit was really a sale 

clothed in the form of a mortgage in order 

to defeat the plaintiff’s right of re-entry 
as proprietor. 

The learned Munsif of Hawaii. Luck¬ 
now, who tried the suit, found that the 
plaintiff was the owner of the land on 
which the house stood, hut held that the 
land was situate in the town of Malihahad, 
of which Mirzaganj was only a part, 
where no such custom as pleaded hy the 
plaintiff by which a rivaya could not 
transfer the right of residence in Iris 
house, had been established to exist. He 
further found tint the mortgage in ques¬ 
tion was not a sale but a genuine mort¬ 
gage and the transfer being by way of 
mortgage and not by sale the plaintiff 
was not entitled to re-enter upon the plot 
on which the house in suit stood. On 
these findings he dismissed the plaintiff’s 
suit. 

The plaintiff’ then appealed against the 
decree of the learned Munsif and the 
second Additional Subordinate Judge of 
Lucknow, agreeing with the findings of 
the Munsif on all the points, dismissed 
the appeal. 

In second appeal it is now contended 
before me that under the wajilrul-arz of 
the town of Malihahad a riyaya has got 
no right of transfer ; and that the plaintiff 
is entitled to eject the defendants even 
though the transfer was hy way of mort¬ 
gage. As to tire first point it appears to 
me that the wajilrul-arz is not very clear; 
although it gives clearly a right to the 
residents of tint town who belong to high 
ciste (qaum asharaf) to sell the materials 
of their houses, yet it does not contain a 
provision restraining them from selling tho 
houses as they stand. The learned advo¬ 
cate tor the plaintiff-appellant contended 
that there being no express provision per¬ 
mitting the residents to sell their houses 
no such right should he presumed to exist . 
The Courts below have, however, decided 
flie point against the plaintiff-appellant 
treating tlie e ise in dispute as one relat¬ 
ing not lo an agricultural village hut to 
a town. They have relied on cases de¬ 
cided both hy Ihe late Court of the .Judi¬ 
cial Commissioner of Oudh and the 
Allahabad High Court, for the proposi¬ 
tion that in c iso ol towns no such pre¬ 
sumption ought to he made and that in 
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such cases unless a custom to the con¬ 
trary is established the occupiers of 
houses should lie considered to have a 
P°" ei of transfer of the right to occupy 
the sites on which their houses stand— 
vide Banu ari Lai v Raina (l) decided 
by Lindsay, J. C. ; and Jumna Kuar v. 
ALdul Nabi (2) decided by Chamior and 

Rafique, JJ. After due consideration 
|I am in entire agreement with the pro¬ 
position laid down in these cases. The 
Courts below have concurrently found in 
the present case that Mnlihabad is a town 
and that the land in suit is situate in 
Mirzaganj, a part of that town. Under 
these circumstances I am not inclined to 
hold unless a definite custom to the con¬ 
trary is established, about which I do not 
find any satisfactory evidence on the 
record, that the residents of the town of 
Malihabad have no right to sell the right 
to occupy the sites of houses along with 
the sale of the materials thereof. In 
these circumstances tho plaintiff is not 
entitled to exercise his right of re-entry- 
on the land in suit by 7 seeking possession 

thereof by demolition of the house stand- 
ling thereon. 

As to the second point I am clearly of 
opinion that tho plaintifl cannot exercise 
the right of re-entry even if he he con¬ 
sidered entitled to tho exorcise of such 
right because the house in suit has only 
been transferred by way of mortgage and 
not by sale. In Ali Mohamed Khan v 
Chhedan (3), it was held by a Bench of 
the late Court of tho Judicial Commis¬ 
sioner of Oudh that there was an essen¬ 
tial distinction between a transfer bv wav 
of lease in which different considerations 
would apply. In that case the plaintiff 
who was tho proprietor of village Maha- 
raj Nagar had sued for ejectment of tho 
defendants from certain groves because 
some of them who were proprietors 
of those groves and who possessed no 
right to transfer any of them, had mort¬ 
gaged the said groves to other defendants 
The suit of the plaintiff was based on an 
alleged right of re-entry. It was argued 
in that case that the grove-holders had 
no transferable rights and that by 'trans¬ 
ferring the possession to a stranger they 
had foi feited whatever rights they- pos¬ 
sessed so as to give to the plaintiff a right 


(1) [ion. 

(2) [19121 


9 I. C. 427. 
16 I. C. 353. 


(3) [1912] 15 O. C. 91=15 I. C. 3S5. 


of re-entry. The learned Judges re- 
marked as follows: V 

• We have already said that the plaintiff has in 
our opinion failed to establish any customary' 
law binding on the parties which makes the for¬ 
feiture of the grove-holder’s right the necessary 
penalty of a breach on his part of the conditions* 
against transfer of those rights by way of mort- 
gage. The plaintiff, therefore, can only appeal 
to the general principles of law, and these are 
in our opinion against him. Whether we refer 
hy way of analogy to tho provisions of S. 11L, 
Transfer of Property Act (4 of 1882) or to -those 
of S. 25, Cl. (2) Oudh Rent Act, the prin¬ 
ciple involved seems to be that forfeiture of lease 
is not involved in the case of the breach of any 
conditions for which forfeiture is not prescribed 
as the proper penalty under the terms of the 
lease or agreement under which tho lessee holds. 
We see no good reason why a similar principle 
should not apply to tlie case of a licensor and 
licensee generally and we note that a similar 
principle was affirmed by this Court in the case 
of Lai Bahadur v. MaJiomcd Karim Khan- 
(S. C. No. 240). We note in this connexion 
that it may well be that a distinction ought to 
be drawn in a case like the present between 
transfers by way of lease and transfers by wav 
of sale. In the latter case the principles which' 
governed the decision in Karahi Boy v. Ishan 
Cliandcr Sen (4) would have to be considered. 

Those principles seem to us to-have also deter¬ 
mined the decision of this Court in an unre¬ 
ported case, viz., Shco Dayal v. Deputy Commis¬ 
sioner of Barahanki as Manager of the Court 
of Wards in eharge of Bilahra Estate (S. C. A. 
Nos. 52 to 57 of 1909; decided on 8th April 1909. 
The transfers with which the Court had to deal 
in these cases were transfers hy way of sale, and 

I may add that the rights of the grove-holders 

in the village which were there in question, n» 
recorded in the wajib-ul-arz, would seem to have 
been even more strictly limited than thoso prov¬ 
ed by the w.ijib-ul-arz in the present case. At 
rmy rate, in the case of a transfer by way of sale 
it may he said that there has been on the part 
of the transferrer an entire abandonment of his 
i ights in favour of another person, so that if a* 
grove-holder in a case like tho present purports 
to sell outright whatever rights he may possess 
in respect of his grove, lie clearly has no rights 
left which he can sot up against another person, 
and the transferee who is left in actual posses¬ 
sion cannot plead that there ousts as between 
himself and the landlord any contract or license 
in respect of tho trees in the grove, or tho land 
mi which they stand, which can secure him 
against ejectment or prevent the landlord from 
treating him as a mero trespasser. The case of 
a mortgage is different, in that the grove-holder 
cannot ho said to have entirely parted with or 
abandoned his own rights, and has still some¬ 
thing loft which he can plead against the land¬ 
lord so ns to protect tho mortgagee, who after 
all is only in temporary possession hy permis¬ 
sion of the mortgagor and subject to the latter s 
right of redemption. It seems to us very dif¬ 
ficult in a easo like the present to draw an\ 
valid distinction between a mortgage such as wo 
have before us and a zar-i-peshgi lease, or a 
lease for a term of years, or even a sale of the 
produce of tho tre ss for a particular year, or 

(4) 22 W. R. Tl. 
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Specified number of years. In the absence, 
therefore, of any express provision in the \vajii>- 
ul-arz, 'or any satisfactory evidence as to the 
existence of a custom giving to the proprietor a 
right of forfeiture or re-entry in case of a breach 
of the rule against alienation by way of mort¬ 
gage, we are uuable to see that ^uch right arises 
in favour of the plaintiff in the present ease by 
reason of any general principle of law. 

I am in entire agreement with the view 
taken by the learned Judges in the above 
case. So far as I am aware the case has 
been uniformly followed in Oudh. It was 
also followed by a learned Judge of this 
Court in Bam Baj Singh v. Tcj Singh 
(5). It was also contended hv the learn¬ 
ed advocate for the appellant that the 
mortgagee must be treated in such cases 
as a trespasser and in that view of t ho 
c\se the appellant would he entitled to 
possession by ejecting him as such. Re¬ 
liance was placed upon a decision of the 
lute Court of the Judicial Commissioner 
of Oudh in Alt. Azmat-un-nisa v. Ganesk 
Prasad (6). It is clear from the facts 
of that case that it was a case of com¬ 
plete abandonment by sale and the defen¬ 
dants wore, therefore, treated as trespas¬ 
sers. In the case of a mortgagee no such 
view is possible to he taken. A mort¬ 
gagee is only in possession for a specified 
period on behalf of the mortgagor and 
after the expiry of that period the latter 
'would he entitled to re-enter into the 
lpossession of the property by redeeming 
it If the mortgagee were to he treated 
as a trespasser liable to ejectment and the 
plaintiff given possession on foot of such 
a transfer, the obvious result of it would 
he to oust the mortgagor who had never 
abandoned the property. I, therefore, 
'jhold that the plaintiff cannot exercise 
his right of re-entry even if he wero pos¬ 
sessed of such right in the present case 
since it is only a case of mortgage and 
not of sale. 

The appeal, therefore, fails and is dis¬ 
missed with costs. 

N.j). Appeal dismissed. 

(. r ,) A. I. K. 1027 Oudh 40. 

(CJ A. 1. H. 102.0 Oudh * 202-^8 O. C. 110. 
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Stiwut, C J , AND Ha/.A, J. 

Sahel> Dm and another — Plaintiffs -- 
A ppellunf s. 

v 

Mahal ir Singh and others Defend* 
arils— Respondent s. 

S A No lfjH of 1927, Decided on 
llth November 1927, 


(a) Landlord and (t nant— Suit between rivet 
claimants oj gabzadaii lands is cognizable by 
a c it il Court. 


A suit between rival claimants of qabzadari 
lands is not u suit between a tenant-in-chief 
and a sub-tenant and, therefore, is maintainable 
in a civil Court *. A. I. IL J9'2G Oudh -0 > Y 
IMst . [P 97, C I] 


(b) Landlord and tenant—Abaridonmcnt Or - 
cupancy tenant not paying rent and absconding 
—Landlord settling with another tenant llc- 
turning of the absconder after more than 
L‘2 years — Letting of the land to the returning 
tenant docs not confer occupancy rights upon 
the lessee. 

An occupancy tenant absconded having failed 
to pa> the rent duo from him. Ho left the 
village, abandoned the holding and remained 
absent for more than 12 years. During the 
period of his absence the landlord settled the 
holding with another tenant. The abscond¬ 
ing tenant returned and the now tenant let 
out some lands to him. 

Held : that under these circumstances the 
landlord was justified in assuming that he had 
abandoned the holding and was also justified 
in settling the land with another tenant. 

[P 97, 0 1, 2 J 

Held : further that letting bv the new 
tenant was an act of grace and the abscond¬ 
ing touant cannot hold the land in his own 
right. The absconding tenant had lost hi> 
rights and the new tenant cculd not confer on 
him the right of occupancy in tlie lands to 
he was admitted. [PP7, C 2j 


Ali Zahccr and Satya None! Boy for 
Appellants. 

Niamat Ullah and A 'aim Ullah for 
Respondents. 

Judgment. - This is an appeal from a 
decree of the District Judge, Fyzabad, 
dated the 9th March L9l7, setting aside a 
decree of the Munsif, Akharpur, dated 
tho 16th December 1926. 

The following facts aie no longer in 
controversy : 

One Harlvadan Singh had four sons, 
namely (l) Ram Satan Singh, (2) Shoo 
Prasad Singh, (J) Debi Dat Singh and f 0 
Raghunath Singh Ilaihadan Singh and 
Raghunath Singh died some time before 
the first settlement. The sons of Har* 
badan Singh wore not living jointly as 
members of a joint Hindu family at the 
time of the first settlement. Ram Sanm 
Singh, Shoo Prasad Singh, Debi Dat 
Singh and Ram Dat Singh, son of Rathir 
nath Singh, brought separate suits 
against the taluqdar of Samanpur tor 
their under-proprietary rights in village 
Diwaipur, and ultimately decrees for oc¬ 
cupancy rights (without right of translor) 
wore passed in their favour in 1HI>‘J, as 
detailed below : 
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1. Ram Saran Singh 24 bighas 9 biswas 

2. Sheo Pershad Singh 30 bighas 6 biswas 

3. Debi Dat Singh 7 bighas 10 biswas 

4. Ram Dat Singh 7 bighas 17 biswas 

A few years after the decrees were 
passed by the settlement Court, Sheo 
Pershad Singh, Debi Dat Singh and Ram 
Dat i Singh fell into serious arrears and 
left the village to avoid payment. Ram 
Saran Singh paid oft the arrears and got 
possession of their holdings also. He 
was recognized and treated by the fcaluq- 
dar as the occupancy tenant of the said 
holdings and also rent was realized from 
him a9 such. After a period of more than 
12 years, Sheo Pershad Singh, Debi Dat 
Singh and Ram Dat Singh returned to 
the village and then Ram Saran Singh 
let certain lands to them. He let some 
12 bighas land (including the land in 
suit) to Sheo Pershad Singh, at the an¬ 
nual rent of Rs. 26 odd. In 1887 Ram 
Dat Singh sued Ram Saran Singh for his 
share of the occupancy tenure, but his 
suit was dismissed by the civil Court 
(Munsif of Akbarpur) on the 29th Nov¬ 
ember 1888. Sheo Pershad Singh was 
examined by Ram Dat Singh as a wit¬ 
ness in that suit. Ho admitted that he 
had absconded, as he had failed to pay 
the rent of his holding. He stated that 
ho had returned to the village in or about 
187 ^ and that Ram Saran Singh had 
taken possession of his holding in his 
absence, having colluded with the talun- 
dar. He stated furthor that he had got 
possession of 12} bighas land only out 
of his holding which was held by tenants 
and that Ram Saran Singh was making 
collections. The taluqdar has all along 
realized the rent of all the holdings from 

Ram Saran Singh and his (Ram Saran 
Singh b) descendants. 

Sheo Pershad Singh died many years 
ago. He had four sons. They are also 
dead^ The plaintiffs, Sahib Din Singh 
• and Gaya Din Singh, are the only surviv¬ 
ing members of the family. They are 

the sons of Sheo Pershad Singh's son 
Ram Bharos Singh. 

Amarjit Singh, Uderaj Singh, Sama- 
rath Smgh and six others (defendants 2 

a °J a ° f n n he , ’ lesent auit) are the descend¬ 
ants of Ram Saran Singh decoased. 

3 bl3iaJ ,8 iq te | ‘ n th ' S CaSe relfttos t0 
'Ll -c 1 b,swas 5 biswansis land 

bh Sm^l a Vw foot of tho P ,ainfc - Maha* 
l a!" (defendant I in the present 
euit; holds the land as a tenant. 


Deoki Singh, uncle of the plaintiffs 
issued a notice of ejectment against 
Mahabir Singh (defendant l) in respect 
of the land in suit, in 1920. Mahabir 
Singh contested the notice of ejectment 
on the ground that he was not the tenant 
of Deoki Singh and that he was holding 
the land as the tenant of the defendants 2 
to 10. His claim was decreed by the re¬ 
venue Court and the notice of ejectment 
was cancelled on the 26th May 1920. The 
plaintiffs then brought the present dec¬ 
laratory suit, oil the 19th April 1926, on 
the allegation that the land in suit formed 
part of their 30 bighas 6 biswas land in 
respect of which their ancestor Sheo 
Pershad Singh had obtained a decree for 
occupancy rights on the 4th January 
1869, that they were entitled to claim 
occupancy rights in the land as against 
tho defendants and that the defendants 2 
to 10 had got no right whatever in the 
land in suit. They prayed for a declara¬ 
tion of their right and, in the alternative, 
for a decree for possession of the land. 

The claim was resisted by the defend¬ 
ants on various grounds. They denied 
that the plaintiffs were entitled to claim 
occupancy rights in the land in suit and 
alleged that the defendants 2 to 10 were 
tho rightful occupancy tenants of the 
land which was held by the defendant 1 
as their tenant. They pleaded also limi¬ 
tation, res judicata and estoppel. It was 
also pleaded that the suit was not cogni¬ 
zable by the civil Court. 

The learned Munsif framed seven is¬ 
sues and found as follows : 

1. The plaintiffs are 4 qabzadars’ of tho land 

in suit. 

2. The plaintiffs have beon in possession as 

qabzadars’ within limitation. 

3. The plots in suit were lit to the defend¬ 

ant 1 by the plaintiffs* uncle Deoki Singh 

4. 1 ho plaintiffs’ claim is not barrod by S. 11 

Civil P. C. as against the defendant 1. 

- r >. The plaintiffs aro not estopped from al¬ 
leging themselves to bo the * qabzadars 
of tho land in suit. 

3. 1 he suit is cognizable by tho civil Court. 

7. r I ho plaintiffs are entitled to the declara¬ 
tion that they are owners ns qabzadars 
of the land in suit, that tho defendant l 
is only a tenant and that the defend¬ 
ants 2 to 10 have no title to tho land in 

suit. 

The learned Munsif decreed the plain¬ 
tiff's claim accordingly. 

Tho defendants appealed and their ap* 
poal was allowed by the learned District 
Judge. Ho held that tho present suit 
was not maintainable in the civil Court. 
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He, therefore, dismissed the suit and did 
not think it necessary to give his finding 
on any other point involved in tlie case. 

Tn determining the question ol jurisdic¬ 
tion, the learned Judge l>as gone into 
questions of fact also, hut he has given 
no definite finding on issues of fact. The 
•plaintiffs have now come to this Court in 
second appeal. 

We are not prepared to agree with the 
linding of the learned District Judge on 
the question of jurisdiction. We think 
the present suit is cognizable by the 
civil Court. The learned District Judge 
Inis referred to the case of Dil<iwar Khan 
v. Kulsum Bihi (l) decided by one of us 
on the 21st January 1020. That case 
may be easily distinguished from the 
present case. The present suit is not a 
suit between a tenant-in-chief and a sub¬ 
tenant. Tho facts and circumstances of 
that case are quite different from the 
facts and circumstances of the present 
case. The present suit is a suit between 
rival claimants of qabzadari lands. The 
•tenant (defendant 1) has of course 
been impleaded in the present suit, 
hut defendants 2 to 10 are the principal 
defendants againt whom the plaintiffs 
want to establish their occupancy rights 
in the land in suit. 

We do not think it necessary to re¬ 
mand the case to the lower appellate 
Court for findings on other points as the 
evidence <m record is sufficient to enable 
us to determine the issues of fact neces¬ 
sary ‘for the disposal of the appeal onJ.be 
merits. We have examined tho 'record 
and heard tho learned counsel on both 
sides. In our opinion the plaintiffs' 
claim must ho rejected on the merits. 

Tho principal points for determination 
in this case are these : 

1. Are the plaintiffs entitled to claim 
occupancy right in the land in suit ? 

2. Docs defendant 1 hold the land 
in suit as tho plaintiffs’ tenant or as the 
tenant of defendants 2 to 10 ? 

We find on the first point that the 
plaintiffs are not enf itln 1 to claim occu¬ 
pancy rights in tho land in suit. The 
statement, made by (In* plaint ills' grand¬ 
father, Shoo lVrshad Singh, on the 22nd 
'•June IHHH (Ex. (' Id) shows clearly that 

ho had absconded as lie had failed to pay 
tier rent due from him lie had left the 
village and ab.uidondcd the holding He 
remained absent, for a long time In 

l 1) A. 1. It. IU 2 <> Oudh. 20 i. 


these circumstances the Taluqdar \va« 
justified in assuming that Sheo Per.shad 
Singh had abandoned the holding. Ho 
treated the holding as abandoned and 
settled t he land with Rain Saran Singh, 
tho ancestor of defendants 2 to 10. Ho 
was perfectly right in doing so under tho 
circumstances of the case. Ram Satan 
Singh thus became the occupancy tenant 
of the holding in question and paid rent 
for the same as such. Sheo Pershad 
Singh remained absent for more than 12 
years and then returned to the village. 
His brother, Ram Saran Singh, then let 
some 12 bighas land to him at the an¬ 
nual rent of Rs. 26 odd. If lie and his 
sons thus held the land after they return¬ 
ed to the village, it was an act of grace 
from Ham Saran Singh and they did not 
hold the land in their own right. They 
had lost their rights and Ram Saran 
Singh d.d not and could not confer on 
them right of occupancy in the lands to 
which they were admitted. It is neither 
alleged nor shown that tho Taluqdar had 
conferred on them right of occupancy in 
the land in question. It is said that 
Sheo Pershad Singh had obtained a decree 
against Ram Saran Singh for possession 
of the land as * qabzadar,” hut no such 
decree has been produced in this case. It 
is true that there is a reference to a 
decree in a statement made by Ram 
Saran Singh on the 17th August lKh> 
(Ex. 0), hut there is nothing in that 
statement to show that Sheo Pershad 
had obtained any decree against him as a 
qabzadar " in respect of the land in 
question. Ram Saran Singh lias stated 
clearly that he was the qabzadar of tho 
entiro occupancy tenure (72 bighas) in 
the village. Sheo Pershad Singli and, 
after his death, his sons were, surely 
holding the land in question ns the sub¬ 
tenants of Ram Saran Singh, the occu¬ 
pancy tenant. Ram Saran Singh had sued 
the plaintiffs’ father, Run Bharos Singh, 
for arrears of the rent for the years 1291 
and 1292 fasli (l*Kt and 1SS-1 A. D ) 
The suit, was compromised and the 
claim of Ram Saran Singh was decreed by 
the Commissioner of Pyzahad on tho Sth 
June 1 HN(J (See Hxs (\ -i and C. 9). Had 
Ram Bharos Singh been holding tho land 
us an occupancy tenant from the Taluq¬ 
dar, under I lie decree of tho settlement 
Court mentioned above. Ram Saran Singli 
could not 'jlit.nn tin* decree against him 
tor an eats of rent 
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The very fact that Ram Saran’s claim 
for arrears of rent was decreed against 
Ram Bliaros Singh shows clearly that the 
latter was holding the land as the sub¬ 
tenant of the former. It irmy safely be 
inferred from the compromise (Ex. C. 9) 
that Ram Bharos Singh admitted that he 
was holding the land as a tenant from 
Ram Saran Singh. It is true that the 
entries in the patwari’s papers support 
the plaintiff’s case, but the entries 
in question cannot help the plaintiff’s 
when their ancestors Sheo Pershad 
oingh lost his rights under the circum¬ 
stances stated above. It, should be 
borne in mind that mutation of names, 
i>y itself, confers no title. It is amply 
proved that the jilaintifls' ancestors have 
a L Ioa S P ai( l the rent to Ram Saran 
oingh and have never paid it to the 
laluqdar. It is neither alleged nor 
s lown that the plaintiffs or their ancest¬ 


ors were ever recognised by the Taluq 

dar as occupancy tenants after She. 

lershad Singh left the village and aban 

doned his holding. No suit was brough 

ny Sheo Pershad Singh against the Taluq 

dar after he returned to the village. Tin 

Taluqdar is not a party to the presen 

suit also. The land which was let to She. 

1 ershad Singh on his return, was noi 

wholly the land of his decree of 1869 

1 here were some plots which were nol 

included in the decree. Some plots out o 

tlie plots in suit are not included in the 

said decree. The plaintiffs’ allegatior 

that all the plots in suit are included ir 

tho decree is untrue. The learned Mun 

sif thinks that there was some exchange 

of plots ; but this view of tho learned 

Munsif is hypothetical and speculative 

It was never the plaintiffs’ case that 

there was any exchange of plots at ana 

time. We hold, therefore, that the plain- 

tills cannot claim occupancy right in the 

land avhicli was lei to their ancestors by 

Ram Saran Singh under the circum- 
stances stated above. 

Wo find on the second point that the 
defendant 1 bolds the land in suit as the 
tenant of tho defendants 2 to 10. The 
plaintiffs’ witness, Sam pat Lai, patwari, 
states tnat tho plaintiffs' uncle Deoki 
-ingh had let the plots in suit to Mahabii 
Singh defendant I, more than 10 years 

nn°r«li n °\\ c ! encc is quite vague and 

enrol 1 ah! 0 - W e are not satisfied with his 
cy denco. He says that a patta and a 
qabuuat were executed in his presence, 


hut no patta or qabuliat has been pro- 
duced in this case. The evidence given 
by Mahabir Singh and Amarjit Singh 
shows clearly that it was Ram Saran 
Singh who had let the land in suit to 
Mahabir Singh about 18 or 20 years ago. 
Ram Saran Singh took back the laud 
from Ram Bharos Singh or Deoki Singh 
and let it to Mahabir Singh at the annual 
rent of Rs. 12. Mahabir Singh never 
paid rent to Deoki Singh or to the plain¬ 
tiffs. He has all along paid the rent to- 
Ram Saran Singh and his descendants. 
^ e are inclined to believe the evidence 
given by Mahabir Singh and Amarjit 
Singh on the point under consideration. 

The result is that the plaintiffs’ suit 
fails on our findings on the two points 
mentioned above. We do not think it 
necessary to decide any other point in 
disposin’ of this case. Hence we dismiss 
the appeal with costs. The defendants 
will get their costs from tho plaintiffs in 
all the three Courts. 

N.D. Appeal disynissed . 
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Kashif Husain — Jurlgment-dehtor 

—Appellant. 



Ganga Balxhsh Singh —Decree-holder 

— Respondent. 

Misc. Appeal No. 49 of 1926, Decided 
on 4th March 1927, from the order of tho 
Sub-Judge, Partabgarh, D - 17th August 
192G. 


Civil P.C..O. 21, R. G‘J (2 )—Sale not con¬ 
cluded on date fixed and so adjourned—Sole 
cannojt be held on adjourned date without issu¬ 
ing fresh proclamation—Omission to issue fresh 
proclamation is irregularity but not sufficient 
to set aside the sale. 


W here on the date fixed . for sale, tho 
not concluded and the officer conducting the 
sale adjourns it intending to hold it ngaiil, the 
sale cannot bo hold and concluded without 
issuing a fresh proclamation. Omission to 
issue fresh procl imation is nil irregularity but 
that alone is not sufficient to justify an ordoc 
for setting aside tho sale. [P ^9, P h 


Zahur Ahmad —for Appellant. 
Niamat Ullah —for Respondent. 


Judgment. —This is tho judgment' 

debtor’s appeal in execution proceedings 
from the order of tho Subordinate Judge 
of Partabgarh, dated 7th August 1926. 

Tho judgment-debtor's immovable pro- 
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perty has been sold in exocut ion of I ho 
decree held by the respondent, Ganga 
Bakhsh Singh, against him. The pro¬ 
ceedings were before the Court below for 
confirmation of the sale. The judgment- 
debtor objected to the confirmation by 
an application dated the 3rd June 1920. 
The objections wore overruled by the 
learned Subordinate Judge and the sale 
confirmed by tlie order under appeal. 

It is argued that the sale held on 20th 
May 1926 was not concluded on that 
day ; that it was adjourned within the 
meaning of 0. 21, R. 69, Civil P. C., and 
that consequently it could not be held 
without a fresh proclamation. 

It is agreed that no fresh proclamation 
was issued and on the evidence we are 
satisfied that the officer conduc ing the 
sale, who was a Deputy Collector in the 
dist ict of Partabgarh, did adjourn the 
sale and intended to hold it again on 
'the 20th of the following month. That 
being so the argument that the sale 
could not he held and concluded without 
a fresh proclamation is right. The 
omission, however, to issue a fresh pro¬ 
clamation was an irregularity which 
might also be a material irregularity. 
But that alone is not sufficient to justify 
'an order for setting aside the sale. As 
provided by R 90, O. 21, Civil P. C. 
the sile shall not he set aside on the 
ground of irregularity unless upon the 
facts proved the Court is satisfied that 
the applicant has sustained substantial 
injury by reason of such irregularity. 
Upon the facts proved in this case we 
arc not so satisfied. In an adjudication 
between the parties the value of the pro¬ 
perty, which has been sold, was fixed at 
Rs 36,500 and this value was entered 
in the sale prnelamation under which 
the sale was initiated. The last bid 
which was the decree-holder’s bid under 
the permission obtained from the Court 
was for the sum of Rs. 32,371 The 
dilTercnco between the two figures docs 
not in our opinion amount to substan¬ 
tial injury nor'can it ho directly con¬ 
nected with the irregularity mentioned 
above. 

Wo accordingly dismiss tho appeal 
with costs. 

I< !>. Appeal (1 ism issed. 
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Stuart, C. J. 

Ram Bal —Defendant —Applicant 

v. 

Badal Khan — Plaint ill — Opposite 
Party. 

Civ. Revn. No. 45 of 1927, Decided on 
17th November 1927, from the decree of 
the First Addl. Small Cause Court Judge, 
Lucknow, D - 1st August L927 

I a) Provincial Sat til Cause Court* Art (9 of 
ls>-7), Sch. 2, Cl. 1 j — Suit for the recover »/ of 
fees against a person occupying a site within 
municipal limits for the privilege of selling 
goods is cognizable bit Small Cause Court. 

The Lucknow Municipality instead ofeolle*- 
iug fees called Tahe Huzaree fees, which .ire 
levied by them under byelaws, through their 
servants, g ive a contract to a third person to 
collect such foes. The l itter instituted a suit 
to recover certain of these fees in tho Small 
Cause Court, 

Jle'd : that the suit was cognizable by a Small 
Cause Court as the fees are not of the nature of 
inalikana or haq under Cl. 13, but they are fees 
payable for the privilege of doing cert tin acts. 

[P 101 Cl] 

(/*) T.andlord and tenant — Suit for rent — 
FJsscnliah — Fees not for the occupation of the 
site but for the privilege of selling ‘goods upon 
the same are not rent. 

In order that a suit can he a suit for rent, 
there must boa lessor and a lessee, and that 
involves tho existence of an agreement to give 
out the land on one side and to take it on the 
other sido. (P 10J C 2] 

The fact that a imn tike-, the site at his own 
free will, occupies it for a few hours and pavs 
foes, not for the ocmipition of the site, but for 
the privilege of selling goods upon the sire, dots 
not create the redition of landlord and 
tenant, (p 100 C 2] 

A. P. Misra —for Appellant. 

Zahar Ahmad — for Opposite Party. 

Judgment —This application involves 
tho decision of several 'quest ions. Under 

the provisions of S 205, Locil Act 2 of 
1916 (The United Provinces Munici¬ 
palities Act) a person is not allowed t > 
expose any article for sale, whether upon 
a stall or booth or any manner, so as to 
cause obstruction in any street, and is 
not allowed to deposit or sutler to he de¬ 
posited any building materials, box, halo, 
packages or merchandise in any street 
without the written permission of t he 
Board, and is liable to prosecution and to 
a fine of Its. 50 for transgressing these 
provisions. It is, however, stated at the 
end of that section, that nothing con¬ 
tained in that section shall apply to any 
obstruction of a street permitted by the 
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Board under any section of the Act, or 
any rule or bye-law made, or license 
granted thereunder. The word ‘street’ 
as defined by S. 2 (23) of the Act includes 
the land up to the defined boundary of 
any abutting property Thus in the 
word ‘street” is included the patri or 
side walk. Under the provisions of S. 298 
*(E), of the same Act, the Board is autho¬ 
rized with the sanction of the Local Go¬ 
vernment to make bye-laws consistent 
with the Act, and with other rules, per¬ 
mitting, prohibiting, or regulating the 
use or occupation of any public streets or 
places by itinerent vendors or by any per¬ 
son for the sale of articles, or for the 
exercise of any calling, or for the setting 
'lip of any booth or stall, and providing for 
the levy of fees for such use or occupation. 

The Lucknow Municipal Board has 
in accordance with the provisions of 
S. 298 (E) framed bye-laws, which have 
been sanctioned by the Local Government 
for the levy of fees from persons selling 
or exposing for sale any goods otherwise 
than as hawkers, or sotting up any stall 
or booth, or allowing any cart or animal 
to stand for business in any public street 
•or place except in certain specified places 
°n payment of fees Amongst i he places 
which are not excepted are the patris or 
side walks of all roads within the muni¬ 
cipal limits. The present application is 
concerned with a portion of the Sitapur 
road which is within the municipal 
limits. The bye-laws in question lay 
down that persons selling articles on these 
Patris are liable to pay certain fees. These 
fees are called tahe-bazari fees. The name 
is unimportant. The questions are what 
is the authority to charge these fees and 
what is the nature of the foes charged. I 
have already stated the authority. The 
nature of the foes is clear. They are fees 
for permission to do certain acts, the 
acts in question being the sale of goods in 
certain places. The fees are 'assessed ac¬ 
cording to the circumstances of the sale. 
An itinerant vendor selling vegetables 
loaded on a pony has to pay an anna a 
•day for the privilege if the sale takes 
place within these limits. A man selling 
goats has to pay to the municipality a fee 
ol six pies per goat sold. Amongst these 
fees are toes for persons soiling oiV stands 
Such dealers as prefer to adopt this me¬ 
thod are permitted to sell their wares 
from a site and they pay per day accord¬ 
ing to the area ol land occupied. There 


are no contracts, no agreements, and no 
rents. The municipality has authority 
to refuse to grant permission to a person 
to carry on such business, but if that per¬ 
mission is not refused a man selling his 
goods trom a site is permitted to select 
his own site and to change his *site at 
will. Apparently what happens is that 
the first comer gets every day his chcice 
of vacant sites, subject to the reservation 
of certain sites for certain established 
traders as a matter of good feeling among 
t he traders themselves. This preamble is 
necessary in order to explain some of the 
questions raised in the application. 

It appears that the Lucknow Munici¬ 
pality, instead of collecting these fees in 
this particular area of the Sitapur road 
through their own servants, gave a con¬ 
tract to the plain till in these Small Cause 
Court suits a man of the name of Badal 
Khan to collect these fees. The Board 
farmed out the fees to Badal Khan. Badal 
Khan has instituted a certain number of 
suits in the Small Cause Court to recover 
certain of these fees. The application 
raises the question as to whether such 
.suits as these can be instituted in a Small 
Cause Court under the provisions of Act 
IX of 1887. The learned counsel, who 
appears against B.ulal Khan, has argued 
that theso suits, which are suits brought 
against persons who wore occupying a 
certain area of land, are in reality suits 
lor rent, and are thus suits excepted from 
the cognizance of the Court of Small 
Causes under the provisions of Cl. 8, 
Sell. 2, and, in the alternative, he 
argues that they are suits to enforce 
t he payment of duos payable to a person 
by reason of his interest in immovable 
property and are thus excluded from the 
cognizance of the Court of Small Causes 
under Cl. 13 of the same schedulo. I do 
not consider that those suits are for either 
such relief. They are certainly not suits 
for rent. In order that a suit can ho a 
suit for rent there must bo a lessor and a 
lessee, and that involves s tho existence of, 
an agreement to give o*it the 'land on one 
side and to take it on the other side 
Here the Municipal Board in no way 
leases the site. The man takes the site 
at his own free will, occupies it. for a leu 
hours and pays fees, not for the occu 
pation of the site, but for the privilege ol 
selling goods upon the site There is n ° 
reil distinction between such a person 
who soils his goods seated with the g 0, < 
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out upon the ground and a person 
who soils his goods standing with the 
goods in a tray. Each pays the fees for 
the privilege of vend, not for the occu¬ 
pation of the land. Tt is true that the 
fees increase according to the extent of the 
land upon which the vendor has laid his 
goods, hut the suits are not in my opinion 
suits for rent. They are suits for fees. 
Suits for fees under the provisions of Cl. 
Ld are excepted from the cognizance of a 
Court of Small Causes only when the fees 
are of the nature of inalikana or haq. The 
fees in question are not of the nature of 
inalikana or haq. The suits are not suits 
for dues payable to a person by reason of 
his interest in immovable property. They 
ate suits for fees payable for the privilege 
of doing certain specified acts. In these 
circumstances I find that the suits were 
brought rightly in a Small Cause Court. I 
am unable outside these clauses to find 
any other clause excepting these suits 

from the cognizance of the Small Cause 
Court. 

I he next po^nt which has been argued 
by the learned counsel supporting this ap¬ 
plication is that the Municipal Board is 
not the owner of that portion of the parti 
on which his clients carried on their 
lusmess but that *that portion of the 
parti had been transferred to a body 
called the Lucknow Improvement Trust, 
and that the Municipal Board had no 
longer any right to collect fees in respect 
° Persons carrying on business .in that 
portion. There is no evidence on the re¬ 
cord to support this objection. The ap¬ 
plicant's caso is that be was wrongfully 
debarred !rom producing evidence. I do 
not find that be was wrongfully debarred 
from producing evidence I do not con¬ 
sider that the applicant has any grievance 
in this matter. The remaining arguments 

were directed to questions of fact. I see 
no reason to interfere thereon. T, there¬ 
fore, dismiss this application with costs. 

Application dismissed. 
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?vrUAKT. C J., AND Prr.GAN, J. 

ttnm Si dll Siiujh and others —Pluin- 
tills— Appellants. 

v. 

Mahanlh lialoodas and other >—Defen¬ 
dants Respondents 

h. A No 19 H of 1927, Decided on 30lh 
November 19 27 


f • 7\ Land Lcvnutc .[it (3 of 1901) ,s. m 
Jurisdiction of civil Courts in relation to pa/’ 
tition Conditions and quail jit it ion > unh/ 
S. Ill i/it/s/ be strictly complied with. 

llie jurisdiction of the civil Courts in matter? 
relating to partition is expressly ousted, except 
in so far as is provided by the provisions of 
S.lll, and the conditions and qualifications 
annexed to the grant of jurisdiction must be 
strictly complied with. The civil Cou-t has 
jurisdiction to determine a question of proprie¬ 
tary title, which has not been already deter¬ 
mined by a Court of competent jurisdiction aris¬ 
ing in a partition proceeding, if the partition 
omcer refused to inquire into the merits of the 
objection himself. [p jqj C 1 i 

\\ hore the objection merely stated that the 

land in question was not objectors* sir and that 
was their jagir; but they claimed neither pro¬ 
prietary nor under-proprietary title in it. Held: 
the partition officer should not have directed 
the objectors to seek their remedy in a Civil 
Court: 17 O. C. 224, Foil. * [p 10 2 (j 2 I 

llyrfer H use in and AH Zaheei —for 
Appellants. 

Niamat i llah for Respondent I. 
Judgment. In order to understand 

the question for decision in this second 

appeal it is necessary to state the pre- 
\ ious history of the case at some length 
There is in the Sultanpur district a cer¬ 
tain village called Fatehpur which is 
held by certain persons as under-proprie- 
tois. The taluqdar of Muniarpur is the 
superior proprietor of the village. In this 
village there is an area of some 24 bighas 
of land. In partition proceedings of the 
revenue Courts prior to 1916 this area has 
been treated in a particular manner. We 
have it that in the year 191G Mahant 
Nanku^Das applied under the provision of 

, h : lT > '• Lo «a* Act. 3 of 1901, for par¬ 
tition of Ins own under-proprietary rights 

II' Iyi 1 lage. The proclamation under 
hr 1 LO of (hat Act fixed as a dale for the 

oc.'| 18 T° f ol>jecl ‘ ons h V other co-sharers the 
26th Juno 1922. Up till t hat date no ob¬ 
jections were filed At a considerable 

latei date afterwards the appellants filed 

iln ‘application to the elTect that this 
particular area was their jagir held bv 
hern for a period of over lift y years and 
that it should he excluded from partition 
and retained by them as their jagir 
I he Deputy Collector conduct ing the 

partition appears to have considered (his 
as an objection to the partition made 
under-S. lit) and as time barred. [,, due 

course of time the partition proceeding 

was completed and submitted to the C’ol 

lector under tire provisions of K 114 for 
confirmation At the time of consider- 
"if! tiro continuation the Deputy Com- 
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missioner considered an appeal made by 
(he appellants against the dismissal of 
their objection The Deputy Commis¬ 
sioner passed upon this appeal an order 
dated 16th February 1925. Apparently 
he considered the application made by the 
applicant as an objection made by a re¬ 
corder! co-sharer involving a question of 
proprietary title which had not been al¬ 
ready determined by a Court of compe¬ 
tent jurisdiction and 'lie apparently in¬ 
tended to direct the appellants to insti¬ 
tute within three months a suit in the 
civil Courts for the determination of the 
question. \\ e say that he apparently 
intended to do this for the words are by 
no means clear. The words used are these- 

rhtapplic oil appellant will have his ri-hts 
adjudicated before a proper forum and the°re- 
■sult of the decision will be givou effect to in the 
partition proceedings to whatever stage they 
might have reiched. but in ordor to avoid delay 
1 would | recommend that the necessary steps 
should be t iken by the applicant appellant to 

have lus rights adjudicated within the next 

laree months The lower Court will proceed 
■with the p irtition. 

The appellants understood this to he an 
order under S.1LL, Cl. (b) and instituted 

a suit accordingly for a declaration that 

the land in question was their j a «ir !U1( i 
^hould be excluded from the partition. 
1 ho learned Munsif, who tried the suit 
awarded them the declaration which they 
desired. The lower appellate Court, bow- 
■ever, found that a civil Court had no 
jurisdiction to grant the relief and dis¬ 
missed their suit. They appeal here 

We support the conclusion that the suit 
must fail. Our reasons, bowover, are com¬ 
pletely different from the reasons of the 

lower appellate Court. Tho reason whv 

wo iind that the suit must fail i s this 
As was pointed out by a Bend, of 

the Judicial Commissioner's Court in 

Mukhtar Ahmad v. Barati Lai (Lj ti , 0 
jurisdiction of the civil Courts in niattbrs 
relating to partition is expressly ousted 
except in si far as is provided by the 
provisions of S. Ill, and the conditions 
and qualifications annexed to the grant of 
jurisdiction must be strictly complied 
witb. ibe civil Court lias jurisdiction 
to determine a question of proprietary 
title, winch has not heen already deter* 
mined by a Court of competent jurisdic¬ 
tion arising in a partition proceeding if 

the partition olliccr refuses to imiuire’in- 
fotbo merits of the objection himself 
(J) U014J 17 °. C. 224-25 I.'C.'siO—l U. if 

• J ) J. 
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Here undoubtedly the Deputy Cornmis- 
sionei refused to enquire into the merits 
ot (lie objection himself, but the question 
was not a question of proprietary title. 

^ 0 hive examined the objection of the 
appellants. This objection is very clear. 
Tt merely states that tho land in 
question is not their Sir and that it is 
their jagir; but they claimed neither pro¬ 
prietary nor under-proprietary title in it. 
Their statement is exactly the same in 
their plaint. The learned Deputy Com* 
misioner has no jurisdiction of any kind 
to pass tho order which he did. He, 
should have decided the matter himself. 
He has asked the Courts to do something 
which they have no jurisdiction to do l 
We notice as a somewhat peculiar inci¬ 
dent’that while directing the civil Courts 
to determine the matter he proceeded to 
conclude the partition without waiting 
tor i he decision. It is not for us to say 
what remedy the appellants will have in 
this matter. But the case clearly stands 
tha f in the partition proceeding they 
0111,0 lor ward with a very reasonable re¬ 
quest t hat tho land which was recorded 
in the wazib-ul-arz as their Jagir, which 
had been decided in previous partition 
proceedings to be their jagir and as such 
to ho excluded from partition, should bo 
excluded from the present partition. They 
set up no claim of any kind to proprietary 
title. Tho Deputy Commissioner pro* 
ceeded under a misapprehension to refer 
them to the civil Courts, in order that 
they might decide tho question which 
they had no jurisdiction to decide, hut, 
before the civil Courts had arrived at a 
conclusion one way or another, proceeded 
to mike a partition in which he decided 
the point against tho appellants. What 
the appellants’ remedy may he it is hot 
lor us to say. It would seem hard if they 
have no remedy. This much we can say 
t hat tho civil Courts can give them no 

remedy. Tho civil Courts h id no juris¬ 
diction. 

For these reasons and for these reasons 
alone \vo dismiss the appeal, but in 
tbe circumstances of the ciso direct 
that « ho parties hear their awn costs in 
both the courts. 

^ - 1 *• <ii 'ihiisse'l. 
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Stuart, C. -J. and Waziii Hasan, J. 

Sarfaraz Singh —Defendant— Appel 
lant. 


Ojdh lo:j 


« • 

Balesliwar Praiad an 1 others —Plaintiff 
a id Defendants—Respondents. 

S. A. No. 382 of 102(3, Decided on 28th 
February 1927 from the de< sreo of too 
Sub-Judge, Gonda, D - 30th July 102(3. 

(a) Pre-emption—Mortgage, instead of sale, 

executed in order to avoid' right of pre-emption 

Right of pre-emption does not exist. 

When a min wishes to raise moiiov transfer¬ 
ring property and is absolutely indifferent as to 
the manner in w lie ill the property i'* trans¬ 
ferred and in order to avoid the exercise of a 
right of pre-emption executes a mortgage in¬ 
stead of a sale of the property, no right of pre¬ 
emption arises even although the same results 
are obtained by the execution of the deed of 
mortgage as by a deed of sale: .1.1. it. 1927 
°udh 10: A. 1. J!. 1927 Oudh ICl and A. 1. It. 
19.8 Oar/ /i 2 m, Foil. The proper method to 
decide a case like this is by the construction of 
the document and if the document is not a sale 
<lced there can be no right of preemption. 

[P 103 C 2] 

(b) Pre-emption Mortgage beset with onerous 
conditions. 

Wa:ir Hasan, J. The fact that a mortgage is 
beset with onerous conditions does make it none 
the less a mortgage for the purposes of pre-emp¬ 
tion suit. In a claim for redemption if such con¬ 
ditions have the effect of extinguishing the 
equity of redemption the Court seized with the 
claim iniy relieve the mortgagor from those 
conditions. ^ j.> C ^ J 

(c) Pre-emption Locus penitcntuic availed 
of and mortgage executed Instead of sale—So 
right of pre-emption exists. 

U aztr Jfasan, /.—-Where a contract is not a 
compacted and an executed contract in law un¬ 
til it is reduced to writing and registered,there 
is locus pointcnt.ac till it is reduced to writin- 
and where thu locus penitontiae is availed of 
for fear of a claim for pre-emption and a mort¬ 
gage is executed instead of a sale, there is no 
right of pre-emption: A.I It. iou ]>.c. ^ /v/ 

i,,l ‘ (P 101 C 2J 

Under Husein— for Appellant 

Jium J> ha rose Lai ami Mahabir Prasad 
— for Respondents. 

Stuart, C. J. The principles govern¬ 
ing the decision of this appeal have been 
laid down on several occasions within the 
last few months. On the 21st November 
D)2o, the present bench decided Fi,sf 
Civil Appeal: .S hamshad J// J\han v 
hharam Singh (1), in which the pr^inciphi 
w:is accepted that when a man wishes 
iaise money Iran foil ing property and is 
jabs >1 u tel y indifferent ash the manner 
1,1 v -'hicli the propei tv is transferred an | 

(*) V I. If. 1927 Oudh. lu -At u. < . mi. 


on. 


in Older to uvoi I the exorcise of a rigjit 
ot pre-emption executes a nnvfgaj.e In¬ 
stead of a sale of the property, nj right 
of pre-emption arises even although the 
same results are obtained by the execution 
ol the deed of mortgage as by a deed of 
salo. On the 22nd December 1920, simi¬ 
lar decision w is ar ived at in Jjndhia v 
Shea Shankar (2j, and on tie. lOtli Jan- 
uary, 1927, a similar princijile was ac- 
copted m Oudh Behn ri v Itameshar 
Stngh (3j. I again state, as J have state i 
l>efore that to my mind Mie proper 
method to decide a c ise of this kind is bv 
the construction of the document - and iV 
Hie document on its construction is other 1 
than a deed of sale there can he n > right 
ol pre-emption Here the d.x-ument is 
undoubtedly not a deed of sde: it is i 
deed of mortgage and in the-* circumst¬ 
ances no right of pre-emption mi exist 

I would, therefore, allow this appeal and 
would direct that the suitot the plaintiff 
Bileshar Prasad should stand dismissal 
and that Baleshar Prasad should pay |,i 3 

own costs and those of Sarfur.i/ Si n -li in 
all Courts. ° 1 

Wazir Hasan, J -This .-'he appeal 

by Sai faiaz Singh, defendmi: I, from the 
decree of the Subordinate Ju of Gonda, 

< ate<l the 30th of July 192G, the 

decree Of the Munsif of Tm ;.l>- mi, dated 

the o h o May 1920. The . . arises 

out of a claim for pre-empt! in respect 

MIO- tl TM SaCt A 0n tl,ltc<l tho 14 ’ h October 
lJ2o The Court t ,f first instance dis- 

mibsed the claim on the ground Hint the 

lUh*0 | ,0 r do!> e -" Cel l,y 1,10 ri "" i of tl.0 

litli October 192o was one ..f mortgage 
" nii " ot of Silc Tl >“ appefiato 

fs°sal . n S l C T 1,e l ° tllC c,nd "' ; ’" Hut it 

suit for , lilS c . onsc ‘l ,| o»il . .l.vrccJ (ho 
SUI * loi pro eruption 

199 -iS faC 'i U l !/ u of thc 14-i ' October 
,1 - , J f oetl of niortya^o an I. therefore, 
tlit chum for pre-emption in ...p.. c f of it 

!" ,> l r 1 l,,Iil „ facic ‘""enable lower 

appellate Court has, howew l.ised its 

flT S T| n l°f| thC , ° m, ‘ lVy 0,1 ; ' Jfoimds: 

U T,lllt th ' 3 of the :lr0 

so onerous and unconscion iM - their 
ni mo hat the exorcise o'ih.. right of 
i< do option m respect of that .....rt-.i-o 

''ouM he Intlr unreasonable ■. ! impi- 

actie iblo; an I (2) that p uictirnmy 
"oves that prior to the end • net o> 

“•° terms of the contract I ■ the 

I-I A. i K. lqjh Dudii 2. r » = 2 I uc ini 
' " A I R. l'JJ7 < '<><11, mi U °- 
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parties on the deed in question a contract 
for sale was agreed upon. 

[ am of opinion that both the grounds 
of decision are erroneous. As to the first 
ground, I have no hesitation in holding 
that on a proper construction of the deed 
of the 14th October 1925 it is a deed of 
mortgage and as between the parties it is 
conclusive evidence of a transaction of 
mortgage. The learned pleader for the 
respondents cited the decision of their 
Lordships of the Judicial Committee in 
the case of Hanif-un-nisa v. Faiz-uirnisa 
(4), for the purpose of showing that it 
was open to the parties to the transaction 
to show by extrinsic evidence that the 
deed in question was intended to he a 
deed of sale. 

To my mind this is not the effect of the 
decision cited. The deed in question in 
that case purported to he one of sale of 
the property in suit in favour of three 
children of the vendor. Subsequently 
the vendor brought the suit, out of which 
the appeal before their Lordships of the 
Judicial Committee had arisen, for a 
declaration that the deed was of no effect 
against the vondor and for possession. In 
the alternative a prayer was made for 
payment of the price. The defence was 
that the price mentioned in the deed of 
sale as consideration for the transaction 
in its true nature was a transaction of 
gift. The High Court held that tho de¬ 
fendants wero precluded by S. 92, Indian 
Evidence Act, from giving.parole evidence 
for the purpose of showing that the deed 
of sale was a deed of gift; in other words, 
the decision of the High Court amounted 
to this that the defendants were precluded 
from showing that a transaction which 
on the face of it was for consideration 
was in reality without consideration. 
This decision was reversed by their Lord- 
ships of tho Privy Council in a short 
judgment by merely observing that tho 
decree appealed from could not ho sus¬ 
tained. 

There can ho no doubt that S. 92, 
Indian Evidence Act, 1872, permits a 
party to a contract to prove by extrinsic 
evidence the absence of consideration 
whore consideration is set forth in tho 
written instrument. The fact that the 
(mortgage of tho 14th October 1925, is 
beset with onerous conditions does make 
it none the less a mortgage. In a claim 

(4) I 1911133 All. 840== i 1 L C. 39^=33 I. A. 
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for redemption if such conditions have 
the effect of extinguishing tho equity of 
redemption the Court seized with the 
claim may relieve the mortgagor from 
those conditions as was done in the case 
of Balbhaddar Prasad v. Dhanpat Dayal 
(5). This, however, is not the proper 
opportunity to express any opiuion on 
that view of the case. The fact remains 
that in spite of those conditions tho tran¬ 
saction in question is a transaction of 
mortgage and not of sale. 


As to the second ground of decision of 
the lower appellate Court, the contract of 
the nature under consideration is not a 
completed and an executed contract in law 
until it is reduced to writing and is re¬ 
gistered and thus there was locus penH 
tentiae till it was reduced to writing. In¬ 
support of this view of law I would quote 
the observations of Lord Shaw in the case 
of Mahomed Musa v. Aghore Kumar Gan - 
guli (6J. 

To use language eommou from very early 
times in Scotland and highly approved in the 
case of Maddison v. Aldctson (7), in the House 
of 1 ords, it is no doubt true that, there is a 
locus peuitentiae. that is a powor of resiling 
from an incomplete engagement, from an un¬ 
accepted oiler, from a mutual contract to which 
all have not assented, from an obligation to 
which writiug is requisite, and has not yet bee i 
adhibited in an authentic shape. This is the 
situation wherothe parties stan i upon nothing 
but an engagement which is not final or com¬ 
plete. 

The evidence which has been accepted 
by the learned Subordinate Judge shows 
that the locus penitentiao was availed of 
in the presont case for fear of a claim foi 
pre-emption. I, therefore, agree in the 
order which the Honourable tho Chic! 
Judge proposes to pass in this appeal. 

Ii.D. Appeal allowed . 


(5) A. I. R. 11)24 Oudh 193=2? O. C. 1. 

(G) A. I. R. 1914 P.C. 27 = 42 Cal. 801=42 1. A- 

l (P. C.h 

(7) [1883] 8 A. C. 4(>7=49 L. T. 303=52 L- J* 
Q. 13. 737=31 W. R. 820=47 3. P. 8 -l. 
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Commercial Case No. 14 of 19-' 

Mis. Applications Nos 555 oGl, 
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S. C. Mitra v. Kali Charan (Wazh- Hasm, .1 ) 


(a) Criminal P.C., S. 439—' "Quash" menus 
tel ting aside or reversal of an oidcr. 

word quash” is not a banner! word. 
Quashing of Proceeding*.” is a term of com¬ 
pendious connotation and tho practical result is 
the setti g aside or reversal uf the order initia- 
tmg the proceedings. , p (j 2 ] 

(l>) Criminal P. C., S. Ml-A— Proccedin./s in 

subordinate Courts constitutes process within 

-• . MA Such proceedings ran be set aside in 
exceptional cases. 

Criminal proceedings in a subordinate Court 
constitute process of the Court and if the High 
Court comes to the conclusion that the process 

ll be . lu ? abu3 . ed * s * 5GI-A invests the Court with 
the jurisdiction of passing an order to set aside 
those proceedings so as to prevent the abuse, 
out it is a rule of practice that it will be exer¬ 
cised only in exceptional cases: A. I. R. Pj*H 
<-al. 1018 and A.I.R. 102G Oudh ‘202, Ref. 

/ \ . [P 106 C 1] 

(cj Companies Act, Ss. 235 and 23? —Lvjuida- 

°r app yinj for public examination of Com¬ 
pany s ojjicers and order to state particulars of 
c iarges against them Liquidator not complying 
11 the order but filing criminal complaints 
agoAnst them—Such conduct is an attempt to 
attest Court of its jurisdiction under 6’. 237 
and cannot be permitted. 

Where an official liquidator makes an anpli- 
cation under S. 23.5 for pul,lie examination of 
rt.un officers of tlie company and also that 

iou„3 P L°K °. P; u. ti0 / ° r SUch of them as may he 
d to be liable for haying misappropriated or 

“ 2 rl 'V. U " <iS ° f thG com l > '“y be ordered 
aonhed ft u 10 SUm ? '"'appropriated or mis- 

i . Ij y thorn. “ n<1 1,0 is ®rdorod to state 

^ersnnji Charfi0 as i, R a ' l| st each of such 

l t0 ? u PP° rt that statement by affida- 

tbe r "J* tea j 1 complying with tbo order of 
the Court and allowing the law to take its 

■ cbl S°| r ‘° “‘“i Official liquidator instit.tos 
i‘m 1 complaint under Penal Code, Ss. 

liquidator i‘" d 4 f 0, tho co,l<i “ ct of the official 

of Hs iuris U a el0ar ,lttem Pt to divest the Court 
Ot ts jurisdiction possessed under 8. 217 Indian 

liiTcourt C ‘ " I f ° r - ->f public policy 
su cecd ‘" n0t P or, nit such an attempt to 

‘ (P 10, C 1. 2J 

■S’. N. Hoy for Petitioner 
.S'. D. Salesrna, Ilecrisli Chanelra, Oku- 
Urn Hasan, 11. N. Mi.sra, and J Jadeson 
— for Opposite Party. 

Judgment -Rajju.l Ilusnin, Cursetji, 

Msidlio Narain Sliukla, Mrij Bahadur, 

Sw.uni Dial Sakscni and Mahahair Sliar- 

ma have made application in writing to 

this Court. During (lie progress of the 

hearing of those applications the following 

persons also appeared and made oral 
applica! ions: 

i u l) !;i r ;;'i { V- Vr^ , v ,,,ti (x> 

Ml Halgobind; (5) Jiw.in Nath Jlukku- 
M j IIrail ( hand Kapur; (7) K. C. Jil,.,Il ;l 
'nnlhri U.m Narain; (‘J| .lagmoliaii [_,| (|o) 

HadheSarau; and ( 11 J lal ISahadur. ' f 

• liei prayer of tliosi* applications both i 

m writing anil oral invokes tho jurisdic- i 

l'.)2S O 11 A 10 
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tion of tho Court with which it is vested 
uniler the provisions of Ss. -139 an 1 5Cl- \ 
; Criminal P. C 1898. Tho basic founda¬ 
tion is proceedings under the Indian 

Companies Act 1913. taken-by me in (ho 

matter of the liquidation of the United 

India Industrial Trust Limited Tho ap¬ 
plications have, therefore, been entrusted 

to me by the Honourable tbo Chief .Judyo 
for disposal. 

On the 8th March 1927 Air. S. C. 
Mitra, who was appointed official liqui¬ 
dator of tho company mentioned above 
under too order dated the l Otli Septem¬ 
ber 1JL4 of tbo late Court of the Judicial 

Commissioner of Oudh, presented a com¬ 
plaint to tbo District Magistrate of 
Lucknow charging the persons mentioned 
above and Sri Krishna, P. D. Gaur. 
Madan Mohan Lai Bhatnagarand Chandra 
Bhan Suhkla with olTcnces punishable 
under Ss. 120-B, 409 and 420 I P C 
Tho learned District Magistrate there¬ 
upon transferred the complaint to the 
Court of tho City Magistrate of Lucknow 
foi trial. The applicants are accordingly 
being prosecuted in tho Court of the City 
Magistrate for the olTcnces just now 

q e ono° n p - Ex 1 c ° pfc sorne evidence under 
8. 202, Criminal P. C., no evidence has so 

far been recorded in the Magistrate’s 
Com t mainly for the reason that the pro¬ 
ceedings therein were stayed by an ad 
interim order of this Court. 

The substance of the prayer of these 

• J 1 , 10,1,1 f. 1S tdiat tlio criminal p recced- 

o“citv en M n f a , K!linSt them in th0 Court 
, ^ Magistrate he quashed I have 

Squash tlT tlliS C ° urt h is jurisdiction 

of tho powers WomM^y " S "wT■ C,S ° 

n .,i t ) (y r nv bnmi- 

with tlm VllS stained at the Bur 
C i p ar8 T nt tl,at ,,lu Code of 
anv ’’o,, ,i J i Ur0 <loes not Provide for 

dimito r ° proceedings” of a suhoi- 
uinato Court by tbo High Court Tho 

•’“•Hument. it seems to mo is a piece of 

a U, ,:r i' 1,ry C-h ! 'iTno 0 t f 

t fanned word, seo 8s. 210 and <>:*o 

•a 'a"term of c -> uasl »n« of Proceedings” 
and tho , of ( . ‘-‘""pond.ous connotation, 

S to ' 1 ' 0 :‘ res,,lt is t»'« sotting 

“*■;.. 

j L ho power of 

N 4 0 t') ly r V °| ,Cd IIi « l > C.»urt under 

s S’’r; . W, , ( h Cl (o). Suh-S (I). 1 
1-J- Crinnnal P C Section 439 i , 

’ a <‘> says that the High Court may, j,,' 
discretion, exercise any of tho powers 
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conferred on a Court of appeal by S. 423. 
Clause (c) mentioned above is as follows: 

In an appeal from any other order, alter or 
reverse order. 

The power under Cl. (c), therefore, is 
the power of altering or reversing an 
order. Clause (d) also gives jurisdiction 
to make any consequential or incidental 
order that may be just or proper. 

The Code of Criminal Procedure, 1898, 
has recently been amended by S. 156, 
Criminal Procedure Amendment Act, 1923. 
This amendment has introduced a new 
section in the Code. Section 561*A is 
the new section and is as follows: 

561-A. Nothing in this Code shall be deemed 
to limit or affect the inherent power of the 
High Court to make such orders as may be 
necessary to give effect to any order under this 
Code, or prevent abuse of the process of any 
Court or otherwise to secure the ends of justice. 

The language of the new section is wide 
and comprehensive. According to that 
section the High Court has inherent 
jurisdiction to make an order as may be 
necessary to prevent abuse of the process 
of any Court or otherwise to secure the 
ends of justice. There can be no doubt 
that criminal proceedings in a subordinate 
Court constitute process of the Court and 
if the High Court comes to the conclusion 
that the process is being abused the new 
law invests the Court with the jurisdic¬ 
tion of passing an order to set aside those 
proceedings so as to prevent the abuse. 
Reference in this connexion may be 
made to a decision of three Judges in 
Nnpendra Bhusan Iloy v. Gobinda Ban - 
dhu Majumdar (1). This Court has 
never been driven off that jurisdiction 
and has frequently exercised it. The case 
of Emperor v. E. //. Parakh (2) decided 
by the Hon’ble Sir Louis Stuart, C. J. is 
a recent illustration. 

Having reached the conclusion that 
the High Court has jurisdiction it follows 
that any single Judge of this Court can 
exercise the slid jurisdiction. ‘High 
Court” according to the definition in 
Cl. (j) S. 4, Criminal'P. C. 1898, means the 
highest Court of criminal appeal or 
revision for any local area. According to 
S. 9, Oudh Courts Act, 1925, the Chief 
Court shall be the highest Court of cri¬ 
minal appeal and revision and according 
to S. 10 of the same Act the jurisdiction 
of the Chief Court may be exercised by a 
single Judge of the Court. Resides this 
the Chief Court of Oudh is expressely in- 

(1) A. I. K. 102 4 Cal. 101*. 

(2) A.l.R. 192G Oudh *202—1 Luck. 133. 
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eluded in the definition of a ‘High Court* 
in Cl. (j), S. 4, Criminal P. C. 

The limits of the jurisdiction are very 
wide indeed as the language employed by 
the Legislature in enacting Ss. 439 and 
561-A Criminal P. C., shows but though 
the jurisdiction exists and is wide in its 
scope it is a rule of practice that it will 
only be exercised in exceptional cases. I 
have come to the conclusion that the case 
before me is exceptional in its nature 
and that I should exercise my jurisdic¬ 
tion in respect thereof. 

The circumstances are as follows: 

The United India Industrial Trust 
Ltd., was put under compulsory liquida¬ 
tion under an order 'dated the 30th of 
September 1924 of the late Court of the 
Judicial Commissioner of Oudh and as 
already stated Mr. S. C. Mitra was ap¬ 
pointed official liquidator. Among other 
things the 

official liquidator shall have power, with the 
sanction of the Court to institute any criminal 
prosecution in the name and on behalf of the 
company.—S. 179, Indian Companies Act, 1913. 

One of the arguments in the case is 
that the official liquidator not having 
obtained the sanction of the Court has 
acted ultra vires of his powers in insti¬ 
tuting criminal prosecution mentioned 
above. In reply to this argument the 
official liquidator shows an order of the 
18th November 1924 of the late Court 
of the Judicial Commissioner of Oudh 
granting him sanction to institute a cri¬ 
minal prosecution. It is contended on 
behalf of the applicants that the sanction 
purporting to have been granted by the 
order of the 18th November 1924 is 
not enough in law and that it should bo 
specific as to the charge for and as to the 
person against whom it is granted. 

Having regard to the opinion which I 
have formed.as to the merits of the case 
after protracted hearing and prolonged 
consideration, I do not think it is neces¬ 
sary to decide this pure question of law 
and I decline to do so. The fact remains 
that the sanction which the official liqm 
dator obtained under the order of the 
18th November 1924 was not availed 
of until after circumstances, grave in then 
character and which have a serious bo.u 
ing on the case, had come to happen as 
shall presently state. 

On the 3rd January 1925 the official 
liquidator through his counsel, Mr^ k • 
Roy, made an application under S. - 
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K? A i n i o e . ■ 


Indian Companies Act, 1913, for the 
public examination of 11 persons connec- 

; n , ,' Vlth tho company under liquidation 
-their namos are as follows: 

(1) P. l\ Gaur ; (2) Sir Krishna ; f3) K \ 
: J 4) . BuI e 0 . V | nd : {■•) N. Mukorji ; 

m.Vfll) K ^ ^ ; (10 > Puri " Chanel; 

*uiu (ll) K, S. biijj.id Husain, 

Oil the nth February 192o a Bench 
of the late Court of the Judicial Com- 
missioner of Oudh consisting of Mr. (Now 
- . ■ ustice) Dalai an 1 myself passed an 

ider that the ollicial liquidator should 
tile u list of questions which he desires 
to be answered by tho persons mentioned 
! n Ins application. When those ques- 

tb« nS p iU ' 0 r Pl ? c ^ before tha Court then 
. . C .° 1 uit slial1 decide whether they 
should b° served on those persons or whe- 
tlici they should bo summoned to ip- 
pear in Court for open examination. Ofle 

month s time was allowed to the liqui¬ 
dator to comply with this order After¬ 
wards the time was extended on several 

EmTi Fln ; llly , ori th0 161,1 Soptem- 

for V.ni i- ° rder . ecl 1SSU0 of summonses 
lo* public examination under 8 . 199 

Win" Companies Acfc . 1913, to tho fol- 
iowing persons : 

(1). P. J). G.,ur ; (2) Sri Krishna ■ f:)p E A 
k ! ™ K. C. Bbulla’and 

In pursuance of the above order E A 

wi l h" vi B l g ° l,md aild 0,10 other person 
examine W ° 1U '° not ^"cerned were 

• MO On , ho Kit}, “ 

„th„,- , 

, °* application. In this application 

;o repeated the prayer for .summonses for 
bhe exam mat.on of certain ollicors of 

tbo c unpany and also. 
mi'vV'V ° P , ,,Osit0 or such of them w 

may 1,0 found to he liable (or having ' 

printed or misapplied the funds of the com- 
IM'IJ he ordered to makegood the sums misap¬ 
propriated or liusapplierl l,y them. 

this last-mentioned prayer was in ae- 
c ml trice with the provisions of S o;)-. 
l"dian Companies Act. On (lie 28th' 

*'>p ember 1920 the order made Ijy the 

; "irt "ii U IC application just n >w men- 
"°"ed was as follows : 

I order the liquidator to st i»e n ,rl;.,,i 

. 'rv* 5 - 

that \., L ‘' * o' slleh persons and lo .uppon 

d..m, i’-...ii . . n „m 

I; ,, , } 1 NUIiiiiiutisc,. | *> ,J . . • 

I • «i lo\WfI t,,r t In ; iiurpoV*. ’ 

O' ‘"fed undo, Ibis order ,, v , 

' ‘"‘"""'■'y exfon,I , 1 I on I.. 


Oudh 107 

of the official liquid itor. In spile Q f this 

the order was never complied with. Htd 

c Jlin" fH Wit,, * tllC piJC ,( lure ac- 

rdm 0 to the provisions of the Indian 

^ “i 

under 8 937 r r Va proceeded 

. ^ ~ i7 ’ I" ban Companies Act to 
inquire as to whether ’ to 

™r« ° 3k " 

ll '» hiliranti 1 ‘vMloCourrSld 

-'"Plvint; with ,l„ "i 0 , r 3 o 

and allowing the law to take its ns f 
course the official liquidator institute 

tbocnmiualcompUiut, mentioned .ote 
Ihe h eofthe criminal ciso is before 

h tving been conveyed to the D s t ric t 
Magistrate of the fact t|,,f 1 

Uade ;‘ S 2 35. Indian Co'npmies \"f 

which m ty result in crimimi . 

under S. 237 of tho sime Ve ' , ™ secufc,0 l n 
mg in this Court. The official'll,uida"' r 

and lus cmnsel both state 1 i i 10 
that no such information l,ef ” re,mo 

the District Magistrate ' r g,von to 

that had this inWn ui 1 T Convin ‘ !ed 
tho District Mi-istnt i" non Slvei1 to 

... ‘.'^7 iM;r 3 ' “«*- 

ponding iiuiuirv ; 0SU im- 

"■is Court. Be that ■iJTt CO i ,dmfi8 r ,>ofore 

duct of the oHici il r • i \ ?n ly » ^ ie con- 
i"c tho ..lAr ,7' 1 i''.15'i;“L°. r i" 'IjsfOBard- 
and makin- the , September 192G 

i.w tl,« cv ol"O c .".plaint ilur- 

"lis Court i, „ do,,i l .,,„ ''T. 00 ''." S 
this Court of ifo attempt to divest 

under 8 237 rn , JUlls ‘ ,'^ ct,,m possessed 
For reasons ,)'f ^ 'he X ^\ 

Court cannot per " ‘ V t i,,, ,IiKhl 

•succeed. This '. f l U1 att0,n,, t to I 

..»«• 

act , in , " | 1 is IP ! 0,M, "' > wl,ich 1 ("opose to 

Hucklrv \ ( n w '7 enil,K ' iatC{1 »>y 

Ib.eldh Vu r W r ds rj ' ,r(l Justice 

„„ , V h \ ,v Lt ’"‘ lon aild t ‘lohr p iH . 
a convoke'! ’"'I L "' U, " il ''’bat was 

; : V,, - ."^ ( '''-w„ bad ro¬ 
an I || IIC 'k tl V “ u, -"»' n : 11 PI'osecill ion 
"ckl, \ J proctie led tl , 


n i=s S i. r IV 11 T - 1 l( - 
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S. 167, Companies Act, 1862 (25 and 26 
Viet, c. 89) (This section is the same 
as S. 237, Indian Companies Act, 1913), 
and ordered the official receiver to in¬ 
stitute a criminal prosecution. He said: 

Under these circumstances it seems tome 
that I ought not to allow my judgment to be 
influenced even by the fact that the highest 
authority at the bar, and the first law officer of 
the Crown, has thought proper to decline to put 
the public prosecutor in motion. I must ac¬ 
cept the responsibility of determining the ques¬ 
tion before me for myself. 

Therefore I have heard arguments on 
the merits of the case of these applicants 
for five days. Documentary evidence in 
possession of the liquidator and in pos¬ 
session of the several applicants was read 
to mo in the course of the arguments. 
On behalf of the official liquidator state¬ 
ments of witnesses whom he proposes to 
produce in support of the criminal pro¬ 
secution were also read and the conclu¬ 
sion at which I have arrived will now bo 
stated. 

Having regard to the criminal prosecu¬ 
tion now ponding in the Court of the City 
Magistrate of Lucknow it will not be in 
the interest of justice that I should state 
my reasons for quashing this prosecution 
in favour of some and allowing it to con¬ 
tinue as against others hut this is the 
conclusion at which I have reached. I 
accordingly quash or sot aside the pond¬ 
ing prosecution against the following 
persons : 

(I) . K. S. S.ijjxd Husain ; (2) Cursetji ; 

(3) Ram Narain ; (1) Madho Narain Shukla ; 
(5)Swami Dayal Saksona; (G) Makidhar Sharma; 
(7 ) Lai Bahadur Mathur, aud (8) Jiwan Nath 

Hukku. 

I further direct that the said criminal 
prosecution shall proceed in accordance 
with law against the following persons : 

(1) Sri Lisbon ; (2) Balgobind Rastogi • 

(3) E. A. Labanti ; (4) Jugmohun -Lai Rastogi ; 
(5)a «Jai Lai ; (G) 1). Gour ; (7) K. C 

Bhalla ; (8) Brij Bahadur Srivastava ; (0) Brij 
Mohan Lai ; (lo) Chandra Bhan Shukla ; 

(II) Puran Chand ; (12) Madan Mohan Lai 

Bhatnagar, and (L3) Rad ho Saran Agarwal. 

This order should at once ho communi¬ 
cated to the City Magistrate, Lucknow, 
for compliance. 

R.K. Order accord i 7i<jl y. 
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Stuart, C. J. and Raza, J. 

Mt. Braj Rani— Plaintiff—Applicant. 


v. 

Sibta Din and another —Defendants 
Opposite Party. 

Misc. Appln. No. 640 of 1927, Decided 
on 16th November 1927, for leave to ap¬ 
peal from the judgment of Raza, J. 
reported in A. 1% R. 1928 Oudh 35. 

(a) Oudh Courts Act (1925), S. 12 (2)— Ap¬ 
plication Jor declaration—Time is thirty days- 

_ Court has discretion for the admission of 

time-barred application. 

An application for a declaration that an ap¬ 
pellate decree mudo by a single Judge of the 
Chief Court in second appeal is a lit decree for 
appeal to a Bench consisting of two Judges, is 
time-barred if preseuted moro than thirty days 
after the date of the judgmont under It. 7, Ch. 
12, Oudh Chief Court Rules, though the rule 
allows discretion for the admission of such an 
application to grant further time if good cause is 
shown for its presentation. [P 110 C 1 A 2J 

( b) Oudh Courts Act, S. 11— Rules framed by 
Chief Court have the same authority as a rule 
contained in the Civil P. C. 

The Oudh Chief Court has authority to fis 
the period of limitation undor the .provisions of 
S. 11, Local Act 4 of 1925; for presenting an’ap- 
plication for a declaration under S 12 and the 
rule so framed when approved by the Local 
Government and published in the Oflicia 
Gazetto has the same authority as a rulo con- 
tained in Sch. 1, Civil P. C. CP 199 C 2J 


Ishri Prasad —for Applicant. 

Stuart, C. J.— This is an application 
‘or a declaration that an appellate decree 
nade by the Hon. Mr. Justice Raza sit 
ing as a single Judgo of'tho Chief Cour 
n second appeal is a lit decree for appea 
,o a Bench consisting of two ot her Judges 
if the Chief Court. The decree in ques- 

August 1927. S. 12 
directs that before 
admitted from an 


ion is dated 8th 
2), Act 4 of 1925 
,n appeal can he 


ppollate decree made by a single ■ u ' o _ 
f the Chief Court to a Bench consisting 
,f two other Judges of the Chief Court, 
ho Judgo who made the deereo mu 

nako a declaration that the case is a 

mo for appeal. Act -1 of 1925 and the 
limitation Act arc both silent as to t 
period within which such an app J ca , 
ihould ho made. Under S. U, 1 c 
L925, the Chief Court may make ruk ■ 

novido in such manner as it nlliy s 

lit for the exorcise of any of lts P . 

t>y a Bench of two or moro Judges of . 

Sourt As Section 12 ( 2 ) ^ts ‘hat 
a Bench of two Judges of 
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Court is competent to hear such an ap¬ 
peal tho Judge who made the decree must 
make a declaration that the case is a lit 
ono for appeal, the question as to the 
period within which an application for 
_ such a declaration should bo made is a 
question affecting tho exercise of the 
powers of a Bench of this Court and tlie 
question has to he provided for in rules 
made by the Court. Under the provi¬ 
sions of S. 122, Civil P. C. (Act 5 of 1908) 
tho Chief Court may from time to time 
after previous publication make • rules 
regulating their own procedure and the 
procedure of the civil Courts subject to 
thoir superintendence. Before such rules 
become authoritative «they must be ap¬ 
proved by the Local Government and 
published in the Local Official Gazette. 
This Court worked after its inception on 
provisional rules which had been prepared 
before it came into being. As soon as it 
came into being on 2nd November 
1925 the Court commenced framing per¬ 
manent rules. These rules are not now ab¬ 
solutely complete. The rule to which 
this application refers is R. 7 in Ch. 12. 
In tho provisional rules it was laid down 
that an application for a declaration could 
be made within ninety days of the date 
of the judgment. The Court, however, 
considered that .this period was too 
long, and in tho rule as finally drafted 
reduced that period to thirty days. Tho 
draft rule was published for information 
in the United Provinces Gazette Part II 
on 18th June 1927. It was published 
with other rules. Persons wishing to 
object were directed to object on or boforo 
13th July 1927. No one did object 
to this draft. Tho rules in question as 
published in tho Gazette of tho 18th Juno 
1927 remained unaltered. They received 
tho sanction of Government according to 
the provisions of S. 126, Civil P. C., 
under G. O. No. 1153 7-398, dated 8th 
September 1927, from tho Secretary to 
Government, United Provinces, to tho 
Registrar of tho Chief Court of Oudh, 
Lucknow. Thoy wore then published in 
tho Gazette of tho 24th September 1927. 
As tho rules stand now tho period is 
thirty days. 

I havo had to go into these matters 
as tho application presented by tho 
learned counsel questions tho vali¬ 
dity of tho rulo upon tho ground that 
tho Court had no authority to make 
the rulo. The suggestion is that tho ac- 
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tion of the Court was ultra vires. The 
application further suggests that as tho 
Code of Civil Procedure and the Limita¬ 
tion Act have no express provision to 
cover the case, the limitation must bo 
hold to be governed by the provisions of 
Art 181, Sell. 1, Act 9 of 1908, which 
lays down that in the case of ap¬ 
plications for which no period of limita¬ 
tion is provided elsewhere in the schedule 
or by S. 48, Civil P. C., 1908, the period 
of limitation is three years from the date 
when tho right to apply accrues. 

According to the view, any person who 
wishes to obtain a declaration that an ap¬ 
pellate decree made by a single Judge of 
the Court is a fit decreo to appeal to a 
Bench would be allowed three years from 
the date of tho judgment within which 
to make the application. I have no hesita¬ 
tion in repelling this suggestion in limine 
It is perfectly clear to mo that the Court 
has authority to fix the period of liraita. 
tion under the provisions of S. 11, Local 
Act 4 of 1925. I find that the rulo so 
framed has received all the sanction that 
it could possibly bo expected to receive. 
It lias been approved by the Local 
Government. . It has been published in, 
tho local Official Gazette, and it now has 
the same authority as a rulo contained in 
Sell. 1, Civil P. C. The limitation for 
presentation of an appeal under S. 10 of 
the Letters Patent of the Allahabad High 
High Court is provided for in a similar 
rule of the Allahabad High Court con¬ 
tained in R. 6 in Chap. 3. Tho period of 
limitation is given as ninety 7 day’s from 
the date of judgment appealed from. 
Under this rulo the provisions of S. 12 
(2) and (3), Limitation Act ( 9 of 1908 ) 
aio not given effect to. The period re¬ 
quisite for obtaining a copy 7 of tho decreo 
and tho judgmont of which tho decree is 
founded are not excluded. This clearly 
shows that Art. 156 of Sch. 1 is 
not considered to have application and 
t lat such an appeal is not considered as 
an appeal to a High Court. It is of course 
not an appeal to a High Court. It is an 
appeal from tho appellate judgment of a 
• udgo of tho High Court sitting singly 
o a Bench of two Judges which is 
allowed under tho special provisions of 
. 10, Letters Patent. Tho rulo in ques¬ 
tion provides, that a memorandum of ap¬ 
peal need not be accompanied by a copy 
of tho decree, ordor or judgmont appealed 
from. In these circumstances thoro is no 
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oubt in my mind as to the fact that 
since the publication of that rule a person 
making an application for such a declara¬ 
tion more than thirty days after the date 
of the judgment will ordinarily have his 
application refused on the ground that it 
I is time barred. 

This does not, however, conclude the 
matter. Rule 7 allows discretion for the 
admission of such an application by the 
Judge who has decided the case. The 
Judge who has passed the appellate de¬ 
cree in question can, for good cause shown 
grant further time for presentation. Whe¬ 
ther Mr. Justice Raza will consider that 
there is good cause in this case, when the 
applicant overlooked the fact that the 
proposed rule was published in the 
Gazette of June, and when it is clear 
upon the applicant’s own statement that 
he did not even present the application, 
within ninety days, but took the further 
benefit of a Gazetted holiday and a Sun¬ 
day and has presented it today the 7th 
November 1927 will be a matter for Mr. 
Justice Raza to decide. 1 send the ap¬ 
plication to Mr. Justice Raza to decide in 
the first place whether he will admit it 

as being within time, and secondly whe¬ 
ther he will bo ready to grant the declara¬ 
tion desired on the full consideration of 
the merits of the case. 

Raza, J. This is an application under 
S. 12 (2), Oudh Courts Act of 1925. I 
decided the appeal on the 8th August 

1927. The present application was filed 

on the 7th November 1927. This Court 
worked after its inception, on provisional 
rules which bad been prepared before it 
came into existence. As soon as the 
Court camo into being on 22nd No¬ 
vember I9 l, 5 it commenced framing per¬ 
manent rules. In the provisional rules 
it was laid down that an application for 
a declaration under S 12 (2), Oudh Courts 
Act, could bo made within ninety days 
from the date of the judgment. The 
Court considered that this period was 
long and reduced that period to thirty 
days in the rules as finally made. Tho 
rules wero s inctioned by Local Govern¬ 
ment and wero finally published in the 
Government Gazette dated 21th Septem¬ 
ber 1927. They came into force from 
the 1st October 1927. As the rules stand 
now the period is thirty days as already 
observed. I am not prepared to accept 
the contention that the action of the 
Court in making the rule was ultra vires. 
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As pointed out by the Hon’ble Chief 
Judge in his order, dated the 7th Novem¬ 
ber 1927, the Court had authority to 
fix the period of limitation under the 
provisions of S. 11, Oudh Courts Act of 
1925. The rule so framed has received 
all the sanction that it could possibly be 
expected to receive. It has now the same 
authority as a rule contained in Sell. l r 
Civil P. C. There is no doubt that since 
the publication of the rule in question a 
person making an application for declara¬ 
tion under S. 12 (2), Oudh Courts Act more 
than thirty days after the date of the 
judgment will ordinarily have his ap¬ 
plication refused on the ground that it is 
time barred. . The rule under considera¬ 
tion (R. 7, Chap. 12, Oudh Chief Court- 
Rules) allows discretion for tho ad¬ 
mission of such an application to grant- 
further time if good causo is shown for its 
presentation. I have heard the appli" 
emt’s learned counsel. I am not satis¬ 
fied that there is any good cause in this 
case. 

The proposed rules were published in 
tho Government Gazette of tho 18th 

June 1927. The rules were sanctioned 

& 

by the Local Goverumot on the 8th Sep' 
tern her 1927 and were finally published 
in the Gazette dated 24th September 
1927, under this Court’s notification 
dated the 19th Septombor 1927. They 

camo into force from tho 1st October 
1927. However the applicant did not- 
think of presenting the application under 
consideration before the 7th November 
1927. Even granting that the applicant 
had good cause for not presenting the ap* 
plication beforo tho 7th Novembor 1927, 

I am not prepared to grant tho declara¬ 
tion desired on the full consideration o! 
the merits of tho caso. 1 have considered 

my judgment of the 8th August 1927. I 
have also heard tho applicant’s learned 
counsel at some length. I am not P r0 
pared to declare that the caso is a fit 0,10 
for appeal. 

Hence I reject this application. 

N.D. Application rejected . 
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Stuart, C. J. 

Jagannath —Accused—Appellant. 

V. 

Emperor —Respondent. 

Cr. A. No. 497 of 1927, Decided on 3rd 
November 1927, from^tho order of the 
Asst. Ss. J., Partabgarh, D, - 4th October 
1927. 

Whipping Act (4 of 1900), S t 4— Whipping in 
addition to a sentence'“under S. 130, Penal Code , 
is not allowed. 

An additional punishment of whipping can¬ 
not be passed on a person who has received an 
adequate substantive sentence for an offence 
under S. 430, Penal Code. [P 111 C 2J 

J. N. Misra, Ali Zalieer and Uubiuddin 
—for Appellant. 

H. KrGhosc —for the Crown. 

Judgment. —The circumstances of the 
case, out of which this appeal arises, are 
these. There can be no doubt as to the 
fact that on the night of 30th April, 1927, 
two separate houses in the village of 
Rendi Garapur went on fire. The result 
of the fire was that both houses were re¬ 
duced practically to ashes and that two 
little girls were burnt to death. One 
house at that time was occupied by a 
Chatnar woman called Bipti and the 
other was occupied by a Chamar woman 
called Soniya. The two children, who 
were burnt to death, were Soniya’s child- 
dren They died in Soniya’s house. 
Both Bipti and Soniya arc married women. 
Their husbands did not happen to bo in 
the village on the night in question. This 
village issome four miles distant from tho 
Patti police station in Partabgarh district. 
At 8 a. m. next morning on the 1st of 
May Kallu chaukidar of tho adjoining vil¬ 
lage of Manjhagawn appeared at tho Patti 
police station. According to Sub-Inspec¬ 
tor Alim Uddin, olliccr in charge of tho 
Patti police station, Sub Inspector Suraj 
Prasad Singh second officer in charge of 
tho Patti police station, Head Constable 
Shafiq Ahmad of tho same police station 
and Nail) Tahsildar called Mahbub Alain, 
Kallu dictated a report which Shafiq 
Ahmed took down to the otTcct that there 
had been a lire in Rendi Garapur and that 
two children had been burnt to death, 
lie stated that the fire had arisen from 
accidental causes. Sub-Inspector Suraj 
Prasad Singh proceeded to tho village at 
°nce to investigate the circumstances. It 
Was of course the dut y of some olliccr to 


go to tho villago to investigate deaths of 
this nature and seo whether they were or 
were not accidental. Ho arrived at the 
villago in the course of the day and did 
not return to the police station till the 
3rd May 1927. On the 4th May 1927, tho 
two women Bipti and Soniya presented 
thomselves at Partabgarh, which is six¬ 
teen miles away from tbeir village, and 
there they filed a petition before the Dis¬ 
trict Magistrate which contained allega- 
tion that the fire was not accidental but 
that it was the work ofla man named Jagan¬ 
nath Brahaman, who 'was on the worst 
of terms with the two women. They co- 
tinued that they had sent a written report 
to the patti police stating that Jagannath 
was guilty of arson and of murder and that 
the second oflicer had arrived, but had 
forbidden them to make any complaint, 
threatening them with the most dire con¬ 


sequences if they did so. They said, be¬ 
ing hopeless of obtaining justice through 
the ordinary channels, they had come to 
make a complaint direct to tho District 
Magistrate and to ask that he should take 

up the investigation of their case person¬ 
ally. 


The District Magistrate upon this 
petition diiected an independent inquiry 
as a result of which Jagannath has been 
committed to Sessions, and tried and con¬ 
victed on a charge under S. 436, I. P. C. 
of having committed mischief by lire in¬ 
tending to cause or knowing it to be likely 
t nt ho would thereby destroy a house. 
He appeals. Ilis appeal is now before 
ino. I ho ovidenco has presented a consi¬ 
derable amount of difficulty. At the out- 
set, 1 wish to express my appreciation of 
the admirable manner in which the learned 

Assistant Sessions Judge has handled tho 

evidence in this case. (Tho judgment then 
discuissed the evidence and proceeded.) 

1 have to note that tho learned Assistant 

Sessions Judge has added, as a punish- 
mcnf to Jagannath, a punishment which 
lie law does not allow. He has sentenced 
him to thirty stripes in addition to .a sen- 

on . co f* vo years’ rigorous imprisonment 
and Jl fine. Tho sentence is of courso 
amended by the sotting aside of the order 
directing him to he flogged. This in no 
way detracts from the excellence of tho 
Inal and tho judgment. I have been un¬ 
able to understand why Jagannath was 
not put on his trial for murder. But he 
lias not boon put on his trial for murdor 
and I do not see how he can he put on his 
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trial now. Further the sentence of five 
years is a very mild sentence considering 
what the man did. But again as the 
case was handed over for trial to an Assis¬ 
tant Sessions Judge, who has only autho¬ 
rity to pass a sentence of seven years’ 
impi isonroent, it seems to me unnecessary 
to take action here. I find, however, that 
the learned Assistant Sessions Judge has 
been absolutely right in his conclusion 
that the evidence for the prosecution is 
true and that the evidence for the defence 
is false. I trust that there will he a 
searching departmental investigation both 
into the conduct of the police oilicers and 
of the Naib Tahsildar. Jagannath has 
been rightly convicted. I uphold the 
sentence with the exception already made 
that the sentence of flogging is set aside. 

N D - Sentence modified. 
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Stuart, C. J. 

Sumran Singh and others —Accused— 
Applicants. 

V 

77 m pe ro r — 0 pposi 1 o Pa rt y. 

Cr. Rovn. No 114 of 1927, Decided on 
1st December 1927, from the order of the 
o. J., Fyzabad, D * 14th September 1927 

Criminal P C., S. 356 -Non-compliance i* 

only irregularity. 1 

• V* hero the evidence was recorded in the hn- 

tho K M°n; tl r ^° U r^ by MllRistrat0 ’ s Ko'idor and 
of thi 8 f I \ "f 1 m ? ke memor.ndum 

Ot the statement of oich witness i,nt 
applied his mind to the evidence, and took con¬ 
siderable care in sifting the evidence and 
arrived at a correct conclusion, 

Held: that in v the circumstances tho irregu¬ 
larity did not occasion a failure of justice and 
N\as covered by tho provisions of S. 537, Crimi- 

nul 1 ‘ [P 112 C 2] 

lhjdcr Husein—iov Applicants. 

Judgment— I sent for tho record in 
this upplicition owing to the fact that 
the learned Sessions Judge had in his first 
order expressed the view that tho matter 
should come before the Chief Court, al¬ 
though he subsequently changed his opi¬ 
nion and by a later order refused to send 
the record. I considered it only fair to 
the learned counsel who presented the 
application to see the record. The appli¬ 
cation is concerned with proceedings 
under Chap. 12, Criminal P. C. Tho police 
having reported that the present appli- 
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cants were endeavouring to take forcible 

possession over a certain tank stated to 
he in the possession of one Jaskaran, the 
Sub-Divisional Magistrate, who was duly 
authorized in that behalf, issued an order 
which purported to bs under the provi¬ 
sions of S/145, Criminal P. C. After 
having issued the order he proceeded to 
take documentary and oral evidence; and 
finally finding that Jaskaran was in pos¬ 
session of the tank and that there was a 
danger of a breach of the peace directed 
that Jaskaran should remain in posses¬ 
sion and warned the other side not to 
interfere with his possession. He fur¬ 
ther directed that they should seek any 
remedy which they alleged against Jas¬ 
karan by a suit in the civil Court. This 
order is objected to on two main grounds. 
One that there was no order drawn up 
within the terms of S. 145 for the initia¬ 
tion of proceedings, and the other that 
the Magistrate did not record the evi¬ 
dence of tho parties as provided for under 
S. 356, Criminal P. C. Tho examination 
of the record shows that there is no force 
in the first objection. There was a regu¬ 
lar order properly drawn up. 

On tho second point it is true that the 
Magistrate has not complied with tho pro’ 
visions of S. 356. Tho evidence was re¬ 
corded in the language of the Court, that 
is to say, in Hindustani, by his Reader.; 
There was no objection to this being done 
hut* under tho section the Magistrate 
should have made a memorandum of thoj 
statement of each witness. Tho Magis*| 
Irate will kindly note in future that in 
proceedings under Chap. 12, ho must fol'j 
low the instructions of S. 356. But in; 
niy opinion this omission in no way viti*; 
ates tho proceedings. The irregularity is; 
in the proceedings. I have gone through 
the record carefully. I am satisfied tint 
tho Magistrate applied his mind to the 
evidence, that ho look considerable earn 
in sifting tho ovidenco and that lie arri 
ved at a correct conclusion. It did not 
in fact make the slightest ditTorenco who 
ther ho did or did not record a memoran 

durn ol tho evidenco. Ho hoard the e\ i 
deuce and ho clearly appreciated its g^t- 

In theso circumstances'the irregulaiit> 

did not occasion a failure of justice auj 
is covered by tho provisions of S. 5- 1 > 
Criminal P. C. There aro occasions when 
it is advisable to send the case* hack to t 
Magistrate, who has omitted to carry on 
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the provisions of the law and direct him 
to try it over again. Rut in this particu¬ 
lar case it appears to me that I should 
not only be wasting fclio time of the Ma¬ 
gistrate but I should be wasting the time 
of the parties also. If I take this course, 
it would do the applicants no good. The 
tank clearly is in possession of Jaskaran. 
There clearly is an apprehension of a 
breach of the peace and I fail to under¬ 
stand what good there will be either to 
the parties or to the community by send¬ 
ing the case back to have the evidence 
recorded over again with a memorandum 
superaddcd according to the law with the 
result that exactly the same order will 
be passed again which has been passed 
already. I therefore reject this appli¬ 
cation. 

N.D. Application rejected. 
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Raza, J. 

Dukhi Singh and another —Appellants* 

v. 

Sarju Dei and another —Respondents. 

S. A. No. 275 of L927, Decided on LGtli 
'November 1927, against the decree of the 
Addl. Sub-J., Fyzabad, D/- 18th May 1927. 

Hindu Lain—Joint family—Member not in 
exclusive possession of a plot—Transfer by ‘ Hrl ’ 
Meed is not valid. 

A member of a Hindu joint family who was 
never in exclusive possession of a plot cannot 
transfer it by the deed of 4 birt* which generally 
implies an under proprietary right : 14 O. C. 

41; A. I. H. 1021 Oudl t'GO; .1. I. U. 1027 Oudh 
■Vu, Iiel. on. [P 1L4 C 1] 

Nazi ruddin —for Appellants. 

Ali Zahcer —for Respondent 1. 

Judgment. —This is an appeal from a 
decree of the additional Subordinate 
Judge, Fyzabad, dated 18th May 1927, 
modifying a decree of Munsif, Havali, at 
Fyzabad, dated 12th March 1927. 

The facts of the case so far as it is ncces- 
sarv'to state them for the purpose of dis¬ 
posing of this appeal are as follows : 

The plaintiffs Dukhi Singh and Pudan 
Singh are the cousins of defendant 2, 
Indorjit Singh. Sheoambar Singh bad tsvu 
sons, namely, Pirthi Singh and Chat tar 
Singh. The plaintiffs are the sons of 
Pirthi Singh deceased. Defendant 2 is the 
son of Cbbattar Singh decease 1. Tbo dis¬ 
pute in this case relates to plot 1H4 in 
village Bargoara, district Fyzabad. It is 
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not disputed that the plot in suit was 
owned by Shoombar Singh and on his 
death it was owned by his two sons in 
equal shares. It is not also disputed that 
the descendants of Sheombar Singh were 
not living jointly as members of a joint 
Hindu family. The plaintiffs brought tho 
present suit, alleging that defendant 1, 
Mt. Sarju Dei, had taken possession of 
the plot in suit wrongfully, in collusion 
with defendant 2, Inderjit Singh. Defen¬ 
dant 1 alone resisted the plaintiffs’claim. 
She alleged that there was a private par¬ 
tition between Pirthi Singh and Chhattar 
Singh about 20 or 22 years ago, that tho 
plot in suit fell to the share of Chhattar 
Singh in that partition, that the plot in 
suit was thus owned and possessed by 
Inderjit Singh exclusively, that Inderjit 
Singh transferred the plot to her by a 
birt-deed dated 12th Juno 1917 and that 
she was thus in rightful possession of tho 
plot in suit. She pleaded limitation also. 

Tho learned Munsif held that the plot 
in suit was the joint property of the plain¬ 
tiffs and defendant 2, that there was no 
private partition under which the plot in 
suit foil to the share of defendant 2 or his 
fathor, that defendant 2 was never in ex¬ 
clusive possession of the plot in suit, that 
the plaintiffs were in possession of the 
plot within limitation and that the birt- 
deed executed by defendant 2 in favour of 
defendant 1 was void. The plaintiff’s 
claim was therefore decreed with costs. 

Tho defendant 1 appealed and tho result 
was that tho decree of the learned Munsif 
was modified hv the learned Additional 
Subordinate Judge on 18th May 1927. 
The learned Additional Subordinate Judge 
agreed with the learned Munsif’s findings 
of fact generally, hut ho accepted defen¬ 
dant I’s contention that defendant 2 is 
still hound by the deed and it is possible 
that on partition the plot may fall to his 
(defendant 2’s) share. lie was of opinion, 
therefore, that, the plaintiffs should not ho 
given a decree for possession of tho plot 
in suit Ho gave them a decree for a 
declaration to tho effect, that tho ‘hirt’ 
deed executed by defendant 2 in favour of 
defendant 1 is not binding on them (plain- 
tills). As tho appoal failed substantiallv 
tho parties wore ordered to hear their own 
costs. Plaintiffs have now come to this 
Court in second appeal. They contend 
that t ho lower appellate Court was wrong 
in not passing a decree lor possession of 
tho plot in suit in their favour. Defen- 
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danfc 1 has filed cross-objections. She 
contends that the whole of the plaintiffs' 
suit should have been dismissed and that 
she is entitled to costs of the suit in the 
Court of first instance and also in the 
lower appellate Court. 

I have examined the record. It has 
been found that the plot in suit is the 
joint property of plaintiffs and defendant 
2 and that defendant 2 was never in 
exclusive possession of the plot. We 
have the concurrent findings of the lower 
Courts on these points. These findings 
are supported by admissible evidence and 
cannot bo impugned in second appeal. As 
defendant 2 was never in exclusive posses¬ 
sion of the plot in suit, he was wrong in 
[transferring the plot to defendant 1 by the 

birt deed dated 12th June 1917. The 

,word birt generally implies an under- 
proprietary right : see Ram Autar v. 
Jj fig pal (1). The deed in question shows 
cleaily that defend int 2 attempted to 
make defendant L an under-proprietor of 
the plot in suit and gave her a heritable 
and transferable right of property in the 
plot by the deed He had no power to do 
so when the plot in suit was the joint 
property of the plaintiffs and defendant 2. 
It was hold in the case of Lai Mahomed 
Khan v. Mt. Amatul Fatima (2) that a 
.mint co-sharer has no right to executo a 
perpetual lease of the joint property and 
a lease violating the above rule is null 
and void against persons who are not a 
party to the lease. In that case also 
thero was a lease hy means of which the 
lessor had carved out a tenure of the 
nature of an under-proprietary interest 
It appears that defendant 2 had executed 

the deed in question in favour of defen¬ 
dant L during the minority of the plain- 
tills. The deed in question is null and 
void as against tho plaintiffs and cannot 
affect their interests in tho property in 
suit. As pointed out in tho case of 
dataladdin Khan v. Rampal (3), one co- 
sharer has no right to appropriate to him¬ 
self a specific portion of the common land 
to exclude his co-sharers from all use and 
enjoyment of tho same without a lawful 
partition. But where a person has boon 
in possession of a piece of joint land for a 
long time without any lot or hindrance 
by tho other co-sharers, tho latter have 
no right to eject him or his transferee or 

(1) [1911] 14 O. C. 41=8 I. C. 725. 

( 2 ) A. T. R. 1924 Oudh 00—20 O. C. 239. 

(3) A. 1. R. 1927 Oudh 407. 


to disturb his possession or enjoyment 
otherwise than by seeking partition. Such 
a cosharer or his transferee is entitled to 
continue in such possession so long as such 
user does not interfere with the use by 
other cosharers of what is in their 
possession. 

I hold that the deed in question is null 
and void as against the plaintiffs and they 
are entitled to possession of the plot in 
suit to the oxtent of their share. The 
plaintiffs have a half-share in the plot in 
suit. It was admitted on behalf of the- 
plaintiffs in the first Court that the share 
of defendant 2 in the plot in suit is half : 
see proceedings of 5th March 1927, page 
14. Tho plaintiffs are, therefore, entitled 
to a decreo for joint possession of the plot 
in suit to the extent of a half-share. They 
have nothing to do with defendant 2’s 
halfshare in the property. Thore is no 
substance in tho cross-objections. The 
result is that the appeal is partly allowed 
and tho decree of the lower appellate 
Court is set aside. The decree of the first 
Court is modified. The plaintiffs will get 
a decree for joint possession of tho plot 
in suit to the extent of a half-share. They 
will get half of their costs from defendant 
1 in all tho three Courts. Tho cross-ob¬ 
jections are dismissed with costs. 

N.D. Appeal partly allowed 
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PlJLLAN, J. 

G. C. Foster —Applicant. 

v. 

A. B. Foster —Respondent. 

Divorce Cases Nos. 5 and 6 of I92f r 
Decided on 8th November 1927. 

* (fl) Divorce Act (4 of 18G9), S. 10— Isolated 
nets of violence arc not cruelty . 

Cruelty may bo defined as conduct of such a 
character as to have caused danger to life, l‘ m * 
or health (bodily or mental) or as to give rise to 
a reasonable apprehension of such danger, lu 
ordor to establish a case of cruelty against her 
husband a wife must prove more than isolates 
acts of violence. Tho degree of violence varies 
in accordance with the status of tho parties bu, 
merely proving certain isolated assaults, a* 1 ° 
which arose on the spur of the moment and on 
some real or fancied provocation is notenoug l - 

p [P 116 C 1 & - I 

* (i) Divorce Act, S. 10 -Adultery covJoncd^ 
—Offence less than adultery again commit ' 
Previous adultery is not revived. 

Thoro is no authority for tho view that an 
offence by a wifo loss than adulter} 
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other person revives an adultery committed by 
her previously and which has * been condoned 
by her husband- At least the second offence, 
if it is not adultery, must bo one of which a 
Court can take cognizance: Collins v. Collins, 
(1883) 9 A. C. 205 , Del. on. Merc familiarity 
does not revive adultery. [P 120 C 2] 

(c) Divorce Act , S. 22 —Circumstances justify ■ 
\ng judicial separation Indicated. 

It is easy for a wife, who has some grievance 
against her husband, to say that she would 
rather take an allowance and live apart from 
him but it is not the object of the law to make 
such separations easy. They are merely a short 
road to prostitution and there are certain things 
which a wife must put up with. Where the 
husband has shown himself to be suspicious, 
Jealous and occasionally violent but it is not 
proved that he is unfaithful or that he has failed 
to support hor or her children in decency or 
that he is habitually cruel. It is neither for her 
advantage nor in the interest of justice that she 
should be given a separation from her husband 
under such circumstances. [p 121 C 1 I 

H. G. Waif or cl and S.. N. Hoy—for Ap¬ 
plicant. 

S. M. Ahmad for Gliulam TIusain —for 
Opposite Party. 

Judgment. Grace Caroline Foster has 
sued for the dissolution of her marriage 
with Alfred Bertram Foster on tho al¬ 
legation that ho has habitually treated 
ici ciuelly and beaten her and also that 
he has committed adultery with Miss 
Cynthia Bartlett, a young lady of 17 years 
of age, who lived in the house adjoining 

that of the parti es . This suit was filed 
on ot i May 1927, tho day on which the 
Com t closed for the Vacation. A cross¬ 
suit was filed by Mr. Poster on 13th July 
when the Courts re-opened in which ho 
sought to divorco his wife on account of 
her misconduct with ono Charles Iloilo¬ 
way who has been impleaded as a co¬ 
respondent Tho two suits havo been 
tiled together and issues wore framed 

which covered the facts alleged in both 

cases. (Tho judgment after narrating the 
issues proceeded). Before proceeding to 
discuss the issues in detail, I shall state 
briefly tho ovonts which led up to these 
cross-cases. The parties were married at 
Cucknow on 16th October 1915 \r,.„ 

l’oster being then apparently about 15 

jeais of ugo Mr. Poster was then, and 

a now \ om Ployed in the Government 
Secretariat. IIis duties took h.m to 
va.ious places and tho parties lived to- 

N l !ini T", LU rl <n0W ' Nag,)ur ’ Calcutta and 

. ^ a l- l*" 1B not necessary to con- 
euler whether the parties wereo, wore 

«ot a happily married couple prior to tho 
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year 1921. They had several children 
and they lived together. They have now 
foi the purposes of this case made attacks 
on each other, hut they have not been 
supported by evidence and each of them 
contradicts the allegations of tho other. 
In 1921, however, there is no doubt that 
Mrs. coster became implicated with a 
man named Gordon, and, as the result of 
this alTair which I shall discuss later, the 
parties went to Calcutta where Mr. Foster 
brought a complaint against Gordon of 
adultery, and ultimately withdrew from 

JJ 1 ® l oAff w receivin K Payment of 
Rs. 1,000 After that the parties conti¬ 
nued to live togethor as man and wife 
*md more children were born. In 1925 
they had a quarrel and Mrs. Foster made 
a complaint in the Magistrate's Court at 
Lucknow. The complaint was of a trifl¬ 
ing nature an I was not pressed and after 
that it appears that the parties lived to¬ 
gether as before, received and entertained 
their friends and there was no open breach 

i U ^ fc Jl° presenfc Year. On 12th April 
I. 27 Mr Foster’s duties took him to 
Allahabad. On 17th April, which was- 
Faster Sunday, Mrs. Foster followed him 
to Allahabad. She went accompanied by 
the co-respondent Charles Holloway, her 
small child of 3 or 4 years of age, and a 

young unmarried woman named Silvia 
Bartlett. 

It is admitted that while they were in 
Allahabad they attended a dance at tho 
Railway Institute and put up at the 
Grand Hotel. On I9th April they mot 
Mr.l'oster. It is admitted that he came 
to the hotel and found Mrs. Foster, Mr.* 
Holloway, tho child, and Miss Bartlett 
ros ; ln S one room, that ho was extre- 
j ne y annoyed and used violent language 
to Ins wife, and committed some assault 
upon her of a trivial nature and took 
away her wedding ring. After that it 
appears that ho himself cuno and stayed 
in tho hotel. Holloway went back to 
Lucknow that night, but Mrs. Foster and 
tho child and Miss Bartlett stayed on and 
their hotel Gill was settled by Foster, who 
took thorn back to Lucknow himself on 
tho night of 2Lst April. After they 
reached Lucknow there was a quarrel, the 
details of which are by no means clear, 
and Mrs. Foster left her husband and 
went to live with her father. During the 
succeeding days Mrs. Foster and her hus¬ 
band appear to havo seen each other 
occasionally and to havo had more than 
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one quarrel over the custody of the 
youngest child. It may be remarked 
that the elder children were at school in 
Calcutta. I find from a letter sent to 
Mr. Foster by the Deputy Commissioner 
of Lucknow, which is dated 30th April 
that Mrs. Foster and her father went to 
seo the Deputy Commissioner, presum¬ 
ably on that date, and accused Mr. Foster 
of having assaulted them. This must 
lefer to some incident in connexion with 
the attempt to recover the child but it 
does not appear to be the occasion on 
which Mrs. Foster received an injury, 
namely a black eye, which was visible 
when she filed her suit on 5th May. Mr. 
Fostei did not go to see the Deputy Com¬ 
missioner but on the following day he 
took the child away in a motor car and 
made a report at the police station. He 
returned accompanied by a constable and 
had a further altercation with his wife 
and her father when he was attempting 
to leave tho house with the child on his 
way to Naini Tal to resume his duties. 
It is probably on that occasion that Mrs 
Foster received her black eye and it is 
also on that occasion that she damaged 
her liist finger and thumb in an attempt 
to assault her husband That night Mr 
roster left for Naini Tal and Mrs. Foster's 
suit was filed four days later. 

The first allegation of tho wifo relates 
to cruelty. Cruelty is defined in Hals- 
'r; y 's laws of England, (para. 975 of 

Vol. 16J as 

,conduct of such a character as to have caused 
danger to life, limb or health (bodily or mental) 

|or as to give nsc to a reasonable apprehension 

,oi such clanger. 

In order to establish a case of cruelty 
against her husband a wifo must prove 
more than isolated acts of violonco No 
doubt the degree of violence varies in ac¬ 
cordance with the status of tho parties 
The parties in this case are Anglo-Indians 
and although Mr. Foster draws a good 
salary, they do not live in such circum¬ 
stances that a blow between husband and 
wife would he considered very seriously. 
Mi. I'os ter admits that when she went to 
the Magistrate in 1925 she had no visiblo 
injury and, whichever version of tho 
atlair is believed, it was the result of a 
momentary quarrel. She says that her 
husband heat her because she reproached 
him for coming home late at night in a 
state of intoxication, and he says that ho 
boat her because ho saw her being kissed 
by a man at a dance. Such an affair 


standing by itself would hardly be taken 
account of in divorce proceedings, espe¬ 
cially as the parties lived together peace¬ 
fully for the next two years. The more 
recent assaults are first of all that at 
Allahabad, where the husband, who did 
not know that his wifo intended visiting 
Allahabad, found her at the Grand Hotel 
in one room with a young man and a girl 
an.l it can hardly be said that he had no 
justification if he felt angry. Here too 
there is no allegation that the assault was 
a serious one or left any considerable 
mark of injury, and there remains only 
the incident in Lucknow*. Now Mrs. 
Foster stated that there were two as¬ 
saults in Lucknow, one on 25th April and 
ono on 29th. But tho injury that she 
showed the Court on 5th May w T as seen 
by a doctor on 3rd May who gave it as 
his opinion that tho injury was two days 
old and as Air. Gwynne says nothing 
about this injury in his letter of 30th 
April it seems to he much more probable 
that Airs. Foster received this injury in 
the free fight which she had with her 
husband over the person of the child on 
1st May. If that were so the injury was 
caused in a sudden quarrel and not under 
circumstances which could ho hold to 
amount to cruelty. 

There are some vague allegations that 
her husband was addicted to wine and 
women and gambling, also that he did 
not give her his pay or allow her to 
manage tho expenses herself, but none of 
those allegations are pressed and they are 
not supported by any reliable evidence, 
nor is there any evidence of neighbours or 
others that Air. Foster was in the habit 
of assaulting his wife. On tho contrary, 
as I have stated above, thoro is evidence 
that they wero giving evening parties and 
remained on friendly terms until his do*, 
part lire for Allahabad. In ray opinion all 
that she has proved on tho score of orir 
city are certain isolated assaults all of, 
which arose on the spur of the moment 
and on some real or fancied provocation.! 
The allegation of cruelty, therefore, faiL 
and my finding on tho first two issues isj 
that although Mr. Foster has from tin 10 
to time assultod his wife, it is not truej 
to say that ho did so habitually, or that 
these assaults amount to legal cruelty. 

Mrs. Foster’s second allegation is tha 
her husband committed adultery avit 1 
Aliss. Cynthia Bartlott between tho 25 th 
April, the date on which Airs. Foster s:x3 => 
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she left her husband’s house and the 1st 
May. The Bartlett family at that time 
lived next door to the Fosters and the 
two houses wore connected by a door lead¬ 
ing from the bedroom of one house into the 
bedroom of the other. The Bartletts 
were apparently in a poor condition fiuan- 
cially and there were actually six persons 

living in a house which only had one bed¬ 
room. 

I nder such circumstances it is not 
suiprising that the two families saw 
a good deal of each other and, consider¬ 
ing that Miss. Silvia Bartlett, the elder 
sister^was the person who had accompanied 
Mrs Foster to Allahabad, on the occasion 
which gave rise to the quarrel, it is not 
surprising that Mr. Foster, after his wife 
lelt him saw and conversed with the Bart¬ 
lett family on many occasions. That he 
should havo under these circumstances 
committed adultery with the younger 
sister, a girl of 17, who was engaged to 
bo married is, prima facie, improbable. 
I he near proximity of her father, her 
mother, her sister and her brothers, ren- 

Iv'fn ' ■ U ? Hkoly t * iat opportunities 

wouid arise for misconduct of the kind 

even if the girl hersolf were willing. 

I here are three witnessess who havo 

given evidence indicating that there was 

misconduct between the two. The first is 
Mrs Foster hersolf who says that she 
went to the house in order to try and 
securo the person of hor son on the 29th 

Apn 1 she went into the bedroom and 
that there she found her husband and 
Miss. Cynth'a Bartlett. - that sho then 
turned Miss Cynthia Bartlett out, ap¬ 
parently through the door leading into 
the adjoining house, which was open, and 
that then her husband turned her out. 
Mrs. 1-ostor is physically a very weak wo¬ 
man and it seems in the highest degree 
improbable that, in the presence of her 
husband, she would have been able to 
turn Miss. Cynthia Bartlett out of the 
room and, oven had sho been able to do 
so, I am unable to believe that any guillv 
connexion could have been contemplated 
by the pair with the dooropon between the 
two houses. Moreover Mrs. Fostor must 
bo regarded in a matter of this kind as a 
inglily interested witness and f cannot 
place implicit confidence on her statement 
the next witness is one OcGuire, one of 

ho numerous persons who appears to 
have aroused Mr. Foster’s unreasonable 

jealousy. All that he says is that he saw 
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Mr. Fostor arul another man sitting with 
tho two Bartlett girls. It is ex¬ 
tremely probable that he did, but in my 

opinion this does not indicate any undue 
intimacy in the case of such close neigh¬ 
bours. The third witness is a darzi who 
used to work for Mrs. Foster, but who 
says that he was commissioned bv Mr. 
Foster to make a dress or dresses tor Mrs. 
Bartlett and her two daughters. There 
is nothing in this man’s evidence to give 
he impression that he is speaking the 
truth His story is in the highest degree 
improbable, as he would not have been 
admitted to the room when the parties 
\\eie engaged in the manner described by 
11 m. He failed to answer the one search¬ 
ing question put to him in cross-examin¬ 
ation, namely what was the material of 
the dresses which he had made. This is 
a thing which no darzi could have forgot¬ 
ten. Thus in my opinion Mrs. Fosters 
allegation that her husband committed 
adultery with Miss. Cynthia Bartlett is 
improbable in itself and unsupported by 
reliable evidence, and I find according 

on the third issue. 

I now turn to Mr. Foster's case against 
his wife. Learned counsel relying upon his 
interpretation of the law of divorce has 
sought to ro-introduce in this case two 
previous instances in which it is said that 
Mrs. Foster was guilty of adultery but 
her oilences were condoned by her hus¬ 
band As his argument is ono which 
must bo met, I think it necessary to con¬ 
sider the two previous cases. The first 
i elates to a man named Arthur Georgo 
Stubbs, with whom it is said that Mrs. 
Fostor committed adultery in Calcutta in 

the month of April 1920 when her hus¬ 
band was in Naini Tal. Mr. Foster pro- 
ducod a letter written by bis wife which, 
i suggested to be somo sort of a con- 
essiou, but it is not so nor does it appear 

that it was written at that time. Apart 

vm-H hi y ^ 10 13 ‘Absolutely no evidence 
worthy °f the namo that Mrs. Foster 

committed adultery with Stubbs. Tt ap¬ 
pears that she was engaged to him boforo 
she married hor husband and this fact 
[nay bave aroused her husband’s jealousy, 
but I find on this issue that no such 
adultery was committed. 

1 bo fifth issue relates to the case of 
ftli. Gordon and this cannot bo disposed 

of in so summary a fashion. In the hot 

whether of 1921 Mr. and Mrs. Fostor 
'vore living m Naini Tal in Brookhill Cot- 
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tage. The other half of the cottage was 
occupied by Mr. Alexander and his family, 
both Mr. Alexander and Mr. Foster being 
employed at the time as shorthand wri¬ 
ters to the Hon’hle Finance member, Sir 
Ludovic Porter. Mr. Foster brought in¬ 
to his house a school friend named Gor¬ 
don and very unwisely left Gordon in the 
house with his young wife when he went 
on duty to Simla. He is thus responsible 
for anything that may subsequently have 
occurred. When he came hack from 
Simla a complaint was made by Mr. Al¬ 
exander about the conduct of Mrs. Foster 
and Gordon. Mr. Alexander has been ex¬ 
amined as a witness and I see no reason 
to disbelieve his statement in this matter. 
There is on the other hand nothing to 
support Mrs. Foster’s allegation that the 
report was really made about Mr. Foster’s 
misconduct with Mr.^Gordon’s sister. It 


appears that orders were given by Sir Lu¬ 
dovic Porter for Mr. Gordon to be turned 
out of the house. These orders were car¬ 
ried out, hut not only did Mr. Gordon 
leave the house, but Mrs. Foster also left 
the house and they travelled together to 
Calcutta. Even Mrs. Authray, who has 
been examined on commission in Calcutta 
on behalf of Mr. Foster and who is clearly 
in favour of Mrs. Foster and wished to 
hell> ber in every way, admitted that Mrs 
Foster came to her house in Calcutta ac¬ 
companied by Gordon, and there is the 
further evidence of a Calcutta pleader 
Mr. D’Silva, who shows that Mr. Foster 
consulted him with regard to his projec¬ 
ted case against Gordon, and Mrs. Foster 
in his presence admitted that she had 
committed adultery with Gordon. 

No doubt Mrs. Foster now denies 
and, for that matter, she denied it at 
time because she refused to make 
such statement to the Magistrate, 
taken together the evidence of the inti 
macy of the parties in Naini Tal, the re 
port against their departure for Calcutta 
their arrival at Calcutta together an: 
Mrs. Foster’s confession before a pleader 
are suiheient to establish the adultery I 
is not necessary to take into account th- 
evidence of a servant that he actually sav 
the parties in a most compromising atti 
tude. Ilis statement is on the face of i 
improbable and not worthy of belief, bu 
I have no doubt whatever that they wer 
gudty. Whether Mrs. Foster and he 
husband had colluded in the matter ii 
• order to obtain damages out of Gordon i 


thi: 

tin 

uni 

Bu 


a point on which I can givo no opinion, 
hut undoubtedly Mr. Foster decided to 
forgive his wife and he came to that de¬ 


cision very quickly, because he began to 
cohabit with her as'soon as he reached 
Calcutta and before he had received the 
substantial sum of Rs. 1,000 for withdraw¬ 
ing the case. I find, therefore, on this issue 
that Mrs. Foster actually committed 
adultery with Gordon in 1921 and that 
that adultery was condoned by Mr. Foster. 
This fact, of course, only becomes rele¬ 
vant to the present case, v if I can accept 
the legal argument produced on behalf of 


Mr. Foster, and even so it depends greatly 
on my finding on the next issue which 
deals with the alleged adultery between 
Mrs. Foster and Charles Holloway. 

There is evidence, which there is no 
reason to doubt, that the Hclloways are 
close friends of the Fosters. Charles Hol¬ 
loway is now a youth of about 19 years 
of ago and in letters written four years 
ago by Mrs. Foster to Mr. Holloway she 
refers to him in affectionate terms as a 
hoy. There is no doubt that Charles Hol¬ 
loway went with Mrs. Foster and Miss. 
Bartlett to Allahabad. They travelled 
together in the same compartment in the 
train. They went to a dance together 
and they spent the last few hours of the 
night and the following morning in the 
same room in the hotel at Allahabad. 
Living as these people live it cannot bo 
supposed that there was anything impro¬ 
per in these three persons and the child 
travelling together or even occupying a 
a single room, whilo they wore waiting 
after the dance to return to Lucknow. 
No doubt eaeh of the parties and Miss. 
Bartlett have been anxious to say as little 
as possible against themselves and 
they have, therefore, given different 
versions of the affair, hut to my mind it 
is quite immaterial whether Mr. Hollo¬ 
way asked Miss Bartlett to go and took 
Mrs. Foster as a chaperon, or whether 
Mrs. Foster and Bartlett intended to go 
unaccompanied and picked up Mr Hol¬ 
loway at the station. All these sugges¬ 
tions have been put forward but it 1S 
most probable that they all agreed fo 
get her that they would go t » tho dance. 
When they got to Allahabad on the fol¬ 
lowing morning they did nothing un 
natural or improper. They went to the 
house of Mr. Lewis, who is employed in 
the Finance Department and kno"* 
Mr. Foster very well, and thev a>ke< 
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if he could put them up. He refused 
und they had to find some place 
where they could'stay after the dance 
v was over. They had not much ‘money 
and they decided to share a room. 
In doing so they did nothing wrong, 
hut* Charles Holloway was in a diffi¬ 
cult position, because lie was at 
that time under suspension from 
his ’duties in the railway and he was 
afraid to let his name appear in the 
hotel register ; consequently the party 
was entered as “ W. James and family. 
Mr. Foster has made capital out of this 
by incorrectly stating in his petition 
that his wife and Charles Holloway were 
entered as Mr. and Mrs James. Mr. Fos¬ 
ter has alleged that his wife and Charles 
Holloway committed adultery in the 
train and again in the Grand Hotel. His 
only informant could have been Miss 
Silvia Bartlett ; the latter has appeared 
as a witness. She is certainly not 
favourably disposed towards Mrs. Foster. 
She is annoyed, I may say justifiably 
annoyed, at the fact that her young 
sister has been cited as a co-respondent, 
but she has not said one word in her 
evidence • which would indicate that 
either in the train or in the hotel any 
adultery took place or even any fami¬ 
liarity between Mrs. Foster and Charles 
Holloway. 


. ^ r * Foster alleges that when he came 
into the hotel he found Mrs. Foster and 
Charles Holloway on one bed with Char¬ 
les Holloways arms around Mrs. Foster’s 
neck. Miss Bartlett denies that she saw 
anything of the kind. Sho says that she 
was asleep and when she awoke sho saw 
Charles Holloway standing and Foster 
attacking bis wife. Prirna facie it is 
very improbable ;that any woman, let 
alone a married woman and a • mother of 
several children, would have sexual inter¬ 
course with a young man in the presence 
of a young and unmarried* woman. It is 
in fact almost incredible and when the 
unmarried woman in question who is 
hostile to her, gives evidence indicating 
that no such event occurred, it is im¬ 
possible for any Court to assume that 
adultery took place under these unlikely 
conditions. But apart from this there 
ih much evidence in 'this case to show 
that not only did no such adultery occur 
’Ut Mr. Foster himself never supposed 

>"t i< .lul |f 0 8ays that , )0 turne(1 

mull s Holloway out of the room an«l 


he subsequently went back to his work, 
took no further interest apparently in the 
proceedings of the parties and cimo back 
between 6 and 7 in the evening to see 
what had happened to them. The hotel 
manager, who was called as a witness by 
both parties, states that a lodger came to 
him complaining that there was a light 
going on in the room next to hers and ho 
went to so3 what was the matter. When he 
got there there was no noise and he con¬ 
cluded that it was all over but ho saw no 
body come out of the room either Foster or 
Holloway and had either of them done 
so ho must have seen them. 

Consequently I am more inclined to 
believe the story that Mr. Foster stayed 
quietly with the party and had a meal 
with them as is indicated by the hotel 
bill which shows that luncheon was 
given to four persons on that day. Then 
as to the events of the evening they are 
not the doings of an outraged husband. 
Even on his own showing he was so 
little disturbed by this evidence of his 
wife’s misconduct that he went to see 
the Manila Carnival. As a matter of 
fact he either went with the whole party 
or met them there and stayed in their 
company until it was time for Charles 
Holloway to catch the night train to 
Lucknow which would be about halfpast 
nine Thus he was in their company for 
something over two hours before Charles 
Holloway departed, and he remained 
with them in the Carnival for some con¬ 
siderable time after that and took his 
wife and Miss Bartlett to the hotel 
where they remained for the night. He 
then stayed in Allahabad, which pre¬ 
sumably lie had to do on account of his 
duty, but he also kept his wife and Miss 
Baitlett at the Hotel and spent a con¬ 
siderable part of his time with them. 
He also paid the hotel bill and took them 
back to Lucknow. Mrs. Foster states 
that ho actully cohabited with her but 
I am notable to say whether this is true 
or not. Even if he did not, his conduct 
would be so remarkable in the case of an 
outraged husband that it might very 
well he considered to he condonation. It 
is not necessary to go further into tho 
evidence as to this incident. Mrs. Foster 
has on the main been corroborated by 
Mr. Lewis and tho co-respondent, and 
the ditTorences between her statement 
and those of Miss Bartlett have already 
been noted. It must be remembered 
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that Miss Bartlett has her own character 
to consider and it might not be con¬ 
sidered proper for her to admit ;.that she 
had been present had these two persons 
actually committed adultery in her pre¬ 
sence. But in my opinion no such inci¬ 
dent can have occurred, and 1 find with¬ 
out hesitation that there was no adultery 
between Charles Holloway and Mrs. Fos¬ 
ter either in the train or in the hotel 
in Allahabad. 

There remain two further incidents 
spoken to by Miss Bartlett before the 
parties went to Allahabad. Now if 
Miss Bartlett really saw what she says, 
it*is hardly likely that she would have 
consented to go with this couple to 
Allahabad kowing that Mr. Foster was 
on duty there and that there was a grave 
danger of their being detected. She says 
that she went twice into the house after 
Mr. Foster’s absence and found Holloway 
and Mrs. Foster on each occasion in what 
might be considered a compromising 
attitude, that is to say, they were alone 
in the room and one or other of them 
was lying on the floor. She also says 
that Holloway on the first occasion • 
looked nervous and turned over on to his 
stomach. This may mean that he had 
something to conceal or that ho merely 
realized that he should not have been 
there with Mrs. Foster when her husband 
was away. But I am not inclined to 
accept Miss Bartlett as evidence on this 
point. She was on her own showing 
employed in a boot shop in Lucknow at 
the time and it does not appear likely 
that she would have been in her house 
at 2 o’clock in the afternoon, and her 
statement must bo discounted by the 
fact that her sister was implicated in 
this case and that she was only too anxi¬ 
ous to say anything that she could, that 
would damage Mrs. Foster without 
damaging herself. It is very easy to 
make an assertion that two persons had 
been found in a compromising position 
Rut such a statement uncorroborated does 
not go very far and the other evidence 
shows that Charles Holloway was a 
friend of the family, both of Mr. Foster 
and Mrs. Foster, that bo was treated as a 
boy, that ho was often in and out of the 
house and I am inclined to think that 
some perfectly innocent episode has been 
exaggerated by Miss Bartlett in return 
for the attack upon her sister. I, there¬ 
fore, find on issue G that no adultery took 


place between Mrs. Foster and Charles 
Holloway, and, that being so issue 7 does 
not arise. 

I now turn to the point of law raised 
by Mr. Ghulam Husain on behalf of Mr. 
Foster. His argument is that, even if 
adultery is not proved between Charles 
Holloway and Mrs. Foster, there has been 
a matrimonial misconduct which enables 
him to revive the previous adultery with 
Gardon in spite of its condonation. This 
is not the law and the rulings to which I 
have been referred establish no such pro¬ 
position. The law is as stated in Hals- 
bury’s Laws of England (Vol-16, para 

1003) : 

If such a subsequent offence should arise the 
forgiveness is cancelled and the old cause of 
complaint is revived even if tho offence is not 
ejusdem generis with the original offence. 

The first ruling to which I have been 
referred is Pereira v. Pereira -(l), but 
there it appears that the case was one in 
which the respondent had committed 
adultery with the co-respondent on a pre¬ 
vious occasion and subsequently behaved 
in some manner short of adultery with 
the same person and it was held that the 
first adultery was revived. All the other 
rulings refer to the case of a husband and 
are based on the fact that it requires a 
combination of offences for a wife to 
divorce her husband. Such rulings have 
no application to a case like this, and I 
can find no direct authority for tho view 
that an offence by a wife less than ad¬ 
ultery with another person revives an 
adultery committed by her proviously and 
which has boon condoned by her husband. 
At least tho second offence, if it is not 
adultery, must be one of which a Court* 
can take cognizance. This is tho view ox 
pressed by Lord Blackburn in a decision 
of tho House of Lords, Collins v. Colltn* 
(2), Now there is nothing that has pas 
sed between Charles Holloway and M lS# 
Foster of which the Court could ta vO 
cognizanco. It is difficult to see wha 
offence short of adultery could have been 
committed between Charles Holloway am 
Mrs. Foster. At most it may bo said tha 
they were guilty of familiarity but fami 
liarity-is not an offence, and it is statoc in 
para 1001 of Lord Halsbury’s Laws o 
England that tho doctrine, which is that, 
on which Mr. Ghulam Husain rolios doc* 
not go tho length of making mero 
l iaritios rovivo adulter y. Thus in nl £ 

(1) 11 ‘ij 5 Mud. lid (P. B./. 

(2) f 18b3j 0 A. C. 205. 
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opinion no faots have been brought to light 
in this c iso which can revive the adultery 
of 1921 between Mrs, Foster and Gordon. 
Tbit has long ago been forgiven and 
could only become relevant in a subse¬ 
quent case if Mrs. Foster renewed her 
relations in some manner with Mr. Gor¬ 
don or actually committed adultery with 
another person. 

1 have now to consider what ordor I 
can pass in this case. In my opinion 
neither party has made out a cise for 
divorce and it only remains to be con¬ 
sidered whether the case is one in w ich 
I should allow Mrs. Foster a separation. 
Now it is easy for a wife, who has some 
grievance against her husband, to say 
that she would rather take an allowance 
and live apart from him but it is not the 
object of the law to make such separations 
easy. They are merely a short road to 
prostitution and in my opinion there are 
certain things which a wife must put up 
with. In this case her husband has shown 
himself to be suspicious, jealous and oc¬ 
casionally violent but l am not satisfied 
that it has been proved that he is un¬ 
faithful, that ho fails to support her or 
hei children in decency or that he is 
habitually cruel. I neither think 
that it is for her advantage nor in the 
interest of justice that she should bo 
given a separation from hor hus¬ 
band under such circumstances. Rather 
it is a caso in which both parties have 
lushed into Court without sufficient 
cause and expended a great deal of venom 
against eich other and iroplicited un¬ 
necessarily other innocent persons. I 
must, therefore, decline to gr.int the 

alternative relief which Mr. Walford 

asked for his client and [ dismiss both 

suits, lhe parties to bear thoir own costs 
throughout. 

Suits dismissed. 
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Stuart, C. J. and Puli,an, J. 

Rampal Singh — Defendant — Appel¬ 
lant. 


•lai Ram Singh —Plaintiff 
dent. 


Respon- 


S. A. No. 350 of 1927, Decided on 5th 

December LU2/, against the decree of the 

Disy-ict Judge, Fyzabad, D/*30th July 


(fl) Gim/ V. C\, S. 100 — Proof of custom is ci 
Questi >n of fact. 

Decision to the effect th;»t no family or tribal 
custom has been estubl shed by reliable evi¬ 
dent is it finding of Let which cannot be 
interfered with in second appeal [P 1 ji C T) 

& (b) Deed — Construction—Meaning of words 
is question of fact—Their e ff.ci is one of law. 

llic expression construction " us applied 
to a document includes two things : first, the 
meaning of the words ; and secondly, their 
legal effect The meaning of the wordo is a 
question of fact aud the effect of the words is a 
question of law : Chatenay v Brazilian Sub¬ 
marine Telegraph Co. (I89i) 1 Q. B. ',9 Bel on. 

[P 1*21 C 2] 

R. D. Sinha and G. C. Sinha —for 
Appellant. 

Judgment. Wo have been at length 
through the judg neat of the learned 
District Judge anl are sat sfied that his 
decision to the effect that no family or 

tribal custom to the effect that the pro¬ 
perty left by a female of the family 
devolves upon all the existing collaterals 
of the husband of the lady per stirpes 
without any regard to nearness or remote¬ 
ness and in the manner that the de¬ 
scendants of the first horn in every line 
get 19 shares as against the 16 shares 
to be got by the rest of the line has been 
established by reliable evidence is a find¬ 
ing of fact with which wo cannot inter¬ 
fere in second appeal He has considered 
the whole of the evidence before him. 
No point of law arises on the question 

of construction of documents. As w is 
laid down by Lind ey, L. J. in Chatenay 
v. Brazilian Submarine Telegraph Co. 

\ ), the expression “ construe ion ” as 
applied to a document, at all events as' 
use< 3y English Lawyers, includes two 
things ; first, the meaning of the words ; 
and secondly, their legal effect or the 
ctlect which is to ho given to them. The 
memmg of the words is a question of 

, in all cises, whether the subject 
uo.lor discussion is a poem or a legal 
d icumont. The effect of the words is a 

questun of law. Applying those prin- 

cip os it is clear that the decision of the 
lolined District Judge is a decision of 

, A V °’ therefore, dismiss this appeal 
under O. 41, R. 11, Civil P. C. 

N Appeal dismissed . 


(.) UbOiJ l Q B. 79 -60 L. J. Q. B. 295=39 
W U G5=ci3 L. T. 73J 
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* A. I. R. 1928 Oudh 122 

Stuart, C. J. and Pullan, J. 

Chandrika Singh —Applicant. 

v. 

Emperor —Opposite Party. 

Ci\ Ref. No. 12 of 1927, Decided on 
2nd December 1927, made by the Ss. 
J., Sitapur, D/- 1st October 1927. 

(a) U. P. Land Revenue Act (3 of 1901), S. 
147 —“ Citation ” means a notice or summons. 

Pullan,J. —The word “ citation ” employed 
in the Land Revenue Act me ms a direction of 
some kind to appear in Court. The word “ cita¬ 
tion M itself means a notice or a summons and 
it is probable that the draftsman of the Land 
Revenue Act was using it, not in a technical 
sense such as that employed in the Succession 
Act, but merely as a variant for a notice. 

[P 1*5 Cl] 

Stuart, C.J. —A citation is not necessarily 
an order to appear. It is a notice or an order 
to do something : A. I. R. 1927 All. 122, Diss. 

[P 123 C 2] 

(6) Penal Code, S. 174— Person disobeying 
the order under S . 147, U. P. Land Revenue 
Act is liable. 

S. 147, U. P. Land Revenue Act, when 
it gives a revenue official exorcising fiscal func¬ 
tions authority to issue a citation to a defaulter 
to appear, gives him authority to order that 
person to appear before him aud the person is 
obliged to appear before him, if so ordered 
under the penalty laid down bv S. 174 
Penal Code : 13 O. C. 65, Foil. ; ,1. R. 1927 
All. 1‘22, Diss. . [P 124 C 2] 

A. P. Sen —for Applicant. 

II. Ii. Ghosh —for the Crown. 

Stuart, C. J. This is a reference 
from the learned Sessions Judge of Sita¬ 
pur, suggesting that the conviction of 
Chandrika Singh should bo set asido and 

that the fine paid by him should be 
refunded. Chandrika Singh is a zamin- 
dar in the Sitapur district. In the 
month of July 1927 ho was late with 
his land revenue instalment. Ho owed 
the Crown Rs. 344. In consequence, 
the Tahsildar of Sitapur issued a citation 
upon him under the provisions of S. 147, 
Local Act 3 of 1901 (Land Revenue Act), 
directing him to appear at the Sitapur 
Tahsil on the 12th July 1927. Ho did 
not appear on that date, but ho remitted 
on 12th July 1927, a sum of Rs. 160 
and throe days later lie paid up the bal¬ 
ance. The Tahsildar, however, thought 
fit to prcsecute him under the provisions 
of S. 174, I. P. C. and the Doputy Magis¬ 
trate who tried the case convicted him 
under that section and fined him Rs. 50. 
The learned Sessions Judge has submitted 
this reference upon the ground that there 
is considerable doubt as to whether such 
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a conviction is legal and also upon the 
ground that, in any circumstances, as the 
man paid Rs. 160 on the date fixed for 
his appearance and the balance three 
days afterwards, the fine was excessive. 
I note at the beginning that we agree 
with the learned Sessions Judge on the 
second point. We consider that if an 
offence were committed by the applicant 
it was of a technical and venial nature. 
Upon the facts there is no reason to find 
that he was contumacious in his dis¬ 
obedience and it is my intention, in event 
of upholding his conviction, to suggest 
the reduction of the fine to the nominal 
fine of Ro. 1. 

The point of law before us is one that 
requires our close consideration in view 
of the fact that there is a complete differ¬ 
ence of opinion on it between the late 
Judicial Commissioner’s Court of Oudh 
and a Bench of the Hon’ble High Court 
of Allahabad. In 1910 a Bench of the 
Judicial Commissioner’s Court consisting 
of Mr. Chamier (now Sir Elward 
Chamier) and Mr. Evans decided in 
Rambali Singh v. Emperor (l), that a 
citation to appear issued under S. 147, 
of local Act 3 of 1901 is an order to 
the defaulter to appear at the time and 
placo named therein within the moaning 
of S. 174, I. P. C. and that intentional 
disobedience of it is an offence under that 
section. Tho decision in question does 
not contain full reasons. It is in tho 
main a decision 'construing tho words. 
There has been a recont decision in tho 
Allahabad High Court : Emperor v. 
Bhirgu Singh (2), in which a Bench of 
the Hon’bio High Court consisting of 
Mr. Justice Dalai and Mr. Justice Boys 
decided that tho issue of a citation to 
appear to an alleged defaulter under 

S. 147 of Local Act 3 of 1901, does not 
involvo him in any legal liability to 
attend, and that non-coinplianco with it 
doos not rondor hi m guilty of an olTenco 
under S. 174, I. P. C. Tho view taken 
by these two learned Judges is shortly 
that tho ordinary meaning of the word 

citation ” is that it is rather in the 
nature of an invitation to appear than 
of an order to attend. They thought that 
tho meaning of the word citation as 
used in S. 147 of Local Act 3 of 190L was 
similar to the word ' citation ’ as used 
in tho present Ss. 235 and 28 3 of Act 3 

(!) [I910j 13 O. C. 55= i I. C. «o6. 

(2) A. I, R. 1927 All. 122=49 All. 20a. 
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of 1925 corresponding to S. 199, Act 
10 of 1363 and S. 250 of the same Act 
and S. 169, Act 5 of 1881. 

In deciding the question referred to us 

I propose to look first at the wording of 

^ 141 . The words are as follows : 

'' hen an arroar of revenue becomes due. a 
writ of demand calling on the defaulter to piv 

tho amount within a time therein stated, or a 

oitution to.uppe.ir, m<*y issue. 

There is nothing in the section to pro¬ 
vent both tho writ of demand ” and 
the citation to appear” being issued 
simultaneously. I note first that tho 
words used are ‘ a citation to appear.” 
1 He words used are more than “a iita- 

noa.” There can bo no doubt as to tbo 

fact that the Board of Revenue considered 
that this section gave them tho authority 
to order a person to appear, for tho form 
ot the citation to appear is as follows : 

ar ^ a '“. a ■“« ° f R*.on account of 

arrears of instalment in respect of.is due 

ffii r’“ ,0 herob >' ‘1‘rected (hidayat) 
nroLJl Z th ° e '“ tlr0 arreac * “'o^said and 

process fee in respect of this summons are not 
SourtT.! Vn° U Sh0uld a PP ear before this 
1 /p! O.nd" *^*‘"l"' b * Pn'n isha bl'e" iind'e"r ' S!'' 17 4* 

The citation is headed in the Vernacular 
Summons hazri.' It is true, as tho 
learned Judges of the Allahabad High 
Court have stated, that tho construction 
plicod upon tho section by Board of Rc- 
vonuo is immaterial and tho declaration 

inv i T t0 att ° n ' 1 U P“ ni *»>able crimi¬ 
nally is also immaterial in so far as tho 

consequences of neglect to attend are con- 
corned. But the words are of importance 
n.s showing that tho Board of Revenue, on 

1 direT m '] r 0n , Ul,lt thoy havo authority 
to direct a defaulter to attend in person 

clearly are exorcising that authority [f 

hey do not have tho authority to order 
him to attend, the fact that they assort 

such authority is immaterial ; but if 

they have authority to order him to 
attend, the words used in tho form 
place beyond any reasonable doubt 

lie fact that they do so order him Thi<j 
carries mo on to tho question as to who 

aro'n IT" I" Citati °" to a >W” me or 
■ire not to be construed as an order to air 

I'car The learned Judges composing the 

Ronch of tbo Allahabad High Court to 
wliose decision I have already referred 
uvo not laid the same stress which f lay 

l».vo l,u,l rallior on tho worcl "c to- 

*'» ftlono, thoy havo^aii, 
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that the ordinary meaning of tho word 
citation” is in the nitnre of an invitation 
to appear rather than of an order to at- 
tend. I do not know whence they derived 
that meaning. I have been unable to 
discover in Stroud's Judicial Dictionary 
any definition of tho word “citation ” 
The learned Judges of that Bench do not 
appear to have’wished to look at the legal 
meaning of the word so much as the ordi¬ 
nary meaning of the word. For the ordi¬ 
nary meaning of the word I have referred 
to the 1926 Edition of Webster's New 
International Dictionary. The word 
citation is derived from the Latin word 
citatio which is formed from the Latin 

verb citare, to cite. Webster gives the 
following meanings : 

(1) An official summons or notice given to a 
p^on to appear, as before tribunal of Justice * 
hence, any summons ; the paper oontaining 
such summons or notice. ° 

Li) Act of citing a passage from a book, or 
another person, ... its own words; also tho pas- 

s.geor words cted ; quot.tion; a reference to 

decided c ises, or books of aut hority. 

Enumeration; mention ; as' a citation of 

I am unable to discover from this that 
tho word citation ” necessarily would 
ever mean an invitation. It is a sum¬ 
mons or notice. I do not say that a cita¬ 
tion is necessarily an order to appear I 
should prefer to consider it as a notice or 
an order to do something. Tho word 
summons to which tho learned Judges of 

r» '■**« ™ "i« refe,-.„c e « 

length is also not necessarily an order to 

near I A min ! nay be s »mmonod to ap- 
pear, or ho may ho summoned to do an 

The I? " 0t inV ° IV0 W»ranoe. 

' J summons used by itself will 

not convoy an indication as to whether 

appeirance is or is not required. Siml- 

arly [ should interpret the word "cita- 
, on and on this viow proceed to consi¬ 
der the analogy which tho learned Judges 

> a ye drawn from the procedure under the 
testamentary law in India. 

rirJ l fh« lt; i t l° n t0 whioh thev refer me : 

\ct VI 7 o T W S 235 0( t! >« present 
Act, JJ of 1925, which states that letters of 

■u m.mstration with the will annexed shall 

bo giantod to any legatee other than 

an un,versa or a residuary legatee, until 

■ ciUtion has been issued and published 

, the in inner hereinafter mentioned, eal- 

°" 1,10 next-of-kin to accept or refuse 
lottois of administration ; and ll,o second 

“Sr wln £ ch thu y refer is the citation 
mentioned i„ S. 283 of the same Act. 
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where in application for probate or letters 
of administration the District Judge may 
issue citations calling upon all persons 
claiming to have any interest in the estate 
of the deceased to come and see the pro¬ 
ceedings beforo the grant of probate or 
letters of administration issues. That 
section continues that the citation shall ho 
fixed up in a conspicuous part of the Court 
house and also in the office of the Collec¬ 
tor of the District and otherwise publi¬ 
shed or made known in such a manner as 
the Judge or the District Delegate issuing 
the same may direct. The ordinary me¬ 
thod of publishing citations of this nature 
is by notice in a newspapor. Now it is to 
be noted that on the forms of these cita¬ 
tions as used by this Court (and by most 
others) the citation is in the first place a 
notice. It is issued frequently not upon 
persons by name. It has a legal effect. 

Persons interested in the matter of the 
prohate or administration, who have had 
an opportunity of seeing such a notice, 
are bound by their omission to object upon 
the date fixed. The citation is not only 
a notice, but it is a notice involving con¬ 
sequences in event of subsequent inaction. 
It is not “a notice to appear' ’ but it is 
considerably more than an invitation. A 
refusal to accept an invitation involves 
no consequences. An omission to object 
after receiving this notice involves the 
consequence that consent is presumed. I 
look upon the use of the words ‘ citation 
to appear in 8 147 as meaning an order 
to appear. Why the word “ citation ” 
was used in this portion of Local Act 3 
of 190L, I am in no position to decide. I 
should not go so far as to consider that 
any subtle meaning was indicated by the 
use of the word. It is, I think, too much 
to attribute signifiemeo to the use of in¬ 
dividual word by the draftsman. Why 
the word “citation*’ is used in this Chap. 
8 whereas the word ‘ summons ” is 
used in S. 193 in Chap. 9 is possibly 
because Chap. 8 is concerned with tho 
purely fiscal act ofcollec ingland revenue 
which is in no sense a judicial or a quasi 
judicial act, and Chap. 9 is concerned 
with the procedure of revenue Courts and 
revenue officers when exercising judicial 
or quasi judicial functions. Under Chap. 
8 the Tahsildar and the Collector aro 
collecting revenue. Thoy are not perfor¬ 
ming judicial functions. Under Chap. 9 
the Court of the Tahsildar and the Courts 
of the Assistant Collector and the Collec¬ 


tor arc directed to use a certain procedure 
in exercising judicial and quasi judicial 
functions It may have been that the 
draftsman of the Act considered that an 
order to a person to appear before a rev¬ 
enue officer exercising fiscal functions wa9 
best called a citation to appear and that an 
order to such a person to appear before a 
Court exercising judicial or quasi judicial 
functions was best called a summons to 
appear. I am not in a position to decide 
the point and personally I consider it 
of very little importance. After giving 
full consideration to the views of the 
learned Judges composing the Allahabad 
Bench, I am unable to accept those views 
and accept the views of Sir Edward 
Chamier and Mr. Evans in the Oudh 
Case. I, therefore, find that S. 147 when 
it gives a revenue official exercising fiscal 
functions authority to issue a citation to 
a defaulter to appear, gives him authority 
to order that person to appear before him 
and the person is obliged to appear before 
him, if so ordered, under the penalty 
laid down by S. 171, I. P. C. which is in 
the following words : 

W hoover, being legally bound to attend in 
person or bv an agent at a certain pi »ce and 
time in obedience to a summons, notice, ‘ order 
or proclamation proceeding from any public 
servant legally competent, as such public ser¬ 
vant. to issue the samo, intentionally omits to 

attend at the pi co or time.sb 11 c® 

punished with simple imprisonmo it ‘for a term 
which may extend to one month, or with fine 
which may extend to five hundred rupees, or 
with both 


These are tho penalties for disobedience 
oboy an order of a public servant 
jally empowered to issue tho order, 
to section that if tho order comes 
)m a Court of Justice the imprison men 
ay extend to six months and tho fino 
ly extend to ono thousand rupees. I 
lisfied that Chandrika Singh was leg a y 
und to attend in person. I ain 
lisfied that he intentionally oniitte* ° 
lend and I consider that ho was >ig 1 7 
evicted. I consider, however, that 11 
enco was not of a serious nature am 
opose that, while his conviction s mu 
upheld, hi fine should ho reduce 
). 1 and that the balance of Rs. 
id by him, should ho refunded. 

Pullan J - In expressing my ^ 

3nt with the judgment just^doli' ore 

ve very little to add. S. 174, • ’ 

escribes the penalty for omission 

tend in obedience to a summons, no 
dor or proclamation by a person w i 
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legally bound to attend. The word “cita¬ 
tion” is not used in the Penal Code and 
as far as 1 am aware the word had not at 
that time been imported into any Indian 
statute. The word was introduced from 
the English law in the old Indian Succes¬ 
sion Act and Probate and Administration 
Act and is there used in a technical sense. 
These Acts have now been combined in 
the Indian Succession Act, . 9 of 1925, 
and the word appears in Ss 235 and 283. 
In neither case is it used to mean an 
order to attend the Court or a direction 
to attend the Court. It gives certain 
parties an opportunity of attending the 
Court in order to put their own ciso ho* 
fore the Court and make their own claim 
if they wish to do so. When the word 
is employed in the Land Revenue Act it 
has no such meaning. It undoubtedly 
means a direction of somo kind to appear 
in Court and this appears to have beon 
overlooked by their Lordships of the 
Allahabad High Court in the caso cited 
They have regarded this citation as being 
an invitation. If so, it is an invitation 
couched in unusual terms because the 
person invited was threatened with a pro¬ 
secution under S. L74, I. P. C., if he did 
not attend. I cannot myself regard this 
as an invitation. It was a direction to 
attend the Court. The word “citation” 
itself means a notice or a summons and 
it is probable that the draftsman of the 
land Revenue Act was using it, not in a 
technical sense such as that employed in 
tho Succession Act, but merely as a vari¬ 
ant for a notice. The intention of tho 
Court which issued this citation was that 
tho man should appear and tho Court 
v/as empowered to direct his appoaranco 
and in my opinion ho was legally hound 
to comply with that direction. This bo- 
mg so I am of opinion that his failure to 
attend laid him open to punishment under 
S. 1/4, L P C. 1 agreo, therefore, with 
the view of law taken in tho judgmont 
which his just been delivered. As to 
the sentence f consider that the cir¬ 
cumstances of the caso do not cill for 
seventy and I agree in the proposed re¬ 
duction of tho fine to one rupee. 

Ly Court. - Tho order of tho Court is 
that the conviction he maintained but 
that the line he reduced to a fine of Re. L 
| Rupee one) and that the balance Rs. 49 
n already paid, lie remitted to Chandrika 

Ningh. 

k' l) * Sent nice reduced. 
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Stuart, C. J. and Wazir Hasan, J. 

Jang Bahadur Singh and others — 
Plaintiffs—Appellants. 

v. 

Arjun Singh and others —Defendants — 
Respondents. 

F. A. No. 11 of 1927, Decided on 8th 
November 1927, from the decree of the 
Judge of the Chief Court of Oudh, D - 
9th October 1926. 

Evidence Act S. 32 (G)— Favti'y pedigree — 
Construction should not be accord ng to English 
standard—Pedigree embracing names of per' 
sons from remotest an&'stors is a r eC ord of family 
traditions—It is admissible. 

Tho word “ family pedigree ” in Cl. G should 
not he construed a-cording to the standard 
adopted by Courts of England in regard to pedi¬ 
grees of English families. Peoples of India 
and peoples of England widely differ in their 
habits of thought, modes of expression and 
indeed in their entire system of family life. 

[P 131 C 2] 

Where a pedigree brings ono down from the 
remotest ancestor to the generations living con¬ 
temporaneously with a person in whoso time it 
is prcpired, the document is a record of family 
traditions as to pedigree and of the existence of 
persons contemporaneously alive. The authen¬ 
ticity of that part of tho record which embraces 
the names of persons who existed before tho 
1 ving memory rests on the absence of anything 
showing directlv or inferentially, that the pedi¬ 
gree was pr pared with any motive other than 
the n itural motivo of preparing and preserving 
a record of family traditions relating to tho 
family pedigree. Such a pedigree is admissible 
in evidence: 30 All. 510 C.). Dist.; ll Cal 

296, lief. [VPUCl] 

K P. Misra , T. N. Ghose and Rajhi 
Prasad for Appellants. 

S.N. Sen, Niamat (Jllah , Ali Zahecr , 
Bisheshicar Prasad Misra , Harish Chan m 
dra, Bisheshar Nath, L. S Misra, C. ll. 

HarkauG, Mohammad Hasan Imam , J. 

K randan, K. B. Bhargava t and tlyder 
Ilusnn — for Respondents. 

J udgment. — These seven appeals arise 
out of four suits. Appeal No. LL is tho 
plaintiffs appeal in suit No. 1. Appeal 
No 7 is tho plaintiff’s appeal in suit No. 

2. Appeal No L8 is tho plaintiffs’ appeal 
in suit No. 3 and appeal No. 22 is tho 
plaintiffs’ appeal in suit No. 4. Tho other 
threoappeils tro defendants’ appeals in 
suit No. 3. [t will thus appear that only 
suit No. 3 has succeeded and the throe 
other suits have failed in the trial Court. 
The successful plaintiff in suit No. 3 is 
Arjun Singh. lie is also dissatisfied with 

a part of tho decree of the trial Court, 
llenco appeal No. L8. 
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For the purposes of this judgment we 
will mention the name of the first plain* 
tiff only in each suit. The other plain¬ 
tiffs are the transferees in the character 
of financiers of certain portions of the 
estate in suit. Accordingly in suit No. 

1 Sripal Singh or Sripat Singh is the 
plaintiff. In suit No. 2 Jangn Singh is 
the plaintiff. In suit No. b Arjun Singh 
is the plaintiff as already mentioned. In 
suit No. 4 Surajbali Singh is the plaintiff. 

One Raja Harihar Bakhsh Singh died 
on 8th February 1923 possessed of 
the taluqdari estate of Saraura and other 
immovable property of considerable 
value situate within the district of -Sita* 
pur in the province of Oudh. Raja Hari¬ 
har Bakhsh Singh had no issue. His - 
widow, Rani Vishunath Kuar, succeeded 
to the estate of her deceased hushaud and 
remained in possession thereof till 
23rd June 1924, on which date she died. 
The question as to title to succession arose 
on the death of the widow and as is usual 
in such cases a scramble ensued. The 
scene of scramble was first laid in the 
revenue Court of Sitapur which took up 
proceedings for mutation of names con¬ 
sequent on the death of Rani Vishunath 
Kuar. The number of claimants was 
largo but we are now concerned with the 
plaintiffs of the suits mentioned above. 
There were alsosome proceedings under t he 
provisions of S. 145, Criminal P. C. The 
result has boon that the disputed estate 
was placed into the hands of a receiver 
whoso possession was maintained by the 
trial Court until execution proceedings 
were taken by the successful party under 
the decree of that Court. The nature of 
the relief, therefore, sought in these suits 
is ono of declaration of title. The Court 
of revenue accepted the titlo of one Jag- 
mohan Singh in respect of the taluqdari 
estate and some other villages. In res¬ 
pect of the non-tab qdari immovable 
property titlo was adjudged in favour of 
Arjun Singh. The claims of all others 
wore rejected. 

In suits Nos. 1, 2 and 4 the plaintiffs 
attack the title of Arjun Singh to the 
non-taluqdari immovable property and 
each sets up titlo in himself. They do 
not challenge Jagmohan Singh’s title to 
the taluqdari estate. In suit No. 3 Arjun 
Singh claims title to the taluqdari estate 
and certain moveable property. The chief 
defendant in his suit is Jagmohan Singh 
who obtained the order of mutation of 


names in his favour from the Court of 
revenue. 

The trial Court has dismissed Arjun 
Singh’s suit in so far as the relief fora 
declaration of title to the taluqdari estate 
and five other villages was concerned and 
has decreed it in respect of some non- 
taluqdari immovable property which 
was not awarded to him by the Court of 
revenue and some moveable property. 

On the question of title as to the 
taluqdari estate the trial Court has found 
that Jagmohan Singh belongs to the 
senior line though remoter in degree than 
Arjun Singh to the common ancestor. The 
finding that Jagmohan Singh belongs to 
the senior line was challenged in the 
memorandum of appeal No. 18 filed by 
Arjun Singh but was expressly abandoned 
by his learned advocate, Dr. S. N. Sen, 
at the hearing of the appeal. The matter 
argued on his behalf in so far as the ques¬ 
tion of title is concerned is that his an 
cestor, Shahji, son of Girdhar Das, and 
Raja Harihar Bakhsh Singh’s ancestor, 
Bhim Singh, another son of Girdhar Das, 
were born of the same mother while Jag 
mohan Singh’s ancestor, Rai Gaj Singh, 
a third son of Girdhar Das. was born of a 

different mother. It is contended that i 

these premises are established in fact 
Arjun Singh has a preferential title to 
the taluqdari estate under Cl. 10, S. 

Act 1 of 1869. As to the five villages, 
the finding of the trial Court is that m 
the event* which havo happened those 
villages must he treated as taluqdari P 10 
perty. Arjun Singh impugnes the cor 
rectness of this finding and it is argue 
on his behalf that these villages shou < 
bo treated as non-taluqdari property 0 
which ho is entitled according to the lint 
ing of the trial Court. These are the on > 
two points involved in Arjun Singh s ap ¬ 
peal No. 18 and, as already stated, a P f 
peals Nos. 8, 10 and 21 are the defendants^ 
appeals against the trial Court s decio 
in favour of Arjun Singh's title to non 
taluqdari property in Arjun Singh s 
No. 3. Arjun Singh’s title to such 
perty rests on the finding of the 
Court that ho is the 7th in degree in 
scent from the common ancestor, 
finding is correct then it is agrees 
the plaintiffs Jangu Singh and Suraj 
Singh must fail as they are lowoi m 
greo than Arjun Singh. As 9 .. c 

title of the plaintiff, Sripat Suig . 

finding of the trial Court is that 


suit 

pro" 

trial 
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Singh has failed to establish his relation* 
ship with the propositus, Baja Harihar 
Bakhsh Singh. If this finding is reversed 
then it is agreed that Sripat Singh and 
Arjun Singh will share in equal moities 
in the non*taluqdari estato if the finding 
that Arjun Singh is in the 7th degree is 
upheld. 

The case of the plaintiffs, Jangu Singh 
and Surajbali Singh, is that they stand 
in the 8th degreo and Arjun Singh in 
the 9th degree of descent from the com¬ 
mon ‘ancestor. The precise matter for 
determination, therefore, as between 
these two plaintiffs and Arjun Singh is 
the relative nearness of their degree of 
relationship with Raja Harihhar Bakhsh 
Singh. • 

On the statement of the case and the 
findings of the trial Court as given in the 
preceding portion of this judgment three 
main questions of fact emerge for deci¬ 
sion : (1) Is Sripat Singh a relation of 
the propositus ? (2) Is Arjun Singh 9th 
in degree of descent from the common 
ancestor ? (3) Were Shahji and Bhim 
Singh born of one mother and Rai Gaj 
Singh of a different mother ? A further 
subsidiary question for decision is as to 
whothor the five villages mentioned above 
are taluqdari or non-taluqdari property. 

We desire to state broadly at the out¬ 
set that in spito of the elaborate criti¬ 
cs 03 which we have heard in the argu¬ 
ments addressed to us from the Bar wo 
find no serious defects in the 'grounds on 
which the learned Judge of the trial 
Court has accepted or rejected the oral 
testimony produced by the parties in 
those cases. Tn the midst of the alarm¬ 
ing conflict in the oral testimony wo pro¬ 
pose to adopt for our own guidance two 
tests : (1) Which sot of this conflicting 

ovidonco is consistent with documentary 
evidonco : and (2) with facts established 
beyond roasonablo doubts and with nro- 
babilities. 

Is Sripat Singh a relation of Raja 
Harihar Bakhsh Singh ? As alroady 
stated, tho trial Court's answer to this 
question is in tho negative. After pro¬ 
longed and careful consideration of 
the merits wo have come to tho conclu¬ 
sion that the finding of tho trial Court 
must bo affirmed. Having regard to our 
agreement with tho trial Court wo do not 
fhink that it is necessary for us to enter 
into any elaborate discussion of tho evi¬ 
dence produced in support of or in oppo¬ 


sition to Sripat Singh’s case. We pro¬ 
pose to confine our attention to promi¬ 
nent and outstanding characteristics 
of the evidenco in this behalf. 

In the pedigree at the begining of the 

trial Court’s judgment it will bo noticed 

that none of the six sons of Girdhar Das 

was Shahji. Sripat Singh claims to be 

the descendant of Shahji. The precise 

line of descent on which he relies is as 
follows: 

Girdhar Das , 

j ••• ••• i 

Shahji .. 

| * # * • • • 

Kumba Singh ... ... 3 

Mohkara Singh ... . 


Jawahir Singh 
Ranjit Singh 


5 

6 


- » ' r — v.. ,, 9 / 

There is no controversy upto and in¬ 
clusive of Mohkam Singh. There is also 

no serious controversy as to tho fact that 
Sripat Singh is the son of Ranjit Singh, 
who was the son of Jawahir Singh. The 
controversy, therefore, centres on the ques¬ 
tion as to whether Jawahir Singh, grand¬ 
father of Sripat Singh, was the son of 
Mohkam Singh, The sheet-anchor of 

bnpat Singh s case in proof of the link 

in dispute is a document which exists 
on the record of a file of the second sum¬ 
mary settlement of the Saraura estate, 
which is the estate now in dispute, iu 
the distnct of Sitapur. A certified copy 
o this document (Ex. G) is on tho record 

u M'ltrft 0180 We lmve before 

us, as the tnal CJourt had before it, tho 

document^ 0 ? e , ttlem ! nt ,Ho in which this 

genu no fr ,StS - " this is 

that S, in f « r ° ,‘ S n ° (loubt whatsoever 

and fur h 18,1 ? caso is entity proved 

7th ?„ M e °i?, W0 , r<lown tl,at is fro,n tl10 

t to the 8th degree in descent from tho 
co non ancestor. On an elaborate con¬ 
sideration of every material circumstance 
oaiingon the question as to whether 
this document is a genuine document or 
otherwise, the trial Court has come to 
tho conclusion that it is not. 

It may bo that wo do not agree with 
omo part of the reasoning adopted by 
the learned Judgo of tho trial Court 
"ut it will servo no useful purpose to 
emphasize tho points of difference bet¬ 
ween tho learned Judgo and ourselves 
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because we find ourselves in entire agree¬ 
ment with the final conclusion of the 
learned Judge that this document is not 
a genuine document. It is much to he 
regretted that papers of such serious im- 
poi tance as tho settlement filo contains 
could be approached for the purpose of 
being tampered with. 

The province of Oudh wag annexed to 
the British territories by Lord Dalhousie, 
Governor-General of India, on the L3th 
February 1856. Immediately following 
the annexation inquiry regarding land 
tenures in Oudh and rights in such 

tenures was undertaken. Little progress 
was made in this direction before the 

Mutiny of 1857 broke out. Most, if not 

all, of the information which was at an 
immense expense and labour obtained and 
recorded in the course of the inquiry then 
made was destroyed in the Mutiny. The 
inquiry came subsequently to be known 
as the first summary settlement or the 

summary settlement of 1856. After tho 

military occupation of the province of 
Oudh by the British troops and the esta- 
is imcnt of peace in the land consequent 
lereon Lord Canning’s famous proclama- 

m?, 1 ? ° f f t J he » l5t ! 1 March 1858 w as pro¬ 
mulgated. By tho effect of this proclama-' 

t on the proprietary right in the soil of 

be province of Oudh was confiscated to 
the British Government. The Govern¬ 
ment reserved to itself the authority to 

dispose of that right “in such manner as 
o t may seen fit ” The first step taken 
n the direct, 0 ,, of bestowing and settling 
t. les in the lands of Oudh was the inquiry 
which subsequently came to he known as 

tho second summary settlement. Tho 

decision of the tribunals conducting this 
the°M 8U mmary settlement consfitu.es 

the Magna Char a of tho people of Ou lh 
in the matter of their proprietary rights 
in the soil of t| 10 province. Tho sanads 
subsequently granted to the taluqdars of 

Oudh merely recognised title adjudged in 
then favour at tho second summary 

the °n?rA a \ L ° rtl Manning's letter of 
the 10th October 1859 shows 

The above are historic.I facts. Those 
wh° l^yo knowledge of tho procedure 
adopted by the Courts of the second sum¬ 
mary settlement can safoly vouch for tho 
fact that the files of those Courts con¬ 
stitute in a large majority of c ises the 
fountain-head of titles and no titles after 
the tabula arasa created by Lord Canning’s 
I reclamation of the 15th March 1858. 


Everybody who has or had connexion 
with anv piece of land in Oudh is aware 
of it. Therefore every person who con¬ 
ceives the prospect of a claim on title to 
any landed estate in Oudh first turns his 
attention to the files of the second sum¬ 
mary settlement in search of proof or 
disproof of such claims. "Raja Harihar 
Bikhsh Singh died in February 1923. 

Virtually the question of succession to 
his estate opened then. His widow lived 
for a short period afterwards and died 
on the 23rd June 1924. Baja Harihar 

Bikhsh Singh had died without any issue. 
Tho search for tho heiT or heirs to his 
estate was to«be made amongst his distant 
collaterals. 

In the natural course of things 
this search must have begun immediately 
after the death of the said Baja. This 
is a natural presumption in the circum¬ 
stances of the case blit it is in evi¬ 
dence that the scramble for succession 
commenced almost beforo the last breath 
had gone out of the body of Rani Yishu- 
nath Kuar. Sri pat Singh stands up as 
one of the claimants. The first applica¬ 
tion which he makes is dated 16th 
July 1924 (Ex. A-41), which does not 
seem to have reached tho hands of the 
Tahsihlar in charge of tho inquiry until 
tho 18th July, the last date fixed for 
receiving tho claims and objections. 
Sripxt Singh did not present this applica¬ 
tion to tho Tahsildar in person. Ho sent, 
it by registered post. We think that had 
this document been in existence on the 
settlement filo at any time previous to 
16th July 1924 Sripit Singh would either 
file a certified copy of the si mo along 
with his application of the 16th July 01 
at. tho least some mention of it would 
have been male in the application itsolf- 
Neither of tho two things happened. 

Wo infer, therefore, that this document 
now under consideration was not in exis 
tonco at that time. (Tho judgment then 
discussed the evidence relating to this ant 
concluding that, tho document was not. ft 
genuine document, proceer led.) After the 
finding record a 1 above very little remains 
of Sripat Singh’s case. It is sail that 
several members of tho family visited 
on several occasions tho holy places ° 
Benares and Muttra on pilgrimage ant 
that entries wore made of tho names o 
visitors and also of some of their imm° 
diate ancestors in the hooks kept by u 
Priests, who attended on tho visitors- 
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Some of such books are produced in the 
cise. Those of Muttra priests are not 
before us. They were apparently taken 
back by the witnesses who produced them 
in the trial Court and no attempt was 
inudo by Sripat Singh or on his behalf to 
produce them ag tin for our observition. 
In the absence of the origin ils, therefore, 
wo have no reason whatsoever to disigreo 
with the finding of the trial Court that 
the hooks are wholly unreliable. The 
only hook, therefore, which remains to he 
examined and hts a direct heiring on the 
issue in question is the one which has 
come from Benares and the relevant entry 
is Ex. L6 3. The appearance of the hook, 
the manner in which it is maintained, 
the blank pages at frequent intervals and 
the position of the person from whose cus- 
tody it has come will not justify any pre¬ 
sumption in favour of the genuineness of 
the entry in question under S. 90, Indian 
Evidence Act, 1872. The trial Court has 
lofused to mike any such presumption 
and wo think rightly. The writing of 

the entry is sought to ho proved by the 
evidence of a witness called Ganpit Rii. 
According to him this entry is in Bisram 
Singh’s handwriting with which the wit¬ 
ness professes to ho familiar but he broke 

down in cross-examination when he was 
confronted with another writing in the 
same character which ho identified as 
Bisram Singh’s writing though admittedly 
i was not his. The learned Judge in the 
trial Court doos not accept the statement 
ot Uanpit Rai as worthy of credence and 
we have hoard nothing in arguments to 

induce us to como to a contrary opinion. 

lor the reason already stated, we refrain 
101,1 entering into any discussion of tho 

oral evidence produced by Si ip it Singh 

in support of his c iso. This evidonce w is 
road to us in extenso by the learned 
counsel, Sir Ali Fmam, who argued the 
appeal on behalf of Sripit Singh, [f 
document iry evidence produced by Sripit 
^mgh fails to ostiblish his c ise either 
direct I y or oven by furnishing any corro* 
borat ion of the on I evidence we feol no 
imitation in accepting the opinion of the 
nul Court as to the value of the oral 
evidence produced by Sripit Singh. 

Apart from the oral evidence produced 
ft; Aj'imi Singh in rebuttal of Sripit 

ngh s case there is one document which 
ioads to an inference that hid there boon 
*! V other descendant than Bisram Singh 
1 »vo at, the time of the regular settlement 


of the district ho would have been men¬ 
tioned in this document. It is Srip t 
Singh s case th it his father, Ran jit Singh, 
was then alive, Rinjit Singh’s name is, 
however, not mentioned: only Bisr«m 
Singh s name is mentioned in this docu¬ 
ment. This is Ex. C88. It purports 
to l>o the history of Saraura family 

prepared by some official of the British 
Government during the progress of the 
first regular settlement of the district of 
Sitapur. So far as it is a record of 
ti adit ions as to ancient events, it is 
h ud'y of much evidential value but there 
is no reason to doubt its authenticity 
115 to t lie record of contemporaneous 
events. We may mention hero that there 
appears to he some interpolation in des¬ 
cribing Bisram Singh’s degree of relation¬ 
ship with Shahji and it is agreed at the 
Bar on both sides that the appirent 
interpolation should bo discirded altoge¬ 
ther. Sripit Singh’s appeal, therefore, 
fails. 

Tho second question framed by us. 
namely, is Arjun Singh ninth in degree of 
descent from the common ancestor brings 
into relief the issue which the other plain* 
tills have raised against Arjun Singh’s 
claim of being tho neirest collateral alive 

of tho late Raja Harilnr Bakhsh Singh. 

Arjun Singh traces his descent as follows: 

Gird bar Das ... ... i 

Shahji 

I 

Kumbha Singh 


Molik tm Singh 


Ram Bikhsh Singh 


Bisr on Singh 


2 


3 


Arjun Singh plaintiff 

His opponents set up 
pe ligroe : 

Gird bar Das 


• • • 


• • • 


• • * 


• • 


5 


6 


t 


the following 


Shahji 

Kumbha Singh 


Mohk im Singh 
Gosh.i Singh 
Fateh Singh 


• • • 


• t • 


• • • 


• • • 


• • • 


• • • 


• • • 


• • • 


• • 


• • • 


0 


G 


Rain B.ikhsh Singh ... 


Bisr.nn Singh 


• • • 


Arjun Singh, plaintiff 


• • • 


H 


0 
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On a comparison of the two pedigrees 
it will be seen that Arjun’s opponents 
introduce two more mines successively, 
Gosha Singh and Fateh Singh, between 
Mohkaui Singh and Ham Bakhsh Singh. 
If the defence is true then obviously 
Arjun Singh has no title in any portion 
of the estate in dispute. The title in 
that event, would vest in Jangu Singh and 
Suraj Bali Singh, who are 8th in degree 
from the common ancestor. The relevant 
portion of the pedigree tracing dosvn the 
descent of Jangu Singh is as follows: 


Girdli^r Das 


Rai G<ij Singh 


S.idh »n Singh 


Inayat. Sh.ih 


• • • 


• • • 


• • • 


• • • 


Aj ib Singh 


UmiMo Singh 


• • • 


• • • 


i 

Bhabhuti Singh 
Jangu Singh plaintiff 

And that of Surajbali 
follows: 

Girdhar Das 


2 


8 


Singh is as 


Hurbans Rai 


Dulah Rai 


Mohkam Singh 


• • • 


• • • 


• • • 


• • • 


• • • 


• • • 


2 


3 


Nelial Singh 


• • 


• • • 


Bhup Singh 


• • 


• • 


o 

f> 


Balwant Singh ... *7 

Surajbali Singh plaintiff ... g 

These pedigrees aro no longer in dis¬ 
pute. They were expressly admitted 
before us. The trial Court has found 
that Gosha Singh and Fateh Singh are 
mythical persons introduced by Jangu 
Singh and Surajbali Singh for the pur¬ 
pose of defeating Arjun Singh’s title as 
against thoir own. We think that tho 
finding is correct. (Tho judgment then 
discussed tho evidence and proceeded ) 
We have already observed that there is no 
documentary evidenco in support of tho 
same. In this stato of things we aro not 
prepared to disagreo with the opinion of 
tho learned Judge in tho trial Court that 
tho oral evidence produced by Jangu 
Singh and others in support of tho case 
just now mentioned is unreliable and can¬ 
not bo safely made tho foundation for a 
judicial finding as to the existence of 


Gosha Singh and Fateh Singh. This 
being so, Arjun Singh’s case that he is 
in the 7th degree of descent from the 
common ancestor and that consequently 
he is the nearest collateral alive entitled 
to succeed to the estate of Raja Harihar 
Bakhsh Singh remains unrebutted. It 
was not seriously disputed that if the 
two steps constituted of Gosha Singh 
and Fateh Singh did not exist in fact 
and Sri pat Singh’s case fails on merits 
altogether Arjun Singh must be taken to 
have proved his case. ' 

We may, however, briefly state the 
merits of Arjun Singh’s claim. It is not 
disputed now, and indeed it was not 
seriously disputed in the trial Court, that 
Arjun Singh is the de-Cendant of Shahji, 
one of the sons of Girdhar Das. It is 
also not disputed that Mohkam Singh 
was the grandson of Shahji. It is further 
proved by documentary evidence of un¬ 
impeachable nature that Arjun Singh is 
the son of Bisram Singh (Exs. A8 and 
A ( )). It is also proved by similar evi* 
denco that Bisram Singh was son of Ram 
Bakhsh Singh (Ex. A7). What remains 
now for Arjun Singh to prove for the 
success of his title is tho fact that Ram 
Bakhsh Singh was the son of Mohkam 
Singh. This link of relationship is proved 
by oral evidence. (Tho judgment here 
discussed tho evidonco of some witnesses 
and proceeded). 

Thero is, however, ono piece of docu - 
mentary evidence produced in this 
caso by Thakurain Sheoraj Kuar at 
the instance of Arjun Singh, which 
neods mention here. This is a pedigree 
(Ex. A53). The lady states that it has 
been with her for tho last 21 years and 
that it has been all along with her 
amongst tho papers relating to tho estate 
of Sara lira. The mutation, to which the 
lady refers, should not bo confused with 
the mutation following on tho death of 
Raja Harihar Bakhsh Singh. She moans 
tho mutation following on tho death of 
her husband which was made in her 
favour. When originally tho pediyiee 
was found 2L years ago in tho papers ot 
tho lady’s husband it was Mahraj Balia 
dur her mukhtar, who had made n 0 
search. Tho papers were kopt ii> the 
mardana portion of tho house and wore 
in charge of tho diwan. Tho leatno( 
Judge of tho trial Court has accepted the 
statemont of the lady as true and we 
have no reason to take a contrary view. 




1928 


_ Jang Bahadur Singh v. Arjun Singh 


Dargahi Lai (D. \V. 18) has given evi¬ 
dence in proof and in support of this 
pedigree. Ho is a patwari of 50 years of 
ago. Ho was in the service at Saraura 
about 30 years ago. Ho was a moharrir 
under Bhawanidin who was tho mukhtar 
of Ganosh Bakhsh Singh, husband of 
Thakurain Sheoraj Kuar. Ho states that 
the pedigree is in the handwriting of 
Bhawanidin and that lie had seen it 
while he was in service at Saraura. It 
was kept in the office of Diwan Mahtab 
Rai. At that time, he says, Ganesh 
Bakhsh Singh was alive and was the 
owner in part of the Saraura estate. We 
think that the witness is a truthful wit¬ 
ness and nothing was elicited in cross- 
examination which could throw doubt 
on his credibility. The fact that Bha¬ 
wanidin was in the service of the family 
is proved by documentary evidence 
(Exs. C46 and AlO) : the fo rmer of the 
year 18G7 and the latter of the year L8G4. 
Ex. C4G is a pedigree existing in the 
settlement filo of village Alaipur. It 
seems to have been made for the purpose 
of preparing the khewat of village Sara¬ 
ura and bears the signature of Uman 
Prasad in the handwriting of Bhawani¬ 
din, general agent. Ex. AI0 is the 
wajib-ul-arz of village Alaipur. Amongst 
others it boars, at the end, the signature 
of Uman Prasad written by the pen of 
Bhawanidin, general agent. 

There is no reason to doubt the authen¬ 
ticity of these signatures. It will ho 
l emembored that Uman Prasad was the 
father of Ganesh Bakhsh Singh, husband 
of Thakurain Sheoraj Kuar. It will thus 
appear that a part of the statement of 
Bargain Lai is supported by documentary 
evidence. It follows that Ex. A53 is a 
pedigree kept and maintained by Ganesh 
Bakhsh Singh and has now como bofore 
the Court from the custody of his widow 
who found it amongst the papers of her 
husband. There is little doubt, therefore, 
as to its genuineness. The learned Judge 
of the trial Court has, however, ruled it 
out of evidence on the ground that it is 
not a “ family podigroo” within the 
meaning of Cl. (G), S. 32, Indian Evidence 
Act, 1872. Wo do not agree with the 
learned Judge. The words “ family podi- 
|k»'ce’' in the clauso mentioned above 
should be construed to mean a “ pedigree 
of the family” and having regard to the 
class of people to which the clause was 
intended to apply generally we have no 
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doubt iu our mind that the pedigree in 
question is a family pedigree. 

It seems to us that the words " family 
pedigree”, in Cl. G, should not he con¬ 
strued according to the standared adopted 
by Courts of England in regard to pedi¬ 
grees of English families. Peoples of 
India and peoples of England widely 
differ in their habits of thought, modes 
of expression and indeed in their entire! 
system of family life. Its very form and 
appearance impresses it with the charac¬ 
teristics of a pedigree of an Indian Hindu 
family. The first name mentioned is 
Maldeo and he is described as the highest 
ancestor. The name is placed between 
two figures of peacocks facing each other. 
On the crests of the birds is placed the 
name of Karandeo in a circular flowor 
form. From this circle spring two lines 
one on the right and the other on the left 
and each line is made up of two fishes. 
On the head of the last fish on the right 
side is the name of Harihar Das Then 
come Harihar Das’s two sons whose bran¬ 
ches cover nearly the exact half of the 
entire space on the right hand side. On 
the head of the last fish on the left side 
is the name of Nanda Das, the second son 

of Karandeo. After Nanda Das, and is¬ 
suing fiotn him there are two branches 

of his two sons, Ja 0 at Singh and Girdhar 
Das. 

As against Jagat Singh, the entry 
is that ho embraced Islam and his des¬ 
cendants aro to he found in the village of 
Gauria Hasanpur. Jagat Singh’s line is 
not traced down. From Girdhar Das, 
the other son of Nanda Das, issuo six 
branches showing his six sons, Rai Gaj 
Singh, Blum Singh, Shahji, Kesri Singh 
issue I ess, Hans rai zamindar of Bijwamaue 
and Harbans Rai. The lino of Rai Gaj 
omgh is trace! down to Ganesh Singh, 
athei of Jaginohan Singh, who has suc¬ 
ceeded to the taluqdari estate under the 

* orders of the mutation Court. It is also 

traced down to. Blmbhuti Singh, father 
of Jangu Singh, the claimant in suit 
No. 2. In the lino of Bhim Singh the 
pedigree comes down to Raja Harihar 
Bakhsh Singh, and also to Gajadhar 
Bakhsh Singh, husband of Thakurain 
Sheoraj Kuar. Tho lino of Shahji brings 
us down to Arjun Singh, plaintitf in suit 
No. 3, who has succeeded to tho non- 
taluqdari estate under the orders of the 
mutation Court. The lino of descent 
fiorn Mohkam Singh claimed by Sriput 
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Singh docs not exist. The line of Har- 
bans Rai is traced down to Surajbali 
Singh, plaii tiff in suit No. 4. 

It will bo seen from what has been 
stated above that the pedigree under con¬ 
sideration brings us down from the re¬ 
motest ancestor to the generations living 
contemporaneously with Gajadhar Bakhsh 
Singh, husband of Thakurain Sheoraj 
Kuar, in whose time it was prepared. The 
document is, therefore, a record of lamily 
traditions as to pedigree and of the exis¬ 
tence of persons contemporaneously alive. 
The authenticity of that part of the 
re ord which embraces the names of per¬ 
sons who existed before the living memory 
rests on the fact that there is nothing on 
the record to show, directly or ireferen¬ 
tial ly, that the pedigree was prepared 
with any motive other than the natural 
motive of preparing and preserving a 
record of family traditions relating to the 
family pedigree. 

As agiinst the admissibility of the 
pedigree (Ex. A53) our attention was 
drawn to a decision of their Lordships of 
the Judicial Committeo in Kalha Prasad 
v. Mathura Prasad (i). In this case the 
plaintilTs gave in evidence at the trial 
three pedigrees ; the last one was ruled 
out of evidence as having been made post 
litem mo to. Tho second was admitted 
as a declaration made by deceased member 
of a family touching the family reputa¬ 
tion or tradition on tho subject of his 
descent made anto litem moto. The first 
pedigree w is also admitted in evidence 
under tho same conditions as the second. 
As regards ail tho three pedigrees their 
Lordships observed : 

They are not ancient family records handed 
from generation to generation and added to as a 
member of tho family dies or is born but docu¬ 
ments drawn up on a particular occasion for a 
specific purpose by members of the family, and 
must accordingly be treated as mere declarations 
made by the persons who respectively drew them 
up or adopted them. 


As to tho pedigree beforo us it is not 
shown to have he mi drawn up on u parti¬ 
cular occasion for a specilic purpose as 
the three pedigrees bofore their Lordships 
were nor do wo think that tho first, por¬ 
tion of tho oh ervation of their Lordships 
is intended to lay down an exhaustive 
definition of “ family pedigree” as used 
in Cl. 6, S. 32, Indian Evidence Act, 
1H72. Those two words simply indicate 


(1) [1909] 30 All. 510=1 I. C. 175 = 
100=11 O. C. 302 (P. CJ. 


the highest and tho best type of a family 
pedigree. The decision does not show 
that a pedigree not conforming to that 
standard cannot be a family pedigree. On 
these grounds we think that Ex. A53 is 
admissible in evidence. 

This pedigree proves facts which stand 
proved independently of it as has already 
been shown. Those facts, it will bo 
remembered, are these : (1) Sri pat Singh 
is not a descendant of Mokhara Singh and 
(2) Arjun Singh stands in the 7th and 
not in the 9th degree of descent from tho 
common ancestor. There is, however, one 
more fact proved by this pedigree, which 
has a very serious effect on Arjun Singh s 
claim to tho taluqdari estate. This 
is a document which has been produced 
before the Court at the desire of Arjun 


Singh and he has all along relied on it. 
As already observed, Arjun Singhs chief, 
indeed tho only opponent, in tho matter 
of his claim to the taluqdari estate, is 
Jagmohan Singh. Jagmohan Singhs 
learned advocate, Mr. Bisheshar Nath 
Srivastava, admitted both the genuine¬ 
ness and tho admissibility in evidence 
of this pedigree (Ex. A63). The exact 
significance of what wo have just now 
said will appear when wo comotodea 
with the third question in tho case This 
finishes the appeals of Jangu Singh an 
Surajbali Singh, both of which fail. 

Tho third question for decision is ftS 


follows: # 

Wore Shahji and Bhim Singh ° 
one mother and Rai Gaj Singh of a dit ° 


rent mother ? 

This question exclusively relates o 
Arjun Singh’s claim for tho taluq ari 
state and tho contest to that estato i 
between him and Jagmohan Singh. 
second summary settlement, folio'' in » 
tho suppression of tho Mutiny of , o 
tho Saraura estato in the district of 1 ^ 
pur was made with Ganga Bakhsh ^ 1 ' 

father of the last mile holdei, 


Harihar Bakhsh Singh, in tho yonu 


• 1859. 

•eel at 


Subsequently his namo was entereu « 
No. 85 of List L and at No. 32 of List - 

of the list prescribed by S. 8, Ac- 
1862. On tho death of Ganga 
Singh, succession to whoso estate ^ 


5 of s. a 


he governed by tho provisions oi * • , 

the Act, his only son, Harihar * . 

Singh, succeeded. On tho death o 
bar Bakhsh Singh, intestate, h * s wu \ ' 
R ini Vishwanath Knar, succeeded un 
01. 6 ot the samo Act and it is ft » 


35 I. A* 
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that on the death of the widow succes¬ 
sion to the Saraura estate is controlled 

by Cl. 10, S. 22, Act 1 of L869. It was 
admitted by Arjun Singh’s learned 
counsel before us that Rai Gaj Singh was 
the oldest of the six sons of Girdhar Das 
and therefore Jagmoh&n Singh, descen¬ 
dant of Rai Gaj Singh, though four deg¬ 
rees lower from the common ancestor 
than Arjun Singh is, if nothing else is 
proved, entitled to succeed to the taluqa- 
of Saraura under the provisions of Cl. 10, 
S. 22, Act I of 1869 as being the nearest 
male agnate according to the rule of 
lined primogeniture. * Arjun Singh’s case, 
however, is that his ancestor, Shahji, and 
Raja Harihar Bakhsh Singh’s ancestor, 
Bhim Singh, the two brothers, were born 
of one mother while Rai Gaj Singh, the 
third brother, the ancestor of Jagmohan 
Singh, was born of a different mother and, 
therefore, on the principle of preference 
of full blood over half blood he is entitled 
to oust Jag nolian Singh from his right 
to the Saraura estate 

Obviously the first stop which Arjun 
Singh must prove for the success of his 
case is the question of fact just now men¬ 
tioned. The finding of the trial Court 
is against Arjun Singh and after a care¬ 
ful consideration of the evidence and tho 
arguments in this connexion we have 
come to the conclusion that the finding 
must be maintained. (Tho judgment dis¬ 
cussed tho evidence on this part of tho 
c iso and proceeded.) We are of opinion 
that tho most elective and almost c in¬ 
clusive rebuttal of Arjun Singh s case on 
this point is furnished by his own docu¬ 
ment (Lx. A63), tho pedigree produced 
at his instance by Thakurain Sheor.ij 
Kuar and which wo have discussed al¬ 
ready at some length. It will be re¬ 


membered that Blum Singh, one of the 
six sons of Girdhar Das and from whoir 
Raja Harihar Bakhsh Sing!) descended 
had a son Sadhai Singh. According tc 
this pedigree Sadhai Singh had two sons 
Dularo and Man Singh. Against the name 
of Du lari tho entry is “born of one wile’ 
and against tho name of Man Singh the 
entry is “born of the socond wife.” It is 
therefore, highly probable that if Shahj 
and Bhim Singh wero born of one mothoi 
and their other four brothers of adiiTorenl 
another this pedigree would have men 
Boned that fact. There is at least one 
more such entry in this pedigree ainongsl 
the descendants of Harihar Das, one o 


the sons of Karandeo, grandfather of 
Girdhar Das. There is another docu¬ 
ment on this record which leads to the 
same conclusion. Ex. Do is a pedigree 
which Raja Harihar Bakhsh Singh had 
filed in a suit between himself and his 
grand-uncle, Uman Prasad, in the Court 
of the District Judge of Sitapur in the 
year 1881. Tho authenticity and the ad¬ 
missibility in evidence of this pedigree 
has been all along conceded by all parties. 
In this pedigree also Sadhai Singh’s son 
Dund Singh (or Dularo Singh) is stated 
as born of the first wife of Sadhai Singh 
and his second son, Man Singh, is stated 
as born of his second wife. There is no 
such entry against the names of any 
of the six sons of Girdhar Das. We, 
therefore, uphold the finding of the trial 
Court on this question. 

Having regard to this findiug of fact it 
is not necessary to decide the question as 
to whother full blood should be given 
preference over half blood in selecting an 
heir under Cl. 10, S. 22, Act I of lb69. 


It now remains to decide the subsi¬ 
diary question in Arjun Singh’s appeal as 
to whether the five villages (U Bauna- 
bhari, (2) Mau (3), Jajaur, (4) of 
Kathwa and (5) \\ of Himmat Nagar 
should he treated as taluqdari property or 
as non-taluqdari property. Arjun Singh ’9 
case is that it is non-taluqd iri property. 
Jagmohan’s case is th it it is tiluqlari 
property. The trial Court has decided 
this question in favour of Jag no Inn 
Singh by applying the doctrine of merger 
and tho argument on behalf of Ar|un 
Singh before us was merely devoted to 
showing that there was n > merger. vVe, 
however, think, as we intimate 1 at tho 
healing, that there was no question of 
merger in tho circusmtances be a ing on 
this part of the c ise. It w is agreed and 
it is also proved by the kahuliat issue 1 at 
tho settlement of 1864 lEx. C6) that tho 
vdluges mentioned above formed part of 
the Saraura estate in respect of which 
Ganga Bikhsh Singh’s name was entered 
in the two lists 1 and 2 prepared under 
S. H, Act 1 of 1869. It follows and was 
not disputed that the villages in question 
formed part of the taluq lari estate of 
Saraura which on the death of Ganga 
Bakhsh Singh devolved by right of in¬ 
heritance on his only son, R ij i Harihar 
Bakhsh Singh, under Cl. 1, S. 22, Act. 1 
of lb09. 
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In spite of the settlement of the entire 
Saraura estate with, and the grant of a 
sanad for the same to, Ganga Bakhsh 
Singh claims were made hy Uman Prasad, 
uncle, and Bisheshar Bakhsh, the first 
•cousin, of Ganga Bakhsh Singh for a 
share in the estate of Saraura. This dis¬ 
pute was settled by a compromise dated 
4th May 1864. According to this com¬ 
promise the whole estate was divided 
into three portions, viz., 

Ganga Bakhsh Singh ... One half. 
Bisheshar Bakhsh ... One fourth. 

Uman Prasad ... ... One fourth. 

In recognition of the taluqdari title 
•conferred by the settlement and the sanad 
on Ganga Bakhsh Singh, Uman Prasad 
and Bisheshar Bakhsh agreed to pay to 
Ganga Bakhsh Singh taluqdar 

along with tho instalment (of revenue) Rs. 10 
per cent on account of taluqdari right on the 
present Government revenue or on such amount 
as may hereafter bo assessed from time to time. 

Subject to this superior right in favour 
of the taluqdar, Ganga Bakhsh Singh ac¬ 
quired complete proprietary rights in tho 
property allotted to him under the com¬ 
promise of tiie 4th May L864. Tho con¬ 
struction of t\iis compromise was the 
subject-mattor of a contoversy between 
Harihar Bakhsh Singh and Uman Prasad 
which arose after tho death of Bishoshar 
Bakhsh Singh’s widow. Harihar Bakhsh 
Singh’s claim was that on tho true con¬ 
struction of tho agreement of the 4th 
May 1864 the property allotted to Bishe¬ 
shar Bakhsh % Singh reverted to him on 
Bisheshar Bakhsh Singh’s death in the 
year 1864 but that under an agreement 
in a litigation of 1867 between Ganga 
Bakhsh Singh and the widow of Bisho¬ 
shar Bakhsh Singh, tho widow was al¬ 
lowed to retain possession till her death 
which took place in October 1879 
(Ex. C52). This controversy was finally 
sot at rost hy their Lordships of tho Judi¬ 
cial Committee in Thakur Harihar 
Bakhsh v. Thakur Uman Pershad (2). 
According to this decision Bisheshar Ba¬ 
khsh Singh was held to have acquired 
under tho agreement of tho 4th May 1864 
heritable estate in tho properties allotted 
to him thoreby. Tho true nature of tho 
estate, therefore, which Bisheshar Bakhsh 
Singh and Uman Pershad acquired was 
“ under-proprietary, ” which is only 
equivalent to saying that they had full 
proprietary rights subject to a liability 

(2) [1887] 14 Cal. 296=14 I. A. .7=4 Sar. 766 
(P. C.). 


1928 

of 10 per cent, on the Government re¬ 
venue in favour of the superior pro¬ 
prietor, tho taluqdar. In the village 
papers the tenure was also described as 
under-proprietary (Ex. Dll). The vil¬ 
lages now in question had fallen to the 
share of Uman Prasad. Uman Prasad 
had therefore the right just now men¬ 
tioned in those villages. 

On the 30th September 1902 Harihar 
Bakhsh Singh purchased those villages, 
in other words, the rights of Uman Prasad 
in those villages from Gajadhar Bakhsh 
Singh, grandson of Uman Prasad 
(Ex. C54). On the facts stated above the 
case on behalf of Arjun Singh is that this 
property being the self-acquired property 
of Raja Harihar Bakhsh Singh is non* 
taluqdari property. 

We are unable to accept the argument. 
Tho villages in question were included 
in the taluqdari sanad of Ganga Bakhsh 
Singh. They were also included in the 
kabuliat which he executed at the settle¬ 
ment. There can be no doubt, therefore, 
that having regard to the provisions of 
S. 3, Act 1 of 1869 they formed part of 
Saraura estate to which the provisions of 
Act 1 of 1869 applied and wo think have 
continued to apply all along subject to 
the under-proprietary interest in favour 
of Uman Prasad under tho agreement of 
the 4th May 1864. The legal effect of 
that agreement was to carve out and sot 
apart a particle of tho taluqdari title. 
This particle ceased to exist on tho pui 
chase made by Harihar Bakhsh Singh on 
tho 30th September 1902. The taluqdari 
estato remained whore it was and tho 
subordinate right which had existed for 11 
period of about 38 years vanished. Gn 
theso grounds we are of opinion that tho 
fivo villages in question are taluqdari 

property. 

While this judgment was nearing coin 
plction tho two bahis which were P r0 
duced in tho trial Court and marked as 
Exs. 19 and 20 respectively and to whic i 
we have alluded in our judgment at PP 
to 17 were produced boforo us 1 
the prayer that they may bo kept on t ie 
record of the case. Wo have examinee 
these bahis which have come from m 
custody of a panda of Muttra. They are 
fully considered by tho learned Jut »e o 
tho trial Court at p. 18L of his judgmen 
and we entirely agree with tho ciiticizm 
which ho has made as to the unto o 
character of those books. The precis 
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entry in Ex. 19, on which reliance is 
placed, is to the following effect: “ R in jit 
Singh, son of Jawahir Singh, grandson of 
Mohkam Singh. Thakur Panwar, resi¬ 
dent of Kuarpur. ,f 

There is no date and no signature and 
no endorsement and the entry only oc¬ 
cupies one and a half lines, it has been 
orowded into the bottom of a pige jusc beneath 
the entry Ex. 19/3 and two others, 

as the learned Judge of the trial Court 
observes. 

The entry in Ex. 20 purports to bear 
the signature of Ranjit Singh and is 
dated 1937 Sambat. It is in the middle 
of the page. Ths entry immediately pre¬ 
ceding it is dated 1954 Sambat. We 
think that the fact that the entry of an 
earlier date comes after the entry of a 
later date and much lower down in the 
page entirely extinguishes its authenti¬ 
city. The bahi contains an index of vil¬ 
lages from which the Jajmans came in 
alphabetical order but Kunarpur, the 
village of Ranjit Singh, does not appear 
in this index. Evidence to prove the signa¬ 
ture of Ranjit Singh was given by one 
Ganpat Rai. lie failed in this attempt 
as he fiiled in his attempt to prove the 
handwriting in the Benares bahi., An¬ 
other witness produced for the same pur¬ 
pose is Bishunath Singh (P. W. 20). His 
evidence is no better. In agreement with 
the trial Court, therefore, we are unablo 
to place any reliance on these bahis. On 
the grounds stated above, all these ap¬ 
peals fail and they are dismissed with 
costs. 

N ,) * Appeal dismissed. 
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Stuart, C. J. and Pull an, J. 

Tulshipat Ham and another— Plaintiffs 
—Appollants. 

v. 

Kamakhiya Dat Ham and othcrs- 
fendunts Respondents. 

S. A. No. 50 of 1927, Decided on ; 

November 1927, against the decree 

Addl. Sub-Judge, Fyzabad, 1)'- 1 
January 1927. 

inent ^ntroil* U ' lri — Amc " d ™cnt—Anu 

nature cannot /?? " mo ™ content 

*hown for it a a f lowe(l tin teas good causi 

Thu r I p VXOHS onnssion. 

Court in perm mu* “ w,do J' scr <>tion to 
discretion i* with Vh "r amon< * m <mfc, but 
disc rot ion has VeSS CoUrt : U , nd « 

which have nuto, 


judicial reasons, that discretion should not be 
lightly interfered with. [p C 2 \ 

■ ^ here the plaintiffs some months after tliev 
had filed their original plaint applied to amend 
the plaint and introduce into it matter of u 
much more contentious nature than the matter 
which it previously contained, 

Held : that no Court has right to permit an 
amendment of this kind unloss very good cause 
is shown for the previous omission. [P 137 C 2J 

Niamat Ullah for Appellants 
Judgment— This is a plaintiffs* ap¬ 
peal. Rai Sri Ram Bahadur, C. I. E., 

was a vakil, who practised in the Luck¬ 
now Courts. He was a resident of 
ryzabad, where ho possessed extensive 
property. He died on 26th August 1914 
eaving three sons B. Sitapat Ram! 

B. Ram pat Ram and B. Tulshipat Ram 

He executed on 22nd May 1911, a regis¬ 
tered will by which he devised his pro¬ 
perty to his sons and their heirs His 
eldest son B. Sitapat Ram died on 3rd 
Govern her 1925. He was predeceased by 
his younger brother, B. Ramapat Ram. 
Ihe plaintiffs in the suit out of which this 

appeal .arises are B. Tulshipat and 
B. Amhikadat Ram, son of the deceased 
B. Ramapat Rim. Their case was that 
a simp le money decree was passed against 
B. oitapat Ram in favour of Jagjiwan 
Das and that Jagjiwan Das in execution 
of this decree brought to sale as the pro¬ 
perty of B. Sitapat Ram the village of 

Mi ran pur Sadar Ali in the Fyzabad dis¬ 
trict and that the whole village was sold 

in execution of this decree to Lala 
Kishan Narian. 
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were to the elTect that under the 
will o ;the late Rai Sri Ram Bahadur 
the village in question had been devised 
in three equal shares to B. Sitapat Ram, 
B. Ramapat Ram and B Tulshipat Ram 
and that in consequence the sale in exe¬ 
cution, in so far as it exceeded the salo 

of the one-third share belonging to 
. Sitapat Ram, was invalid as against 
Die plaintilTs. The date of the salo is 
not mentioned in the plaint, hut it ad- 
m'ttedly took plaeo on 27th October 
id-). The plaintiffs arrayed as defen¬ 
dants the heirs of B. Sitapat Ram, Lala 
Jagjnvan Das, the decree-holder,and Lala 
Kishan N a rain the auction-purchaser, 
i-lio plaint was filed on 2£th August 1926 

1 ho heirs of Babu Sitapat Ram and the 
decree-holder Jagjiwan Das did not entor 
;m appearance and proceedings against 
t hem wore ex parte. Lala Kishan Narain 
did not defend the suit as it stood ori- 
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ginally. He admitted that a mistake had 
been made and that he had only acquired 
by virtue of his purchase in the Court 
sale, one-third in the village of Mi ran* 
pur Sadar Ali. lu so far as he was con¬ 
cerned the suit came to an end by con¬ 
fession of judgment, but the trial Judge 
adjourned the hearing to the oOth Novem¬ 
ber L926 in order to reord evidence as 
against the defendants who had not en¬ 
tered an appearance. Upon that date 
the plaintiffs made an application for 
leave to amend the plaint. This appli¬ 
cation does not state accurately the re¬ 
lief which they sought. That relief is, 
however, stated accurately by the learned 
counsel who has appeared for them in 
the present appeal. It appears that Rai 
Sri Ram Bahadur was the holder of an 
usufructuary mortgage of what is known 
as the Ilaqa Jaipur. Included in the 
Ilapa Jiapur is one village known as 
Salahpur Rajao. In the sale in execu¬ 
tion of Jagjiwan Das’s decree, which 
took place on 27th October 1925, not 
only was the villago of Miranpur Sadar 
Ali sold, but the mortgagee rights pos¬ 
sessed by Rai Sri Ram Bahadur in Salah¬ 
pur Rajao only out of the mortgagee 
rights in the whole Ilaqa Jaipur (which 
consists of a large number of villages) 
were brought to salo and purchased by 
Lala Kishan Narain Tho plaintiffs 
sought to amend the plaint by seeking 
in addition a relief in respect of two- 
thirds of tho mortgagee rights in Salah- 
pua Rajao and they put in this applica¬ 
tion for amendment on LOth November 
1926. Lala Kishan Narain opposed the 
application for amendment. The learned 
trial Judge then proceeded to decide it. 
He decided it in a lengthy order in which 
he refused to allow tho amendment. IIo 
then proceeded to decide the suit in res¬ 
pect of Miranpur Sadar Ali and ho 
decreed that suit in favour of tho plain¬ 
tiffs. Tho plaintiffs appeal hero solely 
against the refusal to permit them to 
amend their plaint. Tho respon loots 
' have not appeared and tho hearing of this 
j appeal has been ox parto. 

1 Tho portion of the rules under the Codo 

of Civil Procedure which deals with al¬ 
teration or amendment of pleadings is 
contained in O. G, R. 17. Tho rulo is 
jl as follows : 

The Court may at any stage of the proceed¬ 
ings allow either party to altor or amend his 
I pleadings in such manner and on such terms as 

may ue just and all such amendments shall bo 
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m ideas may be necessary for the purpose of 
determining tho real questions in controversy 
between the parties. 

The rule allows a wide discretion to 
the Court in permitting an amendment, 
hut the discretion is with the Court, and 
where that discretion has been exercised 
on materials which have been admitted 
legally and for judicial reasons, that dis¬ 
cretion should not bo lightly interfered 
with. The question for decision has 
been somewhat complicated by the fact 
that Lala Kishan Narain pressed certain 
objections which in our opinion had little 
force. The learned trial Judge has not 
always arrived at tho conclusions at 
which we should have arrived upon these 
objections For example Lala Kishan 
Narain put forward that the claim of tho 
plaintiffs to two*thirds of the mortgagee 
rights in Salahpur Rajao was obviously 
barred by limitation. The learned trial 
Judge found that it was obviously barred 
by limitation We do not agree there. 
That claim may ho barred by limitation 
or it may not he barred, but on the 
materials before tho loarnod trial Judge 
it was impossible to decide one way or 
anothor. Tho trial Judge has, however, 
based his decision, amongst other grounds, 
upon the ground that the plaintiffs had 
not been able to show that they 
made a bon i fide mistake and chis carried 
him to the point as to vvhethor they h !l( ^ 
made out a cise for tho indulgence which 
they sought ; and here wo conside * that ho 
was on firm ground when ho decided that 
they had not shown that they had made 
a bona tide mist ike and that consequen* 
tiilly they had made out no claim for 
indulgence. 

The principles which in our opinion 
should apply in a matter such as 
this are these. It is the duty of a 
plaintiff to frame his plaint propo>ly 
before ho brings it into Court, ft is f°** 
him to see that it includes tho whole of 
tho claim which bo is entitle! to make 
in respect of thocinso of action unless 
bo wishes to relinquish some portion of 
the claim. Relaxations can be m ido, and 
may bo made, to meet tho case of an 
ignorant plaintiff woo lias not bad the 
advantage of proper logal advice. The 
plaintiffs in this c iso, however, are not 
ignorant people. They are men of posi¬ 
tion and standing, and ad mttodly have 
engaged on more than onooccision in hti 
gation. They were presente l by legal 
advisors who were in a position to know 
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tho law and to apply it. In preparing 
the plaint it was necessary for them to 
look at the sale of the 27th October, 
1925. According to the learned counsel 
for the appollants there can be no doubt 
as to the fact that that sale, not only 
covered the proprietary rights in Miran- 
pur Sadar Ali but that it also covered 
the mortgagee rights in Salahpur Rijao. 

, e can hnd no excuse for the omission to 
include the mortgagee rights in Salahpur 
Rajao in the plaint if the plaintiffs 
wished to bring a suit in respect of them. 
Vi hat have the plaintiffs done? They 
filed this plaint on the 25th August 1926. 
Various proceedings took place. Lai 
.shan Narain admitted their claim as 
it stood. Nothing was left except the 
final recording of evidence against thoso 
persons who were absent and at the very 
end they asked on the 30th November 
19“6, for permission to amend the plaint. 

It is to be noted that by the proposed 
amendment they brought into contest 
matters which were foreign to the matter 
previously in contest. We have referred 
alieady to the will which was executed 
by Rai Sri Ram Bahadur on the 22nd 
May 19Li. In this will he divided his 
property partially by lists. He left 
villages in one list to one son; villages in 
another list to another son and so on. 
Mi ran pur Sadar Ali was included in list 
^ and by tho eleventh clause of the will 
the list 2 property was clearly divided in 
equal shares amongst his three sons, but 
tho mortgagee rights in Salahpur Rajao 
are mentioned in none of tho lists and 
Salahpur Rajao is not itself mentioned 
anywhere in the will, although in the 
o eventlr clause tho mortgagee rights in 
Uaqa Jaipur are montioned. The divi¬ 
sion of certain of the proporty amongst 
three sons was subject to certain prelimi¬ 
naries, and it was nccossary to prove 
exactly what had happened before it 
could bo determined with any certainty 
whothor Ramapat Ram and Tulshipat 
Uatn fla( I acquired any interest in tho 
'nortgageo rights in Salahpur Rajao 
ihoso mortgagee rights might have been 
hvdod according to villages. Many 

lie rn ' ! U ° ntest could a <iso in respect of 
«l Z o!T Tl “ ,,eterm ‘natioii 

contest. An y u 1 ancl provoked no 

Narnia admitted tl? i S ® en ’ . Lala Kisl,an 
Minniiur cl ?" n ln °t 
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that after Lala Kishan Narain had, as far 
as he knew, terminated his connexion 
with the case tho plaintiffs, some months 
after they had filed their original plaint, 
applied to amend the plaint and introduce 
into it matter of a much more conten¬ 
tious nature than the matter which it 
previously contained. No Court would 
have any right to permit an amendment 
of this kind unless very good cause was 
shown for the previous omission. But 
SO far from goo I cause being shown for 
the previous omission.no cause of any 
kind was shown. The plaintiffs came 

forward with a statement that they had 

made a mistake for which they were very 
sorry and gave no explanation as to how 
their legal advisers, while reading the 

°J w® Sal ° of the 27th October 

L)25, bad left out half the relief which 

they could have claimed as a result of 
that sale. 

In these circumstances we do not 
consider that we should be justified 
in interfering with the discretion of the 
earned trial Judge -in refusing to permit 
the amendment. Our reasons have not 
been stated exactly as ho has stated his 
reasons but he had good grounds upon 

iud!?., 16 C ° U ! d exercise his discretion 
judicially and we consider that he did 

exercise his discretion judicially and 

couectly. The learned counsel for the 

appellants has urged that as an effect of 

oui lef using to grant this appeal his 

o m if » 1 * C * from claiming 

any relief in respect of the mortgagee 
lights in Salahpur Rajao. We do not 
xpress any opinion as to whether they 
are orare notso debarred. It is true that 

incfilrln f? d, . rec ; ts thafc eve 'y suit shall 
I) V th0 who', of tho claim which the 
laintitt is entitled to make in respect of 

the cause of action and that when a 
plaintiff omits to sue in respect of any 
poition of his claim he shall not after- 
wards suo in respect of the portion so 
omitted. But tho question, as far as we 
are concerned, is open as to whether the 
claim for the mortgagee rights in Salah¬ 
pur Rajao.should bo included in the claim 
for tho proprietary rights in Miranpur 

h lai Ali as having arisen out of tho 
same cause of action. Wo do not consider 
we should bo justified at this stage in 
deciding the point ono way or another 
ft is certainly o,>en to tho plaintiffs, 
should they so desire, to bring a fresh 
suit for a portion of the mortgagee rights 
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in Salahpur Rajao and should they do so 
the Court will then decide whether such 
a suit is or is not barred under the pro¬ 
visions* of 0. 2, R. 2. At this stage we 
do not wish to express an opinion upon 
the latter point. We, therefore, dismiss 
this appeal. The appellants will pay 
their owu costs. The respondents in¬ 
curred no costs. 

N.K. Appeal dismissed . 
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Stuart, C. J., and Wazir Hasan, J. 

Mitar Sen Singh —Plaintiff—Appel¬ 
lant. 


v. 

Maqbul Hasan and others — Defendant 5 

—Respondents. 

F. A. No. 46 of 1927, Decided on 2nd 
December 1927, from decree of Addl. 
Sub-Judge, Fyzabad, D/- 14th Feb. 1927. 

(а) Oudh Laws Act, (1876), S. 3 (6) (2)—Cus¬ 
tom in entire abrogation of personal law cannot 
be entertained. 

A plea of custom may be entertained in modi¬ 
fication of tlio personal law, Hindu law or 
Mahomedan law, but not in entire abrogation 
of such law. [p i 39 c 1 ] 

( б ) Caste Disabilities Removal Act (‘21 of 
1850) —Hindu convert to Shia—Heirs to the 
■estate of such person must be determined by 
Shia law and not by the Act—Mahomeadan law. 

In determining the heir or lioirs to the estate 
of a person who has renounced the Hindu 
religion and embraced the Shia faith of Islam 
recourse must bo had to the Shia law of 
inheritance and not to Act 21 of 18 >0: 10 M. 
I. A. 511 (P. C.), Rel. on. (p 139 q 2 ] 

(c) Caste Disabilities Removal Act (1850)_ 

Reg. 7 of 1832— Applicability to Oudh—Conver¬ 
sion before date of annexation — .lc/s do not 
apply. 

Regulation 7 of 1832 or Act 21 of 1850 can be 
held to be applicable to the Province of Oudh 
from the date of annexation at the earliest, i. e , 
on 13tli February 1856 and therefore the Regu¬ 
lation and the Act do not apply to the case of 
convert who renouucod his religion before that 
date. [P 130 C 2] 

(d) Ca'stc Disabilities Removal Act, S. 1 — 
Scope—Ancestor of propositus changing hi s 
religion—Act will not apply for determining 
the heirs of such propositus. 

The Act has no application to a case where 
the claimant of rights has neither renounced 
nor has been excluded from the communion of 
any religion or been deprived of caste, and S. 1 
•cannot bo read in any wider sense than that it 
removes the personal disability of the person 
who has changed his religiou from enforcing 
his rights which he possessed prior to the 
change. Therefore, if any ancestor of the pro¬ 
positus in any degree of ascent has changed his 
religion the Act would not apply in determining 


the status of an heir to such a propositus: 33 
All. 356; 40 Mad . 1118; 1 Lah.\ 376, Rel on: 

11 All. 100, Expl. and Diss.from. 

[P140 C 2, P 141 Cl] 

P. L. Bauerji, Jaijai Ram , Radha 
Krishna and H. D. Chandra—lov Appel¬ 
lant. 

Bisheshicar Nath , Ali Zalieer , and All 
Mohammad— for Respondents. 

Judgment. —This is the plaintiff 5 
appeal from the decree of the Additional 
Subordinate Judge of Fyzabad, dated the 
14th February 1927. By the decree under 
appeal the appellant’s suit for the reco¬ 
very of certain moveable and immovable 
property described in the two Schedules A 
and B attached to the plaint has been 
dismissed. 

The property in suit was last held it. 
full ownership by one Hasan Khan, who 
died on the 11th October 1921. AS” 1 } 

Hasan Khan had a daughter, Mt. Sajjac 1 
Begam. The daughter predeceased hei 
father. The daughter’s children Maqbu 
Hasan Khan, son,‘defendant 1, Mt. Araatu 
Kubra, defendant 2, and Mt. Ancatu 
Sughra, defendant 3, daughters, are no^ 
in possession of the estate of their grant 
father Agha Hasan Khan. Aghi Hasan 
Khan’s widow, Mfc. Kaniz Zainab, a si 
died on the 5th November 1922. f lC 
plaintiff, Babu Mitar Sen Singh, claims 
title to the estate in suit by right ° 

inheritance as the nearest reversioner am 
pleads family custom of the exclusion o 
daughters and their issue in defeasance 
of the natural rights of the defend aR - 
in the estate of their grandfather, Ag 
Hasan Khan. This is the plaintiff s cast 

as set forth in the plaint. 

The custom pleaded by the 
was denied by tlie defendants 
issue relating to it has not been 


plaintiff 
and the 
tried so 


far. Besides the daughter’s issue, ' v 
are the defendants in the suit, it a sc 
appears that Agha Hasan Khan hiu * 
sister, Mt. Askari Khanam, who survive 
him and that Mt Askari Khanam on ie 
death has loft children as heirs at-la^ 
The defendants denied tlio plaintiff s n 0 1 
of succession to the estate of Agha * 
Khan and this is tho issue which 1,1 
been tried and found in favour o lL 
dofondants by the Court below. 

Tho facts are as follows: Agha * as . 
Khan’s father, Ali Hasan Khan, om )lft ^ 
tho religion of Islam in the V oal 
A. D. It is admitted that the sect / 1 
which he attached himself on con\t.i*>n 
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was the Shia sect. Ali Hasan Khan’s 
name before his conversion was Jagardeo 
Singh. It is agreed that his father 
Sarabdawan Singh was a Hindu, as were 
his ancestors from the earliest times. 
Sarabdawan Singh has a brother, Ranjit 
Singh, and the plaintiff, Mitter Sen Singh, 
is the great-grandson of Ranjit Singh. 
It is also agreed that the plaintiff’s father, 
his grandfather and his great-grandfather 
were all born and died in Hindu faith and 
that the plaintiff is a Sanatan Dharam 
Hindu both by birth and conviction. 

Before proceeding further we desire to 
state at the outset that at some stage of 
the proceedings in the trial Court the 
plaintiff seems to have set up the c ise of 
his right to succeed to the estate in suit 
upon some general custom of the family 
whereby a Hindu is permitted to succeed 
to the inheritance of a Moslem blood 
relation. This was the subject-matter of 
issue At the hearing of the appeal, 
o\\e\er, this case was expressly aban¬ 
doned by the learned advocate, who 
appeared before us on behalf of the plain- 
titl. He rested his client’s right to 
succeed on law alono subject of course to 
the proof of the custom of exclusion of 
aughters. For the purposes of the deci¬ 
sion of the case in the trial Court and the 
appeal before us it was assumed that the 
last-mentioned custom exists. During the 
piogress of the arguments at the Bar 
there was some confusion as to the precise 
nature and extent of the custom ploaded 
the plaintiff but wo are quite clear in 
; oui minds that a plea of custom may he 
on eitained in modification of thoporsonal 
aw, Hindu law or Mahomedan law, but 
uot in entire abrogation of such law. 
■Lius conclusion is fully borne out bv S. 3 
sub*S (b), Cl. (2), Ondh Liws Act. I87G. 

I Plaintiff’s case as to the modification 
t \ Uo personal law bv custom is set 
i°rth in para, i of the plaint. It may he 
mentioned here that it was agreed by the 
P uties in the Court below and the agree¬ 
ment was adhered to before us that the 
Property now in suit is not the property 
which Mi Hasan Khan might have7c- 
'luiied from or after the death of his 
rotlicr Amresh Singh. It was also 
stated on hohalf of the plaintiff that Ali 

lJ lSan ,v,liln on his conversion coasod to 
>°u member of the joint Hindu family 

state l” ' r | 8t f,U08t . ,on wllicl ' °n the promises 
utu. ah 0 ^^ fQ1 . determination is 

of tnhoritanco governs the 
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succession to the estate of Agha Hasan 
Khan. The answer to this question does 
not appear to us to be involved in any 
doubt, \V e think that in determining the 
hoir or heirs to the estate of such a per¬ 
son recourse must ho had to the Shia 
law of inheritance which was the per¬ 
sonal law of the propositus. As observed 
by their Lordships of the Judicial Com¬ 
mittee in the case of J anal a Buksh v. 
Dharam Simjh (l)- 

brlid^tw" i lBW °'. India has Prescribed 

inheritance the Hindu law is to be applied “o 
Hindus and the Mahomedan law to Mnhome- 
ans; and in tho judgment delivered by lord 

id S fl d °. W . U i A 1 braham v - Mraham (J) it is 

sa.d that tins rule must bo understood to refer 

to Hindus and Mahomedan*, not bv birth 

merely but by religion .also. 

It is quite clear that the plaintiff is 

not an heir-at-law according to that law 

even if the children of the daughter of 
the propositus are also not his heirs by 
virtue of the family custom. This con¬ 
clusion was not seriously disputed by the 
learned advocate for the appellant It 
was argued, however, that though the 
plaintiff has no right of inheritance ac¬ 
cording to the Mahomedan Shia law to 
the estate in suit yet he his such a right 
under the provisions of Act 21 of 1850 and 
this was the-rmly point argued at the Bar. 

\\e think it necessary to note that the 
annexation of the Province of Oudh to 

p t J sh terr itories took place on the 
loth February 185G. Previous to that 
d.i> it must be presumed that the law 
regulating rights to property was the 
Hindu law in case of Hindus and the 
Mahomedan law in case of Mahomedans 
and that conversion from one religion to 
ano her entailed all the consequonces and 
penalties provided by those laws. There¬ 
fore when Jagerdeo Singh (afterwards Ali 
f lasan Khan) renounced tho Hindu religion 
and embraced the faith of Islam he for- 

oited his rights to property under the 
Hindu law and acquired rights under the 
Mahomedan law. One of such rights was 

'•?. sta f us "'te all its consequonces 
• . 1 VN ' 1,c 'h he camo to ho endowed on 

his conversion by tho Mahomedan law 

Hog i of is:i2 or Act 21 of 1850 can ho 
hold to he applicable to the Province of 

* ro,n Bio date of annexation at the 
curlicsr This being so, wo seriously 
uoubt that those enactments will have 

[1805] 10 M. 1. A. 611=2 SarT 180 (P C ) 

0 M. I. A. 193 — 1 Slither 601^=2 
Sar. 10 tl\C.). 
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the effect of restoring rights lost and of 
divesting persons of their “ status,” ac¬ 
quired before the date of the annexation. 
iThis will not be so in the Province of 
Agra which was a part of the Presidency 
of Bengal on the date of the Regulation 
and part of the British teritories in India 
on the date of the Act. It was assumed 
in the Court below and in the arguments 
before us that the Act of 1850 will apply 
if it is applicable in terms thereof to the 
facts of this case. 

The trial Court is of opinion that the 
provisions of Act 2L of 1850 have no ap¬ 
plication to the facts of this case and we 
agree with that opinion. Before in¬ 
terpreting those provisions certain pre¬ 
liminary observations fall to be made. 
Act 21 of 1850 neither professes to nor 
does in fact create a new class of heirs 
constituted of persons who are not heirs 
under the personal law of the propositus. 
The Act does not lay down any Code of 
inheritance prescribing the lino of suc¬ 
cession to the estate of a convert. It 
idoes not create new rights. It only 
removes obstacles to the enforcement of 
existing rights. The obstacles intended 
to be removed are clearly obstacles aris¬ 
ing by reason of the claimant renouncing 
his religion, having been excluded from 
the communion of any religion or being 
deprived of caste. Wo think that the 
substantive enactment may bo interpreted 
in no other sense and we think that this 
interpretation is supported by the pre¬ 
amble. The substantive enactment is : 

1. So much of any law or usage now in force 
within the territories subject to the Government 
of the East India Company, as indicts on any 
person forfeiture of rights or property or may 
be held in any way to impair or affect any right 
of inheritance, by reison of his or her renounc¬ 
ing, or having been excluded from the commu¬ 
nion of any religion, or being deprived of caste, 
shall cease to be enforced as law in the Courts 
of the East India Company, and in the Courts 
established by Royal Charter within the said 
territories. 

The interpretation which wo place on 
it can best be brought on surface by 
analyzing S. 1, as follows : 

So much of any law or usage as..’. 

(1) inflicts on any By reason of his or 
person forfeiture her 

of rights or pro-(a) renouncing 
Party. j or I 

or (b) having been ex* any 

(2) in iy be held in eluded from the religion 
any way to irn- communion of 

pair or affect any or 

right of inheri- (c) being deprived of 
tance. caste 1 

shall cense to be enforced as law. 


We are of opinion that both class of 
cases covered by Cls. 1 and 2 as given 
above are controlled by the condition pre¬ 
cedent of conversion or exclusion or depri¬ 
vation from caste of the person whoso 
rights are questioned in a given case, 
such rights being rights which such a 
person has under the law which was ap¬ 
plicable to him immediately preceding 
the change of religion or deprivation 
of ciste. 

Clause (l) deals with one class of rights 
while Cl. 2 deals with another class of 
rights Under the former fall rights 
which have come to be vested prior to 
conversion in the person who has changed 
his religion and under the latter fall in¬ 
choate rights of the nature of spes suc" 
cessionis. The former class of rights may 
be illustrated by the right of a member 
of a joint Hindu family who has acquired 
his right in the family property from the 
moment of his birth, by the right of a 
legatee in the subject-matter of bequest 
after the death of the testator and gen 


erally by the right which a person lias 
acquired by right of inheritance after the 
death of the propositus. Cl. (l) provides 
for the protection of such vested rights 
as against the effect of the rule of pei 

sonal law entailing the destruction of 
such rights by reason of conversion. 
Cl. (2) contemplates protection of rights 
of a person who has changed his religion 
prior to the vesting of such rights ; m 
other words if an heir has changed lus 
religion before the opening of succession 
that fact will not stop the devolution o 
inheritance on him whenever it conies to 


happen. In each case it seems to us 
rights, whether vested or inchoate, al ° 
protected by t lie statute but only of t io 
person whoso rights are forfeited in one 
case or affected in the other by reison 
of that person renouncing or having been 
excluded from the communion of an\ 


eligion or being deprived of caste. , 

We are of opinion that the Act lias no 
pplication to a cise where the clainian 
f rights either of one class or cf the o 10 
las neither renounced nor has boon ex 
luded from the communion of 
eligion or been deprived of caste ^ 
present case is. The words forfoituic 

md “ impair or affect any right in , 
first part of the section and the wc _ 
by reason of his or her m t io 3 ^ 

part of the section are important W‘ • 

n short, we are unablo to road th - 
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tion in any wider sense than that it 
removes the personal disability of the 
person who has changed his religion from 
enforcing his rights which he possessed 
prior to the change. Further, even if the 
Act be assumed to be applicable to a case 
where the person whose inheritance is in 
question has changed his religion the pre¬ 
sent case is not of that nature and there¬ 
fore it is not necessary to give reasons 
against the soundness of the assumption. 
But surely it cannot be contended that 
if any ancestor of the propositus in any 
degree of ascent has changed his religion 
the Act would apply in determining the 
status of an heir to such a propositus. If 
it were so the results would be startling, 
if not revolutionary. In families of more 
than half the population of Muslims of Bri¬ 
tish India and similarly in Indian Chris¬ 
tian families, conversion from Hinduism 
may well be traced to some near or 
remote ancestor and when the inheritance 
comes to fall on collaterals the Hindu 
lelations of the Muslim or the Christian 
convert must bo held to displace if nearer 
in degree the rights of the Muslim col¬ 
laterals more remote. Not only that, the 
females who have succeeded in the past 
must be held to possess only such rights 
of property as they would have possessed 
if their ancestor had remained a Hindu 

The interpretation which wo have 
placed on the substantive enactment con¬ 
tained in Act 21 of 1850 is, it appears to 
us, supported by the preamble as well. 

The i important words of the preamble 
are: 

The laws of those religions shall not be per¬ 
mitted to operate to deprive such party or 
parties of any property to which, but for the 
operation of such laws, they would have been 
entitled. 

This language clearly means the re¬ 
cognition and subsistence of pre-existing 
rights either under the Mahomedan or 
the Hindu law and it docs not create 
now rights. It, however, removes the 
penalty of losing existing rights which 
tho personal law imposes on the party or 
parties by reason of difference in religion. 
The removal of penalty is clearly intended 
for the benefit of the party who has in¬ 
curred the penalty and not for others. 

Wo think that the interpretation which 
we have placed on Act 21 of 1850 i* also 
supported by the decision of their Lord- 
Ships of the Judicial Committee in the 
case of KJiunni Lai v. Ciobind Krishna 


Advocate Hlfh Court 

Mitm SE* IUQOTI, HA 3Wmu , , t5h ^,dh HI 


_mu 

Narain (b). A tew, fa 



,my first bo state? 
possessed of considerable property with¬ 
in the British territories consisted of two 
poisons, Ratan Singh and his son Daulat 
Singh. Each of these two persons was 
thus entitled in joint tenancy to a moiety 
of the family property. In 1845 Ratan 
Singh abandoned Hinduism and adopted 
the Mahomedan faith. Change of reli¬ 
gion, however, made no change in the 
status of the family until the death of 
Daulat Singh in January 1851. Daulat 
Singh left him surviving a widow named 
Sen Kuar and two daughters, Chhattar 
Kuar and Mewa Kuar. Ratan Singh died 
in September 1851. ^ Thereafter the name 
of his widow, Raj Kuar, was recorded in 
the revenue register in place of her 
deceased husband in respect of the entire 
family property. After the death of Sen 
Kuar and also of Raj Kuar a settlement 
was arrived at between the daughters of 
Daulat Singh and one Khairati Lai, who 
was flie son of a daughter of Ratan Singh. 
According to this settlement Chhattar 
Kuar and Mewa Kuar obtained an 
b- annas share while Khairati Lai re¬ 
ceived the remaining 7i annas share. 
Possession followed in accordance with 
the allotment. Chhattar Kuar died first 
and then died Mewa Kuar in 1890. 

The plaintiffs in that case were the sons 
ol Mewa Kuar. The defendants were trans¬ 
ferees from Khairati Lai. The case of the 
plaintiffs was that on the abandonment of 
Hinduism by Ratan Singh he forfeited his 
half share in joint property which vested 
in Daulat Singh. They claimed the entire 
16 annas in the character of heirs of 
Daulat Singh, challenging the validity of 
the compromise under which Khairati 
Lai had acquired the 74 annas share. On 
the question of the etlect of the abandon¬ 
ment of Hinduism by Ratan Singh on 
his rights in the joint property their 
Lordships of the Judicial Committee in¬ 
terpreted S. 9 of Regulation 7 of 1832 
and the provisions of Act 21 of 18"0. 
After having quoted these enactments 
their Lordships said as follows: 

I he intention in both enactments is perfectly 
clear; by declaring that the Hindu or Maho¬ 
medan law shall not be permitted to deprive 
my party not belonging to either of those per¬ 
suasions of a right to property, or that any law 
or usage, which inflicts forfeiture of rights or 
proporty by reason of any person renouncing his 

(3) [1911] 38 All. 356 = 10 1. C. 177 = 3H 
1. A. *7 (P. C.l, 





142 Oudh 


Mitak Sen v. Maqbul Hasan 


1928 


or her religion, shall not be enforced, the Le¬ 
gislature virtually set aside the provisions of 
the Hindu law which penalize renunciation of 
religion or exclusion from caste. The effect of 
the legislation of 1832 and 1850 was that on 
Ratan Singh’s abandonment of Hinduism 
Daulat Singh did not acquire any enforceable 
right to his father’s share in the joint family 
property which he could either assert himself 
or transmit to his heirs for enforcement iu a 
British Court of Justice. 

This pronouncement clearly means 
that Daulat Singh by reason of conversion 
of his father did not come to possess any 
new right in the family estate which he 
did not otherwise possess. It further 
means that Ratan Singh’s rights in the 
family property were not forfeited by con¬ 
version. The enactments simply removed 
the penalty of forfeiture of rights impos¬ 
ed by the personal law on coaversion. 

The learned advocate for the appel¬ 
lant strenuously pressed on us the deci¬ 
sion in the case of Dhagivant Singh v. 
Kallu (4) and contended that it afforded 
complete support to his client's case. One 
of the two learned Judges, who formed 
the Bench, was Sir John Edge and he de¬ 
livered the judgment. The other learned 
Judge simply recorded his concurrence. 
NVe feel that out of respect to so eminent 
a Judge as Sir John Edge we must exa¬ 
mine the decision with great care. We 
have done so and have come to the con¬ 
clusion that the decision in the first in¬ 
stance is inapplicable to the facts of this 
case and in the second instance we find 
ourselves, with utmost respect, in dis¬ 
agreement with the grounds of the deci¬ 
sion The facts were these. In that 
case the grandfather of the plaintiff, 
Hari Singh, had three sons Mohan Singh 
Bacha Singh and Mahipat Singh. Mahi- 
pat, who was the father of the plaintiff, 
was converted to Mahomedanism The 
property in suit had belonged to Bacha 
Singh. The plaintiff was a Muham¬ 
madan as was his father, Mahipat. Bacha 
Singh on his death was succeeded by bis 
widow, Banno, who had alienated the 
property which had devolved on her by 
right or inheritance. The alienees were 
the defendants. The plaintiff Kallu in 
support of his title to the estate of Bacha 
Singh relied upon the provisions of Act 
21 of 1850 This was uphold by the High 
Court at Allahabad. 

It will be seen that on the facts the 

case before us is materially different 

* 

from the case. under consideration In 
(4) [1889] 11 AH .loo =( 1888 fA. W. N. 28& 


that case the claimant’s title was sought 
to he defeated on the ground that hi a 
father had embraced Islam and therefore 
the right of inheritance which would 
have devolved upon the plaintiff in the 
estate of his uncle, Bacha Singh, was- 
killed by reason of the conversion. This- 
defence was sought to be supported by 
the onlv argument that Act 21 of 1850 

• - « a 

would have saved the situation only if 
the plaintiff had renounced his religion. 
The argument was repelled on two 
grounds. It was observed that the argu¬ 
ment, if sound, would have the effect of 
cutting down or curtailing the principle 

of S. 9, Regulation 7 of 1832. This 

could not he allowed for the reason that: 

no one can read S. 9, Regulation 7 without 
seeing that if Mr. Bujpai’s argument is correct 
the operative portion of the Act, instead of ex¬ 
tending the principle to the rest of the Com¬ 
pany’s provinces, would have limited the relief 
it was intended to extend. 

With great respect the preamble no 
where expresses the intention of extend' 
ing the scope of the principle. The ex¬ 
tension intended is only of the territorial 
limits and not of the principle. The 
second ground was that . 

If the latter part of the section was restricted 
to the protection of the right of inheritance o 
the persons renouncing their religion or being 
excluded from caste, their case was covered Y 
the words of the early part of the section. 

With greit respect agiin wo do not 
agree with this view. As we have already 
shown, the first portion of the section 
relates to the forfeiture of rights, that is 
vested rights by reason of change in re 
ligion of the person in whom those rights 
reside and prevents forfeiture of sue i 
rights. The latter portion of the section 
relates to rights of inheritance before the 
opening of succession and protects t ic 
loss of such rights of the person who has 
renounced his religion or been excluc e 
from caste while he occupies the sB us 
of an heir simpliciter. We aro cloaih o 
opinion that the words renouncing l1 ^ 
or her religion” apply to both classes o 
cases, that is, the law affords protec ion 
against the forfeiture of vested rights an 
protection against the loss of status as a 
heir and, in both cases, of the person 
renounces his or her religion. The * ® 
1850 was recently interpreted in the s 
in which we have interpreted it >> 

High Court of Madras in l . a ' lh,l !l e 
Odaynr v Ayyathorai Odayar (•>) am 
Allahabad c ase was dissen todJronL,-- 

(5) [10171 40 Mad. 1118—37 I. C. 753. 
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decision of the High Court at Lahore in 
the case of Rupa v. Sardar Mirza (6) was 
also quoted on behalf of the appellant. 
In that ease the learned Judges simply 
followed the decision in the Allahabad 
ease and advanced no fresh arguments in 
support of the opinion which wo have 
formed and they are noted in the judg¬ 
ment of the trial Court. It will serve no 
useful purpose to recapitulate them in 
this judgment. The result is that we up¬ 
hold the decree of the trial Court and dis¬ 
miss the appeal with costs. 

Appeal dismissed. 


udh 14 3 


(6) [1919] 1 Lah. 876=55 I. C. 4i0. 
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Full Bench 

Stuart, C. J. and Wazir Hasan and 
Gokaran Nath Misra, JJ. 

Lal 1 lari liar Partab Bakhsh Sinah — 
Appellant. 

v. 

Bisheshar Bakhsh Singh and others — 
Respondents. 

Stamp Reference No. 2 of L927, Deci¬ 
ded on 8th December 1927. 

. * * stam l> Arts. 57 and 10— Deed agree - 
mg 1° pay compensation to the Court on failure 
J the decree-holder's restoring the property in 

nfnn 1 *! 1 *?* h \ 5 .f atlurc itl appeal —/ in movable 
property hypothecated as security—Deed is a 

contract and Art. 57 applies and not Art 10 

Ybere certain persons executed an under- 

taking whereby they agreed that il the decree- 
holdor did not restore the property in event of 

,lILl .1 1,1 “ ppeal > the executants of the 
deed would pay compensation to the Court to 

the extent of a certain sum and in security for 

certain “ 0Ut 0, . t . bat amount they hypothecated 
certain immovable property. 

„JL ehl \ tbu * ; the transaction amounted to a 
contract and was a mortgage-deed executed by 
he executants to secure the duo performance of 
the contract by the decree-holder and that Art 
57 and not Art 10 applied. [P 143 C P Ml C I I 

M. II. Qidwai for Respondent. 

Got;^ Advocate for Secretary to Board 
of Revenue. 

Stuart C. J This is a reference made 

A°„H U % C ° Urt , l,y 11,0 Chiof ®°vonue 
Authority under S. 57, Act 2 of 1899 

(Indian Stamp Act), with a statement of 
a case under S. 56 and with its opinion 
thoreom According to the provisions of 
t l0 uaso has been laid before a 
and is thr °,° Ju<lfiCS of the C!liof Court 

b now being decided under S 59 
tS\£ "I 18 wil! bosent 

A Sa?"-Authority. The case is 

«titute,l a " u in- 

n theCluof Court of Oudh 


for possession of certain property JIo 
succeeded. In execution of his decree he 
applied for possession of certain property. 
The other side preferred an appeal against 
the decree. A Bench of this Court by an 
order of the 1st March 1927, directed that 
1 isheshar Bakhsh Singh should be placed 
in possession of the property in question, 
provided he guaranteed to restore that 
property m event of his failure in appeal, 
and provided he filed security for its res¬ 
toration in such circumstances. In ac¬ 
cordance with this order certain persons 
executed on the 23rd March 1927, an 
undertaking whereby they agreed that if 
Bisheshar Bakhsh Singh did not restore 
16 Property in event of his failure in 
appeal, the executants of the deed would 
pay compensation to the Court to the 
extent of a lakh and a half of rupees, and 
m security for the payment of this amount 
they hypothecated certain immovable 
property. This document was stamped 
with a stamp of Rs. 5, and this stamp was 

* i ' * taxing author 

ntlcs of this Court, as in their opinion it 
was a mortgage-deed executed by a surety 

l ° secure the due performance of a 
contract. 

Subsequently the Inspector-General of 
Registration questioned the correctness of 
tins view, and requested a Bench of this 
, U1 1 to assess the deed to a higher 
stamp duty. The Bench in question. 
<i 0 ieeing with the taxing authorities, did 

rr- thedocument at a higher stamp 
, y I he present reference lias then 

In “ y op'o'on, the trans- 
l u ,0 ^ wecn Bisheshar Bakhsh Singh 

BUhii? C n U ', t , umou,lteJ to a contract 
Bisheshar Bakhsh Singh contracted that 

ie were allowed to take possession of 1 

the property in question lie would restore 

„ P ro P«;‘y ‘a event of his failure in 
appea . This deed was a mortgage deed 
executed by the executants to secure the 
duo performance of the contract by Bi¬ 
sheshar Bakhsh Singh. As such, the 
executants incurred tho liability to pay 
the stamp duty of Rs. 5 under tho provi¬ 
sions of Art 5 1 . It is true that the deed 
in question is a mortgage-deed and unless 1 
it came under the special provisions of 

Ait. o7 it would ho liable to pay a much 
higher duty based ad valorem upon the 1 
value of tho property secured I read 
lowevoi, Ait. 57 as making a special 
concession in favour, inter alia, of mort-i 
gage-deeds executed by sureties to socuro! 
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the due performance of a contract. Whore 
a mortgage deed is a mortgage deed execu¬ 
ted by a surety to secure the due perfor¬ 
mance of a contract, the executant gains 
the privileges conferred by Art. 57. The 
learned Government Advocate has not 
been able to show us any authority upon 
the point. It is true that in a commen¬ 
tary of which two learned Judges of the 
Bombay High Court were the authors, 
there is a note in which it is made a 
subject of question as to whether such 
mortgage deeds are liable to stamp duty 
under Art. 40. This note, to which the 
Board of Revenue have referred as authori¬ 
tative, is of course in no seuse authorita¬ 
tive. It is merely an opinion of a com¬ 
mentator. The practice in this Court 
and in the Court of the Judicial Com¬ 
missioner has been uniform upon this 
point. Both Courts have always treated 
such mortgage deeds as liable to pay 
stamp duty under Art. 57. It appears to 
me that this practice is clearly right and 
that it follows from the words of the 
Article. 

Wazir Hasan, J. —It is’ agreed that 
the deed of the 23rd March 1927 is a 
moitgage-deed. The contention raised in 
the reference before us is that it was not 
executed to secure the due performance of 
a contract and that being so it is liable 
to be taxed with a stamp duty under 
Art, 40, Sch. 1, Indian Stamp Act, 1899, 
and not under Art. 57, of the same 
schedule. It is true that there is no 
contract to secure the duo performance 
of which the deed in question was execu¬ 
ted floating on the surface, but there is 
always an implied contract in cases of 
this nature. The substance of the matter 
is that the plaintiff asked for delivery of 
possession of certain property which was 
decreed to him under a decree passed on 
the original side of this Court. The 
prayer for delivery of possession was made 
to this Court. That was clearly a request. 
In answer to that the Court agreed to 
deliver possession as prayed for provided 
the decree-holder agreed to do certain 
things in certain events and provided 
further that ho furnished security for the 
due performance of the same. On these 
conditions being offered to the decree- 
holder by tho Court they wore accepted 
by him and the result was the execution 
of the deed of mortgago in question and 
the delivery of possession to the decreo- 
holdor. It is a significant fact to bear in 
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mind that the deed in question is execu* 
ted in favour of the Registrar of this 
Court. This clearly meaus that the Court 
is a party to the original contract for the 
due performance of which this mortgage 
deed has been executed. I accordingly 
agree with the Hon’ble the Chief Judge 
that the document has been properly 
stamped with the stamp duty of Rs 5. 

Gokaran Nath Misra J — I am also 
of the same opinion as my two learned 
brothers who have just now delivered 
their opinion. I think that the mortgage 
deed executed in the present case was one 
executed by a surety to secure the due 
performance of the contract entered into 
between the decree-holder and this Court 
in accordance with its order dated 1st 
March 19 i7. Under those circumstances 
the stamp of Rs. 5 paid in the present 
case is quite sufficient. 

K IP Reference answered. 
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Raza, J. 

Inayat Khan —Applicant. 

v. 

Sardar Husain —Opposite Party. 

Civil Revn. Appln. No. 17 of 1927, De¬ 
cided on 24th October 1927. 

Provincial Small Cause Courts Act, S. 25— 
No substantial injustice from material error in 
jyrocedurc—High Court will not interfere . 

High Court will not ordinarily exercise tho 
powers under S. 25 unless it appears that some 
substantial injustice has directly resulted from 
a material error in procedure: A. I. li. 1926 
Oudh 264, Foil. [P 144 C 2] 

Ati Muhammad -for Applicant. 

Judgment.— I have heard tho ap¬ 
plicant's learned counsel. In my opinion 
there is no force in this revision. As 
pointed out in Mahabir v Ram Saran 
Singh (l), High Courts should not 
ordinarily exercise the powers under S. 25, 
Provincial Small Cause Courts Act, unless 
they have reason to suppose that thorej 
has been a real mismanagement of tho 
case or actual perversity in decision. Tho 
learned Judge of the Small Cause Court 
had applied his mind to the decision o 
the case and I am not satisfied that there 
was any miscarriage of justice or gios^ 
illegality. We should not interfere un¬ 
less it appears that some substantia ( 
injustice lias directly resulted from & 
material error in procedure in the Cou >[ , 
of Small Causes. Hence I dismiss tin 

application. * , 

N.D. Applicatio n dis in i ssea - 

(l) A. I. R. IOudh 2(ii. 
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accused the plaintiff being under Ss. 506 
and 352, I. P. C., and S. 22, Cattle Tres- 
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Wazir Hasan, J. 

Shiua ratan —Plaintiff—Appellant. 

v. 

Ram Sumran — Defendant—Respon¬ 
dent. 

Second Appeal No. 19 of 1927, Decided 
on 3rd March 1927, from decree of 1st 
Sub-Judge, Bahraicb, D'- 28th Oct. 1926. 

Malicious proseculioyx—Suit for damages — 
Guilty knowledge or wicked motive oj dejcndayit 
mu^t Le proved—Prosecution must be proved to 
be without probable and reasonable cau<c. 

In the class of actions to which a claim of 
damages for malicious prosecution belongs the 
state of the defendant’s rnind at the time when 
he did the act is most important. The plaintiff 
cannot 6Hccced unless he can show either 
guilty knowledge or some wicked or indirect 
motive in the defendant. The general principle 
of the Common Law is that an action for 
malicious prosecution lies whenever one man 
puts the process of the law in motion against 
another maliciously and without reason ible 
and probable cause. Even in cases in which 
personal element constitutes the essence of the 
offence there may be certain facts which may 
afford an answer to tho prosecution and on 
determination of such facts, will depend the 
answer to the question as to whether there was 
or was not reasonable and probable cause for 
the prosecution : A. I. It. 192G 1\ C. 4G, 
Foil. : (1889) A. \V. X. U9 and 11 A. L. J. 125, 
not Foil. [P 145 C 2) 

Gopal Chandra for R. D. Sinha —for 
Appellant. 

Iqbal Narain — for Respondent. 

Judgment.— This is the plaintiff’s 

appeal from the decree of the First Sub¬ 
ordinate Judge of 13 ihraich, dated 28th 
October 1920, reversing the decree of tho 

Munsif of Qaisarganj, dated 3Lst July 
192G. 

The plaintiff laid claim to recover 
Rs. 300 as damages for malicious prose¬ 
cution. Tho Court of lirst instance 
decreed tho suit for a sum of Its. 200. On 
uppeil by tho defondant the decree of tho 
Court of first instance was reversed and 
the plaintiff’s suit dismissed in its en¬ 
tirety. Tho main ground of the decision 
of the lower appellate Court is that the 

plaintiff had failed to prove tint the 
original complaint which the defendant 
had made in the criminal Court as 
against tho plaintiff was made without 
reasonable ar.d probable cause. 

In appeal before mo the sole point 
argued was that in a evse of the nature 
of which the present case was it was not 
necessary in law to prove tho absence of 
reasonable and probable cause. It is said 
tint the offences of which -the defendant 
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pass Act, the sole question for decision in 
the claim for damages was as to whether 
tho complaint was false or true. In sup¬ 
port of this argument two decisions of 
the High Court at Allahabad were cited: 
Ilira Lai v. Bandhu Bhaqat (l), and 
Radhe Lai v. Munnoo (2). Neither of 
these decisions seems to have been repor¬ 
ted in tl»e authorized reports of the 
Provinces. 

I have had occasion to consider this 
matter in the case of Nand Lai v. Debi 
Din (Second Civil Appeal No. 8 of 1924, 
deeded on the 13th August 1925) which, 
as the learned pleader for the respondent 
brings to my notice, found publication in 
(3). I still adhere to the opinion which 
I then expressed. If the two decisions of 
the High Court at Allahabad referred to 
above lay down an exception to the 
general rule governing the success of a 
claim of damages for malicious prose¬ 
cution with due respect I differ from 
those decision*. 

In the class of actions to which a claim, 
of damages for malicious prosecution be-' 
longs the stato of the defendant’s mind 
at the time when lie did the act is most 
important. The plaintiff cannot succeed 
unless he can show either guilty know¬ 
ledge or some wicked or indirect motive 
in the defendant. The general principle 
of the’Common Law is that 

:in action for malicious prosecution lies when¬ 
ever ono inm puts the process of the law in 

motion against another maliciously and without 

reasonable and probable cause. 

To succeed in this action, the pljintiff must 
pro\e : (i) that the defendant instituted crimi¬ 

nal proceedings against him before a judicial 

ol icer ; (iijth it in so doing ho acted \vi bout 
reasonable and probable cause ;.(iii) that in so 
doing he acted maliciously ; and (iv) that the 

proceedings terminated in tho plaintiff’s favour 

vide the C ommon Law of England by Blake 
Odgers, second edition, volume I, p. 5 lC! 

Lven in cases in which personal ele¬ 
ment constitutes the essence of tho offence! 
there may he certain other ancillary facts 
which may afford an answer to the prose¬ 
cution. On the determination of such 
facts will depend the answer to the ques¬ 
tion as to whether there was or was not 
reasonable and probable cause for the 
prosecution. The second element is there* 
fore an abiding element in all actions for 
malicious prosecution. The same result 

(1) t issul A. W. N. 189. 

(2) 1 1919] 11 A, L. J. 120=18 I. C. 260. 

(d) [1925J 91 I. C. 22d. 
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follows from the recent decision of their 
Lordships of the Judicial Committee in 
the case of Balbhaddar Singh v. Badri 
Sah (4). The sufficiency or insufficiency 
of evidence in proof of that element may 
vary according to the circumstances of 
each case. I am, therefore, of opinion that 
there is no ground in the present case for 
interference with the decision of the 
Court below. 

The appeal fails and is dismissed with 
costs. 

R-D - Ai)peal dismissed . 

(4) A. I. R. 1926 P. C. 46 = 29 0. C. 163=1 
Luck 215. 
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Stuart, C. J. and Pullan, J. 

Sat Narain Singh —Defendant—Appel¬ 
lant. 

v. 

Badri Prasad Singh —Plaintiff—Res¬ 
pondent. 

First Appeal No. 40 of 1927, Decided 
on 7th December 1927, from decree of 
Addl. Sub-Judge, Fyzabad, D/- 8th 
Docember 1926. 

(а) Oudh Kent Act (22 of 1885), S. 108, Cl. 5'a 
(1) Suit by a landloid fer the cjccltnoit of 
a trespasser is cognizable by a civil Court. 

A suit by a landlord for the ejectment of a 
trespasser doos not fall within group A covered 

by sub-Ss. (1) to 5 (a) and as such it is cogni¬ 
zable by the civil Court. [p 147 £ .n 

(б) Tranter of Property Act, S 52 —Transfer 

during pendency of a contentious suit—Suit 
subsequently compromised and decreed accord - 
ingly—The doctrine of lis pendens is appli¬ 
cable—The transferee can, however, show that 

the compromise was tainted with fraud or 
collusion. J 

a T r h * < i? ctmic of lis pendens ns omployod in 

S. 52 lrnnsfer of Property Act, applies to 

transfers effected during the pendency of a 
contentious suit or proceeding, even' when 
such a suit or proceeding is subsequently 
compromised and a decree passed in pursuance 

of such a compromise, but it is, however, open 

to the transferee ,n such oircumstancos to 

avoid the consequences of the transfer having 

been made at that time by establishing th a tho 

by ° r co >»^on. 

Mad . 126, h oil . [P 14 S ^ JJ 

An and Narain Bahadur —for Annel- 
lant. ‘ 1 1 

Bishcshar Nath —(or Respondent. 

1 • This is a defendant’s 

appeal against a decree passed by the 

learned Additional Subordinate Judge of 

Fyzabad on 8th December 1926 Tho 
facts of tho suit, out of which this ap¬ 
peal arises, are as follows: Tho plaintiff 


Badri Prasad Singh came into Court on 
the following allegations: He alleged 
that the village of Arusa Azampur in the 
Fyzabad District had devolved upon his 
father Sarju Narain Singh, and his 
fathers s brother Bhola Singh in equal 
shares, and that on tho death of one 
brother his share devolved upon tho sur¬ 
vivor. His case was that on Bhola 
Singh s death in 19L8 his widow Dhiraj 
Kuar had taken possession of Bhola 
Singh’s share, that subsequently a two- 
annas share in tl e village was brought 
to sale in execution of a decree obtained 
on a mortgage executed by Bhola Singh 
and that the share had been purchased by 
the plaintiff s son. He continued that in 
August 1924, Sarju Narain Singh had 
sued Mfc. Dhiraj Kuar for possession of 
this six annas, and that he obtained an 
ex-parte decree against her on 25th 

September 1924. In execution of this 
decree, Sarju Narain Singh obtained pos¬ 
session on 24th January 1925. Admit¬ 
tedly, on 26th January 1925, Mt. Dhiraj 
Kuar, although she then had lost the 
suit and was out of possession, executed 
a theka of tho six-annas share in favour 
of the defendant-appellant Sat Narain 
Singh. Phis theka was for a period of 
twenty years. Under it the thekadar 
was to pay the land revenue as it then 
stood and pay Rs. 60 a year to Mt. Dhiraj 
Kuar. The land revenue was then Rs. 
241*5*0. Tn tho evont of its enhancement 
Alt. Dhiraj Kuar was to pay tho difference). 

This ex*parte decree in favour of 
Saiju Narain Singh was considered on 
appeal by a Bench of the lato Judicial 
Commissioner’s Court on 27th March 
1925, and tho case then went back for 
rehearing to tho Fyzabad Court. On 1st 
December 1926, Sarju Narain Singh died 
and was succeeded by the present plain* 
tiff Badri Prasad Singh. On 2nd Febru¬ 
ary 1926, Mt. Dhiraj Kuar, who had pre¬ 
viously been contesting the suit with¬ 
drew from contost, and admitted tho 
claim of tho plaintiff-respondent. Tho 
suit was accordingly docreod in his fa- 
'our. But in the meantime sho had ro- 
covored possession over six-annas share 
an 1 hid transferred that possession to 
Sat Narain Singh under thotorms of the 
theka already mentioned. In conse- 
quouco Badri Prasad Singh instituted the 
suit, out of which this appeal arises, on 
20th April 1926, in tho Court of Subor¬ 
dinate Judge of Fyzabad for tho eject- 
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ment of Sab Narain from the six-annas 
share, for possession over the six-annas 
share and for mesne profits. 

When the suit came on for hearing Sat 
Narain Singh took a very large number 
of pleas. The Additional Subordinate 
Judge decided the suit on one point only. 
The position which he took was this. 
There was no contest as to the fact that 
Badri Prasad Singh, after Mt. Ohiraj 
Kuar had admitted judgment in his fa¬ 
vour, became the owner and possessor of 
the six-annas share as against Dhiraj 
Kuar. Thus if he could show, that Sat 
Narain Singh had no right to remain in 
occupation of that share by virtue of his 
title from Dhiraj Kuar Badri Prasad 
Singh had a right to eject Sat Narain 
Singh, and to obtain mesne profits from 
him. Sat Narain Singh’s claim to resist 
the suit rested upon the validity of the 
tholca of 26th January 1925. If that 
thoka was a good theka ho could not ho 
ejected. Tho learned Additional Subor¬ 
dinate Judge holding that tho theka was 
bad under tho provisions of S. 52, Act 4 
of 1881, as having been executed pendente 
lite, drew as the necessary conclusion 
from that finding that Sat Narain Singh 
had no title and directed his ejectment. 
Sat Narain Singh appeals against that 
decision. 

Tho first point taken by the 
learned counsel, who has argued tho ap¬ 
peal, was that tho civil Courts had no 
jurisdiction to decide tho case. That 
plea was taken in the Court below, but it 
has not been decided by tho learned Ad¬ 
ditional Subordinate Judge Wo are in¬ 
clined to .think from our examination of 
the proceedings that tho reason why tho 
learned Additional Subordinate Julgo 
did not decide that plea was because that 
plea had been in o'.foct withdrawn by tho 
do cndaut-appollaiit’s counsel. However, 
we do not wish to stand in tho defen¬ 
dant-appellant’s way upon the point, and 
wo now decide ourselves whether tho 
Court had or had not jurisdiction, ft 
clearly had jurisdiction. B. Balri Pra- 
sul Singh is n ew the landlord of his 
sharo. In order to show that the civil 
Court h ad no jurisdiction it was neces¬ 
sary for the defend ant-appellant to show 
th at this suit was one of the suits ox- 
cop tod from tho jurisdiction of the civil 
Courts und jr the provisions of S. LOS 
Cocal Act 22 o! 1886 as amended. It 


would have to he included in group A 
covered by sub-Ss. (t) to (5-a). 

The learned counsel suggested that this 
was a suit brought by a landlord for tho 
ejectment of a tenant. Ho was unable to 
suggest any other sub-section on which 
lie could base his plea. Clearly this was 
not a suit for the ejectment of a tenint. 
Badri Prasad Singh’s main position was 
that Sat Narain Singh was not a tenant, 
but a trespasser. He took the position 
that Mt. Dhiraj Kuar hid had no right 
to execute the theka. If it had been 
found on the facts that the theka was a 
good theka the suit would have been dis¬ 
missed on the ground that Sat Narain 
Singh was not a trespasser, but a tenant. 
We, therefore, decide this point against 
the appellant. In respect of the findings 
on which the suit was decreed wo have 
gone through the recard of the previous 
proceedings in the suit between Sarju 
Narain Singh and Dhiraj Kuar. What 
happened was this. When the suit was 
originally filed it came on for hearing on 
25th September 1924. On that date 
Mt. Dhiraj Kuar was absent, though duly 
sorvol. She had not filed a written 
statement on the date fixed. The learned 
Additional Subordinate Judge considering 
that ho was justified in taking this course 
under tho provisions of O. 8, R. 10, Civil 
P. C.,at once decreed Sarju N arain Singh’s 
claim against her on 25th September 1924. 

On 27th September 1924, two 
days afterwards, Mt. Dhiraj Kuar 
applied to have the decree set aside under 
O 9, R. 13. The successor of tho learned 

Subordinate Judge who had passed the 

ex*parte decree decided on 8tii January 
1925, th at she hid no case under O 9, 
R. 13 and dismissed her application. On 
2nd February 1925, Mt. Dhiraj Kuar ap¬ 
pealed against the or lor of dismissal of 
8th January 1925, to the Court of tho 

Judicial Commissioner. Her appeal was 
admitted and o:i 27th March 1925, a 
Bjnch A the Ju licial Commissioners de¬ 
cide 1 in her favour. The matter was 
sent hack to tho subordinate Court. The 
ex*parte proceedings wore then set aside. 
There cannot be the slightest deubt fas 
to tho fact that as far as until a date 
considerably liter than the 26th January 
1925, there was a lis between Sarju Pra¬ 
sad Singh and Mt. Dhiraj Kuar alleging 
this six-annas share. Tho circumstance 
that the ontest was subsequently aban- 
douol in no way aJocts tho fact that tho 
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suit was contentious on 26th January 
1925. In support of the view that the 
doctrine of lis pendens as employed in 
S. 52, Transfer of Property Act, applies 
to transfers effected during the pendency 
of a contentious suit or proceeding, even 
jwhen such a suit or proceeding is subse¬ 
quently compromised and a decree passed 
in pursuance of such a compromise, we 
need only refer to a decision of a Full 
Bench of the Madras High Court in 
Annamcilai Chcttiar v. Malayandi Ap m 
paya Naik (l). It is true that it is open 
to the transferee in such circumstances 
to avoid the consequences of the transfer 
having been made at that time by estab¬ 
lishing that the compromise is tainted by 
jfraud or collusion ; and in this parti¬ 
cular suit the appellant has endeavoured 
to show that the withdrawal of contest 
by Mt. Dhiraj Kuar was the result of fraud 
and collusion. The learned trial Judgo 
has found against him upon this point. 
We have come to the same conclusion. 

It is noticeable that, although 
Badri Prasad Singh was in the witness- 
box, the appellant’s counsel did not at¬ 
tempt to cross-examine him to show that 
the withdrawal of contest by Mt. Dhiraj 
Kuar had been obtained dishonestly or 

m j 

fraudulently, or that there was a trace of 
collusion in the former proceedings. The 
appellant called two witnesses to establish 
fraud and collusion. The first witness 
Sripat Singh has been stigmatized by the 
learned trial Judge as a shameless liar. 
This strong condemnation is in our opi¬ 
nion thoroughly deserved. The second 
witness Ramanand stated distinctly that 
lie knew of nothing dishonest in the liti¬ 
gation, and that he did not know why 
Dhiraj Kuar had withdrawn her contest, 
lie said that he personally had tried to 
persuade her that she had a good case, 
but that sho refused to continue the con¬ 
test. The learned counsel for the appel¬ 
lant has endeavoured to show to us that 
Mt. Dhiraj Kuar must have succeeded if 
she continued the contest. Wo do not 
agree with him. It appears to us that 
on the merits Sarju Narain Singh may 
well have succeeded. But in any cir¬ 
cumstances we find that on the facts the 


compromise was not tainted by fraud or 

collusion. The learned counsel for the 
appellant has further taken the ground 
that the learned trial Judge should have 

(1) [lyuGJ 29 Mud. 4‘iG-i6 M.~J J rf~' 
(F. 13.). * 


decided all the issues framed in the suit- 
We consider that the learned trial 
Judge adopted a very proper course in 
not deciding the issue to which we have 
not referred. Badri Prasad Singh being 
clearly as against Dhiraj Kuar the owner 
of this six annas and Sat Narain Singh 
who derived his title from Dhiraj Kuar 
having thus no title to occupy this six 
annas, it would have involved an unneces¬ 
sary waste of time to have determined the 
other points. We, therefore, dismiss this 
appeal witli costs 

S.J. Appeal dismissed. 


A I. R. 1928 Oudh 143 

Stuart, C. J., and Pullax, J. 

Bishun Dayal and another —Plaintiffs 
— Appellants. 

v. 

Gaya Prasad and anotho —Defend¬ 
ants—Respondents. 

First Appeal No. 34 of 1927, Decided on 
6th December 1927, against decree of Sub- 
Judge, Kheri, D - 28tdi February 1927. 

Contract Act , Ss. 37 and 73— Sate of the inorl- 
yayed property—Vendee promising to clear ojf 
the mortgage—Vendee dying—Vendee or his 
sons failing to pay—Mortgagee obtaining final 
foreclosure decree and property passing into 
his ownership—There is breach of contract 
and vendee's son is liable. 

Tho mortgagor entered into a transaction 
under which he sold half of his property mort¬ 
gaged to the vendee, who undertook the liability 
to satisfy the mortgage deed and clear olT the 
encumbered property, but neither the ve :deo 
nor his sons aifter his death carried out the 
undertaking to satisfy the claims ; whereupon 
mortgagee obt lined a final decree for fore¬ 
closure and the whole of the property passed in¬ 
to the possession and ownership of the mort- 
gagee : 

Held : that under the circumstances there 
had been a breach of contract and the 
vendee, and if he was dead, his son was res¬ 
ponsible for p tying d'mages on that breich of 
contract to the mortgagor. [P lol C l] 

/ii shesha r Na t h , A 1 i Za h cer and Radhji 
Krishna —for A p pol 1 ants. 

A. P. Sen , M. 11. Qiduai and S. C. Das 

for Respondents. 

Judgment. —This is a plaintiff's ap¬ 
peal against a decree of the Subordinate 

Judge of Kheri, dated 28th February 1927, 
dismissing tho plaintiff's suit. The facts 
of tho suit out of which this appeal arises 
are comparatively simple. The plaintiffs, 
together with their deceased brother 
Janki Prasad, to whose property they 
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have succeeded by survivorship, were 
originally the owners of a 10-biswa* share 
in the village of Pasgawan together with 
19*12 acros of under-proprietary land. 
They had borrowed money on security of 
their landed property. Amongst other 
liabilities there were two liabilities to a 
certain Mt. Bilasa Kalwarin of Tarwar. 
They had executed in her favour, on 29th 
June 1924, a registered deed of mortgage 
by conditional sale of the whole of this 
share of 10 biswas and the whole of 
19 12 acres of under*proprietary land in 
consideration of Rs. 6,000. That deed bore 
interest. On 6th January 1917, they bor¬ 
rowed a further sum of Rs. 300 from the 
same mortgagee on interest, and executed 
a deed of further charge for which 
the same property stood security. In the 
year 1918, the present plaintiffs (Janki 
Prasad having died) entered into a tran¬ 
saction un ler which they were to clear 
off their liabilities and receive a sub¬ 
stantial amount in cash by selling half 
the property in question. They entered 
into this transaction with Lallu Ram, the 
father of the defend ants-respondents. On 
22nd February 1918, a registered deed of 
sale was executed, by which they trans¬ 
ferred to Lallu Ram a share of 5 biswas 
and half^of the 1912 acres of under¬ 
proprietary land in lieu of the fol¬ 
lowing consideration. 

Lallu Rim agreed that lie would satisfy 
the deed of mortgage by conditional sale 
registered on 7th July 1914, and the deed 
of further charge registered on 8th Janu¬ 
ary 1917, which wore hold by Mt. Bilasa. 
In his deed it was calculated that the am¬ 
ount due in respect of these two liabilities 
was, on the date of the execution of the 
deed, Rs. 7,683*6*0. It is clear to us upon, 
our construction of the deed that it was 
not intended simply to write off 
Rs. 7,685*6*0 in respect of this portion 
of the transaction, but that Lallu Ram 
agreed that ho would satisfy the amount 
Mue on these two deeds. If ho paid up 
the money at once, Rs. 7,685*6*0 alone 
were due, hut if he delayed in the pay¬ 
ment of the amount necessary to dis¬ 
charge these liabilities, they increased 
daily by the addition of interest. This is 
the first liability which Lallu Run under¬ 
took, the diabiiity to satisfy the deeds in 
favour of Mt. Bilasa and to cle\r the 
whole of the 10*biswas share and 19 L2 
acres of under*proprietary land which 
were en.cumbere 1 by t hese deeds. It is to 


ho noted at tho beginning that neither 
Lallu nor his sons after his death ever 
carried out tho undertaking to satisfy 
those claims. There was further an am¬ 
ount due to Jagdamba Prasad of 
Rs. 1515*10*0 upon a deed of 12th 
August 1915, and an amount due to Kirpa 
Dayal of Rs. 472 on a deed of the 12th 
July 1916. Lallu Ram undertook to 
satisfy those amounts. He did so satisfy 
them and cleared off the liability in 
respect of those deeds. In addition 
Lallu Ram paid the vendor Rs. 500 be¬ 
fore the date of registration. Rs. 7,827 
were paid by him at tlie time of regis¬ 
tration. Lallu Ram agreed to pay 
Rs. 2,000 to the vendors after registration. 
It is admitted that lie paid that amount. 
Thus in actual payment of cash and in 
paying off Jagdamba Prasad and Kirpa 
Dayal Lallu Run expended Rs. 
12,314-10*0. He should have piid 
Rs. 7,685*G*0 as soon as the deed was exe¬ 
cuted to Mt. Bilasa, but lie did not do 
so. If ho had paid Rs. 7,685*6*0 to Mt. 
Bilasa on the day that the deed was 
registered he would have expended 
Rs. 20,000 in all, which was the price 
lixed for the sale of the 5*biswas share 
and half the 19 12 acres of under-pro¬ 
priotary land. We should note here that 
it was to the obvious advantage of Lallu 
Ram to pay off Mt. Bilasa as soon as pos¬ 
sible, for, by paying her off, lie not only 
cleared the 5-biswas share and the under- 
proprietary land which the vendors had 
retained, but the 5-biswas share and tho 
unler*proprietary land which lie pur- 

chased. 

Tor reasons which have not been ex¬ 
plained, and which are very ditlicult to 
surmise, although he had expended a con¬ 
siderable amount of money in tho pur¬ 
chase, ho omitted to pay a little more 
than a half of what he had originally ex¬ 
pended in order to make his title secure. 
He dial about February 1920, having 
done nothing to satisfy the amounts due 
to Mt. Bilasa. In 1924 Mt. Bilasa insti¬ 
tuted a suit on the deeds already men¬ 
tioned for the foreclosure of tho whole of 
the 10-biswas share and tho 19 12 acres 
°f under*proprietary land. She joined as 
pirties both 11ic plaintiffs-appellants as 
representing the original mortgagors, and 
tho defendmts*respondents are represent¬ 
ing the vendees of the half-share. She 
obtained, on 2lst November 1925, a final 
decree (or foreclosure. This decree could 
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have been satisfied by the payment of 
Bs. 12,611-11-5, but none of the judg¬ 
ment-debtors under the decree took steps 
towards satisfying it. The decree became 
final, and the whole of this property has 
has now passed into the possession and 
ownership of Mt. Bilasa. The plaintitls- 
appellants then filed the suit out of 
which this present appeal has arisen 
against the defendants-respondents de¬ 
manding compensation from them owing 
to the failure to satisfy the liabilities to 
Mt. Bilasa which had been undertaken 
for good consideration by their father 
Lallu Bam. The defendants-respondents 
in their written statement asserted that 
the sale-deed in favour of their father 
contained many misstatements and false¬ 
hoods. They stated that it was the real 
intention of the parties that the liabi¬ 
lity to satisfy Mt. Bilasa should remain 
with the vendors, that Lallu Bam had 
never undertaken this liability, but that 
it had been falsely stated in his deed that 
ho would undertake it, in order that the 
amount of Bs. 7,685-6*0 should bo added 
fictitiously to the purchase money so that 
intending pro-emptors might he defeated. 

The Court below has rightly held that 
oral evidence could not be produced to 
vary the terms of this written agreement 
and it has also rightly held that there is 
nothing to justify a conclusion that the 
sale-deed of the 22nd February 1918 
contains other than a genuine statement 
of what occurred at the period. These 
conclusions have not been contested by 
the learned counsel who has represented 
the defendant s-respondents. *\Ve thus 
have it that Lallu Bam actually paid 
Bs. 10,327 in cash to the vendors, that ho 
paid oil liabilities due from tho vendors 
amounting to Bs. 1,987-10 0 and we find 
on our construction of the document, that 
be agreed to pay oil everything due to Mt. 
Bilasa in respect of the amounts duo on 
the deed of mortgage by conditional salo 
and the deed of further charge. His 
undertaking in the last respect was a 
contract to pay these amounts. 'J ho 
figure of Bs. 7,685-G O, set aside for tho 
purpose, was an estimate (and probably a 
correct estimate) of tho amount that was 
necessary for tho satisfaction of thoso 
liabilities, if the payment had been made 
at onco. We have no hesitation in find¬ 
ing that Lallu Bam undertook to satisfy 
Mt. Bilasa and that his undertaking to 
satisfy Mt. Bilasa formed a portion of the 
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consideration for which the transfer by 
sale was made in his favour. We can 
now approach the decision of the learned 
trial Judge. He has arrived at the con¬ 
clusion that the plaintiffs-appellants are 
entitled to nothing. He bases this con¬ 
clusion on the following reasoning. He 
says that the defendants-respondents* 
father had parted with a considerable 
amount of money amounting to Bs. 
12,314-10-0 and, now that the whole of 
the property has been foreclosed, they 
have got nothing for that money. He 
considers that it will be most unjust and 
inequitable, if in those circumstances 
they have to pay anything more. He 
considers further that the plaintiffs-ap- 
pellants were guilty of contributory negli¬ 
gence, because after the foreclosure decree 
had been passed against them and the 
respondents jointly, they did not them¬ 
selves satisfy it. We are unable to accept 
the reisons which appealed to the learned 
trial Judge. Fie has completely ignored 
the facts that Lallu Bam had contracted 
to pay off Mt, Bilasa in full, and that if 
Lallu Bam had observed his contract, the 
plaintiffs-appellants would have retained 
the 5 bis was share and the moiety of 
the under-proprietary land which they 
had not sold free of all incumbrances. As 
a result of Lallu Ram’s breach or contract 
the plaintiffs-appellants have lost that 
property. The learned counsel for the 

defendants-respondents did not attempt to 

support the decision 'of the learned trial 
Judge upon the reasons advanced by him. 
Fie has further admitted that Lallu Bam 
committed a breach of contract. He has 
admitted that Lallu Bam made a contract 
and that that contract has been broken; 
hut ho has argued upon a point, which 
was not previously raised, that his clients, 
as the sons of Lallu Bam, are not liable 
to pay damages in respect of the broach 
of the contract which their father made. 

e must deci le against him upon that 
point. Tho promise made by Lallu Bam 
bound his sons when Lallu Bam died be¬ 
fore performing it. No contrary intention 
appeared from the contract. The law on 
the subject is well known. It is contained 
in India in the provisions of S. 37, Indian 
Contract Act (Act 9 of 1872). This 
much is clear. Lallu Ram undertook to 
satisfy the clai ms of Mt, Bilasa, and, be¬ 
cause lie had undertaken this liability in 
addition to satisfying other liahilit ies and 
paying certain sums of money he obtained 
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certain property. The defendants-respon- 
dents, as his heirs, continued to hold and 
enjoy that property. At the time 
their father died, Mt. Bilasa’s claims 
could still have been settled. They re¬ 
mained open to settlement until the en¬ 
forcement of the final foreclosure decree. 
The defendants-respondents are clearly 
liable for damages now that the contract 
has been finally broken by the passing of 
the property into the hands of Mt. Bilasa 
under her decree. 


The only question which remains for 
us now to decide is the question of 
damages. We are satisfied that there has 
been a breach uf contract and that the 
defendants-respondents are responsible for 
paying damages on that breach of contract 
to the plaintiffs-appellants. The learned 
counsel for the the defendants-respondents 
has pointed out to us that the learned 
trial Judge had formed the view that the 
plaintiffs-appellants had deliberately 
avoided satisfying the foreclosure decree 
because they had formed a sinister plan, 
that after the decree was passed they 
would put up a claimant fictitiously to 
recover the property by means of a pre¬ 
emption suit, and that, having at the 
same timo recovered large damages from 

the defendants-respondents they would be 

in a better position, than if they had 
satisfied the foreclosure decree them¬ 
selves. The loarned trial Judge based 
this conclusion upon the evidence of a 
schoolmaster of Pasgawan called Bans- 
gopal. This man calls himself a 'decree- 
holder in addition to being a school¬ 
master. lie apparently moans by this 
that he has obtained certain under-pro¬ 
prietary rights in land under a settlement 
Court decree. Ho is a neighbour of the 
defendants-respondents and a great friend 
of theirs. Ho pays a portion of his rent 
to thorn and is distantly connected with 
one of them by marriage. Ilis statement 
upon the point is vague to a degree. It 
refers to a conversation which ho alleges 
had taken place two years before in Pas¬ 
gawan. According to the noto of evidence 
of this conversation defendant 1 told 
plaintiff 2 to try to manage for money for 
the foreclosure suit. Plaintiff 2 said 
in reply that he could not got money 
although ho tried for it. Plaintiff 2 
a 80 8a * ( * that ho would tako property by 

means of a pre-emption suit through his 

jolat.on. That is all. Although the 
leamc] trial Judge heard tho evidence* 


and we have not had that -advantage, the 
evidence in question is so scanty and so 
flimsy that we are not disposed to attach 
the slightest value to it. The scheme 
which the learned trial Judge believes 
existed appears to us fantastic. According 
to this scheme the plaintiffs-appellants 
were in hopes of extracting large sums of 
money from the defendants-respondents 
(who on this witness’s own showing could 
not find Rs. 12,611-11-5 with which to 
satisfy the foreclosure decree) and then 
hoped subsequently to get the property 
hack by a fictitious pre-emption suit filed 
through one of their relations. If the 
plaintiffs-appellants had had such finan¬ 
cial dreams it would appear to have been 
easier for them to exchange those dreams 
for the solid reality of selling in conjunc¬ 
tion with the defendants-respondents a 
portion of the mortgaged property in 
order to pay off the foreclosure decree. 

What appears to us to have happened was 
this. The plaintiffs-appellants and the 
defendants-respondents were alike singu¬ 
larly lacking in business sense and in 
business capacity. They have allowed a 
valuable property to go out of their hands 
owing to their inaction and incapacity. 
But the fact remains that the defendants- 
respondents were under the liability to 
pay off Mt Bilasa. They were hound by 
a contract so to pay her off. They did not 
pay her off. However foolish the plain- 
tiffs-appellants may have been, the defen¬ 
dants-respondents committed a breach of 
contract and are liable for damages. What 
should be these damages ? Clearly by 
their omissions they have deprived the 
plaintiffs-appellants of a 5 biswas share 
and a certain amount of under-proprietary 
land. For an exactly similar share their 
father paid Rs. * 20,000. Arguments have 
been addressed to us to show that as the 
and levenuo upon the share was only 
s. 90 the property could not possibly 
have been worth Rs. 20,000 ; but those 
arguments have little, if any, force. The 
land revenue as fixed at tho last khori 
settlement was sometimes very low, and 
oven tho recorded figure of rentals is not 
always reliable. This much we know. 
Lallu Ram valued the share at Rs. 20,000. 
J'lio defendants-respondents have pro¬ 
duced no evidence worth consideration to 
show that it is worth less. In these cir¬ 
cumstances wo consider that (ho plain¬ 
tiffs-appellants are entitled to Rs. 20,000. 
Wo accordingly allow this appeal and 
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grant the plaintiffVappellants a decree 
against the defendants-respondents for 
Rs 20,000 with full cost-? of this Court 
and the Court helow. We see no reason 
to allow future interest. 

N.K. Appeal allowed. 
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Stuart, C. J., and Pullan, J. 

Mahabir Bur Sinyh — Plaintiff — Ap¬ 
pellant. 

v. 

Sitla Bux Singh and others — Defen¬ 
dants— Respondents. 

Second Appeal No. 161 of 1927, De¬ 
cided on 7th December 1927, from decree 
of Dist. Judge, Fyzabad, D - 7th Feb¬ 
ruary 1927. 

Oudh Rent Act (10 of ISOS) S. 5— Settlement 
officer creating occupancy rights in tenants — 
■Tenants subsequently claiming under-propric- 
tary rights—Court cannot go behind the order 
of the Settlement Officer. 

Where a decree of a Settlement Court in 
Oudh has from the necessity of the case, been 
unable to decide whether a man is or is not 
an under-proprietor, or where there is no de- 
ciee of a Settlement Court deciding the point, 

then undoubtedly the question, as to whether 

a man has or has not under-proprietary rights 
must be decided by Civil Court upon other 
cwdoneo. Rut where the decree of the Settle- 
mentCouit can leave no doubt as to the fact 

that the part ies are occupancy tenants and 
not under-proprietors, it is not open to the 
Court to go behind it. [p ^53 q jj 

llydei Tlusem and Ali Zalieer — for 
Appellant. 

A. P. Sen and S. C. Das— for Respon¬ 
dents. 

Judgment —The question raised in 
this second appeal is one of importance 

and of no little difficulty. We have de¬ 
rived gr:at assistance in our decision 
from the careful and woll-thought-out 
judgment of the learned• District Judge 
Fyzabad, who was the Court of first a”p- 
peal. The facts as he found them, and as 
wo find them, may he stated as follows • 

The predecessors-in-interest of the pres¬ 
ent appellant applied in the Sultanpur 
bettloment of IRG9 for a declaration that 
they should ho given wlvit they called 
* lr r, Sjits. They clearly were not able 
to explain exactly what they wanted, hut 
wore ready to take anything which put 
them in a position better than that of 
ordinary tenants. They appear to have 

askod for a sub-settlement. If they did 


not get that, they were ready to take a 
decree for under-proprietary rights. If 
they did not get that they were ready to 
take the next best thing. The Settle¬ 
ment Officer stated that their family had 
held the land for generations on a service 
tenure and considered that they were 
entitled to no rights of any kind. The 
Settlement Commissioner stated that 
these persons were not zamindars, that 
they had not established an under- 
proprietary title, hut that ' their 
position was something better than 
that of mere tenants-at-will. Ho 
accordingly directed that they should 
be declared to possess a right of occu¬ 
pancy in the lands hold by them, taking 
a right of occupancy to ho the right 
described in Ch. 2, Act 19, ISG8 :: . This 
right of occupancy is described particu¬ 
larly in S. 5 of that Act, and there cxn 
he no doubt that according to Mr. Cap¬ 
per’s decision these persons were consi¬ 
dered to he tenants, who, having lost all 
proprietary right, whether superior or 
subordinate, in the lands which they 
held or cultivated, were to have, so long 
as they paid the rent, a right of occu¬ 
pancy. 

It appears that after the occur¬ 
rence of the large number of events 
which have been detailed cirefully bv 
the learned District Judge, the succes- 
sors-in-intorest eventually got their 
names recorded from 1892 to 1920 as 
under-proprietors. Recently thosuporior 
proprietors of the village asked that 
the revenue pipers should ho corrected 
and that the appellant and his cosharor 
should he recorded as occupancy tenants. 
The revenue papers having been cor* 
rccted accordingly, the appellant and 
others brought the present suit for a 
declaration that they are under*proprie¬ 
tors. In support of the claim* to bo 
under-proprietors he relies upon certain 
facts and upon certain facts only. The 
facts in question are that in a suit- for 
arrears of rent which was brought in 
1900 a witness Raghunath Singh, who is 
alleged to have been the ancestor of some 
of the defendants-respondents, stated that 
the predecessors of the appellant were 
under-proprietors. Further facts were 

that in certain rent receipts those pre¬ 
decessors are described as under- proprie¬ 
tors and from 1892 to 1920 they are des* 

• * Oudh Rout Act (10 of lsf.s) repealed by 
Oudh Rent Act (22 of l^GS)—Ed. 


1S28 


Kcshar Das v. Balbhaddar Singh (Pullan, J.) Oudh 153 


oribed in the revenue papers as under- 
proprietors. These are all the facts 
in his favour. 

The learned District Judgo considers 
that in view of the fact that Mr. Capper’s 
judgment, which creates the rights, dis¬ 
tinctly shows that the rights were only 
the rights of occupancy tenants within 
the meaning of S. 5, Act 19 of 1868, no 
subsequent statements that such tenants 
are under-proprietors whether contained 
in the mouths of witnesses, in receipts for 
rent or in entries in the revenue registers 
can avail to show that they are under¬ 
proprietors. We arrive at the same con¬ 
clusion as he arrives upon the facts and we 
arrive at the same finding. Where a 
decree of a Settlement Court in Oudh 
has, from the necessity of the case, been 
unable to decide whether a man is or is 
not an under-proprietor, where a decree 
jof a settlement Court has loft in doubt 
the fact whether he is or is not an under* 
jpropriefcor, or where there is no decree of 
a Settlement Court deciding the point, 
then undoubtedly the question, as to 
[whether a rain lias or has not under- 
Iproprietary rights, must bo decided upon 
other evidence. But where, as here, the 
'decree of the Settlement Court can leave 
no doubt as to the fact that the parties 
are occupancy tenants and not under¬ 
proprietors, it is not open to us to go be¬ 
hind it. Even if it wore open to us to 
go behind it, in our opinion the evidence 
adduced hy the appellant would not be 
sutlicient to show that under-proprie¬ 
tary rights existed. For the above rea¬ 
sons we uphold the ^decision of the 
learned District Judge and dismiss this 
appeal with costs. 

SJ - ' Appeal dismissed. 
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Pcjllan, J. 

Kushar Das and another —Defendant 
—Appellants. 

v. 

Balbhaddar Singh and others —Plain 
tifi and Defendants—Respondents. 

Second Appeal No. 294 of 1927, Dcci 
dcd on 5th December 1927, from decree o 
Sub-Judge, Lucknow, D/- 16th May 1927 

(a) Oudh Kent Act (22 of 188C), S. 107-//- 
Muajldar selling muafi rights before he i 

un der-proprielor — ltevenue Cour 
jecidlng that the vendee from the mtiaftda 
has no title—-Civil Court cannot interfere 

eivn l fv! m ! y ‘V* t 1 h ^. r , ovenuo Courts and not th 
-onrts who decide questions of under-pro 


prietary rights and whore finding of the revenue 
Courts is that the muafidar had attempt d to 
sell muafi rights which ennnot be sold and that 
consequently the vendee had no title and it was 
also held that a muafidar only acquires under- 
proprietary title under S. 107-H, Oudh Rent 
Act, when he is declared by a Court to have done 
so, the civil Courts are justified in declining to 
admit the case the decision on these points 
being within the powers of the revenue Courts. 

(P 154 C 1 , 2] 

(b) Oudh Rent Act (22 of 188G), S. 107-//— 
Muafidar, though of more than two generations 
and 50 gears standing cannot be an under-pro¬ 
prietor without a declaration by a revenue 
Court. 

A muafidar though of more thnn two genera- 
tions»and 50years standing cannot acquire under- 
proprietary rights as.an under-proprietary rfjghfc 
under this section arises only when a declara¬ 
tion has been made by the revenue Court under 
this section. Such a declaration changes the 
status of a muafidar into that of an under-pro¬ 
prietor from the date on which it takes effect : 
*1 O. C. 124, Foil. [P 153 C 1 ] 

(c) Landlord and Tenant—“Muafi rights'* 
explained. 

Muafi rights are rights held hy a tenant 
against the zamindar and against no one else, 
Such rights canuot be sold because they are 
resumabla by the zamindar and the fact that 
such a sale is void as against the zamindar 
makes the sale absolutely void because it can be 
immediately defeated by the zamiudar. 

[P 154 C 2] 

(d) Transfer of Property Act , S. 43 —Section 
does not apply to void sales. 

Section 43 has no application to a sale which 
is void. It applies to a case where a person 
erroneously represents that ho is authorized to 
transfer certain property and subsequently be¬ 
comes able to do so. [p 154 ’ C 2 ] 

Radha Krishna— for Appellants. 

Kashi Prasad and M. M. Ansari—to r 
Respondents. 

Judgment. This is a second appeal 
from a decree of the Subordinate Judge of 
Lucknow in a suit where the plaintiff 
sought a declaration that he was an under¬ 
proprietor of three specific plots in the 
village of Tipnamau. The suit is a sequel 
to certain proceedings in the revenue 
Courts. These plots were originally the 
muafi of defendants 1 and 2. These per¬ 
sons sold their muafi rights on 16th Feb¬ 
ruary 1923, to the present plaintiff and 
their landlords brought a suit for resump¬ 
tion under S. LOS, Cl. (5) (a), Oudh Rent 
Act. In that suit the present plain¬ 
tiff was made a party and he pleadod that 
lie had purchased the right of the muafi* 
dare, and that ho should ho held to ho an 
under-proprietor because the muafidars 
had hold the land for more than 50 years 
and had, in other respects, complied with 
the requirements of S. 107-11, Oudh Rent 
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Act. The revenue Courts held that the 
sale of muafi rights was void, that the 
muafidar did not become under-proprietors 
untiUthey were declared to he such by an 
order of the Court and that accordingly 
the vendee was in a position analogous to 
that of a trespasser. 

The landlords thereupon brought a suit 
against the vendee for arrears of rent and 
the latter filed this suit in the civil Court 
asking for a declaration that he was 
under-proprietor and, in the alternative, 
praying that defendants 1 and 2 be 
ordered to execute a fresh sale*deed in 
respect of the same plots. That is to say 
lie pleaded first that he was an under¬ 
proprietor because the rights sold to him 
should bo construed to be under-pro¬ 
prietary rights and secondly if the 
Court fo nd that the under-proprietary 
rights had not been transferred already 
the vendees should be required to 
make good the defect by a new sale-deed. 
In other words the first sale was to be 
regarded as a contract to sell and the suit 
was to be regarded in some manner a 


suit for specific performance of contract. 
One of the issues raised in the first Court 
was that the suit was not cognizable by 

that Court. Unfortunately the learned 

Munsif has not decided this issue. Ho 
threw out the suit on this finding that 
the sale-deed of muafi land was void. 


The lowor appellate Court, in its juJg 
ment, which although specious is unsouni 
from beginning to end, set aside the de 
creo % of the lower Court and decreed th 
suit for declaration. In that Court als 
the question of jurisdiction was raisei 
and was dealt with very briefly at th 
end of the judgment and regarded by th 
C ourt as a point of little or no interest 
It appears to me that civil Courts are to. 
ready to take up and decide questions o 
revenue law which have already beet 
decided in the revenue Courts There i- 
no question that the same points were it 
issue in the civil Courts as had alreads 
been determined by the revenue Court! 
and primarily it is the revenue Court! 
and not the civil Courts who decide ques 
itions of under-proprietary rights. The 
finding of the revenue Court was tha' 
ie muafidar had attempted to sell muafi 
nghts which cannot he sold and that 
consequently the vendee had no title and 
they also held that a muafidar only ao- 

^ U, in S 7 ii 1, ^ or ' pi ‘o* ,riot a r y title under 
|S. 107-H, Oudh Kent Act, when ho is 


declared by a Court to have done so. Un* 
less these points could be decided over 
again in favour of the plaintiff he could 
not succeed in establishing the case which 
he has set up in the civil Court, and as a 
decision on these points was within the 
powers of the revenue Court, the civil 
Courts would, in my opinion, have been 
justified in declining to admit this case. 

As however, the learned Subordinate 1 
Judge has dealt at length with the ques¬ 
tions in issue, and given findings which 
are, in ray opinion, entirely erroneous, I 
think it proper to deal with these findings. 
In the first place he lias hold that the 
case is governed by S. 43, T. P. Act. He 
invokes that section to prove that a ven¬ 
dor having sold an unsaleable right should 
be bound by that sale when he subse¬ 
quently obtains a saleable right in the 
same property. In order to maintain this 
decision lie lias found that a sale of muafi 
right although void against the zamindar 
is not void ah initio and he refers to cer¬ 
tain rulings which ho believes to be in 
favour of his view and lie differentiates 
those rulings which lie believes to he 
against his view. As a matter of fact the 
only ruling which would directly support 
him is Bhairon v. Balak ( I), which has 
been dissented from by the Oudh Chief 
Court in Dasrat v. Alt. Sanclala (2). It 
appears to mo that muafi rights are rights 
hold by a tenant against the zamindarj 
and against no one else. Such rights can-j 
not be sold because they are resuuiable) 
by the zamindar and the fact that such a 
salo is void as against the zamindar 
makes the salo absolutely void because it) 
cm bo immediately defeated by the) 
zamindar. S. 43-has no application to a 
sale which is void. It applies 4o a case 
where a person erroneously represents 
that he is authorized to transfer certain 
property and subsequently becomes able 
to do so. A lioldor of muafi rights who 
sells those muafi rights can never he in 
t his position because he cm never become 
ablo to sell muafi lights. He is not sell¬ 
ing the land because be is not the land¬ 
lord. Ho is only soiling certain rights in 
that land which are unsaleable and the 
sale is not male good if ho subsequently 
becomes possessed of saleable rights in 
the same land. 

But to make hiscise more sure the 
learned Subordinate .Judge went on to 

(1) A. I. R. lilj'i Oudh. i87. 

(*) A. I. U. 192G Oudh 270. 
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dispute the finding of the Munsif and also 
of the revenue Courts that a muafidar 
only becomes an under-proprietor under 
the terms of S. 107-H when he is declared 
by a Court to do so. Here too the case- 
law was against the lower Court, but he 
has attempted to distinguish some of the 
authorities and lays down the law that a 
muafidar of more than two generations 
and 50 years standing shall be deemed to 
have become an under-proprietor in the 
eyes of the law whether a declaration has 
or has not been made underS. 107-H. It 
is not necessary to discuss that at length. 

I need only say that the learned Subordi¬ 
nate Judge is wrong. In Murli v. Gajraj 
Singh (3), it was laid down that 

It is well settled that under-proprietary right 
under S. 107-H only arises on a declaration 
being made by the revenue Court under that 
section. Such a declaration changes the status 
of the muafidiir into that of an under-proprie¬ 
tor from the date on which it takes effect. 

More recently the Chief Court of Oudh 
in Umanath Bakhsh v. Bam Bakhsh 
Singh (4), has spoken of 

such under-proprietary rights as can be created 
under S. 107-H, Oudh Rent Act, in othf r words, 
where potential rights in the future and not 
actual rights in the present are sot up. 

Thus when the sale was made the ven¬ 
dors were not under-proprietors and they 
could only transfer those rights which 
they then possessed. The rights which 
they possessed were the rights of a muafi¬ 
dar and those rights could not be sold. As 
soon as the landlord came forward to 
resume the muafi and the Courts declared 
r that the muafi had ceased to exist and 
the muafidars had become undor-proprie- 
tors, the vendee had nothing on which to 
rest a title. Neither of the Courts below 
have considered the question as to whe¬ 
ther the plaintiff can obtain any relief 
from the vendors. Whether he can do so 
or not is a question which I have not got 
to decide but on this point at least I may 
express an opinion, namely that ho can¬ 
not obtain the satisfiction ho has sought, 
that is ho cannot in these proceedings 
* obtain an order directing the vendees to 
oxecuto a now salo*deed of under-proprie¬ 
tary rights in his favour, because the first 
sale-doed of muafi rights has been found 

to bo void. This is relief which no Court 
can grant. 

Ibis appeal has been preferred by the 
vendors and another Appo.il No. 297 of 

(3) [1918] 21 O. c. 124 = 46 lTc. 443=5 O. L 

J. 241. * 

10 A. I. R. 1920 Oudh 128=1 Luck 202. 
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1927 has been filed by the zamindars. 
Both of these appeals must succeed and 
are decreed with costs. I accordinly set 
aside the order of the lower appellate 
Court and restore the order of the Munsif 
who dismissed the suit with costs. 

S.J. Appeal allou'cd. 
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Gokaran Nath Misra, J. 

Abdul Halim Khan —Plaintiff. 

v. 

Baja Saadat Ali Khan and others — 
Defendants. 

Original Suit No. 8 of 1926, Decided on 
16th September 1927. 

(а) U ill Rower of appoiyilment means 
right to nominate successor. 

Power of appointment really means a right to 
nominate a successor with power to transfer the 
estate to him. Such right cannot be considered 
as merely an obligation. The conferment of 
such power would not merely amount to con¬ 
ferment of a privilege but a testamentary gift of 
power in favour of the donee. [P 162 C 2] 

( б ) Oudh Estates Act, (1 of 1669), S. 29— 
Widow—Meaning rf—Widno of Malicmedan 
taluhdar given power to adopt—Remarriage 
with another man—She cannot exercise power 
to adopt. 

The word “widow’’, ns used in S 29, Oudh 
Estates Act, means “a woman whose husband 
has died and who has not been married to any 
other man.’’ If, therefore, a widow of a Mnho- 
inedan taluqdur is given by her husband a 
power to adopt she must exercise that power 
while she is his widow. If she has ceased to bo 
his widow by her remarriage with another 
man, the power given to her can no more be 
exercised by her. The widow of a Mahoinedan 
taluqdn r must be considered to be civilly dead, 
if she remarries herself, so far as her power to 
adopt is concerned. [P 163 C 1 , P 169 C 1 ] 

(c) H ill—Construction—Guiding principle 

I arxous clauses must be read together—True 

intention and real object must be ascertained. 

In all cases the primary duty of a Court is to 
ascertain the true intentions of a testator from 
an examination o* the entire will. The Court 
in fact is entitled to put itself into the testator's 
chair and say, having regard to the language 

used m the different clauses, when read to- 
gether what the true intention of the testator 
was. Only that interpretation must bo placed 
upon his will, which is reasonable and not one 
which would tend to defeat his real object : 
(Case law discussed.) [p 157 c 1 ] 

(d) Evidence Act, S. 74 —Magistrate send¬ 
ing aii official memo to a Civil Surgeo )t to exa¬ 
mine an accused and report his age—Civil 
Surgeon's report is not a record of "act" in ojffi- 

cial capacity—It is not admissible in evidence 
without formal proof. 

When a Civil Surgeon reports to a Magistrate 
he is merely giving his expert opinion and is 
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not making a record of his “act” in official 
capacity for the use of the public. It is only his 
act of making a record in such a capacity that 
would be considered to be an ' act” within the 
meaning of S. 74. A memo written by a Civil 
Surgeon, who happens to be the Superintendent 
of a District Jail, cannot be considered to be an 
act or a record of his act as a public officer, 
and it merely embodies his opinion as an ex¬ 
pert: 20 Mad. 1S9, licl. on. [P 177 C 1] 

(r) Civil P. C., S. 11 — Expls, 4 and G 
and S. SS —Interpleader suit —Defendants 
arrayed on the same side—Adverse interests — 
one widow adopting a son—Dormer widow put¬ 
ting forward adoption — Co-widow's duty to 
contest factum and validity—The point of omis¬ 
sion to do the needful must be deemed to have 
been raised — Court's decision operates res 
judicata. 

An inter-pleader suit from its very nature, as 
described in S. 88, Civil P. C., is a suit in which 
several claimants are to be deemed to be claim¬ 
ing adversely to each other. Consequently, 
though, a widow who adopts a son and another 
porson who is adopted by a co-widow are ar¬ 
rayed in that suit on the same side as defen¬ 
dants, yet they must be deemed to be claiming 
adversely to each other. If in such a suit the 
latter puts forward his adoption by the widow 
under the powers conferred upon her under 
the will of her late husband it is the duty 

wr 

of co-widow to contest the said adoption, both 
in respect of the factum as well as its vali¬ 
dity, by filing a written statement to that 
ofleet. If she does not do so in spite of the 
fact that she is represented by a pleader on the 
date, when the issue relating to the adoption 
was framed on the pleadings of other defen¬ 
dants, she must be deemed to have raised the 
point, and, if the Court decided it adversely, the 
matter must be deemed, under Expl. 4 to S. 11, 
Civil I’. C., to be a matter directly and sub¬ 
stantially in issue in that suit and it is no more 
open to her to contest the factum and the vali¬ 
dity of the adoption in a subsequent suit, tho 
decision in the previous suit operating as res 
judicata against her. [P 170 C 2, P 181 C 2] 

(!) Civil />. C., S. 11, Erpl. I',—Decision 
against adoptive mother as to want of authority 
binds adopted son. 

If in a litigation a decision, fair and square, 
is obtained against the adoptive mother, to the 
eftect that she possessed no authority to adopt, 
that decision must be considered to be binding' 
upon the adoptod son by virtue of Exnl G 
S. 11, Civil P. C. : {Case-law discussed.) ’ ’ 
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ig) Limitation Act, Ss. 141, 142, 144 —J 
verse, possession—Suit by adopted ' son—St 
brought witlAn 12 years of the date of adoptx 
'is not time barred—Possession against a pi 
son not entitled to claim possession is not a 
verse—Widow does not reoresent entire este 
for limitation purposes—Rule is applicable U 
Mahotnedan entitled to tlte possession of , 
estate after the death of a female. 

( >ne of the general principles governing t 

law of limitation is that a parson can o\\\v 
considered to be barred, if be has a right 
enter and docs not exercise that right with 
the period fixed by the Limitation Act 1 
facie it must follow that a person who is not 
existence cannot be considered to be a in a p 0 


tion to claim whether immediate or otherwise. 
The cause of action in the case of an adopted 
sen accrues only from the date of his adoption ; 
when therefore a suit is brought by an adopted 
son within 12 vears of the date of the accrual 
of the cause of action in his favour, the suit 
cannot be considered to be barred by limitation. 
So far as a Hindu widow is concerned she can¬ 
not for the purposes of limitation be considered 
to represent the entire estate, seas to bar a 
suit of a reversioner when her own suit happens 
to be barred This rule would be applicable 
not only in the case of a Hindu entitled to the 
possession of the estate after the de..*ih of a 
female, but also to the case of a Mahotnedan 
occupying a similar position. The wording of 
Art. 141, Act 15, 187 7 and of the present 
Act 9 of 1908 make this amply clear. : Case 
law discussed. [P 189 C 2, P 192 C 2, P lf5 C 1) 

(h) Weeds —“ Khandan" means group of 
persons descending from eommon progenitor. 

Ordinarily the Vernacular expression ’Khan- 
dan,” of which the corresponding English 
expression is ‘family* means a group of descen¬ 
dants from one common ancestor called pro¬ 
genitor : 3G All. 101 (P. (A). Poll. [P 172 C 2] 

Ilasan Imam and II. C. Dutt — for 
PlaintitT. 

Jinn ah and Mohammad Kasim — for 
Defendant 1. 

Judgment.— Tins is a suit for posses¬ 
sion of the fcaluqa of Nanpara. It is a 
large estate, consisting of ovor 350 vil¬ 
lages mainly situate in tho district of 
Bahraich, in the province of Oudh. It 
is entered at No. 151 of List I and at 
No. 58 of List II attached to the Oudh 
Estates Act (1 of L8G9) Raja Jang Baha¬ 
dur Khan was the first taluqdar of Nan- 
para. Ho died on 1st May 1902 and was 
succeeded by his son, Raja Mohammad 
Siddiq Khan. The said Raja died on 30th 
December 1907 leaving no issues but only 
four widows. He had married five wives 
having divorced the first wife prior to 
tho marriage of tho last one Tho names 
of those five wives in order of their 
marriages are : Rani Qamar Zamini Be- 
gam (1890), Rani Saltanat Begam (1900), 
Rani Dilafza (1902), Rani Champa (1902), 
and Rani Nasim Sahri (L905). The di¬ 
vorce of Rani Qamar Zamani Begam is 
stated to have taken place in March 1903, 
and tho marriage of Rani Nasim Sahri in 
April of the same year. In February 
1905 Raja Mahomad Siddiq Khan had 

brought his estate under tho management 

of tlie Court of Wards. Shortly after tho 
assumption of the management of his 
estate by the Court of Wards ho left Nan* 
para with an intontion to go on haj 
(pilgrimage) to Mecca en route Bombay, 
whore he resided for some time. Before 
ho left for Mecci he executed a will 
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at Bombay, on 8tli January 1906, 
which was registered on the 23rd 
January 1906, providing for the suc¬ 
cession to the taluqa and the pay¬ 
ment of certain annuities and legacies. 
Except Rani Qamar Zamani Begam, 
whom the liaja had divorced, all tlie four 
Ranis accompanied him to Mecca. Under 
the terms of that will Raja Mahomad 
Siddiq Khan gave a life-estate in the 
taluqa to Rani Nasim Sahri, whom he 
mentioned in the will as the first Rani, 
and also authorized her to adopt a hoy as 
son to him in case there was no son horn 
to him of any of the Ranis. The son, 
if born or adopted, was to get a sum of 
Rs. 50,000 per annum from the income of 
the estate by way of maintenance. The 
period fixed for Rani Nasim Sahri to 
adopt was a period of two years, coun¬ 
ted from the date of the Raja’s death. 

There was a further condition laid down 
in the will that the boy to he adopted 
should be of the Sunni sect and under ten 
years of ago and not belonging to Quli 
family or to the family of the divorced 
wife, namely, Rani Qamar Zamani Begam 
whom he styled in the will as “Dulhan 


Saheba.” lie also enjoined that if within 
tlie prescribed period of two years no boy 
was adopted by Rani Nasim Sahri, Rani 
Saltanat Begam, whom he mentioned in 
the will as the second Rani, was to adopt 
after the expiry of that period. Rani 
Dilafza, whom he mentioned as the third 
Rani, was to make an adoption in case 
the second Rani failed to adopt within 
the same period of two years fixed for her. 
Rani Champa, whom he mentioned in his 
will as tho fourth Rani, was to adopt 
similarly within the period of two years 
to he counted after the expiry of the period 
fixed for tho third Rani. It was also 
provided in the will that if the first Rani 
died in tho Rija's lifetime, or after his 
death, without having adopted a boy, the 
second Rani was to come into possession 
of the estate and enjoy it till tho date of 
adoption by her but should have no 


power of transfer : and in case theseconc 

Rani died without having made an adoj> 

tion a similar power was given to the thin 

Ruii, and a similar provision was made 

for tho fourth Rani also. It was furthei 

provided in the will that, if any of hi; 

Ranis contracted a second mariiage aftei 

his death, she was to forfeit all the bene 

f>t which bho was to enjoy under the will 

En purposes of this case it is unnecessary 

■ 


to mention other provisions of the will at 
this stage. 

After the death of Raja Mohammad 
Siddiq Khan at Mecca on the 30th Decem¬ 
ber 1907, all the four Ranis returned to 
India and landed at Bombay early in 
February 1908. After staying at Bombay 
for a short time they returned to Nan para 
in March 1908. On 28th April 1908 the 
Court of Wards filed an interpleader suit 
impleading all tho widows of the late 
Raja including also tho divorced wife, 
his two sisters, namely, Rani Kaniz Be¬ 
gam (Rani of Utraula) and Rani Sarfaraz 
Begam (Rani of Muhamdi), and all per¬ 
sons who claimed any title to the estate, 
asking the Court to declare which person 
was entitled to the said estate. It was 
alleged that Rani Nasim Sahri, the first 
Rani, mentioned in the will of the late 
Raja Mahomed Siddiq Khan married 
one Sultan Khan on the night of 9th 
— 10th May 1908, and thus lost all her 
rights in the estate and also her right to 
adopt as given to her under the will. It 
was further alleged that after the remarri¬ 
age of Rani Nasim Sahri, Rani Saltanat 
Begam, the second Rani mentioned in 


the will, adopted Raja Saadat Ali Khan, 
defendant 1 in the present case, who is 
the late Raja’s sister's (Rani Sarfaraz 
Begam’s) son on 9th March 1909. After 
Ids adoption Raja Saadat Ali Khan was 
brought on the record of the interpleader 
suit as a claimant to tho Nanpara estate. 

During the trial of that suit, on 7th Sep¬ 
tember 1910, a compromise was arrived 
at between Rani Qamar Zamani Begam, 
R mi Kaniz Begam, Rani Sarfaraz Begam 
and Raja Saadat Ali Khan, under the 
terms of which Rani Qamar Zamani 
Begam was to receive one-fourth share of 
the profits of the entire estate of Nanpara 
and also full proprietary rights in per¬ 
petuity in certain villages belonging to 
that estate. The rest ot the profits of 
the taluqa were to he divided between 
R mi Kaniz Begun and Rani Sarfaraz 
Begam, tho natural mother of defen¬ 
dant 1. ^ In the event of the death of 
Rani Kaniz Begam without leaving a 
male issue, her husband, Raja Mohammad 
M uinta z Ali Khan, tho taluqdar of 
I traula, defendant 2 in the present suit, 
if surviving, was to take her share for 
his life-time. On his death, or if lie died 
before his wife, then, on her death, that 
half share was to revert to Rani Sarfaraz 
Begam, if surviving, and, if she did not 
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survive, theu to Raja Saadat Ali Khan. 
On the death of Rani Sarfaraz Begam, 
his natural mother, defendant 1, was to 
succeed to the estate in her possession. 
On 4th November 1911, the claims of ali 
the other claimants in the interpleader 
suit were dismissed, and a decree was 
passed in accordance with the terms of 
the aforesaid compromise. This decree 
was upheld in appeal by a Bench of the 
late Court of the Judicial Commissioner 
of Oudh by its decision dated 28th May 
1914. Defendant 1, Raja Saadat Ali 
Khan, attained his majority in 1925, 
when the estate was released from the 
superintendence of the Court of Wards 
and its possession delivered to him. 

The plaintiff, Abdul Halim Khan, is a 
minor being the son of one Nawab Abdul 
Karim Khan, taluqdar of Basit Nagar, 
district of Hardoi. Ho financed one 
Abdul Ilamid Khan, a claimant to the 
Nanpara estate in the interpleader suit 
(P. R. 416). The plaintiff claims to have 
been adopted by Rani Champa (the 
fourth Rani mentioned in the will), 
under a deed of adoption, dated 25th 
July 1914, and registered on 27th July 
1914. He denies the remarriage of Rani 
Nasim Sahri and, therefore, contends 
that the adoption of defendant 1 is con¬ 
trary to the terms of the will and con¬ 
sequently invalid. It is on this ground 
that he claims possession of the entire 
Nanpara estate as the validly adopted 
son to the late Raja Mohammad Siddiq 
Khan. This is, in short, his case as 
stated in the plaint and before me in oral 
pleadings (1\ R 336). His claim to the 
estate is laid as the adopted son of the 
late Raja Mohammad Siddiq Khan, under 
Cl. 7, S. 22, Act 1, 1869. 

There are three defendants to this suit. 
Defendant 1 is Raja Saadat Ali Khan, 
who is now in possession of the entire 
Nanpara estate, after its release from the 
Court of Wards. Defendant 2 is Raja 
Murntaz Ali Khan, the taluqdar of 
Utraula (district Honda.) lie is the hus¬ 
band of Rani Kaniz Begam, who died in 
1920 without leaving any male issue. 
Under the terms of the compromise her 
lnuband (defendant 2) hecamo entitled 
to the rights conferred upon her therein 
v since she died issueloss. It is for this 
reason that ho has boon impleaded as 
defendant 2 in the case. Defendant 3 is 
Rani Qatnar Zamani Begam, the first 
marriod wife of tho late Raja Mohammad 


Siddiq Khan, whom, it is alleged, he 
divorced in March 1905. According to 
the terms of the said compromise she is 
entitled to one-fourth share in the profits 
of the estate for her life-time and to 
certain villages of the estate in perpetuity 
as absolute owner. It is on this account 
that she has been impleaded in the suit. 
It should also be mentioned that Rini 
Sarfaraz Begam, the natural mother of 
defendant l, died in 1921, and, after her 
death, under the terms of the compromise 
referred to above, her interest in the 
Nanpara estate devolved upon him. It 
would, therefore, appear that the entire 
Nanpara estate and all the rights ap¬ 
pertaining thereto are at present pos¬ 
sessed in different portions by the three 
defendants impleaded in the suit as des¬ 
cribed above. 

Defendant 1, admits genuineness of 
the will set up by tho plaintiff and that 
under tho said will Rani Nasim Sahri 
was given a life-estate in tho Nanpara 
taluqa with power to make adoption 
within two yoirs from the date of tho 
death of the late Raja Mohammad Siddiq 
Khan. It is, however, contended tint 
Rani Nasim Sahri, owing to her remarri¬ 
age with Mahomed Sultan Khan in May 
1908, lost all her rights and privileges 
under the will. She is alleged to have 
executed a deed of relinquishment on 
29th May 1908 giving up all her rights, 
which she was to enjoy under tho will, 
and it, therefore, became impossible for 
her to make an adoption within the pre¬ 
scribed period, or, for the matter of that, 
at any time. Rmi Saltanat Begim, tiio 
second Rani mentioned in tho will, thoro* 
upon became ontitled to exercise tho 
power of adoption conferred upon her by 
the said will, her right of adoption hav¬ 
ing been accelerated by the remarriage 
of Rmi Nasim Sahri. Rani Saltanat 
Begam, therefore, adopted defendant l, 
and her adoption is valid in law ; and in 
tho face of this adoption thoro was no 
right left to any other widow to make an 
adoption under tho terms of the will, and 
tho plaintiff’s adoption is, therefore, in¬ 
valid. The factum of the plaintiff's adop¬ 
tion by Rmi Chain pi was also denied. 

It is also contended that in tho inter¬ 
pleader suit brought by the Court of 
Wards in April 1908, and decidod in 
November 1911, both dofondant l, R-ija 
Saadat Ali Khan, and Rani Champa, the 
adoptive mother of tho plaintiff, ^wore 


l 
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impleaded as parties, and the question 
relating to the factum and the validity 
of adoption of defendant 1, having been 
tried and found in his favour the trial of 
the said question is now res judicata bet¬ 
ween the parties, the said decision being 
binding upon the plaintiff. Defendant 1 
also contended that the suit was barred 
by limitation on the ground that, as the 
person entitled to the estate as the 
adopted son he should be deemed to have 
come into possession of the estate in 
1909, when his adoption was made and 
that he lias, therefore, been in adverse 
possession of it for more than L2 years. 
The adoption of the plaintiff was also 
challenged by defendant 1, to bo invalid 
on the ground that it was a sham and 
colourable transaction and, in any case, 
it was invalid because it was mido by 
Rani Champa subsequent to the adoption 
of defendant 1, when no right to adopt 
had been loft .to any of the widows of the 
late Raja. Its validity was also denied 
on the score that Rani Champa, having 
remarried in 19LO, lost her power to adopt 
under the terms of the will. The con¬ 
tention was that she could not, after her 
remarriage, bo considered any more to be 
the widow of the late Raja Mohammad 
Siddiq Khan. The fact that Rani Champa 
was the legally married wife of the lato 
Raja was also denied. 

Defendant 2, Raja Mumtaz Ali Khan, 
denied the genuineness as well as the vali¬ 
dity of the will of the late Raja, dated 
8th January 1906. It was contended by 
him that the Slid will was invalid be¬ 
cause the late Raja was not at the time 
of its execution, of sound disposing mind. 
It was also contended by him that defen¬ 
dant 3, Rani Qarnar Zamani Regain, had 
been divorced by the late Raja during 
his life time and that his other four 
Ranis, namely, llani Nasim Sahri, Rani 
Saltanat Regain, Rani Dilafza and Rmi 
Champa wore not his legally wedded 
wivos. It was further o intended by him 
that, on the date of the death of the late 
Raja succession opened under Cl. (11), 
Act l, 1869, as it existed prior to its 
amendinont by Act 3 of 1910, and that 
Rani Kaniz Regain, his wife, being the 
eldor sister of the bite Raja, was an heir- 
at-law to the ostato under the aforesaid 
claiuo and was thus entitled to the entire 
Nanpara taluqa to tho exclusion of every¬ 
body else. Other pleas raised by defen¬ 
dant L wore also adopted on his behalf. 


tho adoption of 
Saltanat Begam 
made its validity 


Defendant 3 also denied the genuine¬ 
ness and tho validity of the will of the 
late Raja, dated 8th January 1906. Stic 
also denied that she had ever been 
divorced by the lato Raja. $The factum 
and the validity of adoption of the plain- 
titl was also denied by her. The vali¬ 
dity of the plaintiff's adoption was chal¬ 
lenged on tho same ground as urged by 
defendant 1. It was further contended 
on her behalf that, on the death of the 
late Raja, she was entitled to the posses¬ 
sion of the Nanpara estate as his senior 
widow under Cl. (7), Oudh Estates Act 
(1 of 1869), as it stood prior to its 
amendment by Act (3 of 1910 now Cl. 6, 
of the amended Act). 

On behalf of the plaintiff it was con¬ 
tended in reply that Rani Champa had 
never remarried herself. The factum of 

defendant 1 by Rani 
was denied, and even if 
was contested on tho 
ground that it had not been made by her 
during the period fixed for her under the 
will of the late Raja ; that the adoption 
was inoperative because it was made by 
her for corrupt motive, she having re¬ 
ceived a sum cf Rs. 32,000 from Rani 
Sarfaraz Begam, the natural mother of 
defendant 1, as consideration for it ; and 
that defendant 1 belonged to the Quli 
family and therefore his adoption was 
contrary to the terms of the will of tho 
lato Raja. Tho deed of relinquishment, 
alleged to have been executed by Rani 
Nasim Sahri, on 29th May 1908, was also 

denied. 

On 1st November 1926, when the case 
was stated by the counsel of tho parties 
before mo, all of them agreed that for the 
pui poses of this case the four Ranis men¬ 
tioned in the will of the late Raja, namely, 
Rani Nasim Sahri, Rani Saltanat Begam! 
Rani Dilafza and Rani Champa should 
all ho treated us his married wives (.P It. 
342) ; It was also admitted by all the 
parties to the suit that tho matter of the 
divorce of Rani Qainar Zamani Begam, 
defendant 3, was not relevant for the pur¬ 
poses of tho inquiry in tho present suit 
and that no issuo need he framed on tho 
point. The result of these statements 
was that tho questions relating to tho 
marriage of t he aforesaid four Ranis with 
the late Raja Mahomed Siddiq Khan .and 
the divorce of Rani (Jamar Zamani Regain 

remained no more as contested points in 
tho ease. 
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Issues had been originally fixed by Mr. 
Justice Kendall on 29th March 1926, but 
after the case had been stated before me 
on 1st November 1926, I amended them 
and fixed them afresh (The judgment 
then narrated the issues and proceeded 
to give the findings). 

Issue 1.—This issue relates to the 
factum of adoption of the plaintiff by 
Rani Champa. The factum of adoption 
is established by the registered deed, 

dated 25th July 1914 (Ex. AA). The 
deed has been proved by the evidence 
of P. W. 1, Mrs. A. E. Bose, and P. W. 2, 
Nawab Bahadur Khan. The evidence of 
P. W. 1 will be found on P. R 388 to 
400 and that of Nawab Bahadur Khan on 
P. li. 409 to 424. The factum of the 

plaintiff’s adoption was also established 
by the evidence of Mt. Asghari Begam 
recorded on commission (P. R. 401 to 407). 
After 1 had recorded the evidence of these 
two witnesses (P. W. 1 and P. \Y. 2) all 
the parties admitted the factum of adop¬ 
tion of both the plaintiff and defen¬ 
dant 1 and also all the documents relat¬ 
ing to the factum of their adoption. I, 
therefore, passed the following order on 
8th December 1926 : 

No evidence will now be produced in the case 
relating to the factum of the adoption of the 
plaintiff and of defend mt l. The point will be 
considered as admitted between tho parties. 
(P. U 424). 

Issue 4.—This issue relates to tho 
aloption of defendant l. It is established 
by Ex. A-L, the registered deed of adop¬ 
tion, dated 9th March L909. It was also 
established in the interpleader suit: vide 
findings on issues 37, 38, 39 and 40. Tho 
judgment of the interpleader suit is Ex. 37 
(P. R. 109 to 253 at pp. 231 and 232). 
In view of the agreement arrived at bet¬ 
ween tho parties on 8th December 1926, 
and the order of the Court passed thereon, 
tho point will be deemed as having been 
admitted between the parties. I, there¬ 
fore, find tho said issue in favour of de¬ 
fendant 1. 

Issue 8.—In viow of the finding on 
issue 4, this issue becomes immaterial. 
After tho admissions had been made re¬ 
garding the factum of tho adoption of de¬ 
fendant 1, I ordered, in tho proceedings, 
dated 8th December 1926, that it would 
not be necessary to decide the first part 
of issue 8, which relates to the estop¬ 
pel of the plaintiff from challenging tho 
factum of the adoption of defendant 1. 
Regarding the second part of the issued 


which relates to the validity of the adop* 
tion of defendant l, I will deal with tho 
point under issue 7. Apart from the 
question of res judicata there is no other 
estoppel in the way of the plaintiff from 
challenging the validity of the adoption 
of defendant 1. This is my finding on 
the second part of this issue. 

Issue 2.—This issue relates to the re¬ 
marriage of Rani Champa, and is one of 
the most important issues in the case. I 
have given my most anxious consider¬ 
ation to this issue during tho trial of the 
case and also daring the arguments, and 
before coming to a finding on the point 
as recorded in the judgment I have again 
gone through the entire evidence on the 
record. The conclusion to which I have 
como is that the remarriage of Rani 
Champa with Sher Molmmed Khan is 
established. (The judgment then dis¬ 
cussed the evidence and proceeded). I 
must, however, refer at this stage to an 
argument put forward by Mr. Jinnah, 
the learned counsel for defendant l, that 
it was not necessary for the Court to 
come to a delinite finding on the question 

of the marriage of Mt. Ketki Begam. Tho 
question before tho Court, ho argued, was 
not whether Mt. Ketki Begam had been 
married to Sher Mohamod Khan or not. 
The only question bofore the Court he 
said was whether Rani Champa had been 
remarried to Sher Mohamed Khan. If 
tho plaintiff had sot up the cise that both 
Mt. Ketki Begam and Rmi Champa had 
been married and that Rani Champa’s 
marriage was invalid, because Mt. Ketki 
Begam had been previously married, then 
a. further question would have arisen for 
determination of the Court as to whether 
Mt. Ketki Begam had actually been mar¬ 
ried first. In that case defendant 1 
might have led evidence to prove that it 
was really Rani Champa who had been 
married first and that hoi’ marriage was 
therefore quite valid and operative under 
Mahomedan law. Without any issue 
to that effect ho contended it was impos¬ 
sible for defendant l to load ovidonce on 
the point as to who was married first. 
Ho pointed out that, unless this matter 
had been specifically raised by the plain¬ 
tiff, it was not possiblo for defendant 1 to 
meet it, and consequently, without any 
issue to that effect, tho plaintiff could not 
ask tho Court to decide that Mt Ketki 
Begam had actually been married first 
and that Rani Champa, if at all, was 
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married subsequently. It was urged by 
him that it was no business of the Court 
to set up on behalf of any party a ctse, 
which that party had never chosen to set 
up for himself. In support of this pro¬ 
position reliance was placed by him upon 
the ruling of their L >rdshi ps of the Privy 
Council reported in Ameeroonissa Khaloon 
v. Abedoonissa Khatoon (L). 

I am of opinion that the contention 
urged by the learned counsel for defen¬ 
dant 1 is correct. The only way how 
the plaintitf couid successfully rebut the 
case relating to the marriage of Rani 
Champa with Sher Mohamed Khan was 
either by proving that Rani Champa had 
never been married, or that she had been 
married, but, after the marriage of Mt. 
Ketki Begam, and thus her marriage was 
illegal. The plamtiil never took up the 
second position. His counsel clearly took 
up the first position as would appear 
from the proceedings recorded in the 
earlier stages ol the trial of the caso (P. 
R. 5o4). This was during the course of 
the examination of Nawab Ghazanfar Ali 
Khan alias Abbu Saheb, D. W. 8, who 
was produced as the firsc witness in proof 
of the remarriage of Rani Champa. It 
is clear that in such a ca^e the plaintiff 
could not completely rebut the caso of 
defendant 1 by merely attempting to 
prove the marriage of Mt. Ketki Begam. 
That comd only ho done, as stated above, 
by alleging and proving that her marriage 
had taken place prior to tho remarriage 
of Rani Champa. It is, therefore, not 
necessary for me to give adefinito finding 
whether Mt. Ketki Begam was actuilly 
married to Sher Mohamed Khan prior to 
the alleged marriagj of Rtni Champa. 
Since this caso was novor sot up on tho 
plamtiil s behalf I am not called upon to 
decide it. It is enough for mo to say 
that by merely sotting up tho marriago 
of Alt. Kotki Bogam, tho ciso of romar- 
riago ol Rmi Champa cannot bo success¬ 
fully rebutted. I may also state hero 
that in my opinion tho plaintitf has not 
been ablo to provo by good, convincing 
and reliable evidence tho lact of tho said 
marriage also, nor has he been ablo to 
provo beyond doul t the exact date of the 
said marriage if it over took place. 

I may also state here that at tho very 
last stage of tho arguments in the caso 
Mr. JaCks>n, the learned counsol fur the 
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plaintiff, urged that I might frame an 
issue to the effect whether Mt. Ketki 
Begam had been married to Sher Moha¬ 
med Khan prior to the marriage of Rani 
Champa. I could not, however, accept 
that request of the learned counsel, since 
such an action would have involved a 
change in the pleadings and a de novo 
trial of the caso (P. li. 1333J. 

After having discussed both tho oral 
and tho documentary evidence on both 
sides and after having given my opin¬ 
ion as to the pleadings in the case 
and also in regard to the plea of the 
marriage of Mt. Ketki Begam as a piece 
of rebutting evidence, I must now pro¬ 
ceed to deal with the circumstantial evi¬ 
dence. In a -case like this where oral 
evidence is conflicting and where docu¬ 
mentary evidence does not help one in 
coming to a decisive conclusion, the only 
proper course is, as stated by me in the 
earlier portion of this judgment, to see 
what are the admitted facts in the case, 
and what are the circumstances deducible 
from the evidence of both sides about 
the truth of which there can he no 
doubt. This alone can be the true 
method of arriving at a correct conclu¬ 
sion. I have already referred to several 
rulings of the Privy Council, where their 
Lordships hive laid down the same rule, 
and before I took up the discussion of 
the oral evidence produced in rebuttal 
on behalf of the plaintiff, I have men¬ 
tioned in this judgment that such a 
course was the only proper course that 
should be followed. (The judgment then 
dealt with tnecircumstances pointing to 
the remarriage of Rani Champa with 
Bbor Mohammad Khan, and-proceeded.) 
Una review of the entire evidence on 
the record, my finding therefore, on this 
lbsuo is that th remarriage of Rani 
Champa with Sher Mohammad Khan on 

, Altir , cl1 i<JL °. has been established. 

Issue 3. This issue relates to tho 
validity or otherwise of tho plaintitl’s 

a< option. I have already given my finding 

on issue 1 relating to tno factum of his 

aa>ptiun, that question having been de¬ 
cided m plaintnl’s favour as agreed up m 
by the parties The validity of the 
plamtiil s ad >ption was, however, ques¬ 
tioned on the ground that it was a b »gus 
and sham transaction and not actuilly 

intended to be operative. Its invalidity 

w.is also urged on the grounds that it was 
in.ide subsequent to ihe adoption of do- 


162 Oudh Abdul Halim v. Raja Saadat Ali (Gokaran Nath Misra, J.) 1928 


fendant 1 when no right to adopt had 
been left in any of the widows of the 
late Raja Mohammad 6iddiq Khan, and 
that it was made by Rani Champa after 
she had remarried herself. 

As to the invalidity on the aforesaid 
grounds I may state that in respect of 
the last ground I have already decided 
the previous issuo relating to the re¬ 
marriage of Rani Champa in the affirma¬ 
tive. If the remarriage of Rani Champa 
has been established to have taken place 
in March 1910, it is clear that the plain¬ 
tiff’s adoption having been made by her 
in 1914 is clearly invalid. In that year 
Rani Champa had, owing to her remar¬ 
riage, ceased to be 'the widow of Raja 
Mohammad Siddiq Khan, and if she did 
not possess that status at the time of the 
plaintiff’s adoption, it must be considered 
to be invalid. Under the terms of the 
will of the late Raja Mohammad Siddiq 
Khan (Ex. Aj if any of his Ranis con¬ 
tracted a second marriage after his death 
she was not to be entitled to any benefit 
or privilege conferred on her under any 
part of the will (kisi do fa icasiyalnama 
haza sc facda uthanac ke mustahaq na 
hogi). One of the privileges conferred 
upon the widows of the late Raja by him 
under the said will was a 'right to make 
an adoption to him. Rani Champa must, 
therefore, be deemed to have lost that 
right under the will, and any subsequent 
exercise by her of a power conferred upon 
her by the will, must be deemed to bo 
invalid. 

A very ingenious argument was, how¬ 
ever, advanced by Mr. Hasan Imam, the 
learned counsel for the plaintiff, to meet 
this situation. His argument consisted 
of two points. The first point was to 
the effect that on a proper interpreta¬ 
tion of the will, the Raja in case -of re¬ 
marriage, deprived his widows only of 
the rights which ho had conferred upon 
them in respect of his property, but there 
was no intention on his part to deprive 
them of the power of adoption which 
was really a power given to thorn for 
nominating an heir to him and could not 
in any way, be considered as a benefit to 
the widows themselves. Such a powor 
might be beneficial for the estate or 
for tho Raja himself but was in no 
way benficial to his widows. I regret I 
cannot accept this contention. The re¬ 
ply of Mr. Jinnah, the learned coun¬ 
sel for defendant 1, was that the 


power to adopt was equivalent to a power 
of appointment as known under the 
English law. A power of appointment 
really meant a right to nominate a suc¬ 
cessor with power to transfer the estate 
to him. Such a right could not be con¬ 
sidered as merely an obligation but must 
be considered as a substantial power 
amounting to a privilege conferred upon 
each of the Ranis under the will. In¬ 
deed the conferment of such a power 
would not merely amount to conferment 
of a privilege hut to a testamentary gift 
of power in favour of the donee. 

I am in full agreement with this coni 
tention of Mr. Jinnah. The proposition, 
is supported by a decision of their Lord- 
ships of the Privy Council reported in 
Bai Motivaliu v. Bai Manubai (2). 

The powor to adopt, i. e. .to make an 
appointment should be ‘considered as a 
power to make a gift of the property in 
place of the testator to the person ap¬ 
pointed. This cannot be considered as 
merely amounting to a discharge of a 
particular obligation but this is a very 
valuable right, viz., a right to make a gift 
of the property of the testator to a per¬ 
son in accordance with his intentions. 
A donee of a power, when ho exercises 
the said power, must be deemed in the 
eyes of law to transfer the property to 
the appointee. It must be considered as 
equivalent to transferring the property 
of the testator in favour of the persons 
appointed or ’adopted. It, therefore, 
amounts to a disposition of the property 
of the testator under the terms of the 
will. In the well-known work of ' Far- 
well on Powers ” (3rd edn.) a power has 
been defined as an authority reservod by 
or limited to a person to dispose, either 
•wholly or partially, of real or personal 
property either for his own benefit or 
for that of others. “ The donee of a 
power ”, according to the samo author : 

has a right of disposition over tho property 
subject to tho power which may bo either 
limited or unlimited, according to tho terms 
upon which it is granted. Vide p. 1. 

It is, therefore, clear that a power 
amounts to a right of disposition 
in respect of a particular property. Be" 
ing a right of disposition ovor a parti¬ 
cular property in a particular way, it 
cannot he considered to ho merely an 
obligation. It is indeed a vory valuable 
right in relation to a particular pro perty 

{2) Lis97J 21 Uo'm. 709=24 I. A. 93=7 S»r* 
MO (P. C.). 
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and must be considered as equivalent to an 
advantage derived under the will. If 
this view be taken, the power to adopt 
must be considered to bo a benefit or 
a privilege conferred under the will of 
the late Raja, and under the terms of the 
said will, Rani Champa must be deemed 
to have lost her right to adopt when she 
remarried herself. 

The second point urged by Mr. Hasan 
Imam was to the effect that the word 
4 ‘ widow " in *S. 29, Ouih Estates Act 
I, 1869, should not be read as mean¬ 
ing that a woman, who is making an 
adoption, must be at the time of the 
adoption a widow. It only means a 
woman who had been at one time a 
widow of aTaluqdar, it being ‘quite im¬ 
material .whether at the time of the 
adoption she happened to be the wife of 
another man. The suggestion was that 
the fact that a Mahomedan widow re¬ 
married herself, would not take away 
her power of adoption. I regret I am 
unable to accept this contention also. 
The word ‘ widow ” as used in S. 29, 
Oudh Estates Act, is in itself a clear 
expression and must be read in its plain 
meaning, viz., a woman who is a widow, 
i. e., whose husband has died and who 
has not been married to any 'other man. 
In ‘Webster s Dictionary wo lind the 
meaning of the word " widow ” given as 
a woman who has lost her husband by 
death and has not married again (P. 2334). 
The expression cannot obviously mean a 
woman who was once a widow but may 
not bo so at the time of adoption. The 
obvious intention of the legislature is 
that she must bo a widow at the time 
when she exercises her-power to adopt. 
If tbo power of appointment is given to 
u particular individual in a certain capa¬ 
city that power must be exorcised by him 
while ho enjoys that particular capacity. 
If, therefore, a widow of ’a ‘Mahomedan 
taluqdar is given by her husband a power 
to adopt sho must exercise that power 
while she is his widow. If sho has 
ceased to bo his widow by her remarriage 
with another man, the power given to 
her can no rnoro bo oxorcised by her. 

As to the invalidity on the ground, 
namely that no right to adopt had been 
left to any of the widows of the late 
R*ja Mohammad Siddiq Khan after the 
adoption of the defendant L my finding 
b that the adoption of the plaintiiT 
would only be invalid if the adoption of 


defendant 1 is found to bo valid. The 
question as to the validity of defen¬ 
dant 1’s adoption is contained in issue 5 
and will be dealt with by me later. Un¬ 
til that issue has been decided no finding 
can be given on this part of the 
issue. It will depend on the finding 
on issue 5. If under that issue it is 
found that the adoption of defen¬ 
dant 1 is valid then clearly the 
adoption of the plaintiff being subsequent 
to the adoption of defendant I would be 
invalid. If, however, it is found that the 
adoption of defendant I is invalid, then 
obviously the plaintiff’s adoption, though 

made subsequently, cannot be affected 
by it. 

I now proceed to deal wiMi the first 
part of the issue, namely, whether the 
plaintiff’s adoption was a sham and 
bogus transaction and not intended actu¬ 
ally to be operative. 

The contention of defendant 1 was that 
the adoption of the plaintiff was made by 
Rani Champa purely with the object of 
putting pressure on the Court of War is in 
connexion with her <juzara and was not 
a bona fide adoption (The judgment then 
discussed the evidence in support of the 
contention and, finding that the contention 
of defendant L was true, proceeded.) On 
p. 457 of Far well on Powers (3rd edn ) 
the very first rule under the chapter 
dealing with the fraudulent appointments, 

is given below: 

A person having a limited power must exer¬ 
cise it bona fide for the end designed: otherwise 
the execution is corrupt aud void 

In Duke of Portland v. Topham (3), it 
was laid down by the House of Lords that 
a party having a limited power must 
fairly and honestly execute it, without 
having any ulterior object to he accom¬ 
plished ,Ie cannot carry into execution 
any indirect object, or acquire any benefit 
for himself either directly or indirectly: 
Lord St. Leonards, p. 56. It was also 
laid down in the same case that ho (the 
donee) must act with good faith and 
sincerity and with an entire and single 
view to the real purpose and object of the 
power, and not for the purpose of accom¬ 
plishing or carrying into etTcct any bye 
or sinister object (sinister in the sense of 
boing beyond the purpose and interest 

of the power). (The Lord Chancellor, 
I> hi) 

(3) [ 1801 ] u H. U 0. 32=10' Jur. (NTsToOi 

=31 L. J. Ch. 113=12 W. R. 097=10 L. T. 

3 oj . 
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The reply of Mr. Hasan Imam, the 
learned counsel for the plaintiff, to the 
contention put forward on behalf of de¬ 
fendant 1, was that the statement of Sher 
Mohammad Khan proved only what was 
passiug in his mind, but not what was 
then passing in the mind of Rani Champa. 
His argument was that we were really 
concerned with the purpose of Rini 
Champa and not with the motive of Sher 
Mohammad Khan or any other person, 
and that there was no evidenc 3 on the 
record to show that when Rani Champa 
made the adoption she did not exercise 
her power bona fide for the end designed 
(P. R. 1322) Reference was then made 
to S 10 of Firwell on Powers (3rd edn., 
p. 484), where it is stated that the Court 
should not advert to motive, but a dis¬ 
tinction should be drawn between motive, 
intention or purpose. Ho stated that the 
meaning o f the ruie was that if the donee 
of a power had been given a particular 
power and exercised that power for the 
purpose, for which it was meant, thore 
was no point in referring to his motive. 
The motive which impelled a donee to 
exercise a power was quite immaterial, 
and as long as the exercise of the power 
was made for the end designed, the exor¬ 
cise should ho hold good. It was, how¬ 
ever, admitted that the exercise mu6t bo 
bona fide, and that it must not bo in¬ 
tended to be a mere sham and bogus 
transition. It was further pointed out 
that there was a difference between a 
transaction boing merely a sham and 
bogus transaction and a transaction in¬ 
tended to secure its object, but the motive 
of which was quite a different ono 

(P. R. 1322). 

In my opinion on the evidonco of Sher 
Mohammad Khan thero can bo no doubt 
that the roil purpose for executing the 
deed of adoption was to exerciso pressure 
on the Court of Wards for the roilizition 
of guuircL of Rani Champa. I am unablo 
to accept the argument that the stite- 
inent of Sher Mohammad Khan is only 
evidence of what was passing in his mind 
hut not in that of Rani Champa. (The 
judgment then commenting upon the 
plaintiff’s evidonco proceeded) Under theso 
circumstances [ am compelled to hold 
that the adoption of tho plaintiff was 
never intended to be actually operative 
In my opinion it was merely a bogus and 
sham transaction resort d to for the pur¬ 
pose of putting pressure upon the Court 


of Wards in order to get the claim of 
Rani Champa as to maintenance settled. 

My finding on this issue is, therefore, 
against the plaintiff. 

Issue—5. This issue relates to the 
validity or invalidity of defendant l’s 
adoption, and is an important issue in 
the case. The validity of his adoption 
was challenged on three grounds: 

(a) That it was not made by Rani 
Saltanat Begam within the time pre¬ 
scribed for her to make an adoption under 

the will of the late Raja Mohammad 
Siddiq Khan; 

(bj That it was made by her for cor¬ 
rupt motives, since she received a sum 

of Rs. 32,000 as a consideration for it;- 
and 

(c) That it was bad, because defen¬ 
dant 1 belonged to the Quli family, a 
member of which could not bo adopted 

under the terms of the will of the late 
Raja; 

(d) Adoption invalid, because not 
made at the proper time. 

The case set up by the plaintiff in 
paras. 6, 7, and 8 of tho plaint (P. R . 2) 
is that under the terms of his will, the 
late Raja Mohammad Siddiq Khan had 
fixed a specific period for each of his 
widows to adopt a son within that period, 
the time allotted to thorn boing as 

follows: 

From 30th December 1907, i. o., the 
date of the death of tho Raja up to 29th 

Decomber 1909 (Rani Nisirn Sahri). 

From 30th December 1909 to 29th 
December 1911 (Rani Saltanat Begam). 

From 30th Decomber L911 to 20th De¬ 
cember 1913 (Rani Dilafza) 

From 30th Decombor 1913 to 29th 
Decomber 1915 (Rani Champa). 

The contention of tho plaintiff, there¬ 
fore, is that the adoption of defendant 1 
took place on 9th March 1909 ami conse¬ 
quently tho adoption was not made with¬ 
in the period fixed for Rani Salt mat 
Begam and it was, therefore, invalid. The 
same case w is set up on behalf of the 
plaintiff in oral pleadings when tho coun¬ 
sel for tho parties made their statements 

before mo on 1st Novembor 1926 (P. R 
336). The reply to th is on behalf of do* 
fondant 1, as contended in para. 24 of his 
written statement (P. R 279) and in tho 
oral pleadings (P. R. 337), was th it Rani 
Nasim Sahri hid, after the doith of Rija 
Mohtrnmtd Siddiq Khan, reminded her¬ 
self to Mohammad Sultan Khan on the 
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night between 9th and 10th May 190ft, 
relinquishing all her rights which she 
was to enjoy under tho will. Besides, 
the will of the Raja provided that if any 
of his widows remarried herself, sho 
was not to enjoy any privilege or benefit 
conferred on her under tho will. Rani 
Nasim Sahri by her remarriage, there¬ 
fore, ceased to be the widow of tho late 
Rija, and it was no more open to her to 
make an adoption, her power to adopt 
having been extinguished altogether. 
Under the circumstances, Rani S iltanat 
Begam’s power to adopt, it was con¬ 
tended, had been accelerated and she was, 
therefore, competent to adopt defendant l 
at the time when she did. The decision 
of this question, it is obvious, turns on 
the interpretation of the will. 


Boforo proceeding to interpret the will 
of the late Rija Mohammad Siddiq Khan 
I may state what principles should he 
borne in mind while interpreting a will. 
A number of authorities was quoted 
before me on the subject of interpretation. 
It would bo enough to quote the following 
four rulings of their Lordships of tho 
Privy Council and one of a Bench of the 
lateCourtof the Judicial Commissioner 
of Oudh on the aforesaid point. 

Gurusami Pillai v. Sivalomi Ammal 
(l), Indar Kunwar v. Jaipal Kunicar 
(5), Venkata Narasimha Appa Rao v 
Parthasarathy Appa Rao (6), Sher 
Bahadur v. Ganga Bakhsh Singh (7), 

Mohommad Yaquh Khan v. Mohommad 
Shahid Ali Khan (8). 


In the cas o reported in Gurusami 
Pillai v Sivakomi Ammal (4), there was 
a will before their Lordships for inter¬ 
pretation in which there was a provision 
that if both tho daughters of tho testator 
had issue, they should divide tho pro¬ 
perty equally, and those who had no 
issuo shall enjoy tho income for their 

lives only, while those that had issuos, 

shall enjoy tho wholo property. One of 
tho daughters had an issuo, hut had pre¬ 
deceased tho mother. The High Court of 
Madras decided that tho said daughter, in 


(U f j 1 H Mad. 347=22 I. A. 119=% a 
J. 106-raf) S.ir. 010 (P. C.). 

(M [1888] 1 .', Cal. 720=16 I. A 127 (p. r 

(<») ftUH) 87 Mad. 199=23 I. C. 1G( 
L A. 61 (1*. G\). AOL 

<7) l I'Mdj 30 All. 101 = 17 O. C. C8=22 
29*73 11 1. A. 1 (p. C.). 

A. 1 . It. 1922 Oudh 87 = 26 O. C. 21. 


accordance, with tho terms of the will, 
took an absolute estate. It was, how¬ 
ever, contended before tho Privy Council 
in appeal against the judgment of tho 
High Court that the said daughter was 
not entitled to an absolute estate because 
she had not left any children surviving 
her. Tho contention was rejected by 
their Lordships of the Privy Council who 
remarked (p. L27) that tho words being 

having issue ” it was impossible to 
construe them as equivalent to ’* leave 
issue. ” Their Lordships further re¬ 
marked that a will ought to be inter- 
preted according to tho plain meaning of 
the words, and that no interpretation 
should be put upon it which could suit the 
events as they had happened. The sound 
piinciple of construction, according to 
their Lordships, was that where language 
of a will was clear and consistent it 
should receive its literal construction, 
unless there was something in the will 
itself to suggest a departure from it. The 
judgment of their Lordships in this case 
was delivered by Lord Hobhouse. 

In the case reported in Indar Kunmar 
v. Jaipal Kunuar (o), their Lordships of 
the Privy Council had to interpret tho 
will of the lato Maharaja Drigbijai Singh 
of Balrampur (Oudh) and the point in 
disputo was relating to the real meaning 
of the expression of Maharani Saheba ” 
according to the true construction of the 
will. Their Lordships remarked that it 
would not be proper for them to admit 
extrinsic evidence of the testator s inten¬ 
tions and the dilficulty created by the 
particular expression ought to ho solved 
by adopting the construction which be¬ 
speaks a reasonable and probable inten¬ 
tion on the part of the testator and reject¬ 
ing that which would indicate an inten¬ 
tion unreasonable, capricious, and incon¬ 
sistent with the testator’s views, as evi¬ 
denced by bis conduct and by the disposi¬ 
tions of his will, which wore not open to 
controversy (p. 147). The judgment of 
t ion Lordships in this case was delivered 
by Lord Macnaghten. 

In the caso reported in Venkata Nar - 

snnha Appa Row v. Parthasarathy Appa 
Row (0) their Lordships bad to interpret 
a particular will to find out the true 
intention of tho testator and observed 
(pp. <0 and t L) that in all cases the pri¬ 
mary duty of a Court was to ascertain 
from the language used by tho testator 
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what were his intentions, which meant 
to construe the will. It is true, they 
said, that they are entitled and bound to 
bear in mind other matters than merely 
the words used. They must consider the 
surrounding circumstances, the position 
of the testator, his family relationships, 
the probability that he would use 
words in a particular sense and many 
other things which are often summed up 

in somewhat-picturesque figure : “The 

Court is entitled to put itself into the 
testator’s armchair.” Their Lordships 
further observed that among such sur¬ 
rounding circumstances, which the Court 
was bound to consider, none would be 
moie than race and religious opinion, and 
the Court was bound to regard as pre¬ 
sumably (and in many cases certainly) 
piesent to the mind of the testator in¬ 
fluences and aims arising therefrom. But 
all this, according to them, was 'solely as 
an aid to arriving at aright construction 
of the will and to ascertain the meaning 
of the language when used by that parti¬ 
cular testator in that document but in so 
interpreting the will the Court should not 
add anything to the dispositions contained 
in the will. The will must be considered as 
it stands and not as it would stand after 
something has been added to it The judg¬ 
ment of-their Lordships in this case was 

delivered by Lord Moulton. 

In the case reported in Slier Bahadur 

v. GangaBalchsh Singh (7), their Lord- 

ships laid down the rule (p. HR) that 

the true rule of decision was to ’ascertain 

tho wishes and the intentions of the 

testator as revealed by tho language of tho 

particular instrument, viewed through 

the light of the circumstances which 

surrounded the testator at the timo when 

ho made tho will. The judgment of their 

Lordships in this case was delivered by 

Lord Atkinson. 

In accordance with the rules of law 
hud down by their Lordships of -the 

ii\> Council in tho above-mentioned 
cases tho learned Judges of the late 
Court of the Judicial Commissioner of 
Uudh in the case reported in Mohammad 
Yaqub Khan v. Mahomed Shahid Ali 
Mian (Hj remarked that in all cases the 
primary duty of a Court was to ascertain 
tho true intentions of a testator from an 
examination of tho entire will The 
Court was, in fact, entitled to put itsolf 
into the testator’s chair and say, havin' 1 
regard to the language used in the differ* 


enfc clauses, when read together, what 
the true intention of the testator was. 

Bearing these principles in mind I now 
proceed to interpret the will. ( The judg¬ 
ment then narrated the clauses of the 
will and proceeded.) Reading the will 
as J do, three things seem to me to be 
quite clear : 

(1) That the condition laid down in Cl. 
4 of the will as to adoption within two 
years of the death of the Raja was obvi¬ 
ously to apply to the first Rani, i. e., Rani 
Nasim Sahri as long as she was alive. 
It could not apply if she died whether 
during the lifetime of tho Raja or after 
his death without making an adoption, 
This.is clear from.Cls. 5 and 6 of the will. 
The said period of 2 years was given to 
her obviously with the object that she 
might be able to select a good suitable 
boy according to her choice. 

(2) That if she died at any time after 
the Raja’s death, without making an 
adoption, the second Rani was at once to 
come into possession and become entitled 
to make an adoption subject to the afore¬ 
said conditions, meaning thereby tho con¬ 
ditions laid down in Cl. 4 viz., that the boy 
must he of the Sunni sect and under ten 
years of age and should not belong either 
to the Quli family or to tho family of 
Rani Qamar Zamani Begam. The word 

sharait i-bala” does not include the con¬ 
dition as to the time during which the 
second Rani is to make tho adoption, i. e , 
after the expiry of two years fixed for 
tho first Rani, because in Cl. 5 where this 
condition is laid down, the condition as 
to tho time for the second Rani is laid 
down for tho first timo. In Cl. 4 it is 
merely stated that the first Rani is to 
adopt within the period of two years of 
tho death of tho Raja. It, therefore, ap¬ 
pears to mo that if Rani Nasim Sahri 
died within two years of tho death of 
tho Raja the second Rani was at once to 
come into possession and could imme¬ 
diately exercise her right of adoption 
without waiting for the expiry of two 
years counted from tho Raja’s death. 
There would obviously be no point in 
providing for such a waiting in that case. 
She, i. e, tho second Rani would, how¬ 
ever, have to wait for tho expiry of the 
period of two years, if tho first Rani re¬ 
mained alive for that period after the 
death of the Raja. 

(3) That the power to adopt was given 
by the Raja to all the Ranis from the 
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very beginning, bufc they were to exercise 
it only subject to certain conditions, 
otherwise *tho provisions contained in 
Cl. 6 of the will would become meaning¬ 
less, and incapable of being enforced. 

To put it in a nutshell : the condition 
of two years stated in Cl. 5 applies only 
to the case falling under the clause, but 
it cannot apply to a case falling under 
Cl. 6. If it wore so, then it would lead 
to absurd results, which could not have 
been the intention of the testator. Only 
that interpretation must be placed upon 
■his will which is reasonable and not one 
|which would tend to defeat his real ob¬ 
ject. It appears to me to bo clear from 
the will that the Raja was anxious that 
a provision should be made for the ap¬ 
pointment of his successor. Ho did not 
want that any of his Ranis should bo per¬ 
manent and absolute owners of Nanpara 
estate. Even the first Rani (Rani Nasim 
Sahri) was given only a lifo estate. Other 
Ranis were allowed to retain «the estate 
only till they made .an adoption. None 
of them was given any power of transfer. 
The successor to the estate was to bo 
either a son born to the Raja from any of 
his four Ranis or a son adopted to him 
by any one of them. Tho ’interpretation 
which would result in taking away tho 
power of adoption from the Ranis and 
thus leaving the estate without a success¬ 
or should as far as possible, bo avoided. 

In order to put a true construction on 
tho will wo must, as stated above, put 
ourselves in the position of the testa¬ 
tor as far as it is posiblo for us to do. 
Supposing for argument’s sake that the 
period of two years specified for each of 
tho Ranis under Cl. 5 bo-made applica¬ 
ble even whon ono of them succeeded to 
tho estato on tho death of tho Rani pre¬ 
viously montionod in tho will, it would 
ho clear that in tho case of tho last sur¬ 
viving Rani she could not exorcise the 
power of adoption till tho expiry of six 
yoars from the death of tho lato Raja, al¬ 
though tho provious three Ranis might 
have died soon after tho death of the 
Raja, and although under Cl. 6 of tho 
will she was to adopt within two years 
of her coming into possession. In short, 
if such a construction woru to bo placed 
on tho will, it might happen that all tho 
four Ranis might die before tho time 
limit fixed for thorn might arrive, with¬ 
out having made any adoption at all, 
which would be defeating .tho very ira¬ 


tion of the testator. The real object 
of the Raja was, as I have indicated 
abovo, to provide for the nomination 
of a successor to his estate, in case 
he left no male issue and tho object 
of giving each Rani a time limit of two 
years under Cl. 5 of the will was to give 
her a period during which she could select 
a suitable boy whom she would like to 
adopt. This was also necessary in view 
of the fact that he had four Ranis and 
had given each of them power to adopt, 
and that there might he no clash among 
them by each of them exorcising her 
powers to adopt at one and the same 
time. 

Where, however, the previously men¬ 
tioned Rani had died, there would be no 
point in making a subsequently mentioned 
Rani to wait till the expiry of tho period 
prescribed for the former. There could 
be no risk of such a clash. Besides this, 
such a construction would also give rise 
to a conflict between Cls. 5 and 6 of the 
will. According to the suggested con¬ 
struction of Cl. o a Rani, though succeed¬ 
ing under Cl. 6 and authorized to adopt 
within two years of her succession, would 
have to wait till the period prescribed in 
Cl. 5 for tho previously mentioned Rani 
expired. The conflict would be between 
her right to adopt within tho period of 
two years from the date of succession as 
provided in Cl. 6 and her right to adopt 
being at the same time postponed till tho 
expiry of tho period prescribed for the 
previously mentioned Rani under Cl. 5. 
I would like to make my meaning still 
clearer by taking the example of the 4th 
Rani mentioned in the will. Supposing 
the first three Ranis died without having 
made an adoption within one year from 
tho date of the death of the Raja, then 
according to Cl. 6 of the will she would 
he entitled to succeed to the entire estate 
for a period of two years and to adopt 
within that period. She would not, how¬ 
ever, be able to exercise her power to 
adopt within this period if sho had to 
wait till the expiry of the period of six 
years which would he tho limit of time 
precribod for the three Ranis under Cl, 5. 
It, therefore, appears to mo that tho 
period of two years fixed for each Rani 
under Cl. o is quite different from tho 
period of ‘J years fixed under Cl. 6. I am, 
therefore, of opinion that if tho first 
Rani, i. o., Rani Nasim Sahri died soon 
after the death of the Raja, tho second 
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Rani, i. e., Rani Saltanat Begam, would 
bo entitled, according to Cl. 6 of the will, 
to succeed at once to the possession of 
the estate for two years and could exer¬ 
cise her power to adopt within this period 
waiting for the expiry of the period of 
two years which had been given to the 
iirst Rani, i. e., Rani Nasim Sahri, under 
Cl. 5 of the will, for making an adoption. 
Indeed, as already stated, there would be 
no point in imposing such a restriction. 

Keeping this construction of the will 
in view, it was argued on behalf of defen¬ 
dant I that, in the case of any of the 
widows of the Raja, remarriage by her 
should be deemed equivalent to her civil 
death. After remarriage she could no 
more be reckoned as the widow of the 
Raja, and for all practical purposes she 
must bo deemed to be civilly dead. Under 
Cl. 10 of the will a widow of the late 
Raja, if she remarried herself, was to lose 
all the powors and privileges that had 
been conferred upon her under the will. 
On her remarriage her power to adopt 

must bo considered to have been extin- 

# 

guished, rather to have necessarily been 
brought to an end. 

This contention was met on the plain- 
• till’s side in two ways Firstly, by 
interpreting the will as consisting of two 
portions, one the testamentary portion 
and the other the portion relating to 
conferment of the authority to adopt. 
It was stated than Cl. 10 could only apply 
to the privileges conforrod upon each of 
the Ranis under the testamentary portion 
and not to any power given to hor under 
the other portion. Secondly, by inter¬ 
preting, as already stated the word ‘widow’ 
used in S. 29, Oudh Estates Act 1 
1869 .under which a widow of a Maho- 
medan taiuqdar derived hor power to 
adopt, to mean a lady, who had once been 
a widow, though she may have subse¬ 
quently remarried herself. 

Regaiding the first contention: I havo 
already expressed my opinion in the 
earlier portion of this judgment that a 
powor to adopt really means a power to 
norninato a successor, which again could 
only mean power to give the proporty of 
the testator to whomsoever the donee of 
the power liked, subject, of course, to the 
conditions and restrictions laid down by 
the tostator. Such a powor could not bo 
considered to bo moroly an obligation 
and not a privilege. The argument has 
only to be stated and to be rejected. 


Besides, a testamentary document may 
contain two portions, one a descriptive 
portion and the other operative portion 
conferring upon the testator’s widow 
authority to adopt, but this cannot in 
any way detract from the character of 
the document as a will. In short a pro¬ 
vision in the will giving the devisee 
power to nominate a successor does not 
destroy the testamentary character of the 
document. Indeed, such a provision is 
most commonly found both in the wills 
executed in this country as well as in 
E igland. Such instances are to be found 
in several reported cases, which havo 
gone up in appeal from this province to 
their Lordships of the Privy Council. 
One of the recent cases is the case of 
Mata Prasad v. hunw r Nageshirar 
Sahai (9). I am, therefore, of opinion 
that the will in dispute is throughout a 
document of a testamentary character and 
Cl. 10 fully applies to the power conferred 

upon the widows of a Raja to make an 
adoption. 

Regarding the second contention also 
I may state that I have already expressed 
my opinion in a previous portion of this 
judgment. In my opinion a widow must 
mean a widow and not a widow who his 
already remarried herself. The meaning 
of the word “widow” in the English 
languigo is a lady whoso husband is dead 
and who has not remarried. In S. 29, 
Oudh Estates Act, a widow of a Maho- 
medan taluqdir is given power to adopt 
a son, just as if she had been a Hindu 
widow. Remarriage is not sanctioned by 
Hindu law. In any ciso the law, as it 
is now understood, does not allow re* 
mirriago. According to the notion of 
the siges responsible for the Hindu law, 
a Hindu lady, after the doith of her hus¬ 
band, remains for all time to como a 
widow and widow alone. I am fully 
aware that the British Government has 
now allowed a Hindu widow to remarry 
herself under the Hindu Widow Re¬ 
in irriago Act (15 of 1856). That Act 
also, though legalizing the marriage oi a 
widow, expressly declares—vide S 2 of 
the said Act —that by hor second marriage 
sho forfoits the interest possessed by 
her in hor previous hushind’s estate, 
which then pisses to his next heir, 
as if sho wore dead. It is, thoroforo, 
clear that when the legislature laid down 

(9) CiTrT 1925 P. C. ‘27*2 — 47 All. 8S3==iS 
O. C. 352 = 52 I. A. SOS (P.C.). 
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that a Mahomedan widow, was only to 
exercise the right of adoption, just as if 
she were a Hindu widow, it meant to 
clearly lay down that she must he a 
widow at the time of the exercise of that 
power. It is an elementary principle of 
law that if the power of appointment is 
given to a particular individual because 
he happens to enjoy a certain capicity, 
that power must be exercised by him, 
while he enjoys that particular capacity. 
I am, therefore, unable to accept the 
argument put forward on behalf of the 
plaintiff. I have no hesitation in holding 
that just as on her remarriage a Hindu 
widow is considered to be in the eyes of the 
law civilly deid, so far as her husband’s 
property is concerned so must also the 
widow of a Mahomedan taluqdar bo 
considered to he civilly dead, if she 
remarried herself so far as her power to 
adopt is concerned. 

If, therefore, the effect of Rani Nasim 
Sahri’s remarriage was that for all prac¬ 
tical purposes, so far as the late Rija 
Mohammad Siddiq Khan was concerned, 
she was to ho considered as dead, Rani 
Saltanat Begam, the socond Rani, would 
at once become entitled to take possession 
of the estate and to exercise her power 
to adopt conferred on her under the will 
and to remain in possession of the estate 
till the adoption had actually taken place. 
To put it briefly: the power of adoption 
possessed by Rini Saltanat Begam would 
become accelerated and capable of being 
oxercised at once without waiting for the 
expiry of the period of two years laid 
down in Cl. 5 of the will. 

Mr. Jinnah, the learned counsel for 
defendant L, who argued the case with 
great ability, laid before mo two more 
positions for consideration. Tho first 
position was that, if on an interpretation 
of the will, Rani Saltanat Begam ho con¬ 
sidered as possessing an authority to 
adopt, hut capable of exorcising it only 
on the happening of a contingency which 
in this particular case, was the expiry of 
two ye irs from tho date of tho death of 
the Rija, th oxorciso of tho power even 
before the expiry of tho said period was 
valid. He cont nded that if tho power 
was exorcised by her before tho happening 
of the contingency, it should oven then 
he considered in law as a good and valid 
exercise of power, if the contingency had 
actually happened. In short, tho argu¬ 
ment was that Rani Saltanat Begam’s 


adoption, though made before tho expiry 
of two years, would not on that ground 
he doomed to be necessarily invalid, hut 
should remain in doubtful suspense till 
the expiry of tho two years from the date 
of tho death of the Raja. Tho moment 
the said period had expired and nobody 
had been adopted by the first Rani tho 
adoption by her would become valid — 
vide Farwell on Powers (3rd edn ), Ch. 5, 
S. 9, p. IG6. 

The second position was that if Rani 
Saltanat Begam ho held to bo a contingent 
person, who could only be considered to 
have the power of adoption on the happen¬ 
ing of a particular contingency, even then 
a general power of appointment possessed 
by her could he exorcised by her, if in the 
event she proved to he the person actually 
entitled to exercise the power In short, 
the argument was that, if Rani Saltanat 
Begam was to ho considered as a con¬ 
tingent person, to whom the power of 
adoption was given on the happening of 
a particular contingency, she could in 
law have converted herself into a real 
person before the happening of the con¬ 
tingency. As long as the contingency 
did not happen, she was * nly to he treated 
as a contingent person, and the exercise 
of the i ower of appointment by her would 
ho liable to become infructuous in case 
the contingency never happened; but the 
moment the contingency happened, and 
she became a real person entitled to 
exercise the power of appointment, the 
exercise would become valid; and the 
mere fact that the exercise of that power 
had been made by her prior to her be¬ 
coming a real person cmnot destroy the 
validity of an act done in pursuance of 
the legitimate exercise of tho power of 
appointment, which had been conferred 
upon her: vide Farwell on Powers (3rd 
odn.), Ch. 5, S. 14, p 179. 

I will now proceed to examine both of 
those positions 

As to the first position: it was pointed 
out that under S. 9 of Farwell on Powers, 
]). IGG, it was necessary to determine 
whether tho power to adopt had been 
given to tho Ranis as porsona designata 
from tho very beginning. I fully 
appreciate that position because, if a 
power is not to arise until a future 
contingent event happens, or until a con¬ 
dition is fulfilled, it cannot ho exercised 
until tho event happens, for until then 
it has in fact no cxistenco. It is, how- 
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ever, in each case a question of the con¬ 
struction of the instrument creating the 
power, whether the existence of the 
power is conditional on the happening of 
a contingency or the fulfilment of the 
condition, in which case it cannot be ex¬ 
ercised at all, until it comes into exist¬ 
ence or whether the power exists in any 
event and can be exercised, although the 
exercise of the power can have no opera¬ 
tion unless and until the contingency 
happens or the condition is fulfilled. For 
this purpose we have to interpret the 
will. If on its correct interpretation we 
find that the will presently gives power 
to Rani Saltanat Begara to adopt, hut 
she is only to exercise that power on the 
happening of a contingency, which in 
this case was the expiry of two years 
coupled with the fact of Rani Nasim 
Sahri having made no adoption, then 
the exercise by her of the said power, but 
before the expiry of two years, would bo 
valid provided the contingency happened, 
viz., the period of two years expired 
and Rani Nasim Sahri did not adopt. I 
have already given a brief summary of ail 
the provisions contained in the will. It 
appears to me that the Raja had given 
presently to each of his four Ranis as 
persona designata power to adopt. To 
put any other interpretation would make 
Cl. 6 of the will meaningless. To make it 
really operative such a position has 
necessarily to bo taken. 

To make my meaning clear: if the 
power to adopt is not considered as hav¬ 
ing been presently given to each of the 
Ranis, how could one of them, in case 
she succeeded to the estate on the death 
of the previous Rani, make an adoption 
within the terms of Cl. 6. I have already 
pointed out that to ask her to wait till 
the expiry of the period of the two years 

given to the previously mentioned Rani, 
in case that Rani had died without exer¬ 
cising the powor of adoption, would havo 
no meaning at all; and it would be im¬ 
posing an unnecessary fetter on her exer¬ 
cise of the power, winch might result in 
her not being able to make an adoption 
at all in spite of the f.act that sho might 
have all« the time liked to do so under 
Cl. 6. It might also result in this that 
sho might not ho able to exercise the 
powor at at all, because it might happen 
that she herself might dio boforo the 

period lyxed for the previously-mentioned 
Rani expired. Such <a position, in my 


opinion, was never contemplated by the 
late Raja while executing his will. I 
am, therefore, of opinion that, on a proper 
interpretation of the will, especially of 
Cl. 6., each of the Ranis was a persona* 
designata presently given power to adopt. 
By this it is not meant that all the Ranis- 
were to exercise their powers simulta¬ 
neously but only one was to exercise the- 
power after the other had failed to do so. If 
authority is needed for the proposition, it 
is to be found in the case of Bijoy Krishna 
v. Ranjit Lai (10) confirmed on appeal in 
Ranjit Lai v. Bijoy Krishna (11). In 
Wendsforde v. Garrick (12) it was held* 
that where a power is given to a desig" 
nated person to be exercised upon a con¬ 
tingency, it may be executed before the- 
happening of the contingency and the- 
execution will be followed on the sub¬ 
sequent happening of the event. In 
Johnson v. Touchet (13) the donee of a 
power of appointment, to be exercised on 
attaining twenty-five years of age, and 

not before,” married at twenty-three; 
and by her marriage settlement covenan¬ 
ted that she would appoint when of the 
proscribed age. The donee attained the 
age of twenty-five years, but died with¬ 
out having executed any appointment. 
It was 1 held that the covenant was in 
equity a valid execution of the power. 

It, therefore, appears to me that the 
adoption of defendant 1 by Rani Saltanat 
Begam, though made prior to the expiry 
of the two years from the Raja’s death, 
became valid on the expiry of the said 
two years, because Rani Nasim Sahri 
never exercised her power of adoption. If 
sho had done so, as sho could, provided 
sho had not remarried herself, the adop¬ 
tion of defendant 1 would have become 
infructuous. This, however, did not 
take placo and the adoption of defendant 
1 became a valid exorciso of the power 
of ndoption possessed by Rani Saltanat 
Begam under the will of tho lato Raja. 

As -to the second position: it was 
pointed out that tho power of appoint¬ 
ment under a will mentioned in S. 14 of 
Ch. 5 of Far well on Powers (p. 179) 
must be a general power of appointment 
and not a limited power. It was urged 
that, the power of appointment given to 

(lU) 119UJ 3S Cal" 601 -12 1 . c. * 100 . 

(11) [1912] 30 Cal. 582=11 I. C. 17 = 1<> 

G. W. X. 440. , 

(12) o Ir. 1(. Q. 48G. 

(13) [18G8] 37 L. J. Ch. 25=1G W. R. 71=17 
L. T. 191. 
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the Ranis under the will of the late Raja 
was limited and not a general power, and 
being a limited power it could not ho ex¬ 
ercised until the person to exercise it had 
been determined—videFarwell on Powers 
3rd edn. p. 183. I have, therefore, to see 
whether the power to adopt under the 
will of the late Raja was a general power 
or a limited powor. The distinction be¬ 
tween the two is to be found in Farwell 
on Powers (3rd edn.) on p 8, from where 
I quote the following passage : 

Lowers may be oither general or limited. Gen- 
oral powers are such as the donee can exercise 
in favour of such person or persons as he pleases 
including himself. Limited powers, which are 
sometimes also called special powers, are such 
as the donee can exercise only in favour of cer¬ 
tain specified personj or classes. 

I have now to determine whether the 
power conferred by the Raja upon his 
Ranis under his will can be called a 
limited power. It has been held that a 
power to appoint whomsover the donee 
pleases to appoint except A is to be 
deemed a general power:—vide Edie v. 
Babington (14). 

In the present case the power of ap¬ 
pointment could be exercised in favour of 
every Sunni Maboraedan boy except 
that of the Quli family or of the family 
of Qamar Zamani Begam. I am of opin¬ 
ion that, in spite of this restriction the 
power should be considered a general 
power. The mere fact that the Raja ex¬ 
cluded certain persons from the list of 
appointees, would not make the power a 
limited one. There remained millions or 
Sunni boys who could, as contended for 
by Mr. Jinnah, fall under this descrip¬ 
tion. If it had been provided in the will 
that the adoption could be made only out 
of the boys belonging to the Quli family of 
the family of Qamar Zamani Begam, the 
power might have been called a limited 
power. It was urged on behalf of the plain- 
lib that the power under the will should 
be deemed to bo a limited power, because 
it was exercisable only in favour of a cer¬ 
tain specified class. In English law the 
word “class” has a peculiar meaning. In 
Stroud’s Judicial Dictionary (edn. ISOO) 

wo find the word ‘class’ defined on p. 131 
as follows: 

A number of porsons arc popularly said to 

form a class when thov can bo designated bv 

some general name as ‘children’ 'grandchildren' 
or ‘nephew’. 

I can very well understand, if it l, e 
argued that the members of the Quli 

(14) 3 Ir. Cb. K. 608. ' -- 
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family can be considered to be a class, 
since they would all he grandchildren of 
great-grand children of Nawab Mehdi 
Quli Khan, hut I cannot understand that 
the entire Sunni world, excluding mem¬ 
bers of Quli family, can be considered to 
he a “class.” 

In Blight v Jlartnoll (15), Fry, J. ob¬ 
served: 

I think that where a power of appointment 
amongst a class of people is given, the ap¬ 
pointor must know the class—must be able to 
ascertain the class amongst whom he or she is 
to divide the property. It is a discretionary 
power to bo exercised with reference to the res¬ 
pective circumstances and merits of the persons 
who are to take, and that cannot bo exercised 
where the persons are not known. To use an 
illustration which 1 put during the course of 
the argument: if a power were given to A to 
appoint amongst his children who should be 
living at the return of B from Home, and that 
was exercised by A before B returned from 
Home, it appears to mo to bo a bad exercise of 
the power. Now that is exactly what happoned 
hero. Mrs. Christiana Hartnoll was to give it 
amongst the grandchildren surviving the pay¬ 
ment of the mortgages and annuities, and she 
purported to do that before either one or the 
other had been satisfied. The gift, therefore, 
is, in my jndgment, bad. 

On the analogy of this case we can say 
that if the power had been directed to be 
exercised in favour of only a member of 
the Quli family after the expiry of the 
two years from the death of the testator 
and if the power had been exercised lie- 
fore the expiry of two years, the exercise 
would have been had because the donee 
of the power would not have known his 
class.” But where the power was to he 
exorcised, as in the present caso, in favour 
of any Sunni, except one who'belonged to 
the Quli family or to the family of Rani 
Qamar Zamani Begam, the donee (Rani 
Saltanat Begam) know her class very well 
and if she exercised her power of appoint¬ 
ment before the happening of the con¬ 
tingency, it was good exercise, provided 
the contingency happened. I am, there¬ 
fore, of opinion that the adoption of de¬ 
fendant I by Rani Saltanat Begam, even 
if she bo considered to he a contingent- 
person, was good becauso the contingency 
did actually happen, and on the happen¬ 
ing of that contingency she turned out to 
he the real person. 

I think it would ho quite proper for 
ine at this stage to sum up the position 
which was taken up by Mr. Jiunuh, the 
learned counsel for defendant 1 in his 

(15) (1H823 10 Ch. 1). 291=15 1.. T. 52-1=51 
L. J. Ch. 102=30 \Y. H. 613. 
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argume ts, a position with which I agree 
on the whole. 

The position was:—All the widows of 
the late Raja were vested presently with 
a power to adopt and the conditions pro¬ 
vided in the will only related to the ex¬ 
ercise of those powers and not to the 
contingency of the same. Rani Saltanat 
Begam, being a person, who was vested 
with such a power, did not make an ad 
option on the remarriage of Rani Nasitn 
Sahri, which was in the eye of the law 
equivalent to her civil death The adop¬ 
tion, therefore, came under Cl. 6 and was 
not in any way affected by the limitation 
of two years laid down in Cl. 5. Even if 
the cas-) ho considered to be one falling 
under Cl. 5 the adoption of defendant 1 
by Rani Saltanat Begam, being an ex¬ 
orcise of power before the happening of 
the contingency, was good, because the 
contingency had happened. The con¬ 
tingency was that two years must expire 
and no adoption by Rani Nasim Sahri 
should have taken place. If Cl. 5 be in¬ 
terpreted to mean that Rini Saltanat 
Begam was to be possessed of the power 
to adopt only on the expiry of two years 
from the death of the Raja she would 
be ‘considered to be a contingent per¬ 
son a d the adoption by her of 
defendant 1 at a timo, when she was 
merely a contingent person, would be 
valid and legal because she became the 
real person on the hippcning of the 
•contingency, the contingency being the 
same as stated «ibovo. Tho power of ap¬ 
pointment given under tho will was a 
general power of appointment and not a 
limited one, because it was neither in 
favour of a specified individual nor in 
favour of a specified class, it being in 
favoui of all tho Sunni boys under ten 
yens of ago and not belonging to tho 
Quli family or to tho family of Rani 

Qamar Zamani Begam (P. li. I2IL and 
134 l). 

At the end of 'the arguments on this 
part of tho case, Mr Jinnah urged that 
tho technic il rules of English law relat¬ 
ing to powers of appointment should not 
bo applied to tho presont case, and if it 
bo found that tho power of adoption exer¬ 
cised by Rani Saltanat Begam was, on a 
truo construction of tho will, a valid and 
legitimate exorcise of tho power, tho 
adoption of defendant L should bo hold 
as valid. I merely state tho argument 
but, in view of my findings, stated above’ 


it is not necessary for me to express a 
definite opinion on the point. 

(b) Adoption invalid since tainted with 
corruption. The second ground on which 
the validity of the adoption of defendant 1 
challenged is the ground of corruption. The 
case of the plaintiff on this point is con¬ 
tained in his replication, para. 4, which 
contains a plea to the effect that the 
adoption of defendant 1 was inval d, be¬ 
cause it was procured by his natural 
mother on payment of Rs. 32,000 to Rani 
Saltanat Begam as consideration for the 
adoption. (The judgment here discussed 
the circumstances on this point and’ 
deciding it against the plaintiff and in 
favour of defendant I, proceeded.) 

(c) Adoption invalid lecause defen * 
dant 1 belongs to the Quli family .— 

The third ground on which tho adop¬ 
tion of defendant I is stated to be invalid, 
is that the will of tho late Raja expressly 
provided in para 4 that no boy belong¬ 
ing to the Quli family was to be adopted. 
It is contended that defendant 1 belongs 
to the Quli family, and therefore his 
adoption is bad. I must state certain 
facts connected with relationship in order 
to make clear the meaning of "Quli 
family,” as mentioned in tho will. One 
Nawab Mehdi Quli Khan was tho ances¬ 
tor of this family, and it is after his 
name that his descendants aro called 
'members of tho Quli family.” (After 
describing the family the judgment pro¬ 
ceeded) Tho first thing which l have to 
do is to determine tho meaning of the word 
family.” Ordinarily the vernacular ex"l 
pression khandun” of which tho corres¬ 
ponding English expression is "family' 
means a group of descendants from onej 
common ancestor, called progonitor. This 
is the meaning which was given by their 
Lordships of * tho Privy Council to tho 
expression "khandun” in Sher Bahadur 
v. (langa Bahhsh Singh (7). 

Tho oral evidence on this point con¬ 
sists of four wituesscs on behalf of defen¬ 
dant 1 and of two witnesses on behalf of 
tho plaintiff, one of whom was examined 
as a Court witness, and tho other as his 
own witness. (Tho judgment then discus¬ 
sed the ovidenoo and proceeded.) On the 
evidence of these four witnesses, of whom 
tho two, D. \V. 0, Maulana Kalbe Askari, 
and D. W. 18 Maulvi Inuyatullah, are 
tho most important. I find that the mean¬ 
ing of the word "khandan,” ns given on 
behalf of tho plaintiff is not correct, and 
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that defendant 1 cannot he deemed to 
belong to the ^uli family. It is clear that 
though Rani Sultan Shan Begun belonged 
to the Quli family, yet, since she was 
married to a Pathan family, her daughter 
Sarfaraz Begara could not be considered 
to belong to the Quli family. Then ugiin 
when she was married to Raja Ashfaq 
Ali Khan, she was married to a Saiyid 
and her son, defendant 1, must be consi¬ 
dered to belong to the family of Raja 
Ashfaq Ali Khan, whose family was a 
Saiyid family. Defendant 1 can, by no 
stretch of imagination, be considered to 
belong to the Quli family, that is, the 
family of Nawab Mehdi Quli Khan. 

This point was also raised in the inter¬ 
pleader suit in appeal before the late 
Court of the Judicial Commissioner of 
Oudh. The judgment of the Bench of the 
late Court is Ex. A-6 (P. B. L9 to 160, 
Part III). On p. 123 is to he found the 
opinion of Mr. Stuart (now Sir Louis 
Stuart), the then officiating Judicial Com¬ 
missioner, which was to the otlect that 
the defendant Saad it Ali Khan, being the 
son of.the Rini of Muharadi, the daughter 
of Rani Sultan Shan Begam, who was'the 
daughter of Mehdi Quli Khan, could not 
bo considered to belong to the Quli family, 
lie interpreted the provision of the will 
to mean that no descendant on the malo 
9ide of the Mehdi Quli family was to bo 
adopted and therefore held that Saadat 
Ali Khan s ad >ption could not be con¬ 
sidered to be bad, since lie was not a mem* 
her of tho family of Mehdi Quli Kb in 
on tho male side. On p. 158 is to bo 
found tho opinion of the other Judge, 
Pandit Kanhaiya Lai, A. J. C. According 
to his view defendant L, who was des* 
cribed in tho judgment as tho "boy ad >p* 
ted, did not belong to tho family or 
khandan of Mohdi Quli Khan any more 
than Rija Mohammid Siddiq Khan did. 
According to tho learned Judge, in India 
a boy is known by the family of bis 

father or paternal grandfather rather than 

by tho family in which his father or 
paternal grandfather is married. 

I am, therefore, supported in tho view 
which f have taken of the morning to he 
attached to the word ' khandan” (family) 
by the ju lgmont of tho Ben h of the late 
Court of the Judicial Commissioner of 

Oudh. 

Before closing this pirt of tho case I 
*nust n jonoo one argument, which was 
advanced hy Mr. Hasan Imam, on behalf 


of the plaintiff. He said that the ex¬ 
pression "khandan” was used by tho late 
Raja Mohammad Saddiq Khan in bis will, 
not in tho ordinary sense but in a 6ense, 
which could also be considered to include 
within the meaning of the word "family” 
the descendants of a female born in that 
family since tho Raja used the same ex¬ 
pression in regard to the descendants of 
his divorced wife Rani Qarnar Z trnani 
Begam. Whatever may have been his 
moaning, when he used tho expression in 
connexion with Rani Qarnar Zamani 
Regain, his meaning, when he used the 
word khandan” in connexion with the 
Quli family, is to my mind amply clear. 
I may, however, mention that if the 
meaning given to tho word "khandan” 
by the plaintiff had been the real sense 

in which the late Rija used the expres¬ 
sion, Rmi Qarnar Zamani Begam and her 
descendants w*ould also he considered as 
belonging to the Quli family, and there 
would have been, in that case, no point in 
mentioning the family of Rani Qarnar 
Zamani Begam in express terms. [ at¬ 
tach the following pedigree to show* my 
meaning: 

MEHDIQUI I KHAN 


Rini Saltan Shan Begam Sanjhli Be^am 

I | * 

Ram Sarfaraz Begam Khurshcd Begam 

I | 

Raja Sadaat Ali Khan, Rani Qam»r Zamani 

Begam. 

If tho descendants of Rani Sultan Shan 
Begam, one of the daughters of Mehdi 
Quli Khan, could bo considered as belong¬ 
ing to tho Quli family, there is no reason 
why tho descendants of another daughter 
of the said Mehdi Quli Khan among whom 
Rani Qarnar Zamani Begam was included* 
should not also be considered as belong¬ 
ing to the Quli family. 

On a full consideration of tho various 
points raised in arguments on behalf of 
tho plaintiff, I have no hesitation in 
holding that there is no force in this 

contention I, therefore, decide this 
point against tho plaintiff and in favour 
of defendant L. 

Tile validity of i he adoption of defen¬ 
dant I was challenged on the aforesaid 
grounds, and l have discussed all of them. 
My finding on each of them is against tho 
plaintnl. The result is that my finding 
on the whole issue is that the adoption 
of defendant 1 is valid and operative. 
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Issue 6.—This issue deals with the 
remarriage of Rani Nasim Sahri with 
Mahomed Sultan Khan in May 1908, and 
the subsequent relinquishment of her 
rights under the will of the late Raja 
Mohamed Saddiq Khan. This is again a 
very important issue in tlie case, but I 
have no difficulty in coming to a finding 
on this issue, since the evidence in proof 
of the remarriage and relinquishment is 
overwhelming. 

Before dealing with the evidence on 
the record relating to this issue, I should 
like to refer to the pleadings of the par¬ 
ties on this point to make one point 
-clear. The plea raised in defence by 
•defendant 1 on this point is contained in 
para, 24 of his written statement, (P. R. 
279 and 280). The reply of the plaintiff 
to this plea is contained in this replica¬ 
tion (para. 4 (f) P. R. 301). In the plea 
taken on behalf of defendant 1, two 
points are urged, one relating to the re¬ 
marriage of Rani Nasim Sahri; and the 
other relating to the relinquishment of 
her rights under the will of the late Raja 
by means of a registered deed, dated 9th 
May 1908. The reply of the plaintiff in 
regard to the plea of the remarriage as 
■contained in para 4 (f) of his replication, 
is to the effect that Rani Nasim Sahri’s 
alleged remarriage never took place. It 
was said that sho continued to bo the 
widow of the late Raja Mohamed Sadiq 
Khan throughout the interpleader suit 
and tliereforo had not lost her power of 
adoption in 1900. Relating to the deed 
of relinquishment, the reply of the plain¬ 
tiff is contained in para. 4 (e) and para. 5, 
(P« R» -j 01 and 302). Para. 4 (o) is to the 
eflect that the alleged deed of relinquish* 
ment was executed under undue influence 
and fraud and that Rani Nasim Sahri 
never got any independent advice while 
-executing that deed; consequently the 
alleged deed is not valid. In para. 5 it 
is further stated that Rani Nasim Sahri 
was a minor when the said deed is alleged 
to have been executed by her, and, there¬ 
fore. the deed is inoperative. 

W hen I cleared up the pleadings and 
asked the parties to state their cases he- 
foro me, Mr. Makund Bohari Lai, the 
learned pleader for the plaintiff, at first 
•explained the plea contained in para. 4 (e) 
and gave details of the undue influence 
aud fraud in connexion with the said 
•deed of relinquishment (P. R . 340 ) but 
lie subsequently withdrew that plea {P R 


34L). It will thus appear from what I 
have stated above that although the plea 
of undue influence aud fraud was origi¬ 
nally taken regarding the execution of 
the deed of relinquishment and was sub¬ 
sequently withdrawn, yet so far as the 
question of remarriage w \s concerned no 
such plea was taken at all. The simple 
reply in connexion with the remarriage 
of Rani Nasim Sahri throughout the 
pleadings was that it never took place. 
Regarding the deed of relinquishment 
also the only question left for decision 
after the oral pleadings was whether it 
was executed or not. It was for this 
reason that issue 6, as framed by me was 
in the simple form whether Rani Nasim 
Sahri remarried Mohamed Sultan Khan 
in May 1908, and whether sho relin¬ 
quished her rights under the will of the 
late Raja. The necessity for mentioning 
this point has arisen because during the 
trial of the case the counsel for the plain¬ 
tiff changed their attitude and cross- 
examined the witnesses produced on be¬ 
half of defendant 1 in proof of the re¬ 
marriage of Rani Nasim Sahri in a man¬ 
ner showing as if their case was one of 
fraud and undue influence. They also 
produced witnesses to substantiate such 
a plea. I pointed out to them during 
the trial that in view of their ploidings 
in the case, this was not justifiable. In 
the course of arguments also the same 
attitude was taken up by Mr. Jackson, 
the learned counsel for the plaintiff. He 
argued that the said marriage was not 
established, and if it was, it was merely 
a fictitious transaction and Rani Nasim 
Sahri was kept unaware of the fact of 
her remarriage ( P . R. 1340). 

I now proceed to discuss the evidence 
on tHo record relating to the marriage of 
Rani Nasim Sahri with Mohamed Sul' 
tan Khan. There is both oral and docu¬ 
mentary evidonce in support of that 
marriage. I will, however, first deal 
with one very important piece of docu¬ 
mentary evidence, namely, the nikahnania 
(Ex. A 61), and the oral evidence .pro¬ 
duced to prove that deed, thus establish¬ 
ing the remarriage of Rani Nasim Sahri, 
apart from any other evidence. (The 
judgment then dealt with the evidence 
both oral and documentary and pro¬ 
ceeded). I have now dealt with all the 
documentary evidence on the record in 
support of the remarriage of Rani Nasim 
Sahri. The nikuhnama (Ex. A-61), the 
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deed of relinquishment (Ex. A-58), the 
proceedings of the interpleader suit con¬ 
taining the admissions of Rani Nasim 
Sahri herself, of the other Ranis who 
were parties to the suit and of Mr. Sladen, 
Special Manager of the Nanpara estate, 
the finding of the trial Court in that case, 
the attitude of Rani Nasim Sahri while 
effecting the compromise regarding her 
claim in the Court of appeal, the admis¬ 
sions made by her in 1915 while execu¬ 
ting the deed of relinquishment in fa¬ 
vour of Mohamed Sultan Khan, and fin¬ 
ally the admissions in the will executed 
by her in 1916 are important pieces of 
evidence commencing from the very date 
of the marriage and ending with a date 
shortly before her death, all tending to 
one conclusion, viz., that Rani Nasim 
Sahri was married to Mohamed Sultan 
Khan. There is, therefore, no doubt of 
any sort whatever left in my mind that 
the oral evidence produced in the case as 
well as the documentary evidence refer¬ 
red to above, constitute an overwhelming 
proof of the marriage of Rani Nasim 
Sahri with Mohammad Sultan Khan in 
May 1908. 

I now proceed to deal with the evi¬ 
dence in rebuttal. It consists of evidence 
both documentary and oral. I will take 
up the documentary evidence first. (Tho 
judgment then dealt with the evidence 
and proceeded.) 


Paternity of Jafar Sultan .—Before 
finishing this part of tho case I must re¬ 
fer to a point which arose during the 
trial. *It is really a side issue in tho case 
but it grew into importance and afforded 
to the plaintiff s side an opportunity to 
produce a good deal of manufactured 
and false evidence, in recording which a 
great deal of valuable time had to bo 
wasted. Nawab Muzaffar Ali Khan was 
the first witness examined on behalf of 
defendant 1. He deposed about tho re¬ 
marriage of Rani Nasim Sahri ( U.H . 436) 
and stated in his evidence that a son had 
also been born to her of Mohamed Sul¬ 
tan Khan, that his name was Jafar and 
that he was alive being now aged about 
16 or 17 years and living at present with 
his father Mohamed Sultan Khan. IIo 


was supported in his statement by Im 
tiaz Bogam, step-mother of Mohamet 
Sultan Khan examined as defendant’! 
witness on commission (P. R. 528 y.) 
The next witness produced in Court l>i 
defendant 1 was Mohamed Sultan Khan 


He stated that a son had been born to 
him from Rani Nasim Sahri about one 
year after his marriage with her, that his 
name was Jafar Sultan and that he was 
then about 17 or 18 years of age, being 
still alive (P. R. 485). Muzaffar Ali 
Khan was not asked a single question in 
cross-examination about Jafar Sultan but 
Mohamed Sultan Khan was cross-exa¬ 
mined on this point (P. R. 498). He was 
asked whether he had any doubts about 
Jafar Sultan being his son from Rani 
Nasim Sahri. The witness replied in the 
negative. He was also asked how long 
after his marriage with Rani Nasim 
Sahri the son was born. The witness 
give the same answer which In had 
given in the examination-in-chief, viz., 
that he was born after a year of his 
marriage with her. A few other 
questions were also put to the witness re¬ 
garding the boy’s education and mainten¬ 
ance. 


The examination of Nawab Muzaffar 
Ali Khan was finished on the 12th Janu¬ 
ary 1927 (P. R. 455). The next day, i. e., 
on 13th January, defendant 1 put in an 
application to the effect that lie wanted 
to examine Jafar Sultan and that he 
should be summoned for 17th January 
1927, since Mohammad Sultan Khan’s 
examination had commenced that day 
and was likely to be finished by the 17th. 
The examination of Mohammad Sultan 
Khan was, however, finished on the 19th, 
and as soon as his examination was over 
Jafar Sultan was produced as a witness 
in the case on behalf of defendant 1. He 


was examined as D. W. 3 (P. R. 501). 

Jafar Sultan clearly stated in his evi¬ 
dence that Rani Nasim Sahri was his 
mother and Mohammad Sultan Khan was 
his father. He also stated that as long 
as his mother was alive, ho used to re¬ 
main with her though he used to go to 
his father occasionally. After her death 
t le witness had been living permanently 
with his father. The cross-oxamination 
was directed to only two points: firstly 
regarding tho parentage of the witness 
entered in tho scholars’ register of tho 
Mission School, whore ho had been put 
in by Rani Nasim Sahri; secondly regard¬ 
ing the parentage given by him ‘in theft 
eases started against him at Bahraieh in 
which he had been convicted. Fortu¬ 
nately both these were matters regarding 
which documentary cvidonco was avail¬ 
able. Defendant 1 filed Ex. A G7, a cor- 
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tified copy of the scholars’ register, which 
showed the parentage of Jafar Sultan as 
Mohammad Sultan (P. R. 395 of Part 
III). There was, therefore, left no room 
for doubt regarding the parent ige entered 
in the said register. Regarding the 
second objection the plaintiff summoned 
records of four criminal cases from the 
record room of the Deputy Commissioner, 
Bahraich. The criminal cases were 
No. 58 of 1925 (summary trial No. 5 of 
1926), No. 59 oi 1926 (summary trial No. 6 
of 1925;, No. 60 of L926 (summary trial 
No. 7 of 1926) and 61 of 1926 (summary 
trial No. 8 of L926). The numbers of the 
cases were, however, incorrectly given 
in the application-, dated 1st March 1927, 
but when the files were received in this 
Court, correct numbers were ascertained. 

All these records of the criminal cases 
were marked as the King-Emperor v. 
Jafar al as Jaffa. They contained tho 
statements of Jafar Sultan, which have 
been filed in this case as Ex A*94 
(P. R. 4:73 of Part III ), Ex. A104 (P. R. 
489 of Part III), Ex A-1(P. 2i. 508 
of Part III) and Ex A-L23 (P. R 524 
of Part III). (The judgment then pro¬ 
ceeded to discuss tho information reports.) 
Regarding the information reports, tho 
first thing which 1 should like to state 


is that these roports cinnot, in my opin* 
ion, bo considered to be admissible in 
evidonco in proof of tho parentage (wal* 
diat) of the accused. It does not appear 
who was responsible for the entry of the 
parentage of tho accused, whether as 
Nawab Ghafur or as Nawab Ali If it 
was entered by some police official on the 
information supplied by somebody who 
is alive it is clear that tho entry would 
amount to a statement of a living person, 
and unless the person giving tho informa¬ 
tion, i. o., making tho statement, is pro¬ 
duced and examined in regard to his 
source of information, it cannot bo ad¬ 
mitted in evidence at all. [f tho infor¬ 
mation was given by some person, who is 
dead, even then tho statement cannot ho 
admitted in evidence under S. b 2, Cl 5 
Evidence Aot (L of 18/2), until it is 
proved that tho person making the state¬ 
ment had special means of knowledge. 
Nothing was done on behalf of the plaintiff 
to satisfy these requirements of law [ 
am, therefore, of opinion that all theso 
documents are inadmissible in evidonco 
to prove the parentage of tho accused 
The second thing which I would like to 


point out is that on going through the 
records of the criminal cases I found that 
the actual written complaints, which had 
been filed in the police station by the 
various complainants, contained no name 
of the accused at all. It does not appear 
how tho names of the accused and his 
parentage came to be entered in the in¬ 
formation reports, which were written in 
the police station on the basis of these 
complaints. If they were orally ascer¬ 
tained from the various complainants 
then the objections stated above would 
clearly apply. (Here*a list of the infor¬ 
mation reports and the corresponding 
complaints was given). Regard ng Ex. 
96/2 (P. R. 812 of Part III) I may 
state that it consists of two portions. 
Tho first portion is to bo found on one 
side of the page and tho second portion 
on the other side. The first portion 
consists of an official letter from tho Sub- 
Divisional Magistrate, Bahraich, to tho 
Superintendent, District Jail, Bahraich, 
requesting him to examine tho accused 
Jafar alias Jaffu, son of Nawab Ghafur 
of Bahraich, Moholla Qazipura, and to 
report as to his probable ago. Tho letter 
is signed by Khan Bahadur Aulad Husain 
for the Sub*Divisional Magistrate. It 
was proved by tho Khan Bahadur, who 
is an Honorary Magistrate of Bahraich, 
and who has been examined as P. W 11 
(P. R 9 lj The Khan Bahadur stated in 
his evidence that the memo was prepared 
in tho English office where such papers 
are usually prepared. According to tho 
witness' statement they are sometimes 
prepared in tho Court Inspector’s office 
also. He, however, stated clearly that 
he did not know tho boy previously, nor 
did ho know about his parentage (P R* 
992), and had not, therefore, any personal 
knowledge of tho accuracy or otherwise 
of tho parentage recorded in the memo. 

He stated that he had signed the paper 
in his official capacity because the Sub- 
Divisional Magistrate was probably away 
on tour (P. R. 991). Although tho memo 
is provod to bo genuine yet it has not 
been established who was responsible for 
entering the parontago of the accused 
therein Tho second portion consists of 
the report of tho Civil Surgeon (who hap¬ 
pened to he tho Superintendent ol the 
District Jail) after ho had examined 
the accused. According to his opin¬ 
ion the age of the accused was found 
on examination to he about 16 years. No 
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evidence was produced on behalf of the 
plaintiff to prove this report. It pur¬ 
ports to bear his signatures, but no evi¬ 
dence was given in proof thereof. I 
called upon Mr. Jackson, the learned 
counsel for the plaintiff, to show how 
this report could be considered as admis¬ 
sible in evidence without its having been 
proved. His contention was that the re¬ 
port was a public document, it being the 
act of a public officer under S. 74, Cl. (l), 
sub-Cl. (iii), Evidence Act (1 of 1872), and 
did not require proof. His contention was 
that under S. 77, Evidence Act, the docu¬ 
ment proved itself. 

Mr. Jinnah, the learned counsel on be¬ 
half of defendant 1, however, contended 
that the document was not admissible 
without proof, it being merely an opinion 
of the Civil Surgeon as an expert and not 
an ’act of a public officer within the 
meaning of S. 74. In my opinion this 
contention is correct and tho memo can¬ 
not he considered to be a public docu¬ 
ment. There is no doubt that a Civil 
Surgeon, who happens to be the Super¬ 
intendent of a District Jail, is a public 
officer, but I do not think that a memo 
written by him can be considered to be 
an act or a record of his act as a public 
officer. I think it merely embodies his 
opinion as an expert. Under. S. 74, Evi¬ 
dence Act (I of 1872), only such documents 
are considered to be public documents as 
form the act or record of the act of a 
public officer. Mr. Woodrotfe and Ameer 
Ali, in their learned work on the Law of 
Evidence, define such acts as follows: 

The acts of public functionaries, in the Ex¬ 
ecutive, Legislative and Judicial Departments 
of Government including the transactions, 
which official persons are required to enter in 
books of registers in the course of their public 
duties and which occur within tho circle of 
their own personal knowledge and observation: 
vido, Woodroffe and Ameer Ali’s Law of Evi¬ 
dence (8th odn. p. 54‘2). 

In Queen Empress v. Arumuyam (lG) 
tho Full Bench of tho Madras High Court 
hold that reports made by a police officer, 
in compliance with the provisions of tho 
Criminal Procedure Codo, were not public 
documents within the meaning of 8. 74, 
Indian Evidence Act. 

Shephard, J., remarked on p. 197 that 
the word “ acts " used at two places in 
the phrase ‘ documents forming tho acts 
or records of tho acts ” in S. 74 is used 
in one and the same sense, and the act of 

(10) [IhOO) ‘20 Mad. 1H<J = 7 M. L. J. 107 (F. B )• 
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which the record made is a public docu¬ 
ment, must be similar in kind to the act, 
which takes shape and form in a public 
document. In short, the kind of acts 
which S. 74 has in view is indicated by 
S. 78 of the same Act. 

Ben son,^J., remarked on p. 204 that it 
may well be doubted whether the word 
“ acts ” in S. 74 is used in its ordinary 
and popular senso, and not rather in the 
restricted and technical sense in which 
it is used in S. 78 of the Act. 

It, therefore, appears to me that when 
a Civil Surgeon reports to a Magistrate 
lie is merely giving his expert opinion 
and is not making a record of his “ act M 
in official capacity for the use of the 
public. It is only his act of making a 
record in such a capacity that would be 
considered to he an “ act ” within the 
meaning of S. 74. I am, therefore, of 
opinion that the memo referred to in 
this case cannot be held to be proved 
without any proof to that effect. I 
may go further and state that, even if 
it be held to be proved, it does not 
take us very far in the case. Righu- 
bir Saran, P. W. 9, who was examined by 
the plaintiff, was clearly asked by the 
Court as to who had told the doctor re¬ 
garding the parentage of the accused (P. 
R. 983) and his reply was that the doctor 
had copie 1 it from the memo He was 
also asked whether the Civil Surgeon 
asked the accused his parentage, and if so, 
what parentage he gave. The witness 
stated in reply chat the Civil Surgeon 
usually enquired from the accused his 
parentage and he must have done so in 
this case also. He, however, stated that 
he did not remember what parentage the 
accused gave. He was even reminded 
whether the accused gave his parentage 
as Ghafur Khan, but tho witness stated 
that ho did not remember. Under thoso 
circumstances it is clear that the paront- 
age given in the Civil Surgeon's memo 
cannot, in any way, he brought home to 
tho accused. In my opinion the doctor 
copied tho parentage from the original 
memo and nevor enquired about it from 
the accused. If ho had done so, the ac- 
cusod would have given the correct 
parentage as he gave it when his state¬ 
ment was recorded by the Court at the 
time of the trial. 

Regarding the entry of tho parentage 
of tho accused in the warrant for inter¬ 
mediate custody on remand, Ex 9G-3 
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(P. R. 813 of Part 3), I need only state 
that it 9tands on the same level as the 
memo issued from the Court of the 
Sub-Divisional Magistrate, Ex. 96-2. 
Though Khan Bahadur Aulad Husain has 
proved his signatures, yet we do not 
know who was responsible for the entry, 
without which evidence it is of very 
little value. 

I should further like to point out that 
in my opinion the entries in all the docu¬ 
ments mentioned above, where Jafar 
Sultan is described as the son of Nawab 
Ghafur Khan, can be explained away very 
satisfactorily by the fact that he was 
then living at Bahraich in the house of 
Ghafur Khan, who, according to the evi¬ 
dence in this case, had begun styling him¬ 
self as Nawab Ghafur, ever since Rani 
Nasim Sahri had come to live with him 
in his house at Bahraich. His real 
father, Mohammad Sultan Khan, was liv¬ 
ing in Lucknow and had no house at 
Bahraich, and it appoars that he was at 
the time neglecting to support him. Rani 
N.-.sim Sahri was dead and according to 
her will, Ghafur Khan was to be his 
guardian and was charged by her with the 
duty of looking after him, as long as ho 
had not attained his majoritv : vide 
Ex. A-88, P. R. 424 of Part III. Jafar 
Sultan was then a minor aged about 
16 years. If under these circumstances 
the public or the police came to look upon 
the boy as the son of Nawab Ghafur, 
there was nothing strange in it. To 
deduce from this that Ghafur Khan was 
the actual father of Jafar Sultan and 
that ho was not trtio son of Mohammad 
Sultan Khan would, in my opinion, bo an 
altogether unjustifiable conclusion. I am, 
therefore, of opinion that this documen¬ 
tary evidonce upon which so much reli¬ 
ance has been placed by the other sido 
does in no way rebut the fact that Jafar 
Sultan was actually the son of Moham¬ 
mad Sultan Khan born from Rani Nasim 
Sahri. (The judg moot then discussed the 
evidence and holding that Jafar Sultan 
was the son of Mohammad Sultan Khan 
born from Rani Nasim Sahri, proceeded.) 
On a review of the whole of the oral and 
documentary evidence led by the parties 
on this issue, I have no hesitation in 
holding that the marriage of Rani Nasim 
Sahri with Mohammad Sultan Khan in 
May 1908 is fully established. I, there¬ 
fore, find this issue in favour of defend¬ 
ant l and against the plaintiff. 


Issue 7 (Res judicata). The plea of re3 
judicata is contained in para. 18 of the 
written statement of defendant 1 (P. R. 
279). It is stated in that para, that 
the suit is barred by res judicata in view 
of the decision relating to the defendant’s 
adoption in the interpleader suit, 
No. 62/3 of 1908, decided on the 4th 
November 1911. In the replication the 
plaintiff denied that the suit was in any 
way affected by the rule of res judicata 
(P. R. 302). In the oral pleadings before 
mo the matter was cleared up by the 
counsel for defendant 1. He stated that 
his case was that the trial of the ques¬ 
tion relating to the factum and the vali¬ 
dity of the adoption of defendant 1 was 
res judicata between the parties, the 
plaintiff being estopped from claiming as 
an adopted son by virtue of the conduct 
of his adoptive mother, Rani Champa (P. 
R • 338). In arguments the matter was 
further explained by stating that the plea 
of res judicata was urged not in the sense 
that the decision in the previous case was 
binding on the plaintiff, because he was a 
party to that case, but in the sense that 
the decision obtained in the interpleader 
suit by defendant 1 against Rani Champa 
(adoptive mother of the plaintiff) in re¬ 
gard to the validity of his adoption was 
binding not only on her but also on the 
plajntiff, who had been subsequently 
adopted by her. 

It was urged that Rani Champa, as 
a donee of power, could have contended 
in the interpleader suit in which the 
Court had to determine the validity 
of the adoption of defendant 1, that 
his adoption was bad on tho ground 
that Rani Nasim Sahri had not remarried 
herself and that Rani Saltanat Begam 
had not exorcised her power o£ adoption 
within tho time limit enjoined upon her 
in tho will of tho lato Raja Mohammad 

Siddiq Khan (P. R. 1298 and 1299). If she 
did not raise these pleas in tho inter plea¬ 
der suit in order to destroy tho validity ot 
defendant l*s adoption, S. II, Civil P. C . 
which contains tho rule of res judicata, 
would stand as a bar in her way. The 
argument was that tho bar of S. 1L came 
in this way that tho result of the deci¬ 
sion in that case took away her power o\ 
appointment by declaring that the power 
having been already validly exorcised had 
been exhausted, and that she was not, 
therefore, capablo of exorcising it any 
more. To put it in other words: if tho 
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necessary implication of that decision 
was that, in view of the fact that defend¬ 
ant 1 had already been validly adopted 
by the second Rani (Rani Saltanat Begam) 
the power to adopt conferred by the late 
Raja upon his Ranis had become exhaus¬ 
ted and no other Rani could thereafter 
avail herself of the power, the adoption 
of the plaintiff by Rani Champa would 
be deemed invalid. The decision, being 
binding upon Rani Champa, must be 
deemed to be binding upon the plaint ill, 
who had been subsequently adopted by 
her, because she fully represented the 
estate in the previous suit. 

Section 11, Civil P. C. (Act 5 of 1908) 
runs as follows :— (S. 11, Civil P. C. 

quoted). We have now to see whether 
the contention raised by defendant 1 
can be considered to have been made out. 
The first question which we have to de¬ 
termine is whether in the interpleader 
suit (Suit No. 62/3 of 1908) the question 
of the validity of the adoption of defen¬ 
dant 1 was raised and decided in his 
favour. The second question which has 
to be decided is whether that decision is 
binding on Rani Champa, in the sense 
that she actually contested the validity 
and the point was decided against 
her, or in the sense that although she 
never contested the validity at all, yet 
she must be deemed under Expl. 4 
to have raised the point. The third 
question which wo have to determine is 
that in case the decision bo held to be 
binding on Rani Champa, whether it 
would also bo binding on the plaintiff, 
who has, subsequent to that decision, 
been adoptod by her ; in short wo have to 
determine whether the plaintiff though 
not a party to tho previous suit can bo 
doomed to have been represented by Rani 
Champa within the moaning of Expl. 4 
attached to tho said section. 


Champa) was concorned, it is clear from 
the facts elicited from the record that she 
did not challenge either tho factum of the 
adoption of defendant 1, then defendant 

13 (Saadat Ali Khan) or its validity 

though sho was given full opportunity 
t.o plead whatever she liked by the 
order of the Court, dated the 16th July 
1909, passed in tho presence of her 
pleader, Mr. Mohammad Agha. She did 
not avail herself of that opportunity. 
The interpleader suit was decided in 
favour of defendant 1, then defendant 13. 
These points must, therefore, be deemed 
to have been decided against Rani 
Champa under Expl. 4. An interpleader 
suit from its very nature, as des-j 
cribed in S. 88, Civil P. C., is a suit in 
which several claimants are to be deemed 
to be claiming adversely to each other, 
Consequently though Rani Champa andi 
Saadat Ali Khan were arrayed in that' 
suit on the same side as defendants 4 
and 13 respectively, yet they must boj 
deemed to bo claiming adversely to eachj 
other. Saadat Ali Khan was putting 
forward his adoption by Rani Saltanat*! 
Begun under the powers conferred uponj 
her under the will of the late Raja; 

A 

Mohammad Siddiq Khan, and it was the! 
duty of Rani Champa, if she liked to do 1 
so, to contest the said adoption, both in 
respect of the factum as well as its vali¬ 
dity by filing a written statement to that 
effect, as ordered by tho Court. If she 
did not do so in spite of tho fact that she 
was represented by a pleader on the date, 
when tho issue relating to the adoption 
was framed on the pleadings of other 
defendants, she must be deemed to have 
raised the point, and if tho Conrt decided 
it adversely, the matter must be deemed, 
undor Expl. 4, S. 11, Civil P. C„ 
to be a matter directly and substantially, 
in issue in that suit Tlin ennr*l nsirm 


In order to come to a decision on those 
points tho first thing wo have to do is to 
determine tho facts as thoy then existed. 
(Tho judgment then narrated the circum¬ 
stances of the interpleader suit insti¬ 
tuted on the 28th April 1908 and 
lvolding that the question of the validity 
of tho adoption of defendant 1 was raised 
in that suit and decided in his favour, 
proceeded ) We have now to decide the 
second question whether that decision 
can bo doomed to oporato as res judicata 
against Rani Champa. 

Now so far as defendant 1 (Rani 


which I, therefore, arrive is that tho 
questions relating to the factum and tho* 
validity of tho adoption of Raja Saadatj 
Ali Khan, now defendant 1, must bo| 
doomed to havo boon directly raised byj 
Rani Champa in that suit and decided! 
against her. 

In this connexion I must deal with 
another contention raised on behalf of 
tho plaintiff. Rani Champa filed an 
appeal against the decree of tho trial 
Judge, passed in tho interpleader suit 
on the 4th November 1911, and urged 
that tho adoption of defendant 13 (Suht 
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Ali Khan) by defendant 2 (Rani Saltanat 
Begarn) was void in law and could not 
confer upon him any rights in respect of 
the property of the the late Raja Moha- 
mo.d Siddiq Khan. This was put for¬ 
ward in ground 10 of her memoran¬ 
dum of appeal which will be found in¬ 
corporated in the decree passed in appeal: 
vide Ex. A-10, (P. li. 181 of Part III), The 
appeal came for hearing before the Bench 
of the late Court of the Judicial Com¬ 
missioner of Oudh, and their judgment 

is Ex. A-6 (P. R. 19 to ISO, Part III). 
Mr. L. Stuart (now Sir Louis Stuart), 
J. C., in his judgment dated 28th May 
1924 (P. R. 123 of Part III) gave his deci¬ 
sion on the said ground of appeal as 
follows : 

The tenth ground of appeal is that the adop¬ 
tion nude by defendant 2 is void in law, nor can 
any property legally vest in the person so ad¬ 
opted. The suggestion made is that Saadat Ali 

Khan could not have been legally adopted by 
Rani Saltanat Regain, as the provisions of the 
will direct that no person belonging to the 
family of Mchdi Quli Khan could be adopted. 
Saadat Ali Khan is the son of Rani of Muhamdi, 
and the Rani of Muhamdi is the daughter of 
Rani Sultan Shan Begum who was the daughter 
of Mehdi Quli Khan. I interpret the provisions 
of the will in question to mean that no descen¬ 
dant on the male side of Mehdi Quli Khan’s 
family is to be adopted, and I find that Saadat 
Ali Khan is not a member of tho family of 
Mehdi Quli Khan on the male side. In any 
circumstances the point raised by Rani Champa 
is not a point material to the decision of her 
appeal. It has been shown that none of the 
claims which she urged in the lower Court or 
which she apparently urges again in appeal, are 
other than claims against the administrators of 
the estate: Provided that she can bring claims 
against the administrators of the estate she is 
not coucorned with the decision as to who those 
administrators are. They will ho liable to her, 
howsoever they have been appointed. It is to 
be noted that Rani Champa has not in her appeal 
claimed the property under tho will. It is also 
to be noted that she has claimed no share in 
the non-taluqdari proporty. For the abovo 
reasons tho appeal of Rani Champa fails and is 
dismissed. 

Pandit Kanlmiya Lai, A. J. C., delivered 
a separate judgment and observed : vide 
Ex. A-6 P. R. 158 of Part III as follows: 

The claim of Rani Champa to her dower and 
tho annuity fixed by the will cannot be enter¬ 
tained in this case, bec.iuse the object of this 
claim is not to enforce tho will, but to deter¬ 
mine the person rightfully entitled to the 
cocpus of the estate, which is in the hands of 
the Court of Wards. She claimed certain jowel- 
lory included in the list filed with the plaint ns 
her private proporty, but she did not substan¬ 
tiate her right to tho same by any evidence. 
The claim tc the jewellery was made after the 
written statement was tiled, and no evidence 
was produced in support of it. She did not 


claim any other rights independently of the 
"’ill • vide her application, dated 2Stli August 
1911. 

Tho adoption of Saadat Ali Khan is valid 
under the will and under S. 29, Oudh Estates 
Act. The circumstances under which an 
adoption can be made by Hindus or Malioine- 
dans under that Act, are identical, but the 
restrictions imposed ou adoption by the per¬ 
sonal law of the Hindus are not applicable to 
the Mahomedans. The bov adopted does not 
belong to the family (khandau) of Mehdi Quli 
Khan any more than Raja Mohammad Siddiq 
Khan did so, for in India a bov is known by 

— his father or paternal grandfather, 
rather than by the family in which his father 
or paternal grandfather was married .... 

'J he appeals of.Rani Champa 

.fail and are dismissed with costs. 

Mr. Jackson, the learned counsel tor 
the plaintiff, contended that in view of 
the judgment of Mr. L. Stuart (now Sir 
Louis Stuart) it must be held that any* 
contention as to the validity of adoption, 
even if raised by Rani Champa, would 
have been deemed as irrelevant for the 
purposes of that case. In support of 
this position reference was made by him 
to that portion of the judgment which 
stated that the matter was one which 
did not concern her, it being a matter 
relating to the appointment of an admin¬ 
istrator only. Under these circumstances, 
ho argued that the judgment of the Court 
of appeal in that case ascribed to Rani 
Champa a position both in the trial 
Court as well as in tho appellate Court, 
according to which she could not have 
been heard if she challenged the validity 
of tho adoption of Saadat Ali Khan. If 
she could not be allowed to challenge the 
validity of the adoption, argued Mr. Jack- 
son, it could not he contended that she 
ought to be deemed to have challenged 
tho validity of tho adoption and the 
point doomed as having been decided 
against her : vide P. R. 1354. 

The reply of Mr. Jinnah, the learned 
counsel for defendant 1, was to the elTect 
that Mr. Stuart did not intend to lay down 
that Rani Champa could not raise such 
a plea, if she liked, in the trial Court. 

Ho intended merely to lay down that it 
was unnecessary to decido the point, be¬ 
cause it had not been raised by her in 
the trial Court and consequently the 
point was not a material one for the 
decision of her appeal. The position, 
according to Mr. Jinnah, taken up by the 
Court of appeal was that because none 
of these claims had been urged by Rani 
Champa in tho lower Court, they could 
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not be urged by her in appeal. Indeed 
the attitude takon up by her in the trial 
Court was that^she only put forward her 

claims regarding dower and maintenance, 
which were claims which one would ordi¬ 
narily raise against the administrator of 
the estate. She had never challenged the 
validity of the appointment ol the admin¬ 
istrator of the estate, consequently it 

• • 

was not open to her to challenge it in 
appeal. ~£e also relied upon the judg¬ 
ment of the other Judge, Pt. Kanhaiya 
Lai, A. J. C. whore he expressly made 
this point clear and decided the question 
of the validity of the adoption in favour 
of defendant 13 (Saadat Ali Khan). 

I am in full agreement with the reply 
given by Mr. Jinnah. It appears to me 
to be clear from Mr. Stuart’s (now Sir 
Louis Stuart) judgment that the only 
reason why ho considered the decision on 
the point unnecessary for the purpose of 
deciding Rani Champa’s appeal was that 
Rani Champa herself had never takon up 
that position in the trial Court. The 
loarned Judge did not mean to lay down 
that Rani Champa could not take up 
that position, if she liked, in the trial 
Court. According to him, if she had 
taken up that position in the trial Court 
and a finding had been given by that 
Court against her it would have been 
perfectly open to her in appeal to contest 
the finding on the point. Not having, 
however, raised the point in the trial 
Court, she could not ho hoard to raise 
that point in appeal and consequently 
tho decision of that point was, for the 
purpose of decision of her appeal, quite 
unnecessary. Pt. Kanhaiya Lai, A. J. C., 
however, wont further and clearly gave 
a finding in favour of the validity of tho 
adoption of dofendant Saadat Ali Khan. 

It, therefore, appears to mo to be clear 
from the position taken up by Rani 
Champa during tho trial of tho inter¬ 
pleader suit that, prior* to tho adoption 
of tho defendant Raja, she had admitted 
that owing to the remarriage of Rani 
Nasi in Sahri, Rani Saltanat Bogam had 
become the sole legatee and heir entitled 
to the Nanpara estate and 10 other widow 
of the late Raja except her or tho person, 
whom she adopted, could succeed to the 
estate or the property left by him. It 
further appears to ho cloar from tho pro¬ 
ceedings of that vory suit that after Rani 
Saltanat Regain had exorcised her power 
to ad >nt in favour of dofendant I. then 


defendant 13 (Saadat Ali Khan; and after 
he had been impleaded in the case, Rani 
Champa never challenged either the 
fact urn or the validity of his adoption. 
It was perfectly open to her to take up 
that position, if she liked, but as a matter 
of fact she never did. If, therefore, she 
did not contest the point and it was 
decided against her, it must bo deemed to; 
he a point directly and substantially ioj 
issue and decided against her under 
Ex pi. 4, Civil P. C. My finding, there¬ 
fore, on the second question, is that, after; 
the decision of the interpleader suit, it 
is no more open to Rani Champa to con*, 
test the factum or the validity of the ad¬ 
option of defendant 1. In short the deci-j 
sion operates as res judicata against her. 

I now proceed to decide the third ques¬ 
tion, namely, whether the decision in the 
interpleader suit, which I have held to 
ho binding on Rani Champa, the adoptive 
mother of the plaintiff, binds the present 
plaintiff also, although he was no party 
to that suit, having been adopted subse¬ 
quent to the decision thereof. 

The contention on behalf of tho plain¬ 
tiff was that lie had not been adopted 
till after tho decision of the interpleader 
suit, the case having been decided by the 
trial Court on 4th November 19LL, and 
by the Court of appeal on 23th May L9I4, 
and his adoption having taken place on 
27th July 19L4. It was urged on his 
behalf that although lie had been adopted 
by Rani Champa, yet he could not ho 
considered to he claiming the estate 
through her. He was claiming the estate 
as the adopted son of the late Raja, 
having been adopted by one of his widows 
under the provisions of his will. 

Tho position taken up on behalf of 
defendant I was that in order that the 
docision in the interpleader suit might 
he considered to ho binding upon tho 
plaintiff it was not necessary that he 
should have been a party to that suit, 
nor would it bo necessary to show that 
he was claiming thq estate through his 
adoptive mother. According to the con¬ 
tention of the said dofendant, the decision 
in tho interpleader suit, which was a 
docision against tho adoptive mother, 
must he considered to ho binding upon 
tho adopted son also, because in that liti¬ 
gation she must he deemed to have repre¬ 
sented tho estate so far as tho plaintiff 
was concerned Reliance was placed on 
Expl. 0, S. 1L, Civil P. C., and it was 
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urged that Rani Champa should be deemed 
as having litigated bona fide in that suit 
in respect of her right to adopt, which 
was a right claimed in common for her 
and the present plaintiff, and therefore 
he should be deemed, for the purposes of 
S. 11, to claim under the person so litiga¬ 
ting, i. e., his adoptive mother. 

I have now to examine how far the 
position taken up on behalf of defendant 1 
can be considered to be sound. 

The decision arrived at in the inter¬ 
pleader suit should, in my opinion, be 
construed to conclude on two points: 

Firstly , that the second Rani, namely, 
Rani Saltanat Begam was competent to 
adopt owing to the remarriage of Rani 
Nasim Sahri: vide the findings of the 
trial Judge on issues 21, 37, 38 and 39 to 

m" “ P *' *»• 231 and 

Secondly , that Saadat Ali Khan was a 
person fully qualified for adoption: vide 
the findings of the appellate Court as con- 
tamed in Ex. A-6, P. R. 123 and 158 f 
Part III. 1 

It must also, in my opinion, imply a 
decision on a third point, namely, that if 
Saadat Ali Khan (defendant 1) had been 
validly adopted by Rani Saltanat Begam 
no other Rani could be left with any 
power to adopt. In that case the adop¬ 
tion of the plaintiff by Rani Champa, 
which admittedly took place after the ad- 
option of defendant 1, must be deemed to 
be invalid. The power to adopt given by 
lie lato Raja to his Ranis having been 
exorcised by one of them, who was com¬ 
petent to exercise it at the time, the 
powei should be deemed to have been ex¬ 
hausted and none left for being subse¬ 
quently exercised by any other Rani. If 

Ster, r e 'l C ! TeCt ° f th ° dGcision of 

inteipleader suit was to declare the ad- 
opt.on of defendant 1 to be valid, the 

was th a a?H° nS0qUenCe ° f th ° de oWion 
was that the power of appointment given 

under he will to Rani Champa must be 

deemed t° have ceased after the decision 

ot that suit and consequently the adoption 

of the plaintiff must bo held invalid 

Ihe fact that the plaintiff was not a 

P 1 y to that suit becomes altogether 
immaterial. 

As to the argument raised on behalf of 
the plaintiff, that he is not bound by the 
decision in the interpleader suit, because 
he does not claim through Rani Champa 
I am of op,on that the reply given to 


that contention on behalf of defendant 1_ 
that, if there was a decision of a com¬ 
petent Court against the adoptive mother 
the decision would be binding also upon, 
the subsequently adopted son by virtue of 
Bxpl. 6, S. 11, Civil P. C., is correct. 

For a long time controversy on this 
point had raged in Indian Courts, and it 
was considered doubtful whether an ad¬ 
opted son or a reversioner should be con- 
sideied to be bound by a decision arrived 
at against the adoptive mother or the 
widow in possession. It was felt that 
the adopted son or the reversioner 
claimed in his own independent right and 
did not claim through the adoptive 
mother or the widow in possession of the 
property, and consequently the decision 
obtained against the adoptive mother or 
the widow in possession could not bind the 
adopted son or the reversioner. The con* 
troveisy has, however, been now settled 
by several decisions of their Lordships of 
the Privy Council recently delivered. 

In the case of Venlcatanarayana Pillai 
v. bMammal (17) a suit had been insti- 
uted during the lifetime of a widow by 
a presumptive reversioner to set aside an 
adoption made by her. The plaintiff died 
and the next reversioner applied for being 
su stituted on the record in his place. 

-L application was opposed and it was 
contended that a reversioner could not be 
considered to claim under another rever¬ 
sioner, and consequently the suit brought 
by one must be deemed to have been 
rought in his own personal capacity, and 
a ei his death another reversioner could 
not 30 considered as his representative 
and thus capable of being substituted on 
the record in his place. Their Lordships 
ot the Privy Council did not accept this 
contention and held that the suit brought 
> a ieversion6r must bo considered to be 
a suit brought in a representative capa- 
cj y. Their Lordships further hold that 
ip governing principle applicable to a 

sui biought by a reversioner during the 
i otimo of a widow was that it was 
rought to get rid of a common appre¬ 
hended danger to the interest of the 
general body of reversioners. Their Lord- 
ships remarked that apart from the ques¬ 
tion whether the next reversioner could 
bo considered to bo the legal represent¬ 
ative of the deceased reversioner, there 
remained the outstanding fact of identity 

(17) A.I.R. 1915 P.C. 124=38 Mad. 40G-Pi L 
A. 125 (P.C.). 
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of interest on the part of the general body 
of reversioners, near and remote, to get 
rid of the transaction which they regard 
as destructive of their rights. According 
to their Lordships, Expl. 6, S. 11, Civil 
P. C., was intended to cover exactly cases 
of this kind and to bar *a fresh litigation 
on the same cause of action. 

The principle enunciated in the above 
case was followed in two later cases, 
namely, Janaki Animal v. Narayanasami 
Aiyer (19) and Kesho Prasad Singh v. 
Shco Pragash Ojha (19). The same prin¬ 
ciple was again laid down by their Lord- 
ships in a very recent case that went up 
to the Privy Council from Oudh. it being 
reported in Mata Prasad v. Nagcshar 
Sahai (9). Their Lordships observed in 
the last case as follows (at p. 411) : 

Reversioners possess individually what has 
been called spes successionis, • • • • But the 
result, favourable or otherwise, afiects the re¬ 
versioners as a body. 

These cases have, therefore, settled the 
law 60 far as the reversioners are con¬ 
cerned. If a decision has been obtained 
by a reversioner against'the widow in his 
own favour, other reversioners can take 
advantage of that decision. The subse¬ 
quent reversioner should bo considered to 
be claiming under the first reversioner 
within the meaning of Expl. 6, S. 11, 
Civil P. C. If the decision is similarly 
obtained by the widow in her favour 
against a reversioner, the subsequent re¬ 
versioner would also be considered to be 
bound by it on the principle that the 
widow represents the entire estate and 
the reversioners cannot bo allowed to 

litigato the same cause of action twice 
over. 

The same principle has been followed 
by their Lordships of the Privy Council 
as to cases relating to adoption. If a 
widow makes an adoption .purporting to 
act under an alleged authority conferred 
upon her by her husband, and if a suit is 
brought by a reversioner either against 
the adoptivo mother or against the ad¬ 
opted son (if the adoption has already 
taken place), and the litigation results in 
favour of either the widow or the ad¬ 
opted son, and it ’is found that the ad¬ 
option was valid, becauso the widow pos¬ 
sessed such an authority, the decision 
would be binding not only on the parti* 

(1H) A.l.R. 1910 i\C. 117—39 Mud. G34~*8 I 
A. 207 (1\C.). 

U‘J) A I.lt. 1924 P C. 247 -4G All. 631—SI I \ 
381 (P.C.). 


cular reversioner who brought the suit 
hut also on all the reversioners who 
might choose to sue subsequently. Simi¬ 
larly, if a reversioner gets a declaration to 
the etlect that the widow possessed no 
such authority, and if, in spite of that 
decision, the widow chooses to make an 
adoption, the previous decision would be 
binding upon the adopted son. 

I now proceed to deal with cases relat¬ 
ing to the first head. The most important 
case is reported in Chaudhri Ilisa\ Singh 
v. Balwant Singh (20). The facts of that 
case are that one'Rani Dharam Kunwar 
of Landhaura, district Saharanpur, had 
brought a suit to’declare that the adop¬ 
tion of one Balwant Singh, whom she had 
herself adopted, was bad on the ground 
that she had no authority from her hus¬ 
band to adopt and that, in fact, she did 
not make the adoption. The suit was 
contested on several grounds, among them 
being a ground that the Rani in fact had 
made the adoption, and was, therefore, 
estopped from denying it. The trial 
Court found that Balwant Singh had, in 
fact, been adopted, but it was of opinion 
that Rani Dharam Kunwar was estopped 
from questioning the validity of adoption 
and accordingly dismissed the suit. On 
appeal the High Court affirmed the de¬ 
cree. The plaintiff then appealed to the 
Privy Council and their Lordships con¬ 
firmed the decree passed by the two Courts 
in India, but, in doing so they also took 
up for decision the issue whether the 
Rani had an authority to make the ad¬ 
option. The Rani did not object to the 
issue being taken up and their Lordships 
decided it in favour of the adopted son 
Balwant Singh. The decision of their 
Lordships of the Privy Council is re¬ 
ported in Dharam Kunwar v. Balwant 
Singh (21). Rani Dharam Kunwar died 
and after her death another suit was 
brought against the adopted son by one 
Chaudhri Risal Singh, who alleged to be 
the nearest reversioner, and another per¬ 
son, to whom he had assigned a portion 
of the estate. The plaintiffs allsged in 
their suit that Rani Dharam Kunwar had 
no authority to adopt, and the adoption 
was, therefore, invalid. Several dofences 
were raised but the one defence, upon 
which the case was decided by the High 

UO) A.l.R. 1918 P.C. 87—10 All. 693=45 1 A. 

103 (P.C.). 

(21) [1912j 84 All. 398 — 16 l.C. 073^39 I.A. 

H2 (P.C.). 
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Court of Allahabad, was that the previous 
decision of their Lordships of the Privy 
Council in the suit of Dharam Kunwar 
v. Balivant Singh (21) operated as res 
judicata. The decision of the Allahabad 
High Court is reported in Bisal Singh v. 
Balwant Singh (22). Banerji and Cha- 
mier, JJ. t held that the widow repre¬ 
sented the estate and the interest of the 
reversioners to her husband, and as the 
Privy Council had held in the previous 
suit that the widow had full authority to 
make the adoption, that decision was 
binding on the reversioners and the pre¬ 
sent suit was not maintainable. Richards, 
C. J., however, took a different view. 
The matter was carried further in appeal 
and their Lordships upheld the plea of 
res judicata and remarked as follows : 

There c;in be no doubt, in their Lordships’ 
opinion, that Rani Dharam Kunwar in her suit 
against Balwant Singh did, notwithstanding 
the personal estoppel under which she laboured, 
represent the estate on the question of fact as to 
whether Balwant Singh had or had not been 
validly adopted, and that she represented the 
estate within the meaning of the rule in Kata- 
yia Natchiar v. Baja of Shivagunga (23). * * * 
The principle is that reversioners must risk 
that so that there may be an end to litigation— 
vide Jiisal Singh v. Balwant Singh (‘24). 


The next case to which 1* would like to 
refer is the case of Mata Prasad , v. Na- 
geshar Sahai (9), which has already been 
quoted above. The facts in this case 
wore that one Raja Durga Prasad claim¬ 
ing to he the nearest reversioner had 
brought a suit against one Mt. ’Jagrani 
Kunwar, the widow of one Narendra 
Bahadur, for a declaration that a will set 
up by her which purported to confer upon 
her an authority to adopt, was not genu¬ 
ine. The trial Court found in favour of 
the genuineness of the will but the deci¬ 
sion was set aside on appeal by the late 
Court of the Judicial Commissioner of 
Oudh. The matter was further taken up 
in appeal to the Privy Council where 
their Lordships decreed the appeal and 
found the will to be genuine. Tho case is 
reported in Jagrani Kunwar v. Durga 
Prasad (25). Pursuant to this decision 
of the Privy Council tho lady took one 
Nageshar Sahai in adoption. Durga 
P rasa d died in the meanwhile. Mata 


(*#) C1015] o7 All. 496—30 l.C. 057"-i« TV 1 

594. 


(2P) [1862] 9 M.I.A. 539 (I'C ) 

(24) A.I.R. 1918 P.C. 67—40 A 1 j . 593 - 4 , , 
168 (P.G.). lo J 
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Prasad, another reversioner, instituted a 
suit for possession of the entire property 
after the death of the widow against the 
adopted son ; and the main ground for 
the suit was that the adoption of the de¬ 
fendant was bad because the will under 
which Mt. Jagrani Kunwar got herautho - 
rity to adopt, was not a genuine document 
hut was a forgery. The adopted son con¬ 
tended that the previous decision of their 
Lordships of the Privy Council regarding 
the genuineness of the will, operated as 
res judicata and constituted a bar to the 
trial of this issue a second time. The 
trial Court overruled the plea of res judi¬ 
cata but on appeal the late Court of the 
Judicial Commissioner of Oudh reversed 
that decision and held that the previous 
decision of the Privy Council on the 
question of gennineness of the will oper¬ 
ated as res judicata. Tho matter was 
further taken up in appeal to tho Privy 
Council and the judgment of the Court of 
appeal was affirmed. 

The two litigations referred to above 
distinctly show that where, in a suit 
brought by a reversioner, the widow suc¬ 
ceeds in getting the authority to adopt 
established, tho decision is binding upon 

all subsequent reversioners. 

I now proceed to deal with cases under 
tho second head. It would ho onough if I 
took up only ono well-known case, which 
went up to the Privy Council from this 
very province (Oudh). It relates to the 
Ajudhia estate. Maharaja Sir Man Singh 
was the owner of that estate. The Maha¬ 
raja died on 1 Lth Octobor 1870, leaving 
no male issue. Prior to his death he had 
executed a will dated 22nd April 1864, 
under which ho gave his widow Maha* 
iani Subhao Kuar power to adopt. The 
Maharaja had also a daughter from whom 
was born a son named Partab Narain 
^ingh who was known in tho family as 
Dadwa Sahel).” After tho death of the 
Maharaja, the Maharani adopted ono Tri- 
loki Nath who was nophow of her hus¬ 
band, on 16th August 1872, in accordance 
with the terms of tho will. Partab Narain 
Singh, tho grandson of the Maharaja, then 
instituted a suit for a declaration of his 
title to succeed to the whole of tho estate 
of Maharaja Sir Man Singh, his maternal 
grandfather, alleging that tho Maharaja 
had revoked tho said will during his life¬ 
time, and consequently the adoption by 
tho Miharani was invalid. Partab Narain 
Singh’s suit was dismissed by both 
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Courts in India, and he carried the matter 
further in appeal to the Privy Council. 
Their Lordships, on a review of the 
entire evidence, decided in favour of 
Partab Narain Singh holding that the 
will of the Maharaja executed in 1864 
had been revoked by him, and con- 
sequently'the Maharani was left with no 
authority to adopt, and the adoption by 
her of Triloki Nath was invalid. Their 
Lordships, therefore, held that the Maha¬ 
raja had died intestate, and that under 

Cl. 4, S. 22, Act I, 1869 (as it then 
stood) Partab Narain Singh was entitled 
to succeed to the taluqa, since he had 
been treated by the late Maharaja in all 
respects as his own son; and the declara¬ 
tory decree as prayed for by Partab 
Narain Singh was granted to him. This 
case is reported in Partab Narain Singh 
v. Subhao Kuar (26). An application for 
review was filed by Triloki Nath before 
their Lordships of the Privy Council on 
the ground that he had not been properly 
represented in the case, and the decree of 
their Lordships was not binding on him. 
The petition of Triloki Nith was, how¬ 
ever, rejected by their Lordships. The 
case is reported as in the petition of 
Triloki Nath in re. Partab Narain Singh 
v. Subhao Kuar (27). 

Having thus been defeated, Triloki 
Nath tried his luck again and started a 
fresh suit in India on the allegation that 
ho was not properly represented in the 
previous litigation, and that the will of 
the late Maharaja had not been revoked 
by him during his lifetime, and con¬ 
sequently his adoption by Maharani 
Subhao Kuar was valid. Ho thus claimed 
the entire estate denying that Dadwa 
Sahib” had been treated by the late 
Maharaja Sir Man Singh in all respects 
as his son. The Courts in India held 
that Triloki Nath wbs not »proporly re¬ 
presented, and also decided other points 
in his favour and gave him a decree for 
the ontiro estate. The matter was taken 
up again to the Privy Council and their 
Lordships’ judgment is reported in Pat- 
tab Narain Singh v. Tirloki Nath Singh 
(28). The case is a most instructive one 
and fully applies to the present caso. 
The arguments will ho found r eported o n 

(*)) [Ln7o] 3 0*1.626=4 I. A.' 228=3luT. 

740 (P.C.). 

(27) [1877] i Cal. 184=5 I. A. 171=3 Sar 

810 (P.C.). 

(28) [1884] 11 Cal. 18G = ll I. A. 107 = 4 Sar 

587 (P C.). 
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pp. 189 and 190 of the said Indian Law 
Reports. It was contended on behalf of 
the appellant (Partab Narain Singh) that 
the previous decision of their Lordships 
of the Privy Council was binding upon 
Triloki Nath Singh since he, claiming 
derivatively under the will of the late 
Maharaja Man Singh, by the appoint¬ 
ment of the widow of the latter, was 
bound by the decree against the widow 
who represented her deceased husband's 
estate, she having been a party to the suit. 

On behall of the respondent it was 
argued that Triloki Nath Singh, having 
neither been actually a party to the 
former suit, nor having been properly 
represented therein, was not bound by 
the previous decision. As to the argu¬ 
ment that the widow had sufficiently 
represented all future and contingent 
interests in the estate, and therefore, had 
represented Triloki Nath Singh in the 
suit, it was contended on behalf of the 
respondent that it must be considered 
that the latter claimed title not under 
the widow but under the late Maharaja’s 
will. Their Lordships in delivering the 
judgment observed that the declaration 
given by the Courts in India was directly 
opposed to the declaration made by the 
Privy Council in the former suit brought 
by the appellant in which substantially 
the same issues relating to the succession 
to the taluqa, as those in the present 
suit, were raised and decided. Their 
Lordships observed that the first question 
to be considered in the appeal was whe¬ 
ther the respondent was bound by the 
judgment in the former suit; for if so 
bound, the question on the merits need 
not be discussed. Their Lordships stated 
with regard* to the first point raised 
before them, namely, whether the 'res¬ 
pondent was properly represented or not, 
that they did not propose to discuss it at 
length as their decision would not turn 
upon it. Their Lordships did not, there¬ 
fore, decide the point whether the res¬ 
pondent was a party to the previous suit, 
and consequently to the final order 
passed by the Privy Council in that suit. 
It was, however, clear that the Maharani 
was a party to the previous litigation, 
and that tho decision had been pronounc¬ 
ed against her. Their Lordships, there¬ 
fore, proceeded to consider tho second 
question whether tho Maharani fully re¬ 
presented tho estate in tho former suit, 
and whether tho previous decision con- 
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stituted res judicata. Their Lordships 
held that the Maharani represented the 
estate fully in the former suit, and the 
decision pronounced against her operated 
as ics judicata in the second litigation 
and was binding upon Triloki Nath Singh. 
Their Lordships, therefore, reversed the 
decision of the Courts in India and dis¬ 
missed the suit, upholding the title of 
Partab Narain Singh, which had been 
declared by them in their judgment in 
the previous case. 


party, 
of their 
was to 
late 
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It is clear from this case that their 
Lordships for purposes of the decision of 
the second case, treated that Triloki 
Nath Singh was not a party to the pre¬ 
vious suit, and only took into considera¬ 
tion the fact that the previous decision 
had been pronounced in a suit to which 
Maharani Rubhao Kuar, the adoptive 
mother of Triloki Nath Singh, was a 

It is also clear that the decision 
Lordships in the previous ease 
the effect that' the will of the 

araja had been revoked, and 
that the Maharani 

authority to adopt, 

adoption of Triloki 

was invalid. According to “the view 
taken by their Lordships their decision 
in the previous suit as to want of autho 
nty on the part of Maharani Subhac 
Huar to adopt, was held to bo binding 
upon Triloki Nath Singh, the adopted 
son, who was deemed for the purposes ol 
the subsequent decision to have been nc 
party t° the previous litigation at all. 

dhis ease, therefore, leads me to con¬ 
clude that if in a litigation a decision, 
air and square, is obtained against the 
adoptive mother to the elect that she 
possessed no authority to .adopt, that 
decision must be considered to be bindin* 
upon the adopted son, though ho may 
mve been adopted by her. subsequent to 
the decision, and could have been a party 

to the previous litigition. 

I, therefore, apply this principle t, the 

‘ h ° I )reson t case. [ have already 
eld that tho decision in the interpleader 
suit, to which both defondant 1 and Raui 
Onampa, the adoptive mother of the 

Plaintiff, were parties, with adverse in¬ 
terests against each other, is binding 
upon Rani Champa. She was admittedly 

* 1 I * it, and it c in not bo 

said that tho trial of that case was not 

fair and square. It was decided in that 

case that defendant 1 had been validly 


adopted. This decision was arrived afc 
because Rani Champa never chose to 
contest the validity of defendant l’s 
adoption. The necessary consequence of 
that decision was that Rani Champa’s 
power to adopt must be deemed to have 
been held to have become exhausted. It 
is obvious that if the adoption made by 
one of the widows of the late Raja Moha- 
med Siddiq Khan had been declared' 
valid, no second adoption could be validly 
made by any other widow of the Raja. 

I am, therefore, forced to arrive at the 
conclusion that the previous decision, 
operates as res judicata in the present! 
suit, and that the plaintiff cannot be 
allowed to plead the invalidity of the 
adoption of defendant 1, and to contend 
that his own adoption is valid, when the ; 
effect of the previous decision was that 
the power to adopt possessed by his 
adoptive mother Rani Champa must bei 
deemed to have become exhausted. 

My finding, therefore, is that the 

decision in tho interpleader suit operates 

as res judicata. I, therefore, decide this 

issue in favour of defendant 1 against 
the plaintiff. 

Issue 9 {Limitation ).—I now proceed 
to decide the issue regarding limitation, 
rho position taken up on behalf of 
defendant l, in this connexion has not 
been consistent. In his written state¬ 
ment, para. 19;(P. R. 279), the plea was 
taken in a few words that the suit was 
barred by limitation. When the plead¬ 
ings in the case were, however, cleared 
up before me and the statements of the 
puties were recorded, Mr. Wasitn, the 
learned counsel for defendant 1, ampli¬ 
fied tho said plea by stating that the suit 
was barred by limitation on the ground 
that defendant I, the person entitled to 
the estate as the adophed son, came into 
possession thereof in L909 whon he was 
adopted, and has, therefore, boon in 
adverse possession for more than 12 years 
\P- R- 338). At the time of arguments a 
curious position was taken up by Mr. 
Jinnah, tho learned counsel for defen¬ 
dant I. His position as stated on P. R. 
1297 and 1298 was that tho adverse pos¬ 
session agiinst tho plaintiff began from 
the date of tho institution of tho inter¬ 
pleader suit, viz., tho 28th April 1908. 

Ho explained his position by stating that, 
after tho death of tho late Raja Mohmn- 
mod Siddiq Khan, the possession of tho 
Court of Wards was the possession of the 
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person who might ultimately be found 
• to be the real owner; but when the inter* 

* pleader suit was filed, the possession of 
the Court of Wards, which was that of a 
t * stake-holder, under S. 88, Civil P. C., 
must be deemed to be the possession of 
the Court. According to him. since the 
plaintiff was not impleaded in that suit 
the possession of the Court was adverse 
to him because the Court should be 
deemed to hold only for the claimants 
impleaded in that suit. His further 
argument was that after the decision of 
that suit, the Court must be deemed to 
have held on behalf of defendant 1, who 
was determined to bp the ultimate owner 
of the estate. Since that time the pos¬ 
session of defendant 1 must be deemed 
to have been adverse against the whole 
"If world including the plaintiff, though ho 
had not been till then adopted and in the 
eyes of law was not then in existence. 
His contention was that defendant 1 had 
perfected his title by adverse possession 
against the pro tanto holder of the estate 
who would for all purposes be considered 
in the eye of the law to represent the 
entire estate, since he had remained in 
possession for more than 12 years, whether 
the period be reckoned from the date of 
his adoption or at any rate, from the 
date of the decision of the interpleader 
suit, and that would bo quite enough to 
destroy the title of the plaintiff (P. R. 
1298). At first ho cited no rulings to 
support his position, but subsequently 
cited the following three authorities in 
support of his plea, and stated that his 
contention, shortly put, was that there 
would bo limitation running ovon against 
a non-existent person, unless his case 
fell under Ss. 6 and 7 or under Art. 141, 
Lim. Act (P. R. 1323): 

Gobind Chandra Sarma v. Anand 
Mohan Sarma (29), Agyadoria Pillai v. 
Solai Amma l (30), Itanudip Singh v. 
Parrneslnvar Prrsfiad (31). 

To sum up the c iso as put forward on 
behalf of defendant 1 was: 

(1) That the suit wus bay red by limi¬ 
tation because it had been brought more 
than 12 years after the filing of the inter¬ 
pleader suit, which was on tho 28th 
April 1908. The po session of the Court of 
Wards after the filing of that suit was 

(29) '2 ]Jcng. L. R. 313. ~ 

(3j) [ 1901J 24 Mad. 105. 

(81) A. I. It. 1026 P. C. 33-17 All. 105=27 
O. <J. 313=52 1. A. 00 (P.C.). 
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that of a stake-holder and must he 
deemed to be the possession on behalf of 
the Court, and tho Court should be 
deemed to be in possession on behalf ot 
only those claimants, who were impleaded 
in that suit. The plaintiff being no such 
claimant the possession of the Court and 
hence that of the Court of \\ aids could 
at no moment be considered to he the 
possession of the plaintiff though he may 
be the person actually entitled to the 
estate; 

(2) that the suit was barred by limi¬ 
tation because it had been brought after 
12 years from the date of the adoption of 
defendant 1, which was the 9th March 
1909; and 

(3) that in any case, the suit was 
barred because it was brought after 12 
years from the date of the decision of the 
interpleader suit which was the 4th 
November 1911, since which date the 
Court and hence the Court of Wards 
must he deemed to be holding for defen¬ 
dant 1, who was declared to he the ulti¬ 
mate owner of the estate. 

The reply given on behalf of the plain¬ 
tiff to this argument was that the 
possession of defendant 1, could not 
be deemed to be adverse prior to the 
date when he was held to be actually 
entitled to tho possession of the estate, 
under the compromise arrived at on 
the 7th September 1910—vide Ex. 80, 
P. R. 7G7 of Part III and in accordance 
with the torms of which a decree had 
been passed in the interpleader suit: 

vide Ex. 37, P. R. 251 of Part IIP That 
compromise declared that Rani Qamarza- 
mani Begam was to be entitled to one- 
fourth share of the profits of the entire 
Nanpara estate for a period of 15 years, 
and that she was to ho held as absolute 
owner of certain villages of tho estate, 
and that the remaining portion of tho 
profits was to ho divided equally between 
Rani Kaniz Begam of Utraula and Rani 
Sarfaraz Begam of Muhamdi for their life¬ 
time. In tho event of tho death of Rani 
Kaniz Begam, without leaving a male 
issue, her husband, Raja Mohammad 
Mumtttz Ali Khan, tho Taluqdar of 
Htraula, was to take her share for his 
life, and after his death that share was 
to revert to Rani Sarafraz Begam of 
Muhamdi, if surviving, otherwise to 
defendant 1, Raja Saadat Ali Khan. The 
share of Rani Sarfaraz Begam, after her 


J 
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death, was also to go to the said defen¬ 
dant Raja Saadat Ali Khan. It was, 
therefore, argued that the right to pres¬ 
ent possession with regard to half of the 
Nanpara estate was vested in defendant 
2, because his wife, Rani Kaniz Begam, 
had died in August 1920 without leav¬ 
ing any male issue, and the defendant 
1 was not entitled to the possession 
thereof during the lifetime of Raja 
Mohammad Mumtaz Ali Khan, defen¬ 
dant 2. In respect of that portion, 
therefore, the adverse possession of defen¬ 
dant 1 could not commence before the 
death of defendapt 2. With regard to 
the other portion of the estate Rani 
Sarfaraz Begam should be deemed to 
have remained in possession till her 
death in 192L ; and defendant 1 camo 
into possession of that portion only after 
that date. Briefly put, Mr Hasan 

Imam’s case was that defendant 1 was 
in possession of one-half of the estate to 
which defendant 2 was entitled, only 
since November 1925 when the Court of 
Wards wrongly gave over possession of 
the entire estate to defendant I, and his 
possession could not be deemed to be ad¬ 
verse in respect of that half portion prior 
to 1925 ; and with regard to the other 
half, defendant I had come into posses¬ 
sion only in 1921, when Rani Sarfaraz 
Begam died and his possession could not 
be adverse prior to that date Defendant 
1 has not, therefore, been in possession, 
much loss in adverse possession, of any of 
these moieties for more than 12 years and 
cannot be considered to have perfected his 
title by having remained in adverse pos¬ 
session for more than 12 years (P. R. 
1323 and 1321). 

The rulings relied upon on behalf of 

defendant 1 were also criticized, and it 

was contended that either they were not 

applicable to the facts of the pressont case, 

or thoy were irrelevant (P. R. 1325 
and 1326). 

I have now to examine whether the 
plea of limitation, as put forward on 
behalf.of defendant 1, can be sustained. 

The first, point, which I havo to see, is 
which article of tlie Limitation Act ap¬ 
plies in the present caso. It, has baen 
held by their Lordships of the Privy 
Council that Art. 144, Sch. L, Lim 
Act, applies only when other articles 

of the Limitation Act are not applic¬ 
able : vulo Ranchordas Vandrawandas 


v. Parvatibai (32). Referring to Sch.1, Lim. 
Act (IX of 1908), we find that neither Art. 
140, nor Ait. 141, nor Art. 142, nor Art. 
143, applies to the present case. Art. 
140 deals with a suit by a remain¬ 
derman, a reversioner of a devisee for 
possession of an immovable property. 
The plaintiff does not come within this 
description. Art. 141 deals with a suit 
by a Hindu or a Mahomedan entitled to 
possession of immovable property on the 
death of a Hindu or a Mahomedan female. 
This article, too, does not apply to the 
case of the plaintiff. Art. 142 deals with 
a suit for possession of an immovable 
property when the plaintiff, while in 
possession of the property, has been dis¬ 
possessed or has discontinued the posses¬ 
sion. It is clear that the plaintiff had 
not been in possession of the property 
even for a single day, and consequently 
this article also does not apply to his 
case. Art. 143 deals with a suit where 
the plaintiff has become entitled by 
reason of any forfeiture or broach of con¬ 
dition. It is unnecessary to state that 
this article too does not apply to the 
present case. The only article, therefore, 
that is applicable to the plaintiff’s case 
is Art. 144, which runs as follows : 

For posses- 12 years When the posses¬ 
sion of im- sion of the de- 

movable pro- fendant becomes 

porty or any adverse to the 

interest plaintiff, 

therein not 
hereby 
otherwise 
especially 
provided tor. 

Throe points are, therefore, clear from 
the wording of the aforesaid article: 

(1) That the articlo only applies to a 
suit for possession of an immovable pro¬ 
perty when no other articlo applies to it. 

(2) That the defendant must he in 
possession ; and 

(3) That his possession must ho ad¬ 
verse to the plaintiff. 

The above points make it clear that if 
the defendant has not been actually in 
possession of any property he oannot 
plead adverse possession in his favour. 
In order to ho able to do so, ho must first 
show that ho has been in possession, 
which ho can show by proving that he 
himself has been in possession or that 
any other person has been in possession 
on his behalf. It is also clear that, in 


(32 j 11899] 23 Born. 725=2<> 1. A. 71 

Bom. L. R. 007=7 Sar. 513 (R.C.). 
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order to defeat the claim of the plaiutiff, 
the defendant must show that his pos¬ 
session has been adverse to the plaintiff. 
Unless these essentials are established 
the defendant caunot defeat the plain¬ 


tiff's case. 

I now proceed ♦to examine how far 
defendant 1 has been able to establish 
these points in order that he might be 
able to defeat the plaintiff’s present 
claim. 

It is clear to me that defendant 1, 
prior to the date of his adoption, cannot 
possibly say that the possession of the 
Court of Wards, which, after the liling of 
the interpleader suit in April 1908, must 
be treated as the possession on behalf of 
the Court, can be considered to be his 
„ possession. He himself was not legally 
- in existence prior to his adoption, and it 
would be absurd to contend that any¬ 
body else was in possession on his behalf, 
when ho himself did not, in the eye of 
the law, exist. 

We have again to see whether he actu¬ 
ally came into possession of the pro¬ 
perty when ho was adopted in March 
1909. It is clear to mo that defendant 1, 
though adopted and impleaded in the 
interpleader suit, yet he did not come 
into the possession of the property at all. 
He was a party to the interpleader suit 
like every other claimant, but no claim¬ 
ant could, merely by virtue of being 
impleaded in that suit, be deemed to be 
in possession. It was tho Court of 
W Wards which was actually in possession 
on behalf of tho Court in which the inter¬ 
pleader suit had been filed. The only 
person on whose behalf the Court of 
Wards might bo considered to bo holding 
possession, would be tho person who was 
actually determined to bo entitled to tho 
estate. I am, therefore, of opinion that 
defendant 1 did not come into possession 
oven on tho date of his adoption. 

I havo now to see whether defendant 
1 caino into possession of tho property 
^ after tho decision of tho interpleader 
jP' 8U it in November 1911. Wo know that 
tho interpleader suit was decided in ac¬ 
cordance with tho compromise arrived at 
on the 7th September 1910, to which 
defendant 1, was a party. In accordance 
with tho terms of tlmt compromise defen¬ 
dant 1 was held not to be entitled to tho 
immediate possession of the Nanpara 
estate. One*half of the ostato was to fall 
m his possession only on the death of de¬ 


fendant 2 (Raja Mohammad Mumtaz Ali 
Khan) and the other half on the death of 
his own natural mother, Rani Sarfaraz 
Begam. Raja Mumtaz Ali Khan, defen¬ 
dant 2, is still alive, and during his life¬ 
time defendant 1 cannot, according to 
the terms of the said compromise, be 
considered as entitled to possession of 
that half portion of the estate. If the 
Court of Wards, while releasing the 
estate in 1925, has wrongly given posses¬ 
sion of that half portion of the estate to 
defendant 1, he must bo deemed to be in 
illegal possession thereof, and his adverse 
possession with respect to the share of 
defendant 2, would only commence from 
1925. As to the other half it is clear that 
Rani Sarfaraz Begam, the natural 
mother of defendant 1, died in 1921 and 
since then ho has become entitled, under 
the terms of the compromise, to the pos¬ 
session of that half. In 1921 the Court 
of Wards was in possession of the estate, 
and since that date its possession with 
respect to that half must be deemed to 
be the possession of defendant 1. It, 
therefore, follows that with regard to 
one-half of the estate defendant 1 has, 
under the terms of the compromise, 
rightfully come into possession in 1921 
and with regard to the other half, he 
has come into possession in 1925, though 
wrongfully and against the terms of the 
compromise. Defendant 1 has not, there¬ 
fore, been in possession, much less in 
adverse possession of tho property for 
more than 12 years prior to the 23rd De¬ 
cember 1925, the date of the institu¬ 
tion of the present suit ; and he cannot, 
consequently, defeat the plaintiff's claim 
under Art. 141, Lim Act. 

I now proceed to consider how far the 
possession of defendant 1, oven if it be 
deemed to have commenced either from 
the date of his adoption in March 1909, 
or from tho date of the decision of the 
interpleader suit in November 1911, can 
be adverse to tho plaintiff. 

As stated above, tho contention of 
Mr. Jinnah, tho learned counsel for de¬ 
fendant 1, was that limitation would run 
even against a non-existent person I 
cannot accept this proposition. It seems 
to moan impossible one on tho very face, 
of it. One of the gonoral principles! 
governing tho law of limitation is that 
a person can only bo considered to bo 
barred, if he has a right to enter and) 
does not exercise that right within the! 
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period fixed by the Limitation Act. The 
maxim of law is contra non valentem 
agree nulla currit praescriptio (prescrip¬ 
tion does not run against a party who is 
unable to act) : vide Broom’s Legal 
Maxims, 9th edn., p.576. Accordingly 
(possession cannot become adverse against 
a person as long as he is not entitled to 
claim immediate possession. Ex facie it 
must follow that a person who is not in 
existence cannot be considered to be in 
a position to claim whether immediate or 
otherwise. It is evident that in the eyes 
of the law the plaintiff did not come into 
existence as long as he was not adopted. 
Sis adoption took place on 27th July 
1914. He must be deemed to have come 
into existence only then. It was, there¬ 
fore, obviously not possible for him to 
claim possession of the property before 
that date, and if he was not in a position 
to claim it at all, having not been then 
in existence, it would be absurd to say 
that another person was in possession 
adversely to him. One might fairly.ask: 

Adverse against whom ?” It certainly 
cannot be adverse against the plaintiff, 
who was not then in existence. It may 
have been adverse against any other per¬ 
son, but we are not concerned with such 
person unless the plaintiff can be shown 
to have derived his title from such per¬ 
son. To meet this position, it was con¬ 
tended on behalf of defendant 1, that his 
possession was adverse against Rani 
Champa, and if it was adverse against 
her, who was his adoptive mother, it 
must bo deemed to be adverse against the 
plaintiff also. The argument was that 
if defendant 1 was in possession with¬ 
out any right, Rani Champa had a right 
to take possession from him, and a cause 
of action must bo deemed to have ac¬ 
crued in her favour, and if the cause of 
action accrued to her against defendant 1, 
nothing could stop it, except the circum¬ 
stances specified in Ss. 6 and 7, Lim. 
Act. In support of this proposition the 
following rulings, as stated above, wore 
quoted on behalf of defendant 1 : 

Gobind Chandra Sarma v. Anand Mo¬ 
han Sarma (29), Ayyadorai Pillai v. 
Solai Animal (30 ) and Ranodip Singh y. 
Parmeshwar Prasad (31). 

In the first case reported in Ben¬ 
gal Law Reports which was deci¬ 
ded in I860, a Hindu had died after 
leaving directions to his widow to 
adopt a son. Upon a partition of the 


joint property among his brothers and 
his widow, a certain property was al¬ 
lotted to his widow as her share of the 
joint property. Afterwards his brothers 
dispossessed the widow. After her dis¬ 
possession she adopted a son, who on 
attaining his majority instituted a suit; 
for possession of the property of which 
his adoptive mother had been dispos¬ 
sessed. It was held by the Calcutta High 
Court that the suit was barred by lapse 
of time, and the case of Gobind Koomar 
v. TLuro Chunder (33), decided in 1866 
was relied upon in support of the deci¬ 
sion. The same view had been taken by 
the Calcutta High Court in another case 
decided in 1868 and reported in Nobin 
Chunder v. Issur Chunder (34). Subse- 
quently the Calcutta High Court again 
took the same view in a case reported in 
Saroda Soondury v. Doyamoyee (35). 

I have now to examine how far the 
cases reported in the Bengal Law Re¬ 
ports and the Weekly Reporter can be 
considered to be good law. 

Under the Limitation Act, 14 of 1859, 

S. 1, Cl. 12 ran as follows : 

To suits for the recovery of immovable pro¬ 
perty or of any interest in immovable property 
to which no other provision of this Act applies 

the period of twelve years from the timo the 
cause of action arose. 

This article laid down a general rule 
of limitation applicable to all suits rela¬ 
ting to the possession of the immovable 
property and a period of twelve years 
was provided for all suits relating to 
possession, the period being reckoned 
from the date that the cause of action 
arose. The two cases quoted above and 
several others that were decided by the 
Calcutta High Court at that timo wore 
decided under the aforesaid provision 
contained in the Limitation Act of 1859. 
The law was, however, subsequently 
changed and in the Limitation Act, 9 of 
1871, Art. 142 was indroduced which ran 
as follows : 

112.—Liko suit (i. c.. Twelve When the 

suit for possession of years widow dies- \ 

immovable property) 
by a Hindu entitled to 
the possession of the 
immovable property 
on the death of a 
Hindu widow. 

When the subsequent Limitation Act 

(33) [18GG] 17 W. R. 134. 

(34) [1-GSl 9 W. R. 505 = B. L. R. Sup. Voi. 

1008 (F. P».). 

(35) [lfc78] 5 Cal. 98S. 
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15 of 1877 was passed the following arti¬ 
cle was substituted in its place : 

141.—Like suit (i. e., Twelve When 

suit for possession of years the female 

immovablo property) dies, 

by a Hindu or Maho- 
medan entitled to the 
possession of immov¬ 
able property on the 
death of a Hindu or 
Mahornedan female. 

In the present Limitation Act 9 of 
1908, the article has remained the same 
both in respect of the number as well as 
the language. 

The position of law laid down- in the 
earlier cases by the Calcutta High Court 
was considered by a Full Bench of the 
same High Court in the case of Srinatk 
Kuer v. Prosunno Kumar (36). It was 
hold in that case that the rule laid 
down in the earlier cases which were 
governed by the Limitation Act of 1859 
was no longer the law after the passing 
of Acts 9 of 1871 and 15 of 1877. It was 
ruled in that case that the effect of en¬ 
actment of Art. 142 in the Act of 1871 
and also a similar Art. 141 in the Act of 
1877 was to give a reversioner, ontitled 
to a particular property on the death of 
a female, a fresh start on the date of her 
death, and that her cause of action could 
not be deemed to be his . Their Lord- 
ships of the Calcutta High Court ob¬ 
served—vide p. 937—as fellows : 

We think that the rule which was laid down 
under the Limitation Act of 1859 is no longer 
the law under the Acts of 1871 and 1877. 

A roversionor who succeeds to immovablo 
property lias now twelve years to bring his suit 
from the timo when his estate fall into pos¬ 
session. Under the Act of 1S59 the language 
wus very different. The suit under that Act 
must havo been brought within twelve years 
from the time when the cause of action urose. 

The substance of tho decision was 
that after the passing of tho Act of 
1871, a female for tho, purposos of 
limitation could not ho considered to 
represent tho estate. Adverse possession 
of the estato against her could not ho 
doomed to ho advorso against tho rever¬ 
sioner. 

Mr. Upondra Nath Mitra, in his learned 
work on tho Law of Limitation, and Pres¬ 
cription (edition of 1905) deals wiht this 
point, and the following remarks from 
that work (vide p. L028) might aptly ho 
quoted: 

l ndcr tho regulations, as well as under Act 

( Hi) 11882) 9 Cal. 931 = 18 C. L. R. 370 
(F. B). 


14 of 1859 * * * * by tho Full Bench rul¬ 

ing in Sri Nath Kuar v. Prosunno Kumar (36). 

Mr. Rustomji in his work on tho Law 
of Limitation (Edn. 4, 1927) remarks, 

vide p. 724, as follows: 

Adverse possession against female: Old Law: 
Before the Act of 1671 was passed In 

either event the revorsioner was affected by it. 

After tho Full Bench decision of tho 
Calcutta High Court, mentioned above, 
other High Courts in India have also fol¬ 
lowed the same rule: vide 

Cursandas Govindji v. Vundravandas 
Purshotam (37),' Mukta v. Dada (38), 
Ram Kali v. Kedar Nath (39). Tho 
matter was also taken into consideration 
by their Lordships of tho Privy Council 
in Hari Nath v. Mothurmohtm (40) and 
their Lordships observed as follows 
(pp. 16 and 17): 

It will be convenient here to notice the state 
of the law of Limitation when the suit was 
brought in 1887 on tho death of 

a Hindu or Mahornedan female. 

Their Lordships, however, observed that 
the law of limitation might have been 
changed, but the law relating to the bind¬ 
ing character of decrees had nowhere 
been changed. 

The rule of law laid down by the Cal¬ 
cutta High Court, in its Full Bench deci¬ 
sion in Srinath Kuar v. Prosunno Kumar 
(36), was subsequently followed by tho 
same High Court in the case of Braja Lai 
v. Jiban Krishna (41). 

I must now deal with tho second case 
relied upon by Mr.' Jinnah during tho 
course of his arguments. It is a case 
decided by tho Madras High Court re¬ 
ported in Ayyadorai Pillai v. Solai 
Ammal (o0). In that case tho facts were 
that a certain Hindu died leaving a 
widow and two daughters. His widow 
took possession of tho property after his 
death. After about eight years of his 
death tho widow adopted a hoy in pursu¬ 
ance of an authority alleged to have been 
given to her by her late husband. The 
adopted son, according to Hindu law, be¬ 
came entitled to tho estate of tho de¬ 
ceased husband of Lis adoptivo mother. 
The two daughters were awaro of tho 
claim of tho adopted son, hut they did not 
institute any suit for a declaration that, 
the adoptio n was invalid. After the 

(37) [ 1890 14 Bom. 482. 

HH) U v 94J lrt Bom. 21G. 

(39) (1892J 11 All. 15b=( 1892) A. W. N. 22 
(F. B.). 

( 10 ) [LH91 I 21 Cal. 8=20 L A. 193=0 Sar. 334 
(l\ C.). 

(11) [1899J 26 Cal. 285. 
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expiry of limitation a son was born to 
one of the daughters; and within six 
years of his birth, a suit was instituted 
on his behalf to set aside the adoption 
made by the widow. It was contended 
in defence on behalf of the adopted son 
that the suit was barred by limitation. 
On behalf of the daughter’s son it was, 
however, urged that limitation could 
only run as against him from the date 
of his birth. Their Lordships of the 
Madras High Court held that the suit 
was haired. In their opinion the 
daughters represented the inheritance be¬ 
ing immediate reversioners, and the 
daughter's son, though a remote rever¬ 
sioner, was a person claiming through or 
from the daughter (his mother), within 
the meaning of S. 3, Lien. Act. With 
all respect to the learned Judges of the 
Madras High Court I may be permitted 
to state that the accuracy of the proposi¬ 
tion laid down by them is a very doubt¬ 
ful one. In my opinion it is now rather 
late in the day to lay down that a re¬ 
mote Hindu reversioner should bo con¬ 
sidered to be claiming through the im¬ 
mediate reversioner, within the meaning 
of S. 3, Lim. Act. It is now a settled 
rule of law having been laid down by 
sevoral decisions of the Privy Council 
that a remote reversioner cannot ho con¬ 
sidered to claim through the immediate 
reversioner. Indeed no reversioner can 
he considered to claim through another; 
each reversioner must be deemed to claim 
on the basis of his own right: vide 

Bahadur Singh v. Mohar Singh (42), 
Soni Ham v. Ka?iahaiya Lai (43), Mono’ 
karini Dchi v. Ilaripada (44), Ranga’ 
swami v. Nachiappa (45). The matter 
was discussed by a Full Bench of the 
Allahabad High Court in Bhagiranta v. 
Sukhi (4G). It was held in that case 
that where there were several reversioners 
entitled successively under the Hindu law 
to an estate held by a Hindu widow no 
one such reversioner could he held to 
claim through or derive his title from 
another, even if that other happens to be 
his father, but he must bo deemed to de- 

(42) [1902] 24 All. 94=*29 1. A. 1=3 s7r 102 
(P. C.). 

(43) [1913] 35 All. 227 = 19 I. C. 291=40 I A 
74 (P. C.). 

(44) A. 1. R. 1914 P. C. 104. 

(45) A. 1. R. 19H* P. C. 190=42 Mud. 523=40 
1. A. 72 (P. C.). 

(4G) [1899] 22 All. 33=(1S99) A. W. N. 159 
(F. 15.). 


rive his title from the last full owner. If, 
therefore, the right of the nearest re¬ 
versioner for the time being to contest an 
alienation or an adoption by the widow 
be allowed to become barred by limita¬ 
tion as against him, this would not bar 
the similar rights of the subsequent re¬ 
versioner. It was also held in that case 
that the period of limitation mentioned in 
S. 7, Lim. Act, meant the period of limi¬ 
tation for the suit, which the plaintiff or 
some one, through whom lie claims, is en¬ 
titled to institute. The case was decided 
by six Judges including Mr. Justice 
Banerjr (now Sir Pramoda Charan 
Banerji.) It, therefore, appears to me to 
be an established proposition that, so far 
as a Hindu widow is concerned, she can¬ 
not for the purposes of limitation, be 
considered to represent the entire estate,, 
so as to bar a suit of a reversioner when 
her own suit happens to be barred. This 
rule would be applicable not only in the 
case of a Hindu entitled to the posses¬ 
sion of the estate after the death of a 
female, but also to the case of a Maho- 
medan occupying a similar position. The; 

wordings of Art. 141, Act 15 of 1877,j 
and of the present Act. 9 of 1908 make 
this amply clear. ' 

The position, so far as a reversioner is 
concerned, was indeed conceded by Mr. 
Jinnah: vide P. R. 1323, where he ad¬ 
mitted that an exception had to be made 
in the case of ono falling undor Art. 141, 
Sell. 1, Lim. Act (9 of 1908). The only 
thing which ho contended was that a 
similar principle should not be applied in 
the case of an adopted son, whether it 
might he the case of an adoption undor 
the Hindu law or the caso of an adoption 
under S. 29, Oudh Estates Act (l of 
18G9). I have, therefore, to examine this 
position and to see whether the same 
rule could be applied in the case of an 
adoi>ted son. 

The Bombay High Court has clearly 
applied the same rule to the case of an 
adopted son and so havo the Calcutta and 
Madras High Courts also. In Moro 
Narairi Joshi v. Balaji Raghunath (47), 
decided by Farran and Candy, JJ., the 
facts where that a childless widow of a 
separated Hindu being in possession of Ids 
property as heir, alienated it in the year 
18G8. 20 years afterwards, in May 1888, 

she adopted a son, who, in 1890, brought 
the present suit to recover the alienated 

(47) [1895] 19 Bom. 809~ 
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property. It was hold that the suit was 
not barred by limitation. Farran, J., ob¬ 
served as follows: (pp. 814—816). We 
have first to consider what article in the 
schedule is to be applied * :: :: * 

If, us I think it does, it falls within 
Art. 144, it is also not barred, as the possession 
of the defendant did not become adverse to the 
plaintiff until the plaintiff became entitled to 
possession of the property upon his adoption. 

Candy, J. observed as follows (pp. 818 
and 819) : 

I agree with Mr. Apte, who appeared for de¬ 
fendants, that the article of the Limitation Act 
to be applied is Art. 144, and according to 
that article the claim is not barred.* * 

That plea cannot bo raised in the present case 
by the sons of Raghunath. They deny any 
alienation by the widow at all. 

The same view was taken by Sir Law¬ 
rence Jenkins aud Mr. Justice Candy in a 
subsequent case reported in llari v. 
Wavian (48) and by Mr. Justice Ghanda- 
varkar and Mr. Justice Heaton in Rama 
Krishna v. Tripurahai (49) and also by 
Sir Lallubhai Shah and Mr. Justice 
Fawcett in Hanamgowda v. Irgoioda (50), 
where their Lordships held that there 
was no essential difference between the 
position of the adopted son seeking to en¬ 
force his rights with reference to the pro¬ 
perty alienated by the widow before the 
adoption and that of the reversioner seek¬ 
ing to enforce his rights with regard to 
the property alienated by the widow be¬ 
fore her death (p. 660). 

In Flarek Chand v. Be joy Chand (51) 
decided by Harington and Mookorjee, JJ. 
one of the points, which had to be consi¬ 
dered, was the point of time at which 
the right of an adopted son arises in the 
case of an adoption by a widow after her 
husband s death ; in other words, whe¬ 
ther his right relates back to the death of 
his father, when ho might bo considered 
as having boon born. It was held that 
the title of a son adopted by a widow, 
under an authority from her husband, 
does not relate hack to the husband’s 
death, and that, when the adoption has 
taken place, his fictitious birth in the now 
family cannot bo antedated. Another 
point which was considered in the case, 
was whothor the claim for recovery of 
possession would be considered • to bo 
barred by limitation by reason of the ad¬ 
verse possession of the defendant having 

(48) ~ [1900f£ Born. U U. 41l7 

(49) [ 1011 ] 33 Bom. 88=1 1. C. 047=10 Bom 
L. R. 1029. 

(60) A. I. R. 1925 Born. 9=48 Bom. 654 

(51) [1905] 9 C. W. N. 795=2 C. L. J. 87. 
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extended over a longer period than twelve 
years. It was held by their Lordships of 
the Calc itta High Court that * Art. 112 
could not have application to such a case, 
neither the plaintiff nor his adoptive 
mother having been dispossessed or discon¬ 
tinued possession while in possession of 
the property in suit. It was observed by 
them that under the circumstances Art. 
142 could have no application to the case 


and the only article which could apply 
was Art. 144, but the point to be seen 
was whether the word “plaintiff” in the 
said article could include the adoptive 
mother also, i. e., whether the adopted son 
could be considered to have derived his 
title from the adoptive mother. 

Mookerjee, J., observed as follows (pp. 
800—802): 

Now, from what I have already pointed out, it 
is'clear that the plaintiff as an adopted son. 
does not derive his right to sue from or through 
his adoptive mother, consequently the plaintiff 
is entitled to bring this suit within twelve years 
from the date of his adoption in August 1887. * 
* * * It would bo unreasonable to hold that it 
would be otherwise as against a son adopted 
bv her when he claims under his adoptive 
father. 


In K. Yenkataratnavi v. Venkata - 

rami ah (52), decided by Sir John Wallis, 

C. J., and Seshagiri Iyer, J., it was held 

that adverse possession against the widow 

could not be treated as adverse possession 

against the adopted son, and a suit 

brought by him for the Recovery of the 

immovable property belonging to the 

estate within twelve years of his adoption 

was in time, and the cases decided by the 

Bombay High Court and Calcutta High 

Court quoted above were cited with ap¬ 
proval. 


pesnagin iyer, J., observed as follows : 

A distinction was, however, made in the case 
of alienations by a widow. In such cases it was 

hold that the act of the widow only affected her 
interest in the property.* • • • 

1 ho defendants have not, therefore, acquired 

any right by prescription against the plaintiff. 

The same view has been taken by a 
Full Bench decision of the Madras High 
Court reported in Vaidyanatha Sastri v. 
Savithri Animal (53) decided by Sir John 
Wallis, C. J., Oldfield, J., and Kuinara* 
swami Sastri, J. It was a case where a 
Hindu widow had alienated certain pro¬ 
perties for a purpose not binding on the 
inheritance and thereafter adopted a son. 

(52) [1914] 27 M. L. J. 509=25 1 . C. 692=lft 
M. L. T. 435. 

(53) [1917] 41 Mad. 75=33 M.L.J. 387=0 M* 
L.W. 542=42 I.C. 245 -(1917) M.W.N. 
653 (P.B.). 
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The adopted son brought a suit. It was 
held by the Full Bench that ‘the aliena¬ 
tion was not binding on the adopted son 
and that he could sue, during the life¬ 
time of the widow, to set aside the alie¬ 
nation and recover the properties so alie¬ 
nated, his cause of action arising from the 
time of his adoption. 

The same view has been taken by their 
Lordships of the Privy Council in Rai 
Bonamali Roy v. Jogat Chandra (54). It 
has been held in that case by their Lord- 
ships of the Privy Council that where a 
Hindu widow alienated a particular pro¬ 
perty and subsequently made the adop¬ 
tion, the right of the adopted son to set 
aside the alienation accrued on the date 
of the adoption. 

In another case reported in Ranchordas 
v. Parvatibai (32) their Lordships ex¬ 
tended analogy of the principle contained 
in Art. 141 to the case of a plaintiff who 
on the death of a widow sued for move¬ 
ables left by that widow, and held that 
although Art. 141 applied only to the 
caso of immovable property, and although 
there was nothing corresponding to Art. 
141, applicable ffo *the case of movable 
property, yet the cause of action of a re¬ 
versioner who sought to recover the move- 
able property of the last male owner after 
the death of the widow, should be held to 
accrue on general principles on the death 
of the widow. ' 

In my opinion, therefore, the same rule 
should a fortiori govern the case of an 
adopted son. 

I must also, before concluding this part 
of the caso, refer to a third caso relied 
upon by Mr. Jinnah, the learned counsel 
for defendant 1, during the course of his 
arguments. It is a case decided by their 
Lordships of the Privy Council and re¬ 
ported in Ranodip Singh v. Parmcshicar 
Per shad (31). This was a caso in which 
four sons of a Hindu, who formed with 
him a joint Hindu family governed by the 
Mitakshara, sued to recover possession of 
the ancestral property, which had been 
soM by their father. The property had 
been sold in 1893, and the suit had been 
brought in 1920, 27 years after the sale. 
Out of the four sons it was found that if 
the three eldest of them had brought the 
suit, i r , would have been barred under the 
Limitation Act. It was, however, con¬ 
tended that the fourth ‘plaintiff not hav- 

LlOOj] 32 Gal. Gt3y=32 I . A Sji r 7T& 4 

(I* •C l ). 


ing been born until 1900, the suit brought 
by him before the attainment of his ma¬ 
jority was within limitation. It was 
held by their Lordships that the cause of 
action for the fourth son was no fresh 
cause of action, but only the cause of ac¬ 
tion which had accrued to the family in 
1893 at the time when the alienation had 
taken place, and consequently his suit 
was held to be barred by limitation, un¬ 
less he could show his case to come with¬ 
in Ss. 6 and 7, Limitation Act. This case 
is clearly distinguishable from the case of 
an adopted son, where according to the 
decision of their Lordships of the Privy 
Council themselves, reported in Rai 
Banamali Roy v. Jagat Chandra (54), it 
has been held that the cause of action of 
an adopted son accrues on the date of the 
adoption and not earlier : vide p. 679. 

In Ranchordas Vandrawandas v. Par m 
vatibai (32), already referred to, their 
Lordships of the Privy Council observed 
(on p. 736) that 

it was not necessary to consider what 
might be the case if tho widows or survivors 
of them were suing, as tho plaintiff did not 
derive his right from or through them, and 
the extinguishment of their right would not ex¬ 
tinguish his. 

It is, therefore, clear that in tho case 
of an adopted son their Lordships have 
distinctly held that his cause of action is 
different from that of his mother and 
must be deemed to accrue from the date of 
his adoption and not earlier. 

On a review of these authorities I am 
of opinion that tho cause of action in the 
case of an adopted son accrues only from 
the date of his adoption. If thon the 
cause of action accrued to tho plaintiff on 
27th July 19L4, when ho was adopted, it 
seems to mo to bo clear that there could 
bo no adverso possession against him before 
the accrual of the cause of action in his 
favour. Tho present suit was brought on 
23rd December 1925, within 12 years of 
tho date of the accrual of tho cause of 
action in his favour, and cannot, there¬ 
fore, be considered to bo barred by limi¬ 
tation. ] 

My finding, therefore, on this issuo is 
that the suit of tho plaintiff is amply 
withirf* limitation, and is not, in any 
way, barred. I, therefore, decide this 
issue against tho defendants and in favour 
of the plaintiff. I 

Conclusion. i 

Issue No. 10 —After having given my 
findings I must consider the effect of those 
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•findings. I have held that the factum of the 
plaintiff’6 adoption is proved, but I have 
also held that it was a bogus and sham 
transaction resorted to by Rani Champa 
with tiie object of putting pressure on the 
Court of Wards to get her claim as to 
maintenance settled. I have also held 
that Rani Champa, the adoptive mother, 
remarried herself with Sher Mohammad 
Khan in March 1910, before taking the 
plaintiff in adoption in July 1914, when 
^he was, under the terms of the will, left i 
with no power to adopt, and the adoption 
is, therefore, invalid. I have also held 
that the effect of the decision of the in¬ 
terpleader suit was that she was left 
with no right to adopt after that do - 
cision, and that the decision operated as 
res judicata in the present suit. Under 
these circumstances his suit is liable to 
be dismissed apart from my findings on 
the question of adoption of defendant 1. 

Regarding defendant I s adoption: I 
have held that the factum of his adop* 
tion is proved and its validity has also 
been established. I have held that the 
charge of corruption and bribery against 
Rani Saltanat Begam, the adoptive 
mother of detendant 1, has not been 
established. I have also held that bis 
adoption was not premature under the 
terms of the will, Rani Nasim Sahri, the 

first Ram having remained herself with 

Mohammad Sultan Khan in May 1908, 
prior to the adoption of defendant 1, 
which took place in March 1909. I have 
also hold that defendant 1 does not be - 
long to the Quli family. The result of 
these.landings is that defendant l’s adop¬ 
tion is, in my opinion, valid. 

Regarding the plea of estoppel: I have 

decided that in view of the fact that the 

factum of adoption of both the plaintiff 

und defendant 1 has been held to ho 
established on the agreement of the 
parties, the question does not arise for 
decision. Regarding the ploa of limita¬ 
tion: I have held that the plaintiffs suit is 

within limitation The result of all these 

findings is that the plaintiff is not en¬ 
titled to any relief, and his suit must be 

dismissed with costs I, therefore, dis- 
miss it with costs under O. 90, R. i Civil 
P C. In tho end I must express mv 
Bouse of obligation to Mr. Mohammad 
Wasim, advocate for defendant 1 and Mr 
11. O. Dutt, counsel for the plaintiff, f or 

•lion having very ably cross-examined the 
witnesses of oach side, which brought out 


every point that was important for the 
decision of the case. I must also express 
my sense of great indebtedness to Mr. 
Hasan Imam of Patna and to Mr. M. A. 
Jinnah of Bombay for their extremely 
able arguments which were of great as¬ 
sistance to me in the decision of several 
difficult points both of fact and of law 
involved in the case. 

Suit dismissed. 
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Full Bench 

Stuart, C. J., and Wazir Hasan and 
Gokaran Nath Misra, JJ. 

Fatirnunnisa and another —Appellants. 

v. 

Asghar llusain— Respondent. 

Execution of Decree Appeal No. 28 of 
1927, Decided on 14th December 1927, 
from order of Dist. Judge, Lucknow, D/- 

3rd March 1927. 

Civil P.C.,0. 21, i?. 2 —Adjustment not 

certified — Court executing that decree cannot 
try the question. 

A Court executing a particular deoree is 
barred by the provisions of sub-K. ( 3 ), R. j 

O. 21 , front trying the question of the satisfac¬ 
tion 'or adjustment of the decree when such 
satisfaction has not beeu certified to the Court 

S ,t- n (1) ° Q r ®“ b R - of the same rule : 
n 1 : 1 ' 1 ® -Bow. 309 ( F.B.) Foil.; A. J. B. 1925 
Oudh 225 and Heaton , J. i K 31 Bom. 575, Biss. 

[P 199 C 1 ] 

Pirthi Nath , Chaudhari — for Appel¬ 
lants. 

Hydcr Husein and K. P Misra— for 
Respondent. 

Order of Reference 

Gakaran Nath Misra, J - Those 
connected appoals arise out of an order 
passed by an Assistant Collector on 
four applications for execution. The 
appellants in each caso are tho decree- 
holders who obtained a decree for pro¬ 
fits from the revenue Court and applied 
or execution of their decree. The respon- 
en 13 the same in all tho four oases, and 
tho decrees of tho revenue Court were 
passed against him. Ho objected to the 
execution of the decree on tho ground that 
>y virtue of two agreements dated 11 th 
March 1924, and 9th August 1925, the 
decree-holders had discharged him from 

ail liabilities under the said decree and 
no proceedings for execution woro, there- 
ore, maintainable. Tho decree-holders 
admitted tho oxocution of tho agreements 
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referred to above but alleged that they 
had been executed by them under coer¬ 
cion and undue influence. They, however, 
did not produce any evidence to support 
the allegation, and consequently the said 
plea was rejected by the execution Court 
as well as by the lower appellate Court in 
appeal. There was a further objection 
raised by the decree-holders that the ad¬ 
justment relied upon by the judgment- 
debtor respondent could not he recognized 
by the Court executing the decree since 
such adjustment had not been certified by 
the Court by whom the decrees were 
passed. This plea has been overruled by 
the Courts below on the strength of a 
ruling of the late Court of the Judicial 
Commissioner of Oudh reported in the 
case of Suraj NaraiJi Misra v. Uland 
Singh (1). 

On behalf of the decree-holders appel¬ 
lants it is contended that the view of 
law taken in Suraj Narain Misra v.% 
Uland Singh (l), is erroneous and that 
it. has been dissented from by a Judge of 
this Court in Jhalri v. Ham Bharose 
Pandey (2). Reference is also made to a 
decision of a Bench of the late Court of 
the Judicial Commissioner of Oudh in 
Harihar Prasad v. Shankar Dyal (3). 

In this state of conflict of authorities, 
it appears to me to be expedient that the 
matter should be settled by a decision of 
a Full Bench of this Court. I, therefore, 
refer for decision of a Full Bench of this 
Court the question of law as stated below: 

Is a Court executing a particular decree 
barred by the provision of sub-R. (3), 
R. 2, O. 2L, Civil P. C., from trying the 
question of the satisfaction or adjustment 
of the decree when such satisfaction or 
adjustment has not been certified to the 
Court under sub-R. (1) or (2) of the 
same rule ? 

Opinion 

Stuart, C. J. The following question 
has been referred to a Full Bench of this 
Court under the provisions of S. 14 (l) of 
Oudh Courts Act, Local Act 4 of 1925 : 

Is a Court executing a particular dooree 
barred by the provisions of sub-R. (3), R 2, of 
O. 21, Civil P. C. from trying tlio question of the 
satisfaction or adjustment of the decree when 
such satisfaction or adjustment has not been 
certified to the Court under sub-R. (l) or sub-R. 
(2) of the same rule? 

Order 21, R. 2 reproduces S. 258 of the 

(1) A. I. R. 1925 Oudh. 225=27 O C 977 

(2) A. I. R. 1926 Oudh. 482. * 

(3) A. I. R. 1924 Oudh. 203. 


old Code with certain modifications. The- 
modification in sub-R. (3) is as follows ; 

The old section ran : 

Unless such payment or adjustment has been 
certified as aforesaid, it shall not be recognized- 
as a payment or adjustment of the decree by any 
Court executing the dreree. 

The present sub-rule reads : 

A payment or adjustment, which has not been 
certified or recorded as aforesaid, shall uot be- 
recoguized by any Court executing the decree. 

The question for our decision is not 
% affected by the alteration in the wording. 
We have .to give meaning to the word 
‘recognized.’* 

The procedure to which our attention 
is directed is the procedure which the- 
legislature has laid down for the use of 
a Court executing a decree when either 
side sets up a payment or adjustment made 
out of Court. The primary duty of a 
person liable to pay money or to take ac¬ 
tion as a result of the passing of a decree- 
of a Court is to pay that money or to take 
that action. A party will he well advised, 
where he is under an obligation under a 
decree to pay money or to take certain 
action, to make the payment or to take 
the action through the Court. If an 
adjustment has been made, the parties will 
also bo well advised to have the adjust¬ 
ment made in a Court. When a decree is 
partly or wholly satisfied or adjusted in 
favour of the decree-holder, the decree- 
holder should ordinarily certify that fact 
to the Court. If the decree-holder is an 
honest man, he will acknowledge at the 
time that he applies for execution a part 
satisfaction or adjustment made out of 
Court, even though he has not certified 
such payment or adjustment. If the de¬ 
cree has been wholly satisfied by such 
payment or adjustment, an honest decree- 
holder would not ask for execution, and 
no difficulty would arise. The law has to 
make provision for the record and proof 
of payments and adjustments made out 
of Court ; and in doing so the legislature 
is faced with certain difficulties. The 
majority of decrees are decrees for the 
payment of money. If at the time of 
execution the judgment-debtor assorts 
that ho has made payments out of Court 
which have not been certified through the 
Court, and if he is permitted to prove 
such payments by evidence, the work of 
a Court in execution would bo enormously 
augmented in any country. In India per¬ 
mission to produco evidence to prove pay¬ 
ments made out of Court would result* 
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undoubtedly in the production of much 
false oral evidence. On the other hand, a 
judgment-debtor, who has made payments 
out of Court which he has inadvertently 
failed to have recorded in the Court with¬ 
in the period prescribed by law, must be 
granted a remedy against his decree- 
holder’s fraudulent refusal to admit the 
payments. But it does not follow that 
that remedy should take the form of be¬ 
ing permitted to prove at the time of the 
execution such a payment when the pay¬ 
ment lias not been certified under the law. 
I have thought it necessary to state the 
circumstances in which these rules of pro¬ 
cedure have come into being before [ pro¬ 
ceed to examine the rules themselves. The 
rules are briefly these : the decree-holder 
is required to certify payments or adjust¬ 
ments made out of Court. But the 
Court performs no judicial act, according 
to my view, in recording such payments 
or adjustments. 

The lirst portion of the rule lays down 
distinctly that when the decree-holder 
certifies a payment or adjustment • the 
Court is to record his certification with¬ 
out issuing notice to the judgment-debtor. 
The Court here performs a purely minis¬ 
terial act. If the judgment-debtor wishes 
a payment or adjustment to be certified 
the procedure is very different. The 
judgment-debtor has under Art. 174, 
Sch. I, Lira. Act (Act 9 of 1908), to ap¬ 
ply to the Court within ninety days of 
the making of the payment or adjust¬ 
ment for a notice to the decree-holder to 
show cause why such payment or adjust¬ 
ment should not he recorded as certified. 
If the decree-holder fails to show cause 
the payment or ^adjustment is recorded 
as certified. Here the Court performs a 
judicial act and decides the question 
judicially. Tho distinction as to the 
treatment of the decree-holder and the 
judgment-debtor is marked. In tho case 
of a docroo-holdor’s certification the 
Court performs no judicial act and takes 
his word as to tho certification. In the 
case of a judgment debtor tho Court de¬ 
cides judicially whether tho payment or 
adjustment has or has not been made. 

It does not follow that a decreo-holder 
is dishonest becauso ho does not certify a 
payment or adjustment. There are many 
instances in which decrees are satisfied 
completely out of Court whore the decree- 
holder is an honest man, and yet docs not 
•coi tit y the payment or adjustment. Suoh 


Oudh 197 

a man does not apply to execute the de¬ 
cree. Even where *the decree has been 
partly satisfied by payment or adjustment 
out of Court, and the decree-holder does 
not certify at the time, and where he 
proceeds to execute the decree for the 
remainder of the relief he can still act 
honestly by certifying at the time of exe¬ 
cution, for, under the law, there is no 
limitation as to the time when the de¬ 
cree-holder can certify. This carries me 
to the point for decision. The present 
rule stands that a payment or adjust¬ 
ment, which has not been certified or 
recorded as aforesaid, shall not be “recog¬ 
nized” by any Court executing the de¬ 
cree. Does the rule mean that the Court 
is to refuse to receive proof of such pay¬ 
ment or adjustment or does it mean that 
the Court is to find that such payment or 
adjustment, which has not been certified, 
is not to be accepted as a good payment 
or adjustment until it is proved? The 
whole question turns on the meaning to 
be given to the word “recognized.” 

It has been urged by the learned counsel 
for tho respondents, who supports the 
latter view, that the question being a 
question between the decree-holder and 
the judgment-debtor and a question to 
which S. 47, applies, tho Courts cannot 
he debarred from going into the merits. 
But S. 47 must be read in conjunction 
with O. 21, R. 2. Under S. 121 this rule 
has the same effect as if onacted in the 
body of the Code, until it is annulled or 
altered. It has not been annulled or al¬ 
tered. The rule as to recognition is a 
rule providing for the method of proof. 

It can, I think, only be read as laying 
down that a payment or adjustment 
which is not certified or recorded cannot 
he proved in proceedings under S. 47. 
The old view in respect of the former S. 
2o8 undoubtedly was that where an un¬ 
certified payment had been made out of 
Court and where tho decree-holder had 
not certified such payment at the time of 
tho execution, tho duty of the executing 
Court was to refuso to entor into tho 
question as to whether such a payment 
had or had not boon made, and that tho 
iomedy of tho judgment-debtor was by a 
separate suit. This view was laid down 
in many cases ono of which was Shadi 
v. Ganrja Sahac U). In 1910 a Bench. 
0 i tl >° Bombay High Court decided in 

(1) [1881] 3 All. 538. 


Fatimunnissa v. Asghar Husain (Stuart, G. J.) 
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Trimbalc Ram Krishna v. Hari Laxman 
(5) that, where a judgment’debtor pleaded 
an uncertified adjustment as a bar to exe- 
oution, and where the decree-holder con* 
tended that the adjustment not having 
been certified to the Court, the Court 
was precluded from inquiring into the 
fact of the adjustment, and where the trial 
Judge had held that the decree-holder 
was estopped from taking that plea and 
proceeded to inquire into the merits, 
there was no case of estoppel, and the 
tiial Judge was ordered to proceed with 
the execution. In the course of opposition 
Heaton, J, expressed an opinion which 
admittedly did not atfect the decision. 
This opinion was as follows at pp. 581 to 

583 : 




It is, however, supposed that the Court is de 
barred from recognizing in any way payment c 
adjustment unless it is certified by the decree 
holder or proved by the judgment-debtor in ac 
cordance with the special procedure provide 
by S. 258, • . . for to read the law. as i 

often is road is, it seems to me, to reverse th 
principle of justice, and to convert the instru 
ments of justico into instruments of fraud. 

_ 1924 the tlieu Judicial Commis 

sioner in S uraj Narain Misrn v. Ulam 
Singh (1), while expressing a view dis 
senting from the view taken by the trin 
Judge whoso appeal die was hearing t 
the effect that an omission to certify 
the part of a decree-holder amounted 
a fiaud, and that in those circumstanc 
it was open to judgment-debtor to pro' 
an uncertified payment, referred to 
portion of the judgment of Heaton, ■' 
winch has already been quoted, with ai 
proval He did not directly decide tl 
point It is to he noted that this dec 

, th ° ,Iudicial Commissioner 
dated 12th March 1924, and that on I9l 

December 1924, a Full Bench of tl 

Bombay High Court in Mehbunissa 1i 

gam v Mehniedunnisa Begam (GJ decid. 

the point Macleod, C, J , referred 

follows to the decision of Hoaton.J 

Uanfn'rJH a ’V S h, V? rolied 0,1 the decision 
was h.u u / n (7), where 

was held that ,i Court executing a decree eou 

deal with the question whether unoertifi 
payments had, as a matter of fact, been ma 

with° h/" dgmeUt WaS «* ven in uccordan 
witn the opinion expressed by Heaton, J 

TrunbaU Lamkrtshna v. Harl Laxman '(• 

which was obiter for the purposes of the d 

<&) l 1 .T 1 (,80 B ° m ' 575=7 L C - ai °=^2 Bo. 
<G> (F. b.) R ' 1025 R ° m ' 309 - 49 Bom. 51 

* <7) Bom G r.. R 0 22° m - 333=33 1 C - 238=, 


cision iu that case, as the executing Court had 
held that the party executing the decree \va& 
estopped from disputing that payments had been 
made, and the High Court in appeal held that 
the decision was wrong. 

I am of opinion that the decision in Hansct 

Godhaji v. Bhawa Jogaji (7), cannot bp sup* 

ported. The words of O. 21, R. 2 (3), are too 

plain to admit of any other construction than. 

that the Court executing a decree is barred in 

limine from considering any allegation that a 

payment not certified has been made. The 

party alleging such a payment may have a 

remedy, but not before the Court executing tba 
decree. 

I do not consider that I am asked here¬ 
to balance the opinions expressed in the- 
late Judicial Commissioner’s Court in 
the decisions which the learned Judge 
who has referred the case has noted. As 
I understand, I am asked to interpret the 
meaning of the word ' recognized” in 
sub-R. (3). The meaning which I attach * 
to the word is the meaning which Mac* 
lood, C. J., and other Judges composing 
the Full Bench of the Bombay High 
Court attached to it in the decision which 
I have noted. As I understand it, a Court, 
executing the decree is not permitted to 
go into the question as to whether a pay* 
meat or adjustment, which has not been, 
recorded according to the provisions of 
this rule, has been made or not. The 
rule does not debar the Court from 
exorcising its judicial functions under S. 

47. But it lays down that payments or 
.adjustments made out of Court can only 
he proved, if they have been certified in a 
particular manner The rule is a rule of 
proof. If the meaning which Heaton, J., 
gives to the word recognised” he ac¬ 
cepted sub-R. (3) would he surplusage. 

It would not have been necessary to 
make a rule to state that when a party 
desires to prove a payment which had 
not boon already certified or recorded by 
the Court itself the Court should not de¬ 
cide that such a payment or adjustment 
had boon made, until it had been proved 
to have been made. The provisions of 
the ordinary law of evidence would suffi¬ 
ciently cover the case In respect to the 
hardship, which according to fclio view 
of Hoaton, J., would result, if his view 
were not accepted, it is sufficient to say 
that, while a judgment-debtor is not per¬ 
mitted in execution to prove a payment 
or adjustment mado out- of Court which 
has not been certified, he is given other 
remedies. I, therefore, answer the ques¬ 
tion as follows : 
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A Court executing a particular decree 
is barred by the provisions of sub-R. (3), 

■ R. 2, 0. 2L, Civil P C., from trying the 
question of the satisfaction or adjust* 
*nont of the decree when such satisfaction 
or adjustment has not been certified to 
the Court under sub-Rr. (1) or (2) of the 
same rule. 

Wazir Hasan, J.—I concur and have 
nothing to add. 

Gokaran Nath Misra, J — I am in 

entire agreement with the view taken by 
the Honourable Chief Justice. 

R K. Reference answered. 


An* 


-Res* 

23 of 
1927, 
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Full Bench 

Stuart, C.J., and Wazir Hasan and 
Gokaran Natii Misra, J J. 

Gaya Bakhsti Singh and another 
pellants. 

v. 

Knar Rajcndra Bahadur Singh- 
pondent. 

Execution of Decree Appeal No. 

1927, Decided on 17th December 
from order of 1st Addl. Dist. Judge, Luck* 
now, D/- 28th February 1927. 

^ (a) Civil P , C., 47— Decree-holder 

auction-purchaser—Order under 0. 21, It. 95— 
Such order is not appealable—Civil P. C., 
0. 21, R. 95. 

An order passed on an application made 
under the provisions of R. 95, O. 21 against a 
judgment-debtor in favour of the auction - 
purchaser, who was also a decree-holder, is not 
an order under S. 47 of the Code and is not 
appealable: 31 All. 82 (F.B.), 1 P.L.J. 232 
[F.B.), A. 1. R. 1924 Rom. 429 (F.R.), A. I R. 
192G Cal. 10H (F.B ). Mad. 255, Cons. 

[1* 203 C 1] 

^ (6) Civil P. C., S. 47 — Decree-holder though 
auction-purchaser is a party to suit in sub¬ 
sequent proceedings. 

A decree-holder who purchases, under tho 
sale held in execution of his decree, property 
of the judgment-debtor is still, in subseiiuont 
proceedings between him and the judgment- 
debtor, a party to tho suit in which tho doerco 
was passed. [p ^02 Cl] 

Radha Krishna— for Appellants. 

Bhagwati Nath and Bishamhhar Nath 

for Respondent. 

Order of Reference 

Wazir Hasan, J.— This is an appeal by 
the judgment-debtors in a decree obtained 
by tho prodecessor-in-interest of the res¬ 
pondent. The docroo*boldor in execution 

his decree purchased certain property of 
tho judgment-debtors and with a view to 
obtain possession thereof ho rnado an 
application under R. 95, O. 21, Civil P C 


The judgment-debtors preferred objections 
which were disallowed. They then pre¬ 
ferred an appeal to the lower appellate 
Court. That Court has held that tho 
appeal did not lie as it was not a case 
which was covered by S. 47, Civil P C 
The decision of the lower appellate Court 
is challenged in appeal now. 

The question involved would have 
appeared to me to bo a simple one and I * 
should have had no difficulty in deciding 
it but the divergence of views on that 
question amongst the High Courts in 
India is so great that I feel simply borne 
down by that divergence. I would only 
here refer to some of tho Full Bench 
decisions of the High Courts which illus¬ 
trate tfie conflict of views on the question 
for decision in this appeal. 

On the appellants’ side reliance is 
placed on Kailash Chandra v. Gopal 
Chandra (l). On the respondent's side, 
the following cases were cited Bhagwati 
v. Bamcari Lai (2), Hargovind Fulchand 
v. Bhudar Raoji (3), and Abdul Gam v. 
Raja Ram (4j. 

In the circumstances it seems to me 
highly proper and advisable that the 
question of law raised in this appeal 
should be decided by a Full Bench of this 
Court. Accordingly under S. 14, sub- 
S. (l), Oudh Courts Act, 1925, I refer the 
following quostion for decision of a Full 
Bench 

Whether an order passed on an appli" 

cation mado under the provisions of R. 95 , 

O. 21, Civil P. C., against a judgment- 

debtor in favour of the auction-purchaser 

who was also the decree-holder is an 

oidei undor S. 47 of the Code and appeal¬ 
able as such. 


Opinion 

Stuart, C. J. The following question 

has been referred for the decision of a 

1 u 11 Bench under the provisions of S. L4, 

sub S. (1), Oudh Courts Act, Local Act 
4 of 1925. 


\N bother an order putted on an application 
made under tho provision* of R. 95, 0. 21, Civil 

• t.., against a judgment-debtor in favour of 
the auction purchaser, who was also tho doc roe- 
holder, is an order under S. 47 of the Code and 
appealable as such. 

The learned Judge who made the 
reference considere d that the question 

(1) A.J.R. 1926 Cal. '.98=53 Cal. 7bl (F.Bj7~ 

(2) [1909] 31 All. h -2 —i j. C. 416=0 A. L. J. 

71IF.1U 

(3) A.I.R. 1924 Rom. 429 -4s Rom. 550 (F. B.) 

(4J f 1910) 1 Pat. I.. J. 1*32=20 C. \Y. N. *29= 

35 1. <\ 468=3 Pat. P. W. 62 (F.B.) 
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was a question which should be decided 
by a Full Bench in view of the 
difference of opinion between High Courts 
in India upon the subject. 0. 21, R. 95, 
reproduces S. 31B of the old Act. S. 47 
of the present Code reproduces S. 244 of 
the old Act. 

Before the passing of the present Act 
there had been considerable difference of 
•opinion in High Courts upon the question 
now before us. When the new Act was 
passed, the differences in opinion were 
not decided by an amendment of the Act 
and the question remains much as it was 
before the present Act was passed. These 
differences of opinion had been in exis- 
tenco prior to 1908. In that year a Full 
Bench of the Allahabad High Court de¬ 
cided in Bhagivati v. Banwari Lai (2) by 
a majority of three to two that a decree - 
holder, who purchased at a sale held in 
execution of his decree property belonging 
to his judgment-debtor was not to be 
considered a party to the suit in which 
the decree was passed, and that an appli¬ 
cation by him for delivery of immovable 
property in occupancy of the judgment- 
debtor made under the provisions of old 
S. 31b was not to be considered an appli¬ 
cation involving the decision of a question 
i elating to the execution, discharge or 
satisfaction of the decree. The three 
learned Judges in favour of the view were 
Banerji, Aikraan and Griffin, JJ. Stanley 
C. J. and Knox, J. dissented. The question 
.did not arise again, as far as I can as¬ 
certain, before a Full Bench of any High 
Court until the new Act had come in'to 
force. In 1916 it was decided by a Full 
Bench of the Patna High Court consis¬ 
ting of Chamier C J., Sharfuddin and 
Atkinson, JJ., in Abdul Gam v. Raja 
Ram (4), where it was decided that no 
appeal lay from an order under R 95, 
O. 21. That decision laid down in effect 
that Allahabad was in favour of the view 
taken, that the majority of the decisions 
in Calcutta were in favour of the view 
taken, but that the Madras and Bombay 
High Courts were not in favour of the 
view taken. The learned Chief Justico, 
who delivered the main, decision stated 
that in his opinion the right course for 
the Patna High Court to adopt was to 
follow the general trend of opinion in 
the Calcutta High Court It is »to be 
noted that in this decision it was stated 
that the Bombay view was in favour of 
an order being appealable. I n 1924, how¬ 


ever, a Full Bench of the Bombay High 
Court, consisting of Macleod, C. J., Shah 
and Crump JJ. decided in Ilargovind 
Fulchand v. Bhudar Raoji (3), that the 
previous decision of the Bombay High 
Court to the opposite effect was not a 
correct statement of the law. This Full 
Bench accepted as correct the view taken 
by the majority of the Allahabad High 
Court Judges in Bhagivati v. Banwari 
Lai (2). Two years later in 1926, the 
question came up for consideration before 
a Full Bench ot the Calcutta High Court 
consisting of Chatterjea, Ag. C. J., Walm- 
slcy, Cuming, Page and Chakravarti, JJ., 
in Kailas Chandra v. Gokul Chandra (l). 
This lull Bench decided by a majority of 
four to one that an order passed on an 

application under O. 21, R. 95 by an 
auction purchaser who was also the 
decree-holder was an order under S. 47, 
Civil P. C., and appealable as such. 
There has been no Full Bench decision 
of the Madras High Court bearing direc¬ 
tly upon the subject. The Madras High 
Court has, however, in many decisions 
held that such an order is an order falling 
within the purview of S. 47, and as such 

appealable. 


I do not propose to discuss more than 
a few decisions of the learned Judges who 
have arrived at divergent opinions upon 
the questions involved. In this conflict 
ot authority I have endeavoured to form 
a conclusion independently, based upon 
the actual words of the section and the 
rule having application, keeping in mind 
any authority that may exist which ema¬ 
nates from their*Lordships of the Judicial 
Committee. I have examined all the 
decisions upon the subject, but shall not 

refer in great detail to more than a few 
of them. 


The question referred involves decision 
of two separate matters. The first is 
whether a decree-holder, who under a 
sale hold in execution of a decree himself 
becomes a purchaser at auction of the 
property of his judgment-debtor, is to bo 
considered in a subsequent dispute arising 
between himself and the judgment-debtor 
in respect of that property no longer the 
decree-holder, and as such a party to the 
suit in which the decree was passed wi th¬ 
in the meaning of S. 47, because he 
occupies the character of purchaser at an 
auction sale. The second is whether an 
application under O. 21, R. 95 in which 
such decree-holder as purchaser of the 
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property applies for possession of the 
property in occupancy of the judgment- 
debtor is to be considered an application 
to obtain a decision on a question relating 
to the execution, discharge or satisfaction 
of the decree in execution of which the 
property has been sold. 

In answer to the first part of the ques¬ 
tion, I am of opinion that such a person 
must be considered in such proceedings 
as a party to the suit in which the decree 
was passed. In Prosunno Kumar v. 
Kali Das Sanyal (5), their Lordships of 
the Judicial Committee decided that 
where certain persons, who were judg¬ 
ment-debtors under a decree, alleged that 
they satisfied their liability by a money 
payment to the decree-holders and that 
the decree-holders had agreed that, in 
these circumstances, properties to which 
the judgment-debtors were entitled should 
be exempted from sale in execution, and 
where the properties wore exempted from 
sale in a prior execution, but in a sub¬ 
sequent execution attached and brought 
to sale and where these persons had in¬ 
stituted a suit for a declaration that the 
properties were not liable to sale, such a 
•suit did not lie, as it was contrary to the 
provisions of* S. 244, and that their 
remedy was by proceedings under S 244. 
When it was pressed before their Lord- 
ships in argument, that this was not a 
question between the parties to the suit 
in which the decree was passed, because 
its determination » affected the right of 
the auction purchasers who had sub¬ 
sequently purchased the property, their 
Lordships, in determining the point as to 
whether this circumstance should take 
the case out of the purview of S. 244, 

thought it desirable, before giving judg¬ 
ment, to examine tho reported oases 
which had arisen under S. 244, Civil 
P. C.” They continued at pp. 108-9 : 

An examination of those cases, of which it is 
only necessary to mention Salcharam Oovind 
Kale v. Datnndar Akharam Gnjar (G) and 
Kuriyali v. Mayan (7), has satisfied their 
Lordships that the decision appealed from is in 
accordance with the construction which the 
•Courts in India have uniformly placed on the 
flection in question. 

And they proceeded further : 

It is of tho utmost importance that all objec¬ 
tions to execution sales should he disposed of 
aH cheaply and as speedily as possible. Their 


(S) [1H91] 10 Cal. 0S3=19 I. A. 1GG-G Sir 

209 (I*. C.). 

fG) (1*85) 0 Horn. 4C«. 

<7) [1881] 7 Mad. ‘250. 


Lordships are glad to find that the Courts iu 
India have not placed any narrow construction 
on the language of $. 244. 

I consider that the words of their 
Lordships can only he construed as mean¬ 
ing that they decided that the Bench of 
the Madras High Court which decided 
Kuriyali v. Mayan (7) had arrived at a 
correct interpretation of the law. What 
was the decision in the Madras case ? It 
was to the etlect that, where a certain 
person had mortgaged four parcels of 
land, and the mortgagee instituted a suit 
for satisfaction of the mortgage by sale 
of the parcels in question, and where, 
during the course of the proceedings the 
mortgagor died, and where the mortgagee 
subsequently obtained a decree in execu¬ 
tion of which it was sought to sell the 
parcels in question, and where the mort¬ 
gagor's representatives in interest, who 
had become judgment-debtors under the 
decree objected to the sale of three of the 
parcels on the grounds that one was their 
own separate property and the other two 
were the property of a joint family to 
which the mortgagor and they belonged, 
and that, this being the case, the mort¬ 
gagor was not entitled to transfer, the 
objection should he decided under the 
provisions of S. 244 of the old Civil P. C. 
and not by a separate suit. 

This was clearly a decision that the 
mortgagor’s representative must be con¬ 
sidered as a representative of tho party 
to the suit in which the decree was 
passed within the meaning of the present 
S. 47, even although ho was setting up a 
title contrary to the title set up by the 
judgment-debtor whose representative ho 
was. This decision of the Madras High 
Court, which was approved by their 
Lordships of the Judicial Committee, 
was with reference to the position of the 
representative of a judgment-debtor, hut 
the principle laid down is to the etlect 
that, where a person is a party to the 
suit in which the decree is passed, ho or 
his representative is still to he considered 
a party to the suit even although in sub¬ 
sequent proceedings tho representative is 
setting • up a title inconsistent with his 
predecessor’s title, and thus appearing in 
a character other than character of party. 
A Bench, of which I was a member, pre¬ 
viously considered this decision in Shah 
Nairn Ata v. Lain Girdhari Lai (8) and 
arrived at a similar view. My answer 

(8) A. I. R. 1927 Oudh 120—2 Luck. 145. " 
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to the first part of the question is, there¬ 
fore, that a decree-holder who purchases 
under the sale held in execution of his 
decree property of the judgment-debtor is 
still in subsequent proceedings between 
him and the judgment-debtor a party to 
the suit in which the decree was passed. 
‘But in order to decide that an order 
passed on an application under 0. 21, 

R. 95 is to be considered an order under 

S. 47 of the Code, it is necessary further 
to decide that the question is a question 
relating to the execution, discharge or 
satisfaction of the decree. If it is not a 
question relating to the execution, dis¬ 
charge or satisfaction of the decree, the 
fact that it is a question arising bet¬ 
ween the parties to the suit in which 
the decree was passed will not bring it 
under S. 47. 

Order 21, R. 95 provides a summary 
remedy, whereby a purchaser of immov¬ 
able property sold in execution of a 
decree which at the time of the sale is in 
the occupancy of the judgment-debtor or 
of some person on his behalf or of some 
person claiming under a title created by 
the judgment-debtor subsequently to the 
attachment of the property, who has 
obtained a certificate in respect thereof, 
can obtain possession against the occu¬ 
pant. Certain purchasers have clearly 
also a remedy by a regular suit, as is 
clear from Art 138, Sell. 1, Act 9, 1908, 
which declares the period of limitation 
within which such a suit must be 
brought. Such a suit is described in 
that article as a suit by a purchaser at 
a sale in execution of a decree when the 
judgment-debtor was in possession at the 
date of the sale. 

I do not support the position that a 
decree-holder who has purchased such 
property at auction must ho considered 
to have a right to institute such a suit 
because he is not oxcluded expressly in 
this aitide, as, according to my viow, his 
right to bring a regular suit would 
depend upon the decision as to whether 
the obtaining of possession is a question 
relating to the execution, discharge or 
satisfaction of the decree. If it is a 
question relating to the execution, dis¬ 
charge or satisfaction of the decree he is 
in my view expressly debarred from 
bringing such a suit by the provisions of 

m such suit would lw maintain¬ 

able. If such suit is not maintainable 
no question of limitation can arise and no 


inference can be drawn from the omission- 
to exclude him expressly. But the ques“ 
tion remains as to whether the obtaining, 
of possession by a summary order under 
0. 21, R. 95 involves the decision of a 
question relating to the execution, dis¬ 
charge or satisfaction of the decree. 
Upon this point the opinion of Banerji, J., 
in Bhaywati v. Banwari Lai (2), was as^ 
follows (at pp. 100-102) : 

1 am further of opinion that a question bet¬ 
ween the auction purchaser or his representa¬ 
tive and the judgment-debtor or his representa¬ 
tive relating to delivery of possession is not a 
question “relating to the execution, discharge or 
satisfaction of the decree” within the .meaning 
of S. 244, Cl. (c). ••••••••* 

I am, therefore, of opinion, that a decree-holder 
auction purchaser, like any other auction pur¬ 
chaser, is entitled to obtain possession, not only 
by an application under S. 818 or S. 319, but 
also by suit, that he has alternative remedies, 
one of the remedies being a summary appli¬ 
cation for possession and that S. 244 .is not & 
bar to such a suit .and does not apply to such 
an application. 

The contrary view was stated by Stan¬ 
ley, C. J., in the same decision at pp. 92 
to 93 in the following words : 

According to my view when a Court has 
passed a decree for sale in a mortgage suit the 
proceedings are not at an end when the sale to 
the decree-holder who *has obtained liberty to 
bid has been confirmed and a certificate of sale 

granted..1 may point out that 

when a decree in a mortgage suit is not wholly 
satisfied by proceeds of a sale, proceedings in 
the suit must be continued if the decree is to be 
wholly satisfied. 

Cbatterjea, Ag. C. J., in Kail ash Chair 
dra Tarapdar v. Gopal Chandra Poddar 
(I), has added other reasons in support 
of the viow of Stanley, C. J. I quote ouo 
passage of his judgment at p. 795 : 

It appear.! therefore that the Court in deliver¬ 
ing possession of the property sold does so un¬ 
der the provisions relating to execution of 
decree, and it is difficult to see how else it can 
deliver such possession. It is said that such 
delivery is made under the summary powers 
given by the Code, that it is merely incidental 
to the sale and the contest arises as the result . 
of the sale. Even if it is so, it relates to exe 
cution of the decreo. Such proceedings may 
not alfoct the decree, nor impeach the sale, but 
when the question arises as to the kind of P° s ‘ 
session to be delivered it is a question relating 
to the execution of the decree. 

At p. 806, Page J., in supporting the> 
viow of Cbatterjea, Ag. C. J., has said : 

That such questions do relate to the execution 
of tho decree appears to me to be free trom- 

dcubt •«•••! have no hesitation m 

holding that questions arising in an application 
under R. 93 for tho delivery of possession art 
questions relating to the execution, discharge or 
satisfaction of the decree. 

There is force in the arguments dnec 
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fced against the view of Banerji, J., but 
I find greater force in the arguments in 
favour of the opinion that the act of 
placing the purchaser in possession of the 
property which he 1ms purchased at an 
auction sale does not involve the decision 
of a question relating to the execution, 
discharge or satisfaction of the decree. 

I consider such an order only partly 
of a judicial character, and cannot see 
how the passing of such an order can 
involve decision of an objection to an 
execution sale. 

As this is my opinion I answer the 
question raised in the reference as follows: 
An order passed on an application made 
under the provisions of R. 95, 0. 21, 
Civil P. C., against a judgment-debtor in 
favour of the auction purchaser, who 
!was also a decree-holder, is not an order 
Junder S. 47 of the Code and is not 
[appealable. 

Wazir Hasan, J—I concur and have 
nothing to add. 

Gokaran Nath Misra, J. —1 agree 
and have nothing to add. 

B K * Reference answered. 
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Stuart, C. J., and Raza, J. 

Jagmohan Singh and another —Flair 
tills—A ppollunts. 

v. 

Sri Nath and others —Defendants - 

Respondents. 

First Appeal No. 58 of 1927, Decide 
on 13th December 1927, against decr< 
of Sub-Judge, Fyzabad, D - 29th Jam 
ary 1927. 

(fl) Hindu Law—M itakshara—Gif I by hu 
band to wife ly a deed of <j\Jt—Ilcr power 
transfer must be determined by construetit 
placed upon it. 

When >i husband governed by the Mitakshu 
law nuke* 21 git’, in favour of his wife the pr 
purty transferred hv gift becomes her stridhn 
Jind she would ordinarily have tho power 
transfer it. Such Btridhun would descend I 
intoHt.ite Kucccsiion to her heirs and not 
her huih:iud'H heirs. But there are poculii 
restrictions to the widow’s right to trunsfi 
landed property if the gift has been made in 
Particular fashion. Therefore, in order to :i 
go rtain whether tin* widow has not the rig] 
to transfer the property, one must look at il 
deed of gift .and find wliethor full proprictoi 
oHato is conferred or not : 12 M. /. A. 

W All. H-i (]>. c,) t a. 1. 11. 1‘Jlfi /• c 

1022 I’.C. I0a, and A.I.ll. 


1 • C\ Gd, Jtet. on. 
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(b) Heed— Construction—Gift of full pro¬ 
prietary rights by husband to his wife—Wife 
to hold property generation after generation — 
No connexion of any one with the property — 
Deed transfers full proprietary rights. 

When, on a deed of gift, the husband trans¬ 
fers the property to his wife as a special gift 
describing it as the property in his exclusive 
proprietary right, and says that he transfers 
all the rights held by him to her, that she is 
to hold it generation after generation, that 
neither himself nor his own heir is ever to 
make a claim against her, and that no one ex¬ 
cept her is to have any connexion with the pro¬ 
perty, the only construction to bo placed upon 
the deed is that it transferred full proprietary 
rights. [P 206 C 2] 

Niamat L liah, J. N. Misra and Bah 
hhaddar Sakai —for Appellants. 

A. P. Sen, Ali Zaheer and A. P. Sen — 
for Respondents. 

Judgment —Subedar Gaind Singli 
obtained in 1859 a grant, which, it is 
agreed, consisted of ten and a half vil¬ 
lages in the Fyzabad District as a re¬ 
ward for his loyal services in the dis¬ 
turbance of 1857. This grant received 
the name of Bhiti Risalpur, and the' 
name of Subedar Gaind Singh is entered 
as the ninety-second name in Lise VI 
prepared under the provisions of Act 1 of 
1869 as the name of the grantee of the 
Bhiti Risalpur estate. As his name was 
entered in List VI the succession to his 
property, in event of his dying intestate, 
was regulated by tho ordinary Hindu 
law under tho provisions of S. 23, Act 
1, 18G9. Subedar Gaind Singh did die 
intestate, hut it is an admitted fact that 
at tho time of his death ho was not in 
possession of any portion of the Bhiti 
Risalpur estate, as ho had parted with 
the whole of it during his lifetime. He 

died in October 1880. Wo find that in 

187() ho had disposed ot the major part 
of the estate to outsiders, and had re¬ 
tained only 21 portion of tho villago of 
1 lineman in which he resided, tho whole 
ot the village of Bhiti, and the whole of 
the village of Fathepur, and half of the 
village of Nau Sanda. His family then 
consisted of his wife Agand Kuar, his 
daughter Phuljhari who was 21 married 
woman, and his daughter Sughar Kuar 
who was married to Sheoambar Singh. 
JIo _ had no sons On 25th November 
1H70, Gaind Singli executed a registered 
deed in favour of his daughter Phuljhari, 
by which he transferred to her by gift 
with immediate possession the whole of 
his interests in Mareman, with tho ex* 
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ception of certain sir and khudkasht 
land, the whole of one patti and the 
half of the other patti, which he retained 
in his possession for life. The deed gave 
Phuljhari title to this property also upon 
the death of her father. The deed in 
question transfers full proprietary rights. 

There can be no doubt as to that fact 
for in addition to the words, which, in 

• A 


our opinion, convey an absolute proprie¬ 
tary right, the words are added that 
Phuljhari is to have the power of mort¬ 
gage, sale, etc. This deed was executed 
on 25th November 1876, as a deed of 
gilt, and on 2nd December 1876, he ex¬ 
ecuted another deed by which he trans¬ 
ferred by gift to Sheoambar Singh, his 
son-in-law, Sughar Kuar’s husband, for 
the specific purposes of the maintenance 
and support of his family and children 
the whole of the village Bhiti. The 
donee was to obtain immediate posses¬ 
sion. He was to have no power of alien¬ 
ation during Gaind Singh’s lifetime, 
but was given full powers of alienation 
after tlie death of Gaind Singh. This 
was the second deed. On 7th May 1877, 
•Gaind Singh executed a third deed by 
which ho disposed of the whole of the 
remainder of the property then in his 
ownership. This is thG deed with the 
construction of tho terms of which we 
ara concerned in the present appeal. It 
is not questioned on either side that the 
two prior deeds gave full proprietary 
title to the persons in whose favour they 
were executed. There is considerable 
dispute as to the meaning of tho third 
deed. Under the third deed Gaind Singh 
transferred to his wife Agand Kuar the 
whole of the village of Patehpur and half 
of the village of Nau Sanda, that is to 

say, the whole of tho property which still 
remained undisposed of. 


We shall deal with tho construction t 
be placed on the terms of the deed latei 
Hero it is only necessary to say tha 
possession over the property was clear! 
transferred to Mt. Agand Kuar from th 
date of the execution of the deed. Sube 
dar Gaind Singh died in October 1 SBC 
Mt. Agand Kuar transferred by sale th 
village of Fatehpur to Chhedi Ram Misi 
on 8th September 1881 by a registers 
deed of sale in consideration of Rs 6 OOf 
Mt. Agand Kuar died in 1886 Direct! 
after her death a certain Badri Prosad 

o V f the riX f at h ° W,1S the purchase 
of the rights of a certain Bahadur Sing] 


in the said village and that Bahadur 
Singh was the reversioner to Gaind Singh, 1 
instituted a suit against Sri Nath and 
Sripat, the sons of Chhedi Ram, for pos¬ 
session of the village of Fatehpur. This 
suit was instituted in the Court of the 
Subordinate Judge, Fyzabad. It sought 
to set aside the deed of sale in favour of 
Chhedi Ram Misir on the ground that 
Agand Kuar had no right to execute it. 
That suit was dismissed. An appeal 
was filed in the Court of the District 
Judge of Fyzabad. That appeal was dis¬ 
missed. A further appeal was taken to 
the Court of the Judicial Commissioner. 
That appeal was also dismissed. In 
1901 another suit was filed, by Jagmohan 
Singh the present plaintiff-appellant and 
his younger brother Jag Prasad Singh, 
now deceased, against Sri Nath, the son 
of Chhedi Ram Misir in respect of the 
same property. 

This suit was filed in the Court of the 
Subordinate Judge of Fyzabad. Jag' 
mohan Singh and Jag Prasad Singh were 
the sons of Sheoambar Singh. Their case 
was that, as Mt. Phuljhari had no chil¬ 
dren and has passed the age when she 
was likely to have children, and as they 
wore sons of Sughar Kuar, the daughter 
of Agand Kuar, they were entitled to the 
possession of Fatehpur on tho ground 
that Agand Kuar had no right to trans¬ 
fer the property except for her lifetime. 
They claimed in tho alternative a declar¬ 
ation that thoy would be entitled to pos¬ 
session on the deaths of Phuljhari and 
their own mother. Tho learned Sub¬ 
ordinate Judge of Fyzabad dismissed 
their claim for possession, but gave them 
a declaration that they wore entitled to 
tho possession of tho village of Fatehpur 
on the deaths of Phuljhari and Sughar 
Kuar. Sri Nath appealed against this 
docree to the Court of tho Judicial Com* 
missioner. A Bench of that Court de¬ 
cided on 4th March 1907, that no relief 
could ho granted to the plaintiffs, as 
their suit was premature. They decided 
nothing upon tho merits. 

Previous to the decision of this appeal 
Mt. Phuljhari had died. She died in 
1906. Sughar Kuar died in 1921. In 
1925 Jagmohan Singh joining Jang 
Bahadur Singh, the son of Jag Prasad 
Singh—Jag Prasad Singh had died in¬ 
stituted tho suit out of which the pre¬ 
sent appeal arises against Sri Nath and 
other descendants of Chhedi Ram Misir. 
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They asked for possession of Fatehpur 
setting up the following case. Their case 
was that the transfer of 1877 made by 
Gaind Singh to Agand Kuar had given 
her the village of Fatehpur as stridhan, 
without power to alienate beyond her 
own life, that on the death of Agand 
Kuar a daughter’s estate had come into 
existence in favour of Phuljhari and 
Sughar Kuar, that on Phuljhari’s death 
Sughar Kuar had obtained this estate by 
survivorship, and that on Sughar Kuar’s 
death in 192L the estate devolved on 
them as daughter’s sons. The learned 
Subordinate Judge has dismissed this 
suit holding that under the deed of gift 
of 1877 (Ex. 9) a complete proprietary 
estate has passed to Mt. Agand Kuar. 
He gave further reasons for this view. 
He dismissed the suit on this preliminary 
point without going into other matters. 
The plaintiffs appeal against this 
decision. 

The first question which we have to 
decide is in respect of the limitations 
attaching to certain transfers made by 
gift by a husband in favour of his wife 
when the husband is governed by the 
Mitakshara law. When a husband who 
is governed by the Mitakshara law makes 
a gift in favour of his wife the property 
transferred by gift becomes her stridhan, 
and we have no doubt as to the fact that 
if the stridhan is considered to be her 
self-acquired property she would ordi¬ 
narily have the power to transfer it. 
Further such stridhan would descend 
by intestate succession to her heirs 
and not to her husband’s heirs. 
But as the learned counsel for the ap¬ 
pellants has rightly pointed out, there 
are peculiar restrictions, according to 
legal authority on the Mitakshara law, 
to the widow’s right to transfer landed 
property if the gift has been made in a 
particular fashion. Wo go direct to the 
authority in question. It is the autho¬ 
rity of the Viramitrodaya. As to the 
weight to be attached to this authority 
it is only necessary to say that in 
Girdhari Lai Boy v The Bengal Govern¬ 
ment (l), their Lordships of the Judicial 
Committee said: 

Adhoring to tho principles which this Board 
lutoly laid down in tho case of The Collector of 
Madura v. Moot ton Itamalinya Sathupathy (2) 

U) [1807] 1‘2 M. I. A. 448 = 1 B. L, R. 44=2 
Suthor. 160=2 Sar. 382 (P. C.). 

(2) [1867] 12 M. I. A. 397=1 B. I,. R. i =l0 
W.R. 17=2 Suthor 135=2 Sar. 361 (P.C.) 


Oudh 205* 

their Lordships have no doubt that the Yira* 

mitrodaya, which by Mr. Colebrooke und others 

is stated to be a treatise of high authority at 

Benares, is properly receivable as an exposition 

of what miv have been left doubtful bv the 

• • 

Mitakshara, and declaratory of t he law of the 
Benares school. 

The Mitakshara does not contain tho 
qualification which we find in the Vira¬ 
mitrodaya but under this rule it is clear 
that we must consider the Viramitrodaya 
authoritative upon the point. In Ch. V 
of tho Viramitrodaya, para. 5, p. 441, of 
Setlur’s Complete Collection of Hindu 
Law Books on Inheritance of 1911, the 
author says: 

in the disposal of women’s property, how¬ 
ever, females have not independence without 
the pormissiou of their hubaud. This is de- 
dared by Manu thus: 

Women shall not make any disbursement out 
of family property which is common to many, 
or even out of their own property without the 
permission of their husbands. Disbursement 
(nirhara) means expenditure (Mauu IX 199). 

But in the disposal of some kinds of women’s 
property females have independence; .this, 
Kutyayana having described a kind of gift, de¬ 
clares thus: The iudepeudence of women who 
have received a kind gift, is admitted (in respect 
of it) for it was giveu to them out of kinduess, 
for their maintenance. With respect to a kind- 
gift, the independence, at all times, of women 
is proclaimed in making sale or gilt according 
to pleasure, even when it consists of immo¬ 
vable property* (II Cole. Dig. 594, cccclxxv). 

But as regards property given by the husband 
they have independence in dealing only with 
property other than immovables. This is de¬ 
clared by Na rad a thus: ‘What- has been given 
by an affectionate husband to his wife, she may 
even when he is dead, consume it or give it 
away as she pleases, excepting immovable pro¬ 
per*.} (Narada, 1. 28). Tho meauing is, that 
the wife can only enjoy the immovable pro- 
port} given by the husband bv dwelliug on it 
eto., butcaunot make a gift, sale or the like, 
borne are of opinion that the text of Katyayaua 

» 1 z t'ke souless wifo, preserving un¬ 
sullied the bod of her husband, etc.,’—refers 
only to immovable property given by the hus¬ 
band, since (if interpreted in this way) it em¬ 
bodies the same precept as the text of' Narada. 

ut w _iat it refers to, has been discussed by us 
while explaining the text—‘The wife and the 
daughters also etc.’ 

Sir Gooroodass Bonerjee in his Hindu 
L^w of Marriage and Stridhan (Tagore 
Law Lectures for 1878) has at p. 370 of 
tho 5th edition given tho name of the 
property so gifted by tho husband. The 
name is Saudayika. Ho translates the 
word Saudayika as a gift from affec¬ 
tionate kindred. This translation ap¬ 
pears to us tho correct one. But our de¬ 
cision as to tho Hindu law on the sub¬ 
ject does not conclude tho matter. For 
tho decision of this case wo have to deter- 
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mine on the construction of Ex. 9 itself, 
whether Gaind Singh transferred the 
village of Fatehpur to his wife as Saudyi- 
ka, or as a full proprietary estate. We 
can undoubtedly accept as a conclusion 
that Gaind Singh was an affectionate 
husband, but it does not follow that be¬ 
cause he was an affectionate husband it 
must be determined that Fatehpur came 
to Mt. Agand Kuar as Saudayika, and 
that she had no -power to transfer it. If 
it were taken that all gifts or bequests 
from a husband were Saudayika it would 
not be possible in any circumstances for 
a widow to have the power of transfer 
over immovable property so received 
from her husband. There is an abund¬ 
ance of authority to show that in certain 
circumstances a widow has the power to 
transfer immovable property so acquired. 

We need only refer in this connex¬ 


ion to decisions of their Lordships of the 
Judicial Committee. In Mt. Surajmani 
v. Rabi Nath Ojha (3) their Lordships 
found that wives had obtained a full pro¬ 
prietary estate in property transferred to 
them by gift by their husband. In Fateh 
Chand v. Rup Chand (4) their Lordships 
found that a widow had obtained a full 
proprietary estate in property devised to 
to her by her husband. In Bhai Das 
Shiv Das v. Bai Gulab (5) their Lord- 
ships arrived at a similar decision. In 
Sasiman Cliowdharain v. Shib Narayan 
(6) they arrived again at the same con¬ 
clusion. Thus it appears clear that in 
iorder to ascertain whether Mt. Agand 
Kuar had or had not the right to trans¬ 
fer Fatehpur to Chhedi Ram Misir we 
must look at Ex. 9 and place a construc¬ 
tion upon it. If on the face of it Ex. 9 
shows that a full proprietary estate was 
conferred on Agand Kuar there is an end 
of the matter. If it does not show that 
a full estate was conferred upon Agand 
Kuar, the gift must bo considered as 
Saudayika, and it must be held that she 

had no power of transfer beyond her 
life time. 

Wo must in the first place remember 
the circumstances in which this deed w is 
executed. Beforo 187G Subedar Gaind 

(3) [1903] 30 All. .34—35 I. A. 17=5 V T I 

07 (P. C ) *'• iJ . ^• 

(4) ( p* c 9 ) G P * C - 20==38 AU * 446= 48 I.A. 

A I.A.T(P 9 C 2 ) P - C * 193==4G Bom * 153 = 40 
(G) A MP R c\^ 22 P * G - 63=1 Pat * 305=49 I.A. 


Singh had transferred some two-fchirds of 
his whole estate to outsiders. In 1876 
he transferred all that he had left in 
Mareman to one daughter and he trans* 
ferred the whole of Bhiti to his other 
daughter s husband. He gives both the 
transferees full proprietary rights. All 
that he had then left out of the original 
estate was his interest in Fatehpur and 
half Nau Sanda, and these he proceeds 
in lb77, -three years before his death, to 
transfer to his wife. Ho commences 
with a somewhat remarkable statement 
that he is afraid that the estate may be 
destroyed after his death, as he has no 
male issue. As by this time he had al¬ 
ready disposed of more than five-sixths 
of it, it seems that this phrase was the 
work of the writer, and that it meant 
nothing in particular. He had described 
himself as the full proprietor of this 
pioperty and he then proceeds to trans* 
fer the zamindari with all rights appur¬ 
tenant to his wife as by special gift 
(hiba khas). Ho transfers the estate to 
her and her heirs naslan bad naslan 
(generation by generation). He transfers 
his rights to her and he lays down that 
after the execution of the deed neither he 
nor any one of his own heirs and co- 
sharers is to bring any sort of claim 
against the lady. His heirs were distant 
collaterals. The operative part of the 
deed concludes with the words that with' 
the exception of Mt. Agand Kyar no one 
else is to have the power to interfere or 
intervene in respect of the property trans¬ 
ferred. This can only mean that Mt. 
Agand Kuar is the only person who has 
the authority to interfere or intervene ini 
respect of the property. Sho is to have] 
ikht/yar dastandazi wa madakhlat. 

ft is true that although in the prior 
deeds an express power of alienation is 
given to the donees, no express power of 
alienation is given to the donoe hero. The 
form of a deed, however, depends to *a 
certain extent upon the draftsman. Wo 
do not know who drafted the deed in 
favour of Phuljhari, but the deed in 
favour of Shooambar Singh was drafted 
by a man called Sita Ram, while the deed 
Ex. 9 was drafted by a man called Bans 
Gopal. One question which arises lor 
our consideration in considering the in¬ 
tention of Gaind Singh is what would 
have happened if ho had not executed 
Ex. 9 in favour of his wife. If he had 
died intestate without executing this 
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deed, Fatehpur and half of Nau Sanda, 
whioh she obtained under this deed, 
would have been obtained by her as a 
Hindu widow under the Mitakshara law. 
In respect of her position she would have 
been exactly in the same position if the 
view of the appellants be accepted, whe¬ 
ther this deed had or had not been exe¬ 
cuted. In respect of the inheritance to 
the estate, taking the view which wo do, 
had Ex. 9 not been executed, the inheri¬ 
tance would have passed to her daughters 
and her daughter's sons. It is true that 
it is suggested by the learned counsel for 
the appellants that there wa3 a custom 
excluding daughters and daughter’s sons 
from inheritance, but there is nothing 
upon the record to support the existence 
of any such custom, and in absence of 
6uch oustom under the Mitakshara law 
the daughters and daughter’s sons would 
have succeeded. 

Thus if the view of the learned 
counsel for the appellants be accepted, 
Gaind Singh by executing Ex. 9, left the 
situation exactly as it was if ho had not 
executed that deed. We think it is a rea- 
sonsable presumption that ho executed 
the deed for some specific purpose. The 
learned counsel for the appellants argues 
that it is most unnatural that ho should 
wish to exclude his own daughters and 
their children from inheritance and that 
it is only natural to suppose that he 
would have wished to keep the property 
intact. He can hardly be said to have 
excluded his daughters from inheritance 
in view of the fact that ho had given 
valuable property absolutely to one 
daughter, and valuable property abso¬ 
lutely to the other daughter’s husband 
and thereby had considerably diminished 
the interest which his widow would 
otherwise have obtained in the estate. As 
to keeping the property intact, in spite of 
the assertion that ho wished to do this, 
the facts show that he had reduced his 
estate to practically nothing. • 

Having made permanent provision for 
both his daughters there was nothing 
surprising in a wish to make an ab¬ 
solute provision for his wife with a 
full right of transfer; and when we 
find in those circumstances that he 
transfers this property to her as a special 
gift describing it as the property in his 
exclusive proprietary right, and says 
that ho transfers all the rights hold by 
•him to her, that she is to hold it 


generation after generation, that neither 
himself nor his own heir is ever to make' 
a claim against her, and that no one 
except her is*to have any connexion with 
the property, we consider that the only 
construction to be placed upon the deed is 
that it transferred full proprietary rights. 

We should not have been of opinion 
that if the deed had not transferred full 
proprietary rights the provisions of Act I 
of 1869 would have operated to transfer 
the property with full proprietary rights. 
But upon our construction of the deed we 
are in agreement with the decision of the 
learned Subordinate Judge and dismiss 
this appeal with costs 

N.K. Appeal dismissed. 
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Stuart, C. J. 

Mani Ram —Accused—Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 664 of 1927, De¬ 
cided on 20th December 1927, from order 

of Addl. Sess. Judge, Fyzabad, D - 23rd 
September 1927. 

Criminal P. C., S. 297 Charge to the jury — 
•Judge explaining evidence of approver and 
evidence of corroboration together—Charge is 
open to no objection. 


A conviction basel upon an uncorroborated 
evidence of an approver should ordinarily not 
be sustainable unless the Judge Imd explained 
carefully to the jury that they were taking a 
grave risk in convicting upon such uncorro¬ 
borated evidence. Whore the Judge, in his 
charge, explains the nature of the corrobora¬ 
tion and directs the jury to arrive at their 
verdict after considering tho evidence of the 
approver and the evidence of corroboration 
together, tho charge is open to no objection. 

[P 208 C 1] 


R DK Sinha —for Appellant. 
II. K. Ghose —for tho Crown. 


Judgment. Only two points have 
boon argued in appeal. Tho first is that 

the conviction is vitiated by the failure 

of the Judge to explain to the jury the 
law as to tho necessity of corroboration 
of an approver’s statement. Tho second is 
that tho sontenco is too sovore. Tn re¬ 
gard to tho first point it is sufficient to 
say that 1 find that tho learned Judge 
did explain sufficiently to tho jury tho 
law on the subject. A conviction based 
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upon an uncorroborated evidence of an 
approver should ordinarily not be sus¬ 
tainable unless the Judge had explained 
carefully to the jury that they were tak¬ 
ing a grave risk in convicting upon such 
uncorroborated evidence. Here the case 
is perfectly different. The evidence of 
the approver was corroborated and 
strongly corroborated. It was corrobo¬ 
rated against the present appellant. The 
Judge in his charge explained the nature 
of the corroboration and directed the jury 
to arrive at their verdict after consider¬ 
ing the evidence of the approver and the 
evidence of corroboration together. This 
|portion of the charge is open to no objec¬ 
tion. On the second point I find that 
the sentence passed upon the 
was a sentence of two years’ 
imprisonment only. He was 
for having participated in the 
sion of a serious dacoity. He 
true, only a young man. The learned 
Sessions Judge has taken his youth into 
consideration and has passed on him a 
sentence which I consider a light sen¬ 
tence. In view of the nature of the 
offence, I do not interfere on the ques¬ 
tion ot sentence and dismiss the appeal. 

N.K. Appeal dismissed. 


appellant 
rigorous 
convicted 
commis- 
is, it is 
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Wazir Hasan. J. 

Mt. Chandra Kunwar —Appellant. 

V. 

Rani Radha Kunwar and anothe\ 
Respondents. 

Execution of Decree Appeal No. 63 
1927, Decided on 18th January 1928, fr 
decree of Sub-Judge, Sitapur, D/-' 1J 
September 1927. 

Civil P. (. ., S. 115 Decree-holder gett 
possession hi execution of decree before decis 
of appeal—Order of restitution by High Co 
—Appellant can not claim to hold it unde 
right acruing during suit proceedings creep , 
separate suit . 

After tbo passing of the decree of 
Court of first instance and before the di 
sion of the appeal by the appellate Court 
appellant executod his decree and obtiii 
possession of property, but the appellate Cc 
ordered restitution in favour of respondc 
Lator, when respondent sought to recover r 
session of the property under S. 144. the 
pellant P er s»sted to continue in possessi 
al eging that the right to retain possession ai 
during the pendency of the previous litigati 


Held : that the decree of first instance under 
which the appellant obained possession, having, 
been reversed by the Chief Court, restitution in 
favour of the respondent must ensue and any 
rights which the appellant has might be en¬ 
forced by him in a separate suit. [P ‘208 C 2] 

Harish Chandra —for Appellant. 

Judgment. —This is an appeal in exe¬ 
cution of decree proceedings. The appel¬ 
lant, Mt. Chandra Kunwar, obtained a 
decree from the Court of the Subordinate 
Judge of Sitapur for recovery of posses¬ 
sion of village Khamaria in the district 
of Sitapur against the respondent, Rani 
Radha Kunwar. On appeal to this Court 
the decree was reversed and the appel¬ 
lant’s suit dismissed. After the passing 
of the decree of the Court of first instance 
and before the decision of the appeal by 
this Court, the appellant executed her 
decree and obtained possession of the 
village Khamaria. Rani Radha Kunwar 
now seeks to recover possession of the 
property of which she was dispossessed 
by way of restitution under the provisions 
of S. 144, Civil P. C. The appellant says 
that, in spite of the reversal of the decree 
of the Court of first instance, she is enti¬ 
tled to continue in possession in virtue 
of certain rights existing in her favour. 

The right to retain possession arose, 
according to her during the pendency of 
the previous litigation. I agree with 
the Court below that this is not a defence 
which can he entertained in proceedings 
under S. 144, Civil P. C. The decree of 
of the Court of first instance under which 
the appellant obtained possession having 
been reversed by this Court, restitution in 
favour of the respondent must ensue and 
any rights which the appellant has 
may he eh forced by her in a separate suit. 

The appeal is dismissed under O. 41, 
R. 11, Civil P. C. 

N K. Appeal dismissed. 
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Pollan, J. 


the tender which was ready 
the former date. 
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for him on 


Sheo Nath — Debtor — Objector 
Appellant. 



Mt. Gahesha and another —Decreo-hol* 
ders—Respondents. 

Execution of Decree Appeal No. 38 of 
1927, Decided on 2nd September 1927, 
against order passed by Sub*Judge, Har¬ 
den. D/* 8th February 1927, in 'Misc. 
Civil Suit No. 2 of 1927. 


Decree — Instalment decree — Deposit of money 
—Tender made on specified day but delay in 
payment — Deposit is not valid. 

A judgment-debtor under a decree had to P a T 
certain sum annually to the opposite party on 
14th September and in default ho was liablo 
ejectment from certain property. On 14 th 
September he brought a tender for the sum to 
the Court. The Sub-Judge, was on leave but 
he signed tho tender ou the following day 
directing the judgment-debtor, to deposit the 
money. He, however, did not withdraw the 
tender till 17th September on which date he 
deposited the money in the Treasury. 

Held : that tho deposit was made beyond 
time and though the money was tendered on 
the 14th tho judgment-debtor delayed to take 
the tender from tho Court : A. I. H. 1927 Oudh 
2(13 ; A. I. It. 1920 All . 002, Dist. [P 209 C lj 

Garish Chandra—ior Appellant. 
Alurlidhar , Govt. Advocate — for Res* 
poudents. 


Judgment. This is an appeal from 
an order of the Subordinate Judge of 
Hardoi dismissing an objection m ide by a 
judgment-debtor whoso doposit was bold 
to have been made boyond time. The 
appellant, under a decree of the Court of 

tho Judicial Commissioner of Oudh, had 

to pay a sum of Rs. 30 annually to the 
opposite party on 14th September, and in 
default he was liable to ejectrnont from 
certain proporty. On 14th September 
1926, the appellant brought a tender for 
Rs. 30 to the Court of the Subordinate 
Judge. Tho Subordinate Judge was on 
leave, but he signed the tender on the 
following day, 15th Soptembor 1926, 
directing the appellant to deposit the 
money. The appellant, however, did not 
withdraw tho tender till 17th September, 
on which date ho deposited tho money in 
tho Treasury. Tho lower Court has found 
that tho deposit was m tdo boyond time 
and that the appellant cinnot bo allowed 
an extension of the period of limitation 
till L7tli September, because it is owing 
to bis own carelessness that bo did not 
appear cither on 15th or 16th to take 

1928 0/27 & 28 


The lower Court considered certain 
rulings and I have been referred to ray 
own decision in a recent case reported as 
Mendi Lai v. Udmi Chand (l). That 
was a case under the Small Cause Courts 
Act in which I followed a decision of tho 
Allahabad High Court reported as Ganoa 
Dhar-Baij Nath v. B. B. C I. liy. (o) 

In each case the basis of the finding was 

that the presentation of the tender was 
substantial compliance with S. 17, Sra 
C. Cs. Act, provided that the applicant did 
everything possible to deposit the money 
at the time of presenting the application 
Id the present case the applicant would 
have been saved, in accordance with the 
view taken by this Court, had he taken 
back tho tender on loth September, when 
it was ready, and deposited the money 
as soon as possible, but ho chose to delay 
till 17th September and he cannot explain 
that delay. The munsarim of the Court 
was examined as a witness, and ho shows 
clearly that the applicant did not come till 
the 17th and that the tender was lyin'* 
ready for him from the 15th. This being 
so I must hold that the appellant did not 
take all possible moans to mako the 
deposit and must he penalized for his own 
carelessness. I agree with tho view taken 

by the Court below and dismiss this ap¬ 
peal, but as the opposite party is not 
represented I mako no order as to costs. 

N K ~ ___ Appeal dismissed. 

(ll A. 1. li. 1927 Oudh 2 (id. 

(2) A. I. K. 1920 All. 002 = 18 All. 342. 
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Stuart, C. J„ and Raza, J 

St la ran Bibi an 1 others— Plaintiffs - 

Appollants. 



Ganesh Prasad and others— Defen¬ 
dants— Respondents. 

Socond Appeal No. 213 of 1926 Deei- 

^A 0 n. 1 n h / Ia r , ' C, ,‘ 1927 ’ ^inst'decree 

\r ' icwr 1 Sitapur, D/- 17th 

March 1926. 


Mahometan Law—Widow in possession of 

’Z, n ‘ U he,i nf dower cannot alii 

nate the property. 

A Mahomed an widow who holds possession 
of her husband s property until who has boon 
p.ud her dower has not estate or interest in th . 
proporty as has a mortgagee under an ordinary 



I 
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mortgage. There is no real or true analogy 
between the widow’s right of retention, and a 
mortgage usufructuary or other. In the case 
of a mortgage, the mortgagee takes and retains 
possession under an agreement or arrangement 
made between him and the mortgagor. The 
widow’s right of retention is conferred upon 
her not by the agreement or bounty of her hus¬ 
band but by the Mahomedan law. The right 
of the widow to retain possession of her hus¬ 
band’s property until satisfaction of the dower 
debt does not carry with it the right of selling, 
mortgaging or otherwise transferring the pro¬ 
perty. If she alienates the property itself, and 
delivers possession thereof to the alienee her 
husband’s other heirs are entitled to recover 
possession of the property from the alienee 
without payment to him of the dower debt. 
This may not affect her right to recover the 
dower debt from the other heirs of her husband 
out of his estate. It is doubtful whether a wi¬ 
dow could transfer her dower debt oc her right 
to retain possession until the dobt was dischar¬ 
ged, but an alienation by her of the property it¬ 
self is void. A transfer by a widow of the pro¬ 
perty itself cannot be treated as a transfer of 
her dower debt and the right to hold possession 
thereof until the debt was paid off; A. I. Li. 
1925 P, C. 63 and 41 All. 538, Foil. 

[P 211 C 2] 

Akhlaq Husain —for Appellants. 

Hyder II use in and Rama Shankar 
Srivastava —for Respondents 1 to 3. 

Judgment. —This is an appeal from 
a decree of the District Judge, Sitapur, 
dated 17th March 1926, sotting aside a 
decree of the Subordinate Judge, Sitapur, 
dated 18th September 1925. 

The facts of the case, so far as it is 
necosssary to state them for the purpose 
of disposing of this appeal are as follows: 

One Iltifat Ahmad, a Hanafi Mahome¬ 
dan, died on 6th Novombor 1918, leaving 
the property specified in list A attached 
to the plaint. He died loaving a widow 
(Mt. Hafiz-un-nissa), a daughter (Mt. 
Akbari), mother (Mt. Sitaran), four bro¬ 
thers and three sistors, as his heirs under 
the Mahomedan law. It is admitted that 
his widow had a ono-oighth share, his 
daughter a half-share and his mo¬ 
ther, his brothers and his sistors, the 
remaining threo-eighths-share in the pro¬ 
perty loft by him. Ilowovor, his widow, 
Mt. HaGz-un-nissa, obtained possession 
of the entire property peacefully in lieu 
of her dower. She sold 10 bighas 3 bis* 
was out of 42 bighas 19 biswas 16 biswan- 
sis possessed by her in lieu of her dower 
to certain persons on 7th February 1919. 
Hasad Ahmad, one of the brothers of Ilti¬ 
fat Ahmad, brought a pre-emption suit 
in respect of that property and his claim 
was decreed on 16th March 1920. Ho 


died subsequently, and was succeeded by 
his widow, his mother, his brothers and 
sisters, who are the plaintiffs in this case. 
It appears that the said 10 bighas 3 bis¬ 
was land is still possessed by the plain¬ 
tiffs. That property is not in dispute in 
the present suit. The dispute relates to 
the property specified in the second part 
of list A mentioned above. This pro¬ 
perty consists of three items. One of 
these (comprising 30 bighas 13 biswas 
16 biswansis) was purchased by defen¬ 
dants 4 to 6. The remaining two items 
were purchased by other persons (defen¬ 
dant 3, and defendants 7 to 11). Thus de¬ 
fendants 3 to II hold the property in dis¬ 
pute as transferees from the widow (Mfc. 
Hafiz-un-nissa defendant l), and the 
daughter (Mt. Akbari, defendant 2) of 
Iltifat Ahmad deceased. 

The plaintiffs brought the present suit 
against the widow and the daughter of 
Iltifat Ahmad (defendants 1 and 2) and 
their transferees (defendants 3 to 11) 
claiming a half-share in the property 
specified in the second part of list A as 
heira of Iltifat Ahmad .deceased. They 
admitted in their plaint that Mt. Akbari, 
daughter of Iltifat Ahmad, was entitled 
to a half-share in the property in dispute, 
but they alleged that Mt. Hafiz-un-nissa 
had no share left in the said property, as 
she had accepted only the property spe¬ 
cified in the first part of list A (i- o.. 10 
bighas 3 biswas mentioned above) in lieu 
of her legal share and dower. It was by 

virtue of the alleged private arrangement 

that the widow was said to have had no 
right left to the items of the second part 
of list A and the plaintiff’s share in the 
property in disputo was alleged to have 
increased by ono-oighth. 

The suit was not contested by the 
widow and the daughter of Iltifat Ahmad. 
The claim was, however, • rosisted by 
their transferees on various grounds. 

Though the loarned Subordinate Judge 

found that the widow Mt. Hafiz-un-nissa 
(defendant 1) had not accepted the sai 
10 bighas 3 biswas land specified in *tho 
first part of list A, in lieu of her dowel 
and logal share, as alleged by‘the plain 
tiffs, yet ho gave the plaintiffs a decree 
for a half-sharo in tho property in dis¬ 
pute, holding that the price realized >> 
tho widow by sale of the said 10 bighas 
3 biswas land covered the amount of hoi 
dower and also tho value of her lega 
share in her husband’s property. 
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should bo noted that tho plaintiffs them* 
solves had not alleged in their plaint that 
the prioe realized by tho widow by sale 
of the said 10 bighas 3 biswas land co¬ 
vered the amount of*her dower and also 
the value of her legal share in her hus¬ 
band’s property. They had set up a pri¬ 
vate arrangement or agreement which 
they failed to prove. 

Defendants £ to 6 (Ganesh Prasad, 
Baijnath, and Ram Ratan) alone appealed 
from the decree of the learned Subordi¬ 
nate Judge, and thereupon tho learned 
District Judge reversed the whole decree 
and dismissed the suit with costs. Ho 
accepted the appellants’ contention that 
tho transferees were entitled to hold tho 
property during the widow’s lifetime till 
her dower was paid off. 

Tho plaintiffs have now come to this 
Court in secofld appeal. 

We find that the ground on which tho 
plaintiffs’ claim was rejected by the 
learned District Judge was not one of the 
grounds on which tho claim was resisted 
by the contesting defendants. The spe¬ 
cific plea, that the transferees wore in 
any case entitled to hold the property 
during the widow's lifetime till her 
•dower was paid off, was never raised be¬ 
fore tho trial Court. If the learned Sub¬ 
ordinate Judge was wrong in making a 
new case for tho plaintiffs by finding that 
the dower debt was satisfied and the value 
of widow’s legal share was also realized 
by sale of 10 bighas 3 biswas land men¬ 
tioned above, tho learned District Judgo 
was also wrong in allowing tho contest¬ 
ing defendants to raise tho ploa that the 
transferees wore ontitlod to hold tho pro¬ 
perty during tho widow's lifetime till her 
dower was paid off. No ploa as to tho 
amount of dowor or tho satisfaction or 
non-satisfaction of dowor was raised be¬ 
fore tho trial Court. A plea involving 
questions of fact and not raisod before tho 
trial Court cannot ho raised in appoal. 
Even granting that tho contesting defen¬ 
dants could raiso tho ploa in question be¬ 
fore tho lower appolluto Court, we find 
that there is no substance in the ploa. It 

is true that tho widow Mt. Ilafiz-un-nissa 
had obtained possession of tho entire pro¬ 
perty loft by her husband poaoofully, 
undor a claim of dowor, but she had no 
right to alionato tho proporty of which 
she was thus in possession. As pointed 
out by their Lordships of tho Privy Coun¬ 
cil in the ease of Mama Bibi v. Chaudkri 
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Vakil Ahmad (l) the widow who holds 
possession of her husband’s property until: 
she has been paid her dowor has not estate 
or interest in tho property as has a mort-| 
gagee under an ordinary mortgage. There' 
is no real or true analogy between the 
widow’s right of retention and a mortgage 
usufructuary or other. In the case of a 
mortgage, the mortgagee takes and retains 
possession under an agreement or arrange¬ 
ment made between him and the mort¬ 
gagor. The widow’s right of retention is 
conferred upon her not by the agreement 
or bounty of her husband, but by the 
Mahomedan law. The right of the widow 
to retain possession of her husband’s pro¬ 
perty until satisfaction of the dower debt 
does not carry with it tho right of selling, 
mortgaging or otherwise transferring the 
property. If she alienates the property 
itself and delivers possession thereof to 
the alienee, her husband’s other heirs are 
entitled to recover possession of the pro¬ 
perty from the alienee without payment 
to him of the dower debt. 

This may not affect her right to re¬ 
cover the dower debt from the other heirs 
of her husband out of his estate. It is 
doubtful whether a widow could transfer 
her dower debt or her right to retain 
possession until tho debt was discharged, 
but an alienation by her of the property 
itself is void. A transfer by a widow of 
the property itself cannot be treated as a 
transfer of her dowor debt and the right 
to hold possession thereof until the debt 
was paid off: see also Mina Bibi v. Chau- 
dhn Vakil Ahmad (2). In tho present 
case tho transfers mado by Mt. Hafiz-un- 
nissa wero not transfers of her dower debt 
or of her right to retain possession until 
the debt was discharged. On the contrary, 
in tho deeds in question she describes her¬ 
self as the absolute owner of tho property 
and purports to convoy that absolute 
ownership to her transferees. She had 
no right to soil tho proporty as she did 
and the transfers made by her are void 
The plaintiffs who are admittedly the 
lioirs of hor husband and who have a six* 
annas share in tho property undor tho 
Mahomedan law are entitled to recover 
possession of tho same from tho trans¬ 
ferees without payment to them of tho 
dower debt. 

(1) A.I.R. 1025 P.C. G3=iTaI1. 250=52 1 A 

145 (P.C ) • 

(2) [1U19] 41 All. 533=51 I.C. 242=17 A L J 

029. ••'• 
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We have to see now what relief or re¬ 
liefs are the plaintiffs entitled to against 
the defendants in the present suit. De¬ 
fendants 4 to 6 (respondents) hold 30 
bighas 13 biswas 16 biswansis under the 
sale-deed dated 25tli March 1922 (Ex. 2) 
executed by Mt. Hafiz-un*nissa and Mt. 
Akbari jointly. Defendants 7 to 11 
hold 1 bigha 12 biswas under the sale- 
deed dated 17th January 1921 (Ex. 3) 
executed by Mt. Hafiz-un-nissa alone. 
Defendant 3 holds 11 biswas land under 
the sale deed dated 25th May 1922 
(Ex. 4) executed by Mt. Hafiz-un-nissa 
alone. The learned Subordinate Judge 
has given the plaintiffs a decree for pos¬ 
session Q l half of the properties comprised 
in the three sale-deeds mentioned above 
and also for Rs. 150 mesne protits, against 
all the defendants jointly. Defendant 3 
and defendants 7 to 11 have preferred no 
appeal from the decree passed by the lear¬ 
ned Subordinate Judge. The decree has 
become final, so far as the said defendants 
are concerned. They are not parties to 
the appeal before the learned District 
Judge. The plaintiffs are thus entitled 
to got possession of half of the properties 
comprised in the sale-deeds dated 17th 
January 1921 and 25th May 1922 (Exs.'3 
and 4). They are also entitled to a decree 
for mesne profits to that extent against 
defendants 7 to 11 and defendant 3. 

Mt. Akbari, who has admittedly a half- 
share in the property left by her father, 
Iltifat Ahmad, could validly transfer 2L 
bighas 9 biswas 18 biswansis (i. e., half 
of 42 biswas 19 biswas 16 biswansis) to 
defendants 4 to 6. The plaintiffs can¬ 
not therefore question the validity of the 
sale-deed dated 25th May 1922 (Ex. 2) to 
the extent of that share. Mt. Hafiz-un- 
nissa can claim no share in the property 
comprised in this sale-deed, as the pro¬ 
perty already transferred by her by the 
sale-deed dated 7th February 1919 (Ex. 1) 
exceeds her legal share. The plaintiffs 
are, therefore, entitled to a decree for 
possession of (30 bighas 13 biswas 16 
biswansis minus 21 bighas 9 biswas 18 
biswansis) =9 bighas 3 biswas 18 biswansis 
only out of the property comprised in the 
sale deed dated 25th May 1922 (Ex. 2), 
against defendants 4 to 6. They are also 
entitled to a decree for mesne profits to 
.that oxtent. 

The result is that we allow the appeal; 
and, setting aside the decree of the learned 

District Judge, modify the decree of the 
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learned Subordinate Judge. The plain¬ 
tiffs will now get a decree for possession 
of the property comprised in the sale-deed 
dated 25th May 1922 (Ex. 2) to the extent 
of 9 bighas 3 biswas 18 biswansis out of 
30 bighas 13 biswas 16 biswansis against 
defendants 4 to 6. They will also get 
a decree for possession of half of the pro¬ 
perties comprised in the sale-deeds dated 
l?th January 1921 and 25th May 1922 
(Exs. 3 and 4) against defendants 7 to 
11 and defendant 3. They will also 
get a decree for mesne profits to the extent 
of the shares decreed in their favour 
against the three sets of the defendants 
mentioned above. There are not sutfi- , 
cient materials on record to enable us to 
determine the mesne profits in respect of 
the properties severally decreed in favour 
of the plaintiffs. We pass a decree for 
possession of the properties directing an 
inquiry as to mesne profits from the in¬ 
stitution of the suic until the delivery of 
possession, under O. 20, R. 12, Sch. 1, 
Civil P. C. The first Court will pass & 
final decree in respect of the mesne pro¬ 
fits in accordance with the result of such 
inquiry. The decree for mesne profit* 
should not bo passed against all the de¬ 
fendants jointly. The liabilities of the 
three sots of defendants mentioned above 
should be severed with due regard to the, 
properties held by them separately under 
the three sale-deeds mentioned above. 
The plaintiffs will get one-third of their 
cos f s of the suit from defendants 4 to 
6, the principal contesting defondants in 
the case, in all three Courts. The said 
defendants will got %ths of their costs 
from the plaintiffs in all the Courts. 

D-D. Appeal allowed. 
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Stuart, C. J. 

Suraj Bali —Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Ref. No. 45 of 1927 De~ 
cided on 1st December 1927, made by 
2nd Addl. Ses9. Judge, Unao, D/- 1st Octo¬ 
ber 1927, in Criminal Rovn. No 11 of 1927. 
Criminal P. C. t S. 350-/1 — Only one out oj 

three. Magistrates constituting Bench presen: 
throughout the hearing—Trial is bad. 

Whore out of three Magistrates constituting 
the Bench only one is present on all hearings' 
throughout the trial, sitting sometimes with 
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one, sometimes with the other and sometimes 
with both, tho trial is bad as ’it contravenes the 
provisions of 8. 350-A, evon though tho quorum 
consisted of two : A. I. K. 1926 Lah. 304, Foil. 

[P 213 C 1, 2] 

Ram Krishna —for Applicant. 
Government Pleader —for tho Crown. 

Report. —This is an application for 
revision against the order of th* learned 
District Magistrate of .Unao dismissing 
the applicant’s appeal against the order 
of the Bench Magistrates convicting him 
under S. 456, I. P. C., and sentencing him 
to six months’ rigorous imprisonment. 

The ground pressed in revision is that 
the procedure adopted by tho Bench Ma¬ 
gistrates contravened tho provisions of 
S. 350*A, Criminal P. C., and therefore 
; the trial was bad in law. The facts about 
which there is no dispute are these *. The 
case was sent for decision to the Bench 
Magistrates sitting at Unao. The Bench 
Magistrates sitting at Unao is composed 
of Khan Bahadur Quazi Nasir Ahmad, 
Major Kamta Singh and Pt. Shiam Sun- 
darnath Kaul. On receiving the case, K. 
B. Quazi Nazir Ahmad and Major Kamta 
Singh began tho trial on 6th Juno and re¬ 
corded a portion of the pros esut ion evidence 
whioh was taken down by Major Kamta 
Singh. On tho next date of hearing, i.o., 
18fch Juno 1927, K. B. Quazi Nazir Ah¬ 
mad was absent whoso place was taken by 
Pt. Rhiam Sundarnath Kaul who sitting 
with Major Kamta Singh hoard the case in 
v ;* part and adjourned it for tho rest of the 
hearing to 25th Juno 1927. On 25th June 
1927 also the same two members formed 
the Bench and heard the case in part and 
adjourned it to 2nd July 1927. From 2nd 
July down to tho 23rd, all tho three sat 
and the judgment was also signed by all 
o! them. All tho writing work, that is, 
of recording tho ovidenco was done by 
Major Kamta Singh who, as has boon 
aeon, attended on all the dates and sat on 
tho Bench. 

In my opinion tho proceedings should 
^ ho quashed. Tho case of Banwari Lai v. 
Emperor (l), after tho ainondod Cri¬ 
minal Procoduro Code came into force, is 
on all fours with the present case. It 
was hold in that case that whore out of 
throo Magistrates constituting tho Bonch 
only one is present on all hearings 
^throughout the trial sitting somotirnes 
f With one, somotimos with tho other and 
sometimes with both, tho trial is bad as 

U) A.I.K. 1920 Lah. 301 -7 Lah. 1*22. 


Oudh 213 

it contravenes the provisions of S. 350-A, 
Criminal P. C., even though the quorum| 
consisted of two. The same view appears 
to have been taken by the late Court of 
the Judicial Commissioner of Oudh in 
Brij Bhukhan v. Ram Kirat (2). In this 
case the trial was commenced before the 
Bench of two Honorary Magistrates. 
They hoard the evidence for the prose¬ 
cution and examined one of the witnesses 
for the defence. On a subsequent date 
one of the Magistrates was not present, 
and his place was taken by another who 
recorded the remaining evidence for the 
defence and heard the arguments and the 
case was eventually decided by all the 
three acting together and ended in the 
conviction of tho accused. It was held 
that tho trial was bad and was rightly set 
aside by the District Magistrate although 
the .District Magistrate was not justified 

in passing an order of acquittal of the 
accused but what he ought to have done 
was to have set aside the conviction and 
direct a rotrial if the case was a fit one 
for the taking of that step. 

Tho learned pleader for tho opposite 
party reliei on the case of Emperor v. 
Mathura (3). This case was decided be¬ 
fore the passing of the amended Criminal 
Procedure Code. The rules which were 
framed by the Government for the con¬ 
duct of business by Benches of Honorary 
Magistrates before the amended Act are 
to be found in the Manual of Govern¬ 
ment. O. 6, Judicial (Criminal) Depart¬ 
ment, Chap. 33, para.' 814. The amend¬ 
ment in tho law necessitated the substi¬ 
tution of tho words “ provided that the 
provisions of S. 350-A, Criminal P. C., 
are carefully observed,” for the proviso to 
3 under para. 814, referred to above 
(correction slip 528). S. 350-A requires 
that tho Bonoh should bo duly constituted 
under S. 15 and that tho Magistrates con¬ 
stituting tho same have l>eon presont on 
the Bench throughout the proceedings. 
Reading tho above with S. 15 it would 
appear that at least two Magistrates 
ought to have been present on tho Bonch 
throughout tho proceedings. In tho pre¬ 
sent caso only ono Magistrate was prosenfe 
on tho Bonch throughout tho proceedings, 
namely, Major Kamta Singh. I find 
thoreforo that in this caso S. 350 A waa 
not carefully obsorvod. Tho next argu- 

(2) A.I.K. 1923 Oudh. 1G3. ~~ 

(d) (1920] 11 All. 110=13 I.C. 311 = 16 A.L.J. 

834 . 
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ment was that the Court should not in* 
terfere because no party has been pre¬ 
judiced. I think this argument cannot 
prevail. When the law prescribed at 
least two Magistrates for a proper consti¬ 
tution of the tribunal, it 'did so inten¬ 
tionally and for a certain object. That 
object has been explained by the late 
Court of the Judicial Commissioners of 
Oudh in Sultan v. Shamsher (4) : 

the object of constituting a Bench is that the 
Magistrates concerned should individually and 
collectively give their attentfon and apply their 
minds to the hearing of the evidence and the 
determination of the points at issue and arrive 
at an independent judgment in regard to the 
merits of the charge. 

(On this report of the Additional Ses¬ 
sions Judge, the following order was 
passed ) 

Order— I direct that trial including 
the judgment and order of the learned 
District Magistrate in appeal be set aside. 
As the accused has already been impri¬ 
soned for a considerable time T direct 
that he stand acquitted and be not tried 
again. 

R*D. Order set aside. 

_ 14) A.l.R. 1922 Oudh 21=25 0.cTl827 ~ 
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Stuart, C. J., and Pullan, J. 

Narayan and another — Defendants 
Applicants. 


Baldeo Singh — Plaintiff — Opposi 
Party. 

Civil Revision No. 34 of 1927, Decid 
on 2nd December 1927, from decree of 3 
Addl., Dist. Judge, Lucknow. D/- 19 
May 1927. 

Oudh Iient Act (22 0 /I 88 G), Ss. 11 6 and 11 $ 
Decree by Asst. Collector , 2nd Class—App ( 
lies to the Collector and second appeal to t 
District Judge—Chic] Court to which abo 
Courts cannot be said to be subordinate in r< 
pect 0 / rent suits has no jurisdiction. 

Where the decree is the decree of 
Assistant Collector of the 2nd class an app ( 
lies to the Collector or to a specially ei 
powered Assistant Collector. The next app ( 
where the value of the original suit docs n 
exceed Rs. 5,000 lies to the District Judgo ui 
whore the value of the suit exceeds Rs 5 Of 
lies direct to the Chief Court. In the form 
case, the Courts of Assistant Commissioner a , 
District Judge are not subordinate to the Chi 
Court : A. 1. II. 192*1 Oudh 10 Foil • 1 t 

1924 Oudh 349, Diss.; A. I. U /l 92 3 Oudh 1 

EX £ 1 'm t> _. ... [P 215 C 

o. N. Boy for Applicants. 

Uydcr Uussani for Opposite Party. 


Judgment. —This is an application 
in which we are asked to infcerefere in 
revision under S. 115, Civil P. C. with an 
order of the Additional District Judge of 
Lucknow reversing a decree passed by 
an Honorary Assistant Collector, 2nd 
Class, which was upheld on appeal by the 
Collector. A preliminary objection has 
been taken to the effect that, as the 
Courts in question, in exercise of the 
jurisdiction which they exercised, are not 
subordinate to this Court, this Court has 
no jurisdiction to interfere in revision. 

In order to understand the nature 
of this objection, it is necessary to 
examine the provisions of Local Act 
22 of 1886 as amended by Act 4 of 190L 
and Act 1 of 1923 in respect of jurisdi¬ 
ction. The chapter in question is Ch. 8. 
Under the provisions of S. 108, Courts, 
other than Courts of revenue, are pro¬ 
hibited from taking cognizance of a cer¬ 
tain description of suits. The five grades 
of Courts of revenue are given in S. 109. 
They are the Courts of the Board of Re* 
venue, the Commissioner, the Collector, 
the Assistant Collector of the 1st Class, 
and the Assistant Collector of the 2nd 
class. Assistant Collectors of the 2nd 
Class have jurisdiction to try only certain 
specified suits the value of which does 

not exceed Rs. 100. Assistant Collectors 
of the 1st Class can try and determine 
suits of every description which are cog' 
nizableonly by a revenue Court. A Col¬ 
lector has, in addition to the powers of & 
Collector, the powers of an Assistant 
Collector of the 1st Class. We thus have- 
it that all original suits, which are cog* 
nizable only by revenue Courts, are 
heard by the Courts of Collectors and 
Assistant Collectors and by no other 
Courts. So far this is simple. We now* 
come to appeals. S. 119 classifies for ap- 
peal purposos certain specified classes 
of suits. It is not necessary to enumer¬ 
ate these suits. It is sufficient to say 
that the main suits so classified are suits- 
for arrears of rent and suits for profits. 
After those suits are excluded, an appeal 
lies in all the remaining suits from the 
original Court to the Collector (or to the 
Commissioner, if the Collector was the 
Court of original trial), Assistant Collec¬ 
tors'of the 1st Class being permitted to* 
hear, whon specially empowered, appeals 
from Assistant Collectors of the 2nd Class. 
From the appellate Court of a Collector or 
of a specially empoworod Assistant Collec 
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tor of the 1st Class, appeals lie to the Com¬ 
missioner and from the Commissioner 
appeals lie to the Board. The law here 
ha 3 not been materially altered. When 
we come, however, to appeals in the class 
of cases which we have noted as specially 
classified we find that there has been a 
very considerable change effected by the 
recent law. Formerly, when the final 
Court of appeal was not the Board of 
Revenue, the final Court of appeal was the 
Court of the Judicial Commissioner, but 
now a third final Court of appeal has 
been added in certain cases. In these 
classified suits of which suits for arrears 
of rent and profits may be taken as the 
outstanding class, where the decree is the 
decree of an Assistant Collector of the 2nd 
j Class, an appeal lies to the Collector or to 
a specially empowered Assistant Collector. 
The next appeal, however, does not lie to 
the Commissioner, but where the value 
of the original suit does not exceed 
Rs. 5,000 it lies to the District Judge 
and, where the value of the suit exceeds 
Rs. 5,000, it lies direct to the Chief Court. 
S. 119 B lays down particularly that 
there shall not be an appeal from the de¬ 
cision in appeal of a District Judge except 
in decrees passed in appeal from the ap¬ 
pellate decrees or orders of Collectors or 
lAssistant Collectors of the 1st Class. 

We thus have it that in a suit, such as 
the suit we are now considering, the Chief 
Court has no jurisdiction whatever in ap- 
^ peal. The first decree was passed by an 
Assistant Collector of the 2nd class. 
The appeal lay to the Court of the Dis¬ 
trict Judge and there the matter ended. 
jCan it then bo said that theso Courts are 
in any way subordinate to the Chief 
Court in respect of this particular matter? 
Wo are of opinion that it cannot so be 
said. This decision of ours is in agree¬ 
ment with the decision arrived at by 
Pandit Kanhaiya Lai, Judicial Commis¬ 
sioner in Kali Bakhsh Singh v. 13 hag wan 
- Das ( 1). This decision was passed on 
>' 12th March 1923. It is true that in a 
subsequent decision passed by Mr. Dalai, 
who was thon Judicial Commissioner, on 
30th August 1923 —Jagannath Prasad v. 
Beehu (2) —in which ho does not refer to 
Pandit Kanhaiya Lai’s decision, the con¬ 
trary view is taken. But with due res¬ 
pect to Mr Dalai wo are unable to accept 

(U A. I. R. 1024 Oudh 10. 

U) A. 1. R. 1021 Oudh 319—27 O. C. 80. 


his view. He based his view upon a de¬ 
cision of a Bench of the Judicial Com¬ 
missioner’s Court dated 14th September 
1922 in Chauharaja Bakhsh v. Kalka 
Pande (3). Ho omitted, however, to 
notice that this decision referred to 
the law as it was before the alterations 
which had taken plaoe at the time that 
Pandit Kanhaiya Lai gave his decision. 
In 1922 there were only two final Courts 
of appeal; the Court of the Board of Re¬ 
venue in certain cases and the Court of 
the Judicial Commissioner in other cases. 
All that the decision in Chauharja Baksh 
v. Kalka Pande (3) lays down is that, 
where a Court is the Court of final appeal 
the Court whoso decisions are subject 
to final appeal are Courts subordinate 
to the Court of final appeal, and that such 
Court of final appeal has revisional 
powers. That is a perfectly correct 
statement of the law as it then was with 
with which we agree, but does not follow 
that where, as here, this Court is not the 
Court of final appeal, the Courts con¬ 
cerned are subordinate to it and that this 
Court has revisional powers. The whole 
situation has been altered by the change 
in the law which has made the Court of 
the District Judge the Court of final ap¬ 
peal in such cases. The view taken by 
Pandit Kanhaiya Lai was that, where the 
original decree was a decree of an Assis¬ 
tant Collector of the 2nd Class, this 
Court had no powers in revision. Wo 
accept that view. According to that view 
the preliminary objection must succeed. 
We, therefore, dismiss this application 
with costs. 

S.J. Application dismissed. 

(3) A. I. R. 1923 Oudh 18. ” ' 
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Stuart, C. J. 

Rahim Bakhsh —Accused—Applicant. 

V. 

Emperor —Opposite Party. 

Criminal Revn. No 123 of 1927, De- 
cidodod on 23rd December 1927, from 
the order of 1st Addl. Sub-Judge, Bira 
Banki, D/-*8th Decomber 1927. 

{a) Evidence Act, S. bi— Guilt of joint pos¬ 
session of cocaine — Evidence of previous con¬ 
viction of tr a flicking in cocaine and history 
sheet opened by the police are inadmissible. 

lu order to establish the guilt of the accused 
ot joint possession of cocaine, evidence to the 
otiect that he had been previously convicted of 
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trafficking in cocaine, and that he was suspec¬ 
ted by the police with the result that a history 
sheet had been opened against him, was inad¬ 
missible in evidence. [P 21G C 2] 

(6) U. P. Excise Act (4 of 1910), S. 69— 
Previous conviction can be used after the de¬ 
termination of the accused's guilt. 

The evidence of a previous conviction can be 
used under the provisions of S. 69 to afford rea¬ 
son for enhancement of sentence after the ac¬ 
cused’s guilt has been determined. [P 216 C 2] 

Jagat Narain Mulla —for Applicant. 

H. E. Ghosh —for the Crown. 

Judgment. —Rahim Bakhsh and 
Nanhn were convicted by a Magistrate of 
the 1st Class of Bara Banki under the 
provisions of S. 60, Act 4, 1910, of 

being jointly in possession of twenty-five 
and a quarter tolas of cocaine. They ap¬ 
pealed to the Additional Sessions Judge 
of Bara Banki, who dismissed their ap¬ 
peals. Their applications in revision 
have been admitted by this Court. The 
following facts are clearly established. 
On 13th September 1927, at 8 A. M. 
certain premises in Bara Banki town were 
searched by police officers of the Bara 
Banki District. The promises in question 
consisted of three adjoining apartments 
standing side by side and connected with 
a varandah in front, situated in a sarai in 
Bara Banki. The premises were used as 
a tobacco shop. The doors of each apart¬ 
ment were socured with a locked padlock. 
The padlocks wore unlocked atid search 
was made in every apartment. In the 
largest apartment, which was used as a 
godown, was a largo stock of tobacco. In 
the other two apartments there were 
miscellaneous articles. There was no in¬ 
dication that either apartment was used 
for residential purposes. In one of the 
two other apartments was found a largo 
wooden box socured by two padlocks. 
Those two padlocks were unlocked, and 
inside the box were found throe locked 
receptacles. They woro unlocked. In one 
receptacle was found in separate phials 
cocaine amounting to twenty-five and a 
quarter tolas. Thoso are the facts. There 
c mnot bo to my mind the slightest reason¬ 
able doubt as to these facts. The sug¬ 
gestion that tho cocaine was planted by 
the police or anybody else is untenable; 
hut the question remains: In whoso pos¬ 
session wore thoso articles ? 

It is established beyond the possibility 
ot reasonable doubt that Nanhu, who is 
the brother of the husband of Rahim 
Bakhsh s sister, is the occupier of the 
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premises. I find it established on the 
evidence that the keys of the padlocks 
fastening the outer doors of the three ap- 
apartments were produced by Nanhu and 
that the doors were opened with those 
keys. It is further established (again 
beyond the possibility of reasonable doubt 
to my mind) that the largo box in whioh 
the cocaine’was found contained a variety 
of other articles, most of which admit¬ 
tedly belonged to Nanhu. Thus we have 
it that the cocaine was found in a looked 
box, which was inside a locked apart¬ 
ment of which Nanhu was the occupant, 
and that Nanhu had the key whioh 
opened the doors of that apartment. 

In order to establish the guilt o( 
Rahim Bakhsh, which the prosecution 

has suggested, was the guilt of joint pos* 
session, the prosecution produced certain 
evidence against him, The lower Courts 
should not have admitted a considerable 
portion of this evidence. I find that they 
permitted evidence to he produced to the 
effect that Rahim Bakhsh had been pre* 
viously convicted of trafficking in cocaine 
and that Rahim Bakhsh was suspected 
by the police with the result that a his* 
tory sheet had been opened against 
him. This evidence was inadmissible 
under the provisions of S. 54, Act, 1872, 
evidence on the original charge. Thej 
evidence of a provious conviction could bo 
used under the provisions of S. 69, Act 
4, 1910 to atlord reason for enhance* 
mont of sentence after Rahim Bakhsh s 
guilt had been determined but I find it 
clear that this evidence was admitted as 
evidence against him oa the charge. R 
should not have been so admitted, and 
I exclude it completely from considera* 
tion. The next evidence against him, to 
which I wish to refer, was the evidence 
that when the box was opened it wasdis* 
covered to contain notes to the value of 
Rs. 510. Tho Magistrato permitted the 
witnesses to givo ovidenco to tho effect, 
that Rahim Bakhsh had made a state* 

meat to tho police officers admitting the 
ownership not only of same of thoso notes 
hut of tho cocaine These statements 
can only bo considered as confessions 
inado to a police officer, and should not 
have been admitted under tho provisions 

of S. 25, Act I, 1872. After excluding this 
ovidonco, as it; should have boon excludec 
originally there remains against Rahim 
Bakhsh tho following evidence only. R 
is this: 
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There is evidence that, after the doors 
of these apartments had been opened, 
Circle Inspector Ram Prasad told Nanhu 
to produce the keys of the padlocks 
securing the big box, and that Nanhu 
•aid to the Circle Inspector, that the 
keys were with Rahim Bakhsh, that 
Rahim Bakhsh then produced the keys 
and that the box was opened. The cir¬ 
cumstances have to be looked at closely. 
The promises were not Rahim Bakhsh s 
promises. He had no connexion with 
the tobacco shop. It is truo that wit* 
nesses for Nanhu have deposed that 
Rahim Bakhsh occupied one or more of 
these apartments for residential pur¬ 
poses but that evidence has not been be¬ 
lieved by the Courts below, and I do not 
believe it. The case then stands, that 
Rahim Bakhsh has no known con¬ 
nexion with these premises. It is further 
proved on the prosecution evidence, that 
Rahim Bakhsh was at the time of the 
search, in a house some distance away 
from his shop. He was thence brought 
to the search. It is not suggested, that 
ho produced these keys (if he did produce 
them) from his person. The Circle In¬ 
spector says that Rahim Bakhsh went 
out of the room in which the box was 
into one of the other rooms, and brought 
keys from there. Now, if these facts 
stood alone, would they bo sufficient to 
show that Rahim Bakhsh was in joint 
possession of the cocaine ? I consider 
that they would not be ’sufficient. The 
keys were not on his person. That is 
clear. It was incorrect to say that ho 
had thorn. At the most the evidence 
shows that ho knew that thoro was a 


the police did not produce the padlock 
or key of the godown in which the main 
stock of the tobacco was kept, and pro¬ 
duced only the padlocks and keys of the 
two apartments, and the padlocks and 
keys of the box. There should have bean 
on this reckoning, if each padlock had a 
separate key, four keys for the padlocks, 
and one key for the receptacles. That 
is live keys in all. Now the search list 
states distinctly that there were five keys, 
one for each padlock and one for the re¬ 
ceptacles, and adds that the five keys 
were all on one bunch. The Circle In¬ 
spector has in bis evidence referred ex¬ 
plicitly to a bunch of keys containing 
five keys. There is not the slightest 
doubt as to the fact that Nanhu pro¬ 
duced the keys which unlocked the two 
apartments other than the godown. But 
if those keys were on the bunch, as they 
apparently were, the keys of the pad¬ 
locks on the box and tho keys of the re¬ 
ceptacles were on the same bunch, and 
Nanhu was the man who produced them 
all. If, after he produced them and had 
unlocked the doors, tho keys were left in 
one of tho apartments other than the 
apartment in which tho box was, and 
Rahim Bakhsh had been sent to fetoh 
them, this would not show that Rahim 
Bakhsh was in joint possession of the 
cocaine. It would almost seem that some¬ 
thing of this kind had happened. It is 
further noticeable that, in the first report 
made, Rahim Bakhsh is stated to have 
done a great deal more than what the 
evidence states that ho did, and in the 
search list he is also stated as having 
done more than what the evidcnco dis* 


bunch of keys in tho noxt room and that closes. No attempt was made to clear 
evidence is not sufficient to justify tho up this circumstance, 
finding. But, apart from that, thoro are I havo given tho case careful consi- 
some peculiar circumstances in con- deration. I am unablo to interfere in 
noxion with this evidence as to the keys, the case of Nanhu. On my finding the 
Tho evidence would appear to show that cocaine was found on his promises inside 
there wero five padlocks. a locked receptacle in a locked room and 

It would not necessarily follow that ho had tho key which opened the door 
there wore live keys because one koy might of that room. That much is clear. These 
open more than one padlock. Tho police facts justify his conviction. In the case 
search list, which was prepared on 13th of Rahim Bakhsh I do not consider that 
September 1927, on the spot, and which on tho evidence it is established that he 
has boon proved in evidence, mentions was in possession of this cocaine. It is 
only four padlocks. Tho five pillocks not for mo to discuss tho amount of suspi- 
should havo boon throe padlocks (ono cion against him. That is immaterial 
each on tho outer doors of tho three apart- to tho case. But there is not sufficient 
ments), and the two padlocks on tho admissible ovidonce which can justify a 
box. The reason why only four padlocks conclusion that ho is guilty. I therefore 
wore produced would appear to he that reject tho rovision of Nanhu and allow 
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the revision of Rahim Bakhsh. I see no 
reason to interfere with the sentence 
passed on Nanhu. The conviction and 
sentences passed on Rahim Bakhsh will 
be set aside and he will be set at liberty 
if he is not required upon any other 
charge. The fine, if paid by him, will be 
refunded. The order as to securities 
will of course be set aside. 

N.K. Revision allowed. 
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PULLAN, J. 

Mrs. Nan Greenwood —Petitioner. 

v. 

L. V. Greenwood —Respondent. 

Divorce Case No. 7 of 1927, Decided 
on 24th October 1927. 

Divorce Act (4 0 / 18G9), S. 10 —Indian Courts 
have jurisdiction to grant divorce which will be 
valid in British India to parties not domiciled 
here. 

Where neither of the parties are proved to 
be domiciled in India and therefore for pur- 
poses of international law no divorce can be 
granted to the party but the Indian Courts are 
authorized under tho Indian Divorce Act to 
grant a petition which will be valid for all 
purposes throughout British India where the 
parties are resident within tho jurisdiction of 
the Court and the adultery complained of has 
been committed in India. [P 218 C 2] 

Moti Lai Saksena —for Applicant. 
Judgment.— Mrs. Nan Greenwood has 
applied in this Court under S. 10, Divorce 
Act for dissolution of her marriage 
with Sergeant-Major L. V. Greenwood of 
the Gloucestershire Regiment. Tho peti¬ 
tion is not contested and a letter has been 
filed by the petitioner written, as she 
states on oath, by her husband which 
gives ample ground for divorce. It ap¬ 
pears from this letter that ho left his 
wife more than two years ago in order to 
live with another woman, a certain Mrs. 
Pearl Cottrell, who is mentioned in the 
petition. In this letter the respondent 
definitely refuses to m*ko any provision 
for the petitioner or to leave the woman 
with whom ho is living. There is, there¬ 
fore, prima facie a case entitling tho 
petitioner to a decree for divorce on the 
ground of adultery and desertion. 

Tho petitioner states and there is no 
reason to doubt her statement that thero 
is no collusion between herself and her 
husband, and and it is not necessary for 

£ \ ^ * * on his part in view 

of his admission of adultery and desertion 
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The only question which gives rise to 
any difficulty is that of jurisdiction. 
Neither of the parties is proved to be 
domiciled in India. The petitioner is an 
Irish woman and*the respondent is aQ 
Englishman. They were married in a 
Roman Catholic Church in Cork in South 
Ireland in the year 1915. They have been 
living in India since the year 1921. They 
are still resident inlndia and the petitioner 
states that she has no intention of leaving 
the country and that her husband before 
deserting her also expressed his intention 
of remaining in India when he obtains a 
discharge from the Army. But at pres¬ 
ent he is a Sergeant-Major in a British 
regiment and cannot as such acquire 
Indian domicile. Thus for purposes of- 
international law no divorce can be^ 
granted to the petitioner, but the Indian 
Courts are authorized under the 
Divorce Act to grant a petition, which 
will be valid for all purposes throughout 
British India, in any case where the par* 
ties are resident within the jurisdiction of 
the Court and the adultery complained of 
has been committed in India. I opine 
that the re?ent English enactment, the 
Indian and Colonial Divorce Act, 1926, 
has no application to a marriage cele¬ 
brated in what is now the Irish Free 
State. Both the required conditions are 
present in this case and I, therefore, de¬ 
cree this petition ex parte and grant the 
petitioner a divorce from her husband 
Surgeant-Major L. V. Greenwood. She 
will be at liberty to apply to this Court 
after expiry of six months from to-day to 
have her decree made absolute. At pres¬ 
ent no application is made for alimony, 
but the petitioner claims her costs. I 
allow tho costs of the petitioner which 
amount to : Rs. 20 for the stamp, Re* l 
for process foe, Rs. 2 vakalatnama and 
Rs 100, pleader’s fees according to tho 
certificate filed. 

N.K. Petition decreed. 


A I. R. 1928 Oudh 218 (2) 

PULLAN, J. 

Ram Sukh Dube and another —Defen¬ 
dants—Appellants. 

v. 

Rampat Teivari and another —Plaintiff 
and Defendant — Respondents. 

Second Appeal No. 278 of 1927, De¬ 
cided on 22nd December 1927, against 
decree of Addl. Sub-Judge, Fyzabad, D 

16th May 1927. 
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(a) Oudh Laws Act (18 of 187G), S.-9—Suil for 
pre-emption—Plaintiff and vendee having 
equal right of pre-emption in respect of the 
same property—Deciding the suit by lot is 
valid. 

Whore in a suit for pre-emption plaintiff 
and the vendee had an equal right of pre-emp¬ 
tion in respect of a certain property the trial 
Court, acting on this finding drew lots under S. 
9. The plaintiff being successful in the lots 
tho losing party appealed. 

Held : that S. 9, Oudh Laws Act, was cor¬ 
rectly interpreted and that a Court in a case of 
this kind was bound to have recourse to lots : 3 
0. C. 330, Foil, [P219 C1.2J 

(b) Oudh Laws Act (19 oj 187G), S. 10— 
Vendor should issue notice to all who have 
undtr the law of pre-emption a right to buy. 

The meaning of the section is not that after 
the vendor has agreed to sell the property to 
some person he should issue a notice to those 
persons who have a right of pre-emption as 
against the vendee, but that a person who in¬ 
tends to sell property, which is subject to the 
right of pre-emption, shall issue a notice to all 
persons who have under the law of pre-emption 
a right to buy : 3 0, C. 330, Foil, [P 219 C 2] 

R. D. Sinha and G. C. Sinha for Ap* 
pellant. 

Raj Bahadur for Rajeshri Prasad 
for Respondent No. 1. 

Judgment. —This is an appeal from 
the order of the Additional Subordinate 
Judge of Fyzabad in an appeal arising 
from a suit for pre-emption. The findings 
which are not challenged are that the 
plaintiff and tho vendee have an equal 
right of pre-emption in respect of this 
property. Tho Court below, acting on 
this finding, drew lots under S. 9 Act 18, 
1876, the Oudh Laws Act, and the 
plaintiff, being successful in the lots, tho 
appeal was dismissed. The decision is 
now challenged on tho ground that tho 
lower Court erred in law by deciding tho 
case by drawing of lots and this is tho 
only ground of appeal which has been 
argued. Tho appellant's contention is 
that whore tho vendee and tho pre*ornptor 
stand in the same position with regard to 
their right of “pre-emption,” S. 9, Oudh 
Laws Act, does not apply, because neither 
p of them can ho said to have a right of 
pre-emption against thoothor, hut, under 

S. 9, tho word “ pre-emption ” is not 
used and tho rulo that whore two or moro 
persons are equally entitled to such right 

tho porson to exorcise tho same shall ho 
determined by lot ” applies to tho right 
to buy or redoom such property and not 
to tho right to pre-empt such property. 
It is also argued that pro*oinption can 
only bo sought by a person who is entitled 



by law to receive notice from tho vendor 
of the property proposed for sale, and as 
the vendee in this case had the same 
right as the pro-emptor no such notice 
was due to the pre-emptor under S. 10. 
But here again tho learned counsel for 
tho appellant would have mo add certain 
words to the section. The section rules 
thatj any person proposing to sell any 
property in respect of which any person 
has right to pre-empt shall give notice 
to the porson concerned of the price 
at which he is willing to sell such 
property. Tho section does not say 

whore any person has entered into a 
contract to sell any property,” but only 

where any person proposes to sell any 
property,” and tho meaning of the section 
is not that after the vendor has agreed to 
sell the property to some'person he should 
issue a notice to those persons who have 
a right of pre-emption as against the 
vendee, but that a person who intends to 
sell property which is subject to the 
right of pre-emption, shall issue a notice 
to all persons who have under the law 
of pre-emption a right to buy. This ques-i 
tion was decided by the authority of tho 
late Court of the Judicial Commissioner 
of Oudh and I have to cover the same 
ground as tho Judicial Commissioners in 
their decision reported in Wali-ul - 
Ilak v. Ghani m ul’Huk (l), which has 
formed tho basis of the decisions in 
numerous subsequent cases. I have no; 
doubt that S. 9, Oudh Laws Act, was cor-[ 
rectly interpreted by the Judicial Com¬ 
missioners and that a Court in a case of 
this kind is bound to have recourse to* 
lots. I dismiss the appeal with costs. 

N.K. Appeal dismissed. 

(l) Liyouj 3. oT'cTwo. ’ 
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PULLAN, J. 

Baij Nath Upadhiya —Plaintiff—‘Ap¬ 
pellant. 

v. 

Ghazi Khan and another —Defendants 
—Respondents. 

Second Appeal No. 38 of 1927, Decided 
on 13th December 1927, against judg¬ 
ment of Dist. Judge, Fyzabad, D - 10th 
August 1927. 

Oudh Lent Act, Ss. 127 and 103 (2 )—Suit by 
landlord — lie must prove that defendant is tres¬ 
passer and he has option to eject him a s such. 

In order to bring a suit under this section tho 
landlord must show first that the defendant is. 


* 


J 
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retaining possession of the land without being 
entitled to such possession, and secondly that 
he himself has the option of ejecting him as a 
trespasser. [P 220 C 1] 

R. D Sinha and G. C. Sinha — for 
Appellant. 

Naim Ullak —for Respondents. 

Judgment. This is a second appeal 
from an order of the learned District 
Judge of Fyzabad. The plaintiff sued 
under S. 127, Oudh Rent Act, read with 
S. 108, Cl. (2) of the same Act, to recover 
a reasonable rent in respect of a certain 
plot, S. 127 provides that a person 
taking or retaining possession of land 
without being entitled to such possession 
may, at the option of the person entitled 
.to eject him as a trespasser, be treated as 
a tenant. In order to bring a suit under 
dbis soction the landlord must show first 
; that the defendant is retaining possession 
of the land without being entitled to such 
possession, and secondly that ho himself 
has the option of ejecting him as a tres¬ 
passer. There have been conflicting deci¬ 
sions both of this Court and of the 
revenue Courts as to the circumstances 

L- . F i I * | | cxn bo 

brought but there is no decision to which I 

have been referred which meets the pre¬ 
sent case In this caso there are two deci- 

TlTr . f Z 883 ’ 0,16 au Assis¬ 
tant Collector and one by a civil Court 

between those parties as to this land In 

both cases it was held that the present 

defondants had a title in the land It i 8 

not necessary to state here what their 

title is but it was then stated to be that 

of mortgagees. From that time till this 

they have continued in possession and 

only once that is ,n 1895, has any dispute 
arisen. At that time there were softie 
mont proceedings and this land was 
entered as being ,n the tenancy of the 
defendants bxla tasfia. An application 
was made to amend this ontrv, but ap¬ 
parently was not pressed, and no order was 
passed The entry, therefore remains 
But that is not sufficient cause for the 

titlo° acknow- 

ledged m ho year 1883 has ceased to have 
effect, still less that these are person? 
who tn he a3 landlord, can eject as t,e - 
passers. In my opinion the suit was 
rightly dismissed by the Courts below 
and I dismiss this appeal with costs. 

Appeal dismissed. 


Ansar Ahmad v. Samidan (Pullan, J.) 


1928 
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Pullan, J. 

Ansar .4/imar/—Appellant. 


Deoided 
order of 


r 


V. 

Samidan —Respondent. 

Misc. Appeal No. 54 of 1927, 

on 12th December 1927, against __ 

Dist. Judge, Fyzabad, D/- 15th July 1927 

(а) Mahomcdan law — Guardian—Mother eetn 
not be guardian o / her minor married daughter 

< ^ a homodan law the mother is dis 

qualified from the guardianship even of her 
jnmor daughter if she is married to a man who 
ts not related to the minor within the prohibited 

de f' eQ *- [P 220 0 2] 

(б) Guardmn and Wards Act , 5. 17 — Ap¬ 
pointment oj guardian . 

Where the law definitely lavs down that an 
appointment of a certain guardian cannol be 
made, it is not proper for the Court to die- 
regard the law oven in the interests of the 
minor. [P 220 C 1] 

Ghtilam Husain for Appellant. 

Ali Zaheer for Respondent. 

Judgment —This is an appeal from 
an order of the learned District Judge of 
Fyzabad appointing Mfc. Samidan to bo 

the guardian of her minor daughter in 
preference to the appoilanfc Ansar Ahmad 
who is the father’s brother of the minor. 
The learned District Judge has appointed 
the mother although he appears to be 
aware that her appointment is contrary 
to Mahomedan law, because ho considers 
that the child should not ho given over 

to the cue of her uncle who is understood 

by the .Judge to have denied her right to 
her paternal inheritance. It is not al* 
together clear what the appellant has 
done in this matter, but I understand 
from counsel that in an application for 
mutation of names in the revenue Courts, 
ho has supported an entry in the wajib' 
ul-arz which excludes females in this 
family from inheritance to landed pro* 
porty. Thore is nothing to show that ho 
himself has any adverso interest to the 
minor. But it is not so much tho dis* 
ability of tho appellant which must bo 
considered in this caso as tho disability 
of tho mother, and to that thore seems to 
be no answer. All tho authorities on 
Mahomodan law aro agreed that tho 
mother is disqualified from tho guardian¬ 
ship oven of her minor daughter if sho is 
married to a man who is not related to 
tho minor within tho prohibited dogreos.i 
In this caso Mt. Samidan has married ft 
man who is a stranger and, unler S. 17, 
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Guardians and Wards Act, a Court in 
appointing a guardian must make an ap¬ 
pointment “consistently with the law to 
which the minor is subject.” Where the 
jlaw definitely lays down that an appoint- 
iment cannot be made, it is not proper for 
(the Court to disregard the law even in 
'the interests of the minor. In this case 
it may be that it is not in the interests 
of the minor that the uncle should be the 
guardian, but it is nowhere suggested 
that these are the only persons who under 
the Mahomedan law could become the 
guardian of the minor. As a matter of 
fact I am told that in the mutation pro¬ 
ceedings the maternal grandmother is 
actually acting as the guardian of the 
child and, under the Mahomedan law, 
the mother's mother comes next to the 
mother in the order of priority among 
females who are entitled to be ap¬ 
pointed guardians—see S. 107, Wilson’s 
Anglo*Mahomedan Law, 5th Edn., p. 182. 
Under the circumstances I think it would 
be better if the lower Court should re¬ 
consider this question in view of the fact 
that the guardian appointed by the lower 
Court is one who is disqualified under 
the Mahomedan law, and I, therefore, set 
aside the order of the District Judge and 
roturn the case to him in order that he 
may reconsider the claim of the appellant 
along with those of any other persons 
who may be found willing to accept the 
guardianship. The appellant will get his 
costs in this Court. 

N.K. Case returned. 
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Stuart, C. J. and Raza, J. 

Madaru —Accused—Appellant. 

v. 

Emperor —Opposite party. 

Criminal Appeal No. GOG of 1927, Deci¬ 
ded on 16th December 1927, against order 
of Second Addl. Sees. Judge, Lucknow, 
D/- 19th Novoinbor 1927. 

(a) Penal Code S. 3oO Exception 1 —Assailants 
using slides — Member of one party slrxkxng by 
hatchet over the head of a member of another 
party who is empty handed—Death ensues — 
Murder is committed—Accused yets no benefit 
of Exception 4. 

When u brawl in taking place in which the 
aanailanta on both hitloa ure lining bticka u 
member of one Hide, who in ter Vent- a with a 
hatchet and btriLa over the head of u member of 
the other aide, who i* empty*handed and ig 


taking no active part in the fight and kills him 
in consequence commits murder and nothing 
less. Excep. 4, S. 300, I. P. C. has no applica¬ 
tion. [P 222 C 2, P 2*3 C lj 

(b) Criminal P. C., S. 374 —Accused rushing 
into brawl with heavy hatchet — Striking 
neighbour U'ho is undefended — Sentnce of 
death passed — The case does not justify 
clemency. 

When a man rushes into a brawl with a heavy 
hatchet and strikes with all his force one of his 
neighbours who is unable to defend himself 
upon the bead with the hatchet and kills him 
then it is not a case for the exercise of clemency 
and capital sentence should uot be reduced. 

[P 223 G i] 

J . Jackson and Ryder Husein—ior 
Appellant. 

//. K. Ghose, Govt. Pleader —for the 
Crown. 


Judgment.— Madaru, a Behna aged 25 
of Sahrawau, a village in the Unao dis¬ 
trict, has been convicted by the learned 
Additional Sessions Judge of Cnao of 
the offence of murder under S, 302, I.P.C. 
and sentenced to death subject to con¬ 
firmation by this Court. He appeals and 
the reference in confirmation is also 
before us. 

These are the facts : In this village 
the family of which Madaru is a member 
occupies a house which adjoins the house 
occupied by certain Pasis. Adjacent to 
the two houses is a rain water drain. 
The occurrence took place on the 16th 
July 1927. The rains having set in, the 
drain in question was overflowing. Unless 
it was cleared the water flowed into the 
appellant’s house. When cleared it spilled 
over into the Pasis’ house. It was over a 
dispute in relation to this trifling matter 
that Sadhu Pasi lost his life. What 
happened was this. Early in the day 
the Behnas had been diverting the water 
in such a manner that it spilled into the 
Pasis house. There had been a quarrel. 
Later Abdul, the appellant’s father, was 
again, in order to save his own premises, 
taking such action that the water accord¬ 
ing to the Pasis would flow into their 
house. This took place in the evening, 
and another quarrel then bogan. It is not 
very clear what was tho exact sequence 
of incidents in this quarrel, hut it is quite 
clear that five male members of tho Pasis" 
family and four male members of the 
Behnas* family appeared on tho scene. 
On tho Pasis’ sido wore Bhawuni the 
uncle, Puran and Sadhu deceased who 
wero own brothers and two men called 
Ilembraj and Mihi, who were cousins. 
On tho Behnas’ side were Nabi, and 
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Abdul who were brothers and Sardar and 
Madaru who were the sons of Abdul. 
Both sides indulged in the abuse and 
remonstrance usual to the members of 
their castes on such occasions and from 
words they rapidly came to blows. 
Bhawani and Puran on the one side 
received injuries and Nabi, Abdul and 
Sardar upon the other side received in¬ 
juries, the weapons used being lathis. 
They did not receive serious injuries, but 
Sadhu received injuries which caused his 
death. 

The evidence is that Madaru who at 
the time when the fight arose had been 
shaping a piece of wood into an agricul¬ 
tural implement came on the scene with 
a hatchet and struck Sadhu over the head 
with this hatchet a blow which penetrated 
into the bone of the skull and fractured the 
left parietal and the right frontal bones, 
injured the brain, and caused death within 
a very short period. Apart from the 
evidence of Puran and Bhawani there is 
the evidence of certain neighbours who 
witnessed the incident. Those neighbours 
are Bhawan Din, a Thakur, Ishur Din, a 
Brahman, and Ajudhia Prasad a Brahman. 
These three persons who were cross- 
examined at length and whose evidence 
has in no way been shaken in our opinion 
in cross-examination have deposed with 
certainty that tho deceased man Sadhu 
was taking no active part in tho fight and 
that at no time had ho used violence to 
any one. There is evidence which wo 
aceopt that ho had joined in abusing tho 
Bohnas, but tho attack upon him was not 
justified in any way as ho was stated by 
these witnesses to have boon empty- 
handed. Groat stress was laid down by 
tho learned counsel for tho appellant upon 
a statement made by Sub-Inspector Suraj 
Narain that Puran had stated to him on 
tho following morning that Sadhu had 
brought a shovel in order to clean out the 
drain. Wo do not considor that tho 
statement was admissible in ovidonco as 
tho provisions of S. 16?, Criminal P. C., 
had not been compliod with. But putting 
this statement at its highest, it would 
mean very little. Sadhu might have 
brought a spado with which to clean out 
tho drain and yot at tho same time been 
empty-handed when he was attacked H 0 
eould have brought tho spado and put it 
down. Wo havo the ovidonco of throe 
witness who are not showu to be biasod 
in any manner that Sadhu was empty- 


handed at the time that Madaru the 
appellant came and struck him a violent 
blow on the head with the hatchet. We 
have the hatchet before us. The blade 
is a heavy blade ending in a sharp edge. 
The blade is 5' long and l£" wide. The 
handle is 2 ft. long. 

Madaru refused to make any reply in 
the Committing Magistrate’s Court, and 
in the Sessions Court he made a simple 
denial. In his appeal from the jail for 
the first time he has suggested that he 
was not present on the spot. He clearly 
was present on the spot. He has not been 
able to meet in any way the evidence of 
the witnesses against him. It was open 
to him to have called as witnesses in his 
defence his father, Abdul and his uncle 
Nabi. He could not call his brother 
Sardar for Sardar was charged with the 
murder. Sardar has been acquitted of 
murder and sentenced to six months’ 
rigorous imprisonment for simple hurt. 
Ho has not so far appealed. But apart 
from his father Abdul and his uncle Nabi, 
ho has not attempted to call any of the 
neighbours who might have been in a 
position to see the occurrence. All the 
neighbours who have been called as wit¬ 
nesses havo deposed against him. It has 
been suggested in defence that the feelings 
of the Hindus and Moharnmadans in this 
village are so strained that no Hindu 
would give truthful evidence on behalf 
of a Mahomedan. Wo are unable to 
attach any value to that suggestion as we 
find that there is nothing to support it. 

Wo find the case to bo cloarly a case of 
murder. 

Tho learned counsel for the appellant 
put forward as his main defence that tho 
culpable homicide had been committed in 
a sudden fight in tho heat of passion upon 
a sudden quarrol. Ho did not contest the 
finding that his client had struck the 
fatal blow, but ho suggested that tho 
offonco committed was at tho worst 
culpable homicido not amounting to 
murder, and in any circumstances ho 
pleaded for a remission of tho capital sen¬ 
tence. Wo do not considor that Excop. 4, 
of S. 300, I. P. C. has any application,, 
because Madaru distinctly took unduo 
advantage ovor tho deceased man. When 
a brawl is taking place in which the 
assailants on both sides aro using sticks, 
a momber of ono side, who intervenes 
with a hatchot and strikes ovor tho head 
a membor of tho other side, who is empty* 
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handed and taking no active part in the 
fight and kills him in consequence, in our 
opinion commits murder and nothing less. 
Wo find that the appellant has been 
rightly convicted of murder. Wo believe 
the evidence of Puran and Bhawani in 
the main and we find that Bhagwan Din, 
Ishur Din and Ajodhia Prasad have told 
the truth. 

The question of sentence presents some 
difficulty. The murder was undoubtedly 
not premeditated. The victim had been 
using bad language, and the hatchet was 
being employed shortly before the quarrel 
by the appellant for a perfectly innocent 
purpose. We have given full weight to 
all the above facts, but at the same time 
we are obliged to take the view that these 
savage homicides are too prevalent in 
Oudh to justify the exercise of clemency. 

• When, as here, a man rushes into a brawl 
with a heavy hatchet and strikes with 
■all his force, as Madaru clearly did, one 
lof his neighbours who is unable to dofend 
[himself upon the head with the hatchet 
|and kills him wo are unable to reduce the 
capital sentence. Wo therefore dismiss 
the appeal, uphold the conviction and 
confirm the sentence and direct that 
Madaru bo hanged by the neck till ho be 
dead. 

N.K. Appeal dismissed. 
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Wazir Hasan and Pullan, JJ. 

Pahlad Singh —Defendant—Appellant. 

v. 

Suraj Bakhsh Singh and others —Plain¬ 
tiff and Dofondants—Rospondonts. 

Second Rent Appeal No. 32 of 1927, De¬ 
cided on 16th January 1928, from decree of 
Dist. Judge, Sitapur, D/- 9th April 1927. 

Oudh Rent Act (188G), Ss. 7 (a) and 108— 
Usufructuary mortgage of a share of a village — 
Mortgagor transferring proportionate share of 
his sir lands—Mortgagor in possession — Mort¬ 
gagee claiming for a share of profits on the 
footing of being cosharcr—Relationship of co- 
sharer is not created and no profits can be 
claimed—Mortgagor is the tenant of the mort¬ 
gagee and so liable only to pay rent—Oudh Laws 
Act (1876), 6’. 25. 

Out of tho eight annas share in a village 
owned by A four annas were transferred by way 
of a usufructuary mortgage to the plaintiff. 
Within his proprietary share of eight annas A 
held certain air lands and a proportionate share 
of the sir lands was transferred to tho plaintif! 
when the mortgage of four annas was roado in 
his favour. Plaintiff claimed for a share of pro¬ 


fits under Cl. 15 of S. 108. A had all along 
been in possession of his sir lands on the ground 
that tho relationship of cosharors existed bet¬ 
ween him and the plaintiff, 

Held : that once the usufructuary mortgage 
in favour of tho plaintiff was created in respect 
of the four annas sharo, A became a tenant with 
a right of occupancy in the proportionate area 
of tho sir lands by virtue of S. 25, Oudh Laws 
Act, 187G, if tho mortgage was made prior to 
the 1st January 1902, or an exproprietary tenant 
within the meaning of S. 7*A, Oudh Rent Act, 
188G, if the mortgage was effected after the 1st 
January 1902, in either case he was a tenant 
and was not liable to account to the plaintiff on 
the* footing of a cosharcr. [P 223 C 2; P 221 C lj 

H. N . Das —for Appellant. 

Tara Shankar —for Respondent 1. 

Judgment. —This is an appeal by 
Pahlad Singh, defendant 1, from tho decree 
of the District Judge of Sitapur, dated 4th 
April 1927, affirming tho decree of an 
Assistant Collector of tho First Class of 
the same place dated 23rd September 1926, 
in a claim for a share of profits under 

Cl. (15), S. 108, Oudh Rent Act, 1886. 
The facts as found by the Court below 
are as follows : 

Tho appellant, Pahlad Singh, held an 
eight annas share in village Kohrawan, 
pargana Misrikh, in tho district of Sita¬ 
pur. Tho remaining eight annas are 
owned by tho taluqdar of Ramkot, and 
with tho last-mentioned share we are not 
concerned in this appeal. Out of the 
eight annas owned by tho appellant four 
annas were transferred by way of a usu¬ 
fructuary mortgage to tho plaintiff and 
tho remaining four annas were sulr : 
sequently transferred by a similar mort¬ 
gage to ono Aziz Ahmad, who was made 
a pro forma defendant to the suit, out of 
which this appeal has arisen. Within 
his proprietary sharo of eight annas 
Pahlad Singh hold 110 bighas 5 biswas 
of sir lands. They woro specifically ex¬ 
cluded from tho mortgage in favour of 
Aziz Ahmad, hut it must bo taken that, 
a proportionate share of tho sir lands was 
transferred to the plaintiff when the mort¬ 
gage of four annas was made in his favour ! 
It is admitted that tho defendant-appel¬ 
lant, Pahlad Singh, has all along been in 
possession of his sir lands. 

This suit was founded on tho ground 
that tho relationship of cosharors existed 
between tho plaintiff and tho defendant, 
Pahlad Singh, and tho Courts below have 
decreed tho suit on tho same footing. 
This was obviously wrong. Onco tho 
usufructuary mortgage in favour of the 
plaintiff was created in respect of tho foui 
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annas share the defendant, Pahlad Singh, 
pecame a tenant with a right of occupancy 
in the proportionate area of the sir lands 
by virtue of S. 25, Oudh Laws Act, 1876, 
If the mortgage was made prior to the 1 st 
January 1902, or an exproprietary tenant 
within the meaning of S. 7-A, Oudh Rent 
Act, 1886, if the mortgage was effected 
jafter 1st January 1902. The result is 
[that in either case he is a tenant and is 
Ihot liable to account to the plaintiff on 
the footing of a cosharer. In the 
oharacter of a tenant under S. 25, Oudh 
Laws Act, he is liable to pay so mucli 
rent only as may be determined by the 
Deputy Commissioner under the provi¬ 
sions of the Oudh Rent Act, 1886. Ad¬ 
mittedly there has been no such deter¬ 
mination. As an exproprietary tenant 
*nder S. 7-A, Oudh Rent Act, he is liable 
to pay rent which shall be four annas in 
the rupee less thau the fair and equitablo 
rate payable by statutory tenants for land 
of the same class or classes of soil. In 
the present case, however, the parties 
agree that the profits which the Courts 
below have assessed in respect of the sir 
lands fairly and equitably represent the 
amount of rent which this land would bo 
liable to yield in the ordinary circum¬ 
stances and the defendant is entitled to 
the reduction of four annas in the rupee 
in the same amount. 

Wo accordingly allow this appeal and 
modify the decree of the Court below by 
giving to the plaintiff a decree against 
Pahlad Singh for three-fourths of 
Rs. 426*12-7 for the rent and three-fourths 
of Rs. 80 for interest previous to the in¬ 
stitution of the suit. We also grant the 
plaintiff a decree for interest from the 
date of the 9uit to the date of realization 
on the total amount of the two figures 
just now mentioned at the rate of 1 per 
•ent. per mensem As neither party has 
placed the true facts of the case in the 
pleadings wo think that the proper order 
as to costs would bo that they shall hear 
their own costs all through. 

N.K. Appeal allowed. 
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Stuart, C. J , and Wazir Hasan, J. 
Bishun Naram— Plaintiff—Appellant. 

v. 

Mazharul Uaq — Defendant—Respon¬ 
dent. 

Second Appeal No. 248 of 1907 p) 0 . 
eided on 20 th December 1927. " ’ 
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(a) Civil PJC., S. 35— Departure from prac¬ 
tice 0 } directing costs to follow event — Reasons 
mast be in writing — Discretion exercied on 
judicial principles—Appellate Court should not 
interfere. 

It is in the absolute discretion of the Courts 
as to how costs are to be awarded but where 
they do not follow the event the Court must 
give its reasons for departure from the practice 
of directing costs to follow tho event and those 
reasons must be in writing. It is well settled 
law that although the Court has full discretion 
in the matter ot awarding costs, that discretion 
must be exercised on judicial principles. Bur 
if that discretion has been exercised upon judi¬ 
cial principles, an appellate Court is not justi¬ 
fied in ‘interfering with the order passed : 
A. I. R. 1925 Oudh 099 ; 40 All. 558, Foil. 

m m [P 225 C 1] 

(c) Civil P. C. t S. 100— Interference of lower 
appellate Court with a non-appealable order [of 
awarding costs)—Second appeal lies. 

If the lower appellate Court has no right to* 
interfere with tho order ot the trial Court in 
the matter ol awarding costs the decision of 
the lower appellate Court is co itrary to law and 
is a proper subject for second appeal. But if 
the order of tho trial Court is of such a nature 
as to bo appealable to the lower appellate Court 
and tho lower appellate Court’s order is based 
upon a judicial discretion properly exercised, 
there can bo no second appeal. The question 
as to whether a second appeal lies or does not 
lie is largely academic, for it is always necessary 
to OKarnino the merits before tho question is 
decided. IP 225 C 1] 

Harish Chandra — for Appellant. 

Naimullah for Uyder Husein —for Ros- 
pondent. 

Judgment. —Tho facts of tho suit out 
of which this second appeal arises are as 
follows : — 

The plaintiff-appellant instituted a suit 
against Dilasa Ram vendor and Mazharul 
Haq vendee to enforce an alleged right o' 
pre-emption. He stated that the pro¬ 
perty in suit had been sold by the vendor 
to tho vendee for Rs. 1,500 but that the 
consideration had been falsely stated iD 
the deed of sale to bo Rs. 2,000. He had 
a right of pre-emption. This was ad¬ 
mitted by the vendee. Tho vendee, how¬ 
ever, asserted that the plaintiff had lost 
his right by refusing to purchase tho pro¬ 
perty. Upon tho facts thore was a find¬ 
ing, which is accepted as correct by the 
parties, that the amount of consideration 
was actually Rs. 2,000 and that the 
plaintiff had not refused to purchase the 
property. A docree was given on pay¬ 
ment of Rs. 2000. The plaintiff therefore 
failed on a very important point. The 
order as to costs gave now reasons of any 
kind. It merely said that if tho plaintiff 
paid tho amount due from him within 
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two months he would receive his costs 
from the vendee. The order as to costs 
was appealed against. 

The lower appellate Court in a care¬ 
fully reasoned judgment has decided that 
in the circumstances of the case neither 
the plaintiff nor the defendant was enti¬ 
tled to costs as each had failed in respect 
of a portion of his claim. He therefore 
directed that the parties should hear their 
own costs. An appeal has been filed 
against this appellate decree. 

As there has been some doubt in the 
past as to the question whether 4 a second 
appeal does or does not lie in such cases, 
the decision of this appeal was referred to 
a Bench. We state our findings upon it 
A second appeal can only lie under the 
provisions of S. 100, Civil P. C. The 
provisions of that section must be com¬ 
plied with absolutely. In this particular 
case a second appeal can only be justified 
if it bo found that the decision of the 
lower appellate Court is contrary to law. 
We therefore have to decide what is the 
law on the subject. 

The authority of the 'Court to award 
costs is regulated in the main by the pro¬ 
visions of S. 35, Civil P. C. It is in the 
absolute discretion of the Courts as to 
how costs are to be awarded, but where 
they do not follow the event the Court 
must give its reasons for departure from 
the practice of directing costs to follow 
the event and those reasons must bo in 
writing. It is well-settled law that 
although the Court has full discretion in 
the nutter of awarding costs, that discre¬ 
tion must be exercised on judicial prin¬ 
ciples. But if that discretion has boon 
exercised upon judicial principles, an ap¬ 
pellate Court is not justified in interfer¬ 
ing with the order passed. This rule has 
boon laid down in more than one decision. 
It was laid down by a Bench of the late 

Court of the Judicial Commissioner of 

•• 

Oudh in the caso of Ram Uhoros v. Ram m 
pal Singh (1) and it was laid down in 
Allahabad in the case of Radhe Shiam v. 
Behari Lai (2). If the lower appellate 
Court had no right to interfere with the 
order of the trial Court in the matter of 
awarding costs the decisions of the lower 
appullato Court is contrary to law and is 
a proper subject for second appeal. But 
if the order of the trial Court was of such 

(1) A.I.R. 1926 Oudh 099. ~~ 

(2) [1918] 40 All. 658—43 l.C, 478=10 A.L.J. 

692. 
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a nature as to be appealable to the lower 
appellate Court and the lower appellate 
Court's order is based upon a judicial dis¬ 
cretion properly exercised, there can be 
no appeal to this Court. 

We consider that the order of the trial 
Court was open to the objection that the 
Judge had not judicially exercised his dis¬ 
cretion. In the circumstances the lower 
appellate Court had a right to modify it. 
In its order of modification the lower ap¬ 
pellate Court judicially exercised its dis¬ 
cretion, and therefore no second appeal 
lies. The question as to whether a second 
appeal lies or does not lie is largely aca¬ 
demic, for it is always necessary to exa¬ 
mine the merits before the question is 
decided. If the Court below has decided 
the matter correctly and legally, an ap¬ 
peal would obviously fail even if it lay. 
Thus the question as to whether an ap¬ 
peal lies is not in practice of importance. 
It is of interest to note that the view en¬ 
unciated in the above decisions are views 
which were approved in a recent judg¬ 
ment of the House of Lords in the case of 
Donald Campbell & Co. v. Pollok (3). The 
procedure in the Courts in England 
differs in material particulars from the 
procedure in the Courts of India but the 
principle as laid down by their Lordships 
is the same as the principle in India. 
Where the discretion has been exercised 
judicially there should be no interference, 
but the discretion must be exercised judi¬ 
cially. 

Wo, therefore, dismiss this appeal with 
costs. 

N Appeal dismissed. 

(») [192T]~Xc7T3I. 
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/ PtJLLAN, J. 

Mathura and others —Defendants—Ap¬ 
pellants. 


v. 

Shambhoo Dayal and another —Plain¬ 
tiff and Defendant—Respondents. 

Second Appeal No. 27*1 of 1927, Deci¬ 
ded on 22nd December 1927, against 
decreo of First Sub*Judge, Bahraich, 
D/- 14th May 1927. 

Hindu Law—Debt incurred by father — Sepa¬ 
rated property oj sou cannot be proceeded 
ayainst. 

A Hindu son cannot bo compelled to pny hia 
futbor’s debt cut of his separated property either 
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in his 

death 

Disl. 


father’s life-time or after his father’s 
A. I. B. 1924 P. C., 50; 28 Bom. 3S3, 

[P 226 C 2] 

Mohammad Ayuh —for Appellant. 

Moti Lai Sahsena —for Respondent 1. 

Judgment. This is a second appeal 
from the order of the First Subordinate 
Judge of Bahraich confirming the decree 
of the Court t>f the Munsif allowing plain¬ 
tiff to recover ajsum of.Rs. 139-3-0 as price 
of certain goods which were attached and 
sold in execution of a decree. The decree 
was for a simple money debt and it was 
passed against the father of the plaintiff. 
It is proved that the plaintiff separated 
from his father in the year 1318 Fasli, 
that is, A. D. 1911. It has been proved 
to the satisfaction of the Court below that 
the property sold consisted of certain arti¬ 
cles of furniture which were the personal 
property of the plaintiff. I am asked in 
second appeal to find that the plaintiff 
was liable to pay his father’s debt be¬ 
cause under Hindu law it was his pious 
obligation to do so, that is, the proposi¬ 
tion before mo is that a Hindu son who 
has been separated from his father has 
the pious obligation to pay the personal 
debt of the father during the father’s life¬ 
time. I find that this proposition was 
not argued before the learned Hindu Judge 
who heard the appeal in the Court below 
and I have been asked to hold that this 
is the effect of the decision of their Lord- 
ships of the Privy Council reported in 
Brij Narain v. Mangla Prasad (l). It is 
true that in that judgmont their Lord- 
ships have approved of the decision of the 
Bombay High Court in Govind Krishna 
Gujar v. Sakharam Nararjan (2), in which 

it is laid down that the law is now well 
established that under the Hindu law the 
pious obligation of a son to pay his father’s 
debt exists whether -the father is doad or 
alive. I have referred to that ruling. I 
observe that it deals entirely with the 
case of a joint Hindu family where it is 
sought to execute a decree by selling the 
sons’s interest in the family property. 
The ruling of their Lordships of the Privy 
Council is intended to lay down certain 
rules as to the powers, rights, and duties 
of members of a joint Hindu family pro¬ 
perty in the matter of alienating or bur¬ 
dening the estate It has no application 
to the case of a •separated Hindu. As far 

(1) 199 (p; c 9 ) 24 P ' C ' 50=40 A 1 >-’95^5TT7a. 

(2) [1901] 2H Bom. 383=6 Bom. L. R. 344 


as I am aware, there is no authority for. 
the proposition that a Hindu son can be| 
required to pay his father’s debt out of 
his separated property either in his 
fathers lifetime or after his father’s 
death. I would refer to a ruling of the 
Madras High Court reported in Ram m 
chandra Jagannath Rao v. Visvesam (3), 
in which it was held that after partition 
the creditor could sue the son to recover 
the debt which was in existence before 
the partition from the joint family pro* 
perties allotted to the»son in partition. 
This proposition could only affect the 
present case if it were shown firstly that 
this debt was in existence before the par" 
tition and secondly that the property at" 
tached 'was part of the joint family pro" 
perty which came into the possession of 
the son. Neither of these pleas were 
raised 'at any time by the present appel* 
lant. It is too late for him to raise them 
now. I have no doubt that the suit has 
been decided correctly ^by the Courts be* 
low anl I dismiss the appeal with costs. 

__ A ppeal dismissed. __ 

(3 1 A. I. R. 1924 Mad. 682=47 Mad. 621. 
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Stuart, C. J., and Riza, J. 

Ram Dulari and another —Applicants. 


v. 


Mushtacj Ahmad and others —Opposite 
Party. 

Criminal Ref. No. 41 of 1927, Decided 
on 17th December 1927, made by Sess. 
Judge, Sitapur, on 26th September 1927. 

Criminal P. C., S. 544— In private prosccu * 
tion complainant must pay reasonable expenses 
of witnesses in advance, if not paid , Court has 
right to refuse to issue process—Criminal P.C., 

S. 208 (3). 

In private prosecution the complainant must 
pay the reasonable expenses of tho witnesses, 
although it is open to tho Local Government to 
make rules which would permit, in cortaiu 
cases, the liability to bo transferred to the 
Crown. Tho payment in respect of diet money 
and travelling oxpensos fall .under the head of 
other fees payable” and tho Court has a perfect 
right to insist upon those fees being paid in ad¬ 
vance before the processes are issued, and to re¬ 
fuse to issue process for tho attendance of wit¬ 
nesses unless the travelling expenses and diet 
money of such witnesses have been deposited by 
the complainant in advance. [P 227 C 1, 2J 

H. N. Misra —for Applicants. 

C. S. Zaman —for Opposite Party. 

U K. Chose —for the Crown. 

Judgment. —The question which has 
been referred to us for decision by Mm 
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learned Sessions Judge of Sitapur is whe¬ 
ther a Magistrate has a right to refuse to 
issue process for the attendance of wit¬ 
nesses in a case instituted on the complaint 
of a private person, unless the travelling 
expenses and diot money of such witnesses 
have been deposited by the complainant 
in advance. We are hero concerned only 
with a private prosecution, ft is clear 
to us that the provisions of S. 208 (3), 
Criminal PC., must he read subject to the 
provisions of S. 204 (3). If the complain¬ 
ant applies to the Magistrate to issue 
such process, unless he deems it unnecses- 
sary to do so for reasons to be recorded, an 
essential preliminary before the process is 
issued is the payment of the feos. Under 
S. 20, Court-fees Act (Act 7 of 1870) 
a High Court makes rules as to the 
fees chargeable for serving and executing 
processes issued by all Courts under its 
jurisdiction 'including criminal Courts. 
In Oudh, the Chief Court is the High Court 
for the purposes and the Chief Court Pas 
fixed the fees chargeable for the issue of 
such summonses, and has also regulated 
the travelling expenses and diet money of 
the witnesses. 

There can be no doubt as to the 
fact that in a private prosecution the 
complainant is under the legal obli¬ 
gation to pay the process fees before such 
'summonses are issued. The learned Ses¬ 
sions Judge would, however, distinguish 
ithe question of the payment in advance.of 
travelling expenses and diet money. He 
has referred to the wording of S. 208 (3), 
Criminal P. C. His argument is that as 
that section doos not say that the Magis¬ 
trate is not to issue process until the diet 
money and travelling expenses have been 
paid in advance, it must be taken that ho 
has no authority to order the diet money 
and the travelling expenses to be paid in 
ladvance. But this {provision has got to 
be road with the other provisions of the 
Code. In our opinion the payment in res¬ 
pect of diet money and travelling expen¬ 
ses fall under the head of “other fees pay¬ 
able” and the Court has a perfect right to 
(insist upon those fees being paid in ad- 
'vaco before the processes are issued. S. 
514, Criminal P. C , provides that, if the 
Local Government makes rules upon the 
subject a criminal Court may, if it thinks 
fitjorder payment, on the part of Govern¬ 
ment, of.all reasonable expenses of any 
complainant or witness attending for the 
purposes of any inquiry, trial or other pro¬ 


ceedings before such Court under the, 
Code. We take this to mean clearly that 
the general rule is that in private prosecu¬ 
tion the complainant must pay the rea¬ 
sonable expenses of the .“witnesses, al¬ 
though it is open to the Local Govern¬ 
ment to make rules which would permit,! 
in ‘certain cases, the liability to be trans¬ 
ferred to the Crown. We, therefore, are 
of opinion that the Magistrate’s order was 
a correct order and we return the papers 
to the Sessions Judge so that they may be 
returned to the Magistrate. 

N.K. Reference answered 


A I. R. 1928 Oudh 227 

Wazir Hasan, J. 

Behari —Defendant—Appellant. 

v. 

Ramkaran —Plaintiff —Respondents. 

Second Appeal No. 371 of 1927, Deci¬ 
ded on 23rd January 1928, against order 
of District Judge, Fyzabad, D/- 17th 
August 1927. 

Hindu Laic—Entry of daughter's name in 
revenue registers—She cannot acquire more 
than limited estate by adverse possession. 

Where a daughter’s name is entered in the 
revenue registers in place of her mother dis¬ 
tinctly on the ground that she is entitled to 
suoceed under the Hindu law as the daughter 
of her father, she acquires no better title by 
adverse possession than the limited title of a 
Hindu female which comes to an end on her 
death. [P 22S C 1] 

S. N. Roy —for Appellant. 

Bishesliar Nath —for Respondents. 

Judgment. —This is the defendant’s 
appeal from the decree of the District 
Judge of Fyzabad, dated 17th August 
1927, affirming the decree of the Munsif 
of the same place, dated 16th May 1927. 

The plaintiff-respondent claims title 
to certain zamindari shares in villages 
Khora sahas patti and Lakhimpur in the 
District jf Fyzabad. His case is that the 
property in suit belonged to one Bha* 
wanidin, that on his death it devolved by 
right of inheritance on Mt. Menda,.widow 
of Bhawanidin; that on the death of Mt. 
Monda in 1897 it devolved on Mt. 
Indorsona, daughter of Bhawanidin; that 
Mt. Indersena died in the year 1925 after 
having mado a transfer of the property 
in suit in favour of her daughter, Mt. 
Lakhpati; and that the plaintiff is en¬ 
titled as a reversionary heir on the death 
of Mt. Indersena. Tho Courts below have 
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decreed the suit. The only questions 
■which were argued at the hearing of the 
appeal were (L): as to whether the pos¬ 
session of Mt. Indersena was or was not 
adverse to the reversionary title, and (2) 
as to whether the plaintiff has succeeded 
in establishing that he was the sole re¬ 
versioner on the date of Mt. Indersena’s 
death. 

As to the first point the argument is 
that, according to the-family custom, Mt. 
Indersena was excluded from inheritance 
and consequently her possession was ad¬ 
verse. There is force.in the argument to 
this extent that there may be a cus¬ 
tom of exclusion of daughters; but in the 
circumstances of the cise I am clearly of 
opinion that Mt. Indersena’s possession 
was not adverse to the plaintiff’s titlo as 
a reversioner. Mt. Indersena’s name was 
entered in the revenue registers in place 
of her mother Mt. Menda distinctly on 
the ground that she was entitled to suc¬ 
ceed under the Hindu law as the daughter 
of her father. This being so, she acquired 
no better title by adverse possession than 
the limited title of a Hindu female which 
came to an end on her death. On the 
second point mentioned above there is a 
clear finding, according to ray reading of 
the judgment of the Court below, that 
the plaintiff was the sole reversioner 
of Bhawanidin. The finding is not viti¬ 
ated by any error of law or procedure and 
is conclusive. 

I accordingly dismiss this appeal with 
costs. 

N.K. Appeal dismissed . 
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Wazir Hasan, J. 

Jia Lal and another— Objectors—Ap¬ 
pellants. 

v. 

Mahommad Jlaroon and others —Dec¬ 
ree-holders—Respondents. 

Execution Decree Appeal No. 

1927, Decided on 18th January 
from order of Addl. Sub*Judge Fvz 
D/- 12th August 1927. 

Limitation Act , Art. 182 -Decree' pre 
by subordinate Court according to dircctu 

9 . . I M ^ ^ is the decree of r 

latctourt and not of the subordinate Cou , 

I ho decree prepared in the office of the 
rrdinato Judge according to the dir„ 
contained in the judgment of the apn 
Court is the decree of the Court of appea 


not a decree passed by the Subordinate Judge, 
and an application for execution within three 
years of the passing of the appellate judgment- 
is within time. [P 229 C 1] 

Naim Ullah —for Appellants. 

Radha Krishan —for Respondents. 

Judgment. —This is the judgment- 
debtors’ appeal in execution proceedings- 
against the order of the Additional Sub¬ 
ordinate Judge of Fyzabad, dated 12th 
August 1927. The last application for 
execution was made on 2nd June 1927. 
The question in the case is as to whether 
it is within the prescribed period of limi¬ 
tation. It is agreed that if the first ap¬ 
plication for execution made by the dec¬ 
ree-holders dated 8th February 1926, was- 
an application in accordance with law 
the application of 2nd June 1927 is- 
within limitation. The lower Court has 
held that the application of 8th Febru¬ 
ary 1926 was an application in accor¬ 
dance with law. I agree*with the lower 
Court, though the ground of my opinion 
is somewhat different from the ground 
on which the learned Additional Subor¬ 
dinate Judge based his judgment. The 
facts are these: The respondents decree- 
holders were defendants in a suit brought 
by the judgment-debtors appellants. 
There were a largo number of defendants. 
The suit was dismissed by the trial Court 
under decree of 27th September 1923. 
As to the costs the only order passed by 
the trial Court was that the suit was dis¬ 
missed with costs In the decree prepa¬ 
red in pursuance of the judgment of the 
trial Court separate costs wore allotted 
to so vend sots of the defendants. The 
plaintiffs appealed and the late Court of 
the Jud icial Commissioner of Oudh re¬ 
versed the order of the Court of first ins¬ 
tance as to soparato costs and directed a 
fresh decree to bo prepared showing 
apportionment of ono sot of costs in 
favour of each group of the defendants. 
The order of the Judicial Commissioner 

was passed on 10th April 1921. A fresh 
decree was proparod according to the 
directions contained in the order of the 
Judicial Commissioner by the Subordr* 
nato Judge. In their application for exe¬ 
cution of 8th February 1926 tlie respon¬ 
dents in Col. 3, which relates to the date 
of the decree, mentioned the data of the 
decree of the Court of first instance as- 
27th September 1923 and of the Court 
of appeal as 10th April 1924. 

It is contende1 that the ontry as to 
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both the .dates was erroneous and there¬ 
fore the application was not in accor¬ 
dance with law. I am unable to accept 
this contention. The date of the decree 
of the Court of first instance was certain¬ 
ly 27th September 1923 and the date of 
the decree of the Court of appeal must also 
bo taken to bear the dale on which the 
judgment of the Court of appeal was pro¬ 
nounced and this was admittedly the 10th 
April 1924. The entries in Col. 3 weie 
therefore perfectly correct. The decree 
which was prepared in the office ol the 
Subordinate Judge according to the direc¬ 
tions contained in the judgment) of the 
Judicial Commissioner was the decree of 
the Court of appeal and not a decree 
passed by the Subordinate Judge. The 
Subordinate Judge became functus officio 
after he had passed his decree of 27th 
September 1923 in respect of the case in 
which the docree was passed. When he 
carried out tho directions contained 
in tho judgment of the Judicial Com¬ 
missioner he simply acted in a ministe¬ 
rial capacity and the decree which ho 
prepared according to those directions 
was tho decreo of tho Court of tho Judicial 
Commissioner. Tho appeal fails and is 
dismissed with costs. 

N.K. Appeal dismissed. 
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Stuart, C. j., and Wazir Hasan, J. 

Zakaullah Khan —Appellant. 

v. 

Gulkandi and others —Respondents. 

Appeal No. 1 of 1927, Decided on 19th 
December 1927, from decree of Pullan, J., 
D/- 1th August 1927, in Execution 
Decree Appeal No. 21 of 1927 reported as 
A.I.R. 1927 Oudh 369 (1). 

Oudh Rent Act, S. 145 — Decree under, has the 
same meaning as it has under Civil V. C .— 
Total decretal amount exceeding Us. 500— Taxa¬ 
bility oj certain judgment-debtors falling short 
of Us. 500 — Execution against them after the 
lapse of three years can take place . 

Tho word "dccroo" in tho Oudh Rout Act has 
tho Kamo moaning as it has under tho Code of 
Oivil Procedure. A decreo is a formal oxpres- 
Kion of adjudication on tho whole and tho 
Court has to look at the total amount which tho 
decree involves, oven where tho decreo deter¬ 
mines liabilities of judgment-debtors inter se 
for an amount which is necessarily loss than 
tho total amount awarded.[P 223 C 2, P 230 C 1J 

Whoro a decree in a suit for profits brought 
under tho Oudh Rout Act awarded to tho plain* 


tiff against certain defendants a sum exceeding 
Rs. 5i0 but with a liability of below Rs. 500 in 
respect of some defendants, held that execution 
could take place against these defendants in 
respect of their separate liability under the 
decree after the lapse of three years from the 
date of the decroe. [P 229 C 2] 

Ghulam Hasan —for Appellant. 

Judgment. —Tho District Judge of 
Hardoi passed, on 22nd November 1927, 
an appellate decree in a suit for profits 
brought under the Oudh Rent Act. This 
decreo awarded to the plaintiff Rs. 
1292-2-8 in all with proportionate costs 
against three sets of defendants. It 
awarded Rs. 665-8*6 against Rahatullah 
Khan and others, Rs. 255-11-0 against 
Bakaullah and others and Rs. 370-15-2 
against Mohammad Ibadullah and others. 
Tho question which we have to cousider is 
whether execution can take place against 
Bakaullah and others in respect of their 
separate liability under this decree after 
the lapse of three years from tho date of 
tho decree. In order to arrive at a deci¬ 
sion on this point we have to consider 
the provisions of S. 145, Oudh Rent Act. 
In this section it is laid down that a 
process of execution shall not be issued 
on a decreo under this Act, when the 
application for the issue of tho nrocess is 
made after the lapse of three years from 
the date of the decree, unless the decree 
is for a sum exceeding five hundred 
rupees, in which case tho period within 
which execution may be had shall be 
regulated by the law for the time being 
in force as to the period allowed for the 
execution of the decreo of civil Courts. 

It is admitted that the application in 
execution, to which exception is taken, 
has been made within tho period allowed 
for tho execution of decrees of civil 
Courts. The question for determination 
is simply this: Aro wo to consider the 
words “for a sum exceeding live hundred 
rupees” applying to a decree, as denoting 
tho total amount to bo realized under tho 
decreo or aro wo to road the word “decreo” 
as denoting tho amount for which the 
judgment-debtors are liable individually 
under tho decroe, when there aro several 
judgment-debtors and tho decree separates 
their liabilities? Tho word “decree” in 
tho Oudh Rent Act has tho same meaning 
as it has under tho Code of Civil Proce¬ 
dure. A decreo is a formal expression of 
an adjudication which, so far as regards 
tho Court expressing it, conclusively 
determines tho rights of tho partios with 
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regard to all or any of the matters in 
controversy in the suit. A decree is thus 
a formal expression of adjudication on 
the whole and we have to look at the 
total amount which the decree involves, 
even where the decree determines liabi¬ 
lities of judgment-debtors inter se for an 
amount which is necessarily less than the 
total amount awarded. We consider 
that the learned Judge of this Court who 
has arrived at the same view has arrived 
at a correct view and we accordingly 
dismiss this appeal with costs. 

N.K. Appeal dismissed. 


A. I. R. 1928 Oudh 230 


Plaintiffs 


Raza, J. 

Gulab Singh and another- 
Appellants. 

v. 

Ali Begam —Defendant—Respondent. 

Second Appeal No. 1 of 1928, Decided on 
9th February 1929, against decree of Sub- 
Judge, Unao, D/- 20th September 1927. 

Oudh Rent Act (22 o] 1886), S. 60— Land 
granted to a person for planting grove without 
any contract to pay rent—He is not a tenant 

but a grove-holder — Revenue Court cannot 
eject him. 

A person who is holding land for planting 
grove and paying rent for it he is necessarily a 
tenant but a person to whom land is granted 
for that purpose without any contract to pay 
rent is not a tenant within the meaning of th'o 
Oudh Kent Act. Ho is a grovo*holder and is 
entitled to hold possession so loug as the land 
retains the character of a grove and pro¬ 
ceedings taken in ejectment against him in the 
revenue Court are without jurisdiction. But 
where persons are not holding the land as 
grove-holders but as tenants and are paving 
rent for the same as such and claim no rights 
as grove-holders in the ejectment suit then 
the proceedings taken in ejectment against 
them in the revenue Court are not without 
jurisdiction : G O. L. J. G30 ,md 1 O. C. 231 

Fo11 ‘ [P 231 C lj 

Badha Krishna— for Appellants. 

Niamatullah, Naimullah and Masih- 
uddin Faruqi —for Respondent. 

Judgment -This is an appeal from a 
decree of tho Subordinate Judge Unm 
dated 20th September 1927, sotting aside 
the decreo of the Munsif, South Unao 
dated 15th Novomber 1926. ' 

Tho dispute in this caso relates tn ,-l^f 

“ S /> 

1 bigha in 754 (soeond settlement) 906 


The plaintiffs were holding many plots 
including the plot in suit as the defen* 
dant s tenants. The defendant’s pre* 
decessor-in*title took proceedings against 
the plaintiffs in the revenue Court for 
their ejectment from the holding (in* 
eluding the plot in suit) treating them 
as a tenant paying rent. The plaintiffs 
contested the notice of ejectment but 
were unsuccessful. They were ejected 
from the entire holding including the 
plot in suit by order of the revenue 
Court and possession was delivered to 
the defendant’s predecessor*in*title in 
June 1915. The plaintiffs brought the 
present suit in April 1926 claiming the 
plot in suit as a grove. 

The learned Munsif held that the plain* 
tiffs were grove-holders of the plot in 
suit, that the revenue Court was not 
competent to eject them from the grove 
in suit, that the decision of the revenue 
Court was not binding on the civil Court 
which alone could take cognizance of 
a case for possession of groves of tenants 
and that the plaintiffs were entitled to N 
possession of the plot in suit which still 
maintained the character of a grove. Ho 
therefore decreed the plaintiffs’ suit for 
possession and damages. The defendant 
appealed and the result was that the 
learned Subordinate Judge disagreed with 
tho finding of the learned Munsif or> 
almost all the important points and dis* 
missed tho suit with costs. Tho plain¬ 
tiffs have now come to this Court in 
second appeal. 

So far as I see there is no substance in 
this appeal.- 

It has been found by tho learned Sub* 

ordinate Judge that tho plaintiffs were 

holding tho plot in suit as tenant and not 

as a grove-holder. Tho plot in suit 
formed part of their holding for which 
they wore paying rent to tho defendant. 
Tho plaintiffs are tho successors of one 
Rudr Singh who was holding many plots 
including the plot in suit as a tonant at 
the time of the first settlement. There 
were no trees on tho plot in suit at that 
time. Tho plot in suit was under cultiva¬ 
tion at that time and some trees were 
planted on tho plot sometime between the 
first and tho second settlement. Rudi 
Singh and his successors continued to pay 
ront for tho entire holding including the 
plot in suit and that rent was bilmukta 
rent for the entire holding. It was admit¬ 
ted by the plaintiffs in the ojectment suit 
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that Rs. 91 per annum was the bilmukta 
rent of the plot in suit and the other 
plots held by them as the defendant’s 
tenants. It was therefore found by the 
learned Subordinate Judge that the 
“ grove land in suit was liablo to pay¬ 
ment of rent under a bilmukta rent.” 
This finding of the learned Subordinate 
Judge is based upon admissible evidence 
and must be accepted in second appeal. 

I agree with the learned Subordinate 
Judge that a person to whom land is 
given for tbo purpose of planting grove 
• without any contract or agreement to 
'pay rent is not a tenant within the 
imeaning of the Oudh Rent Act, but he is 
necessarily a tenant when he is liablo to 
pay rent for the land let out to him. 
As pointed out in the case of Durga 
Prasad v Ram Charan (1) a person to 
whom land is granted for the purpose of 
planting a grove without any contract to 
pay rent is not a tenant within the mean¬ 
ing of the Oudh Ront Act. He is a grove- 
holder and is entitled to hold possession 
90 long as the land retains the character 
of a grove. The proceedings taken in 
ejectment against a gro*e*holder in the 
revenue Court are without jurisdiction 
and the civil Coutt can declare him to 
be a grove*holdor. The plaintiffs in this 
case were not, however, holding the plot 
in suit as grove*holders. They wore 

holding the plot as tenants and were 
paying ront for the same as such. They 
themselves claimed no rights as grove- 
holders in the ejectment suit. The pro¬ 
ceedings taken in ejectment against them 
in the revenuo Court woro not without 
jurisdiction. I think the learned Sub¬ 
ordinate Judgo was perfectly right in 
holding in this case that the docision of 
the revenuo Court is binding on the 
plaintiffs and their suit for possession of 
tho plot was not maintainable in the 
civil Court. As pointed out in tho case 
of Uinrao Singh v. M. Ale Raza Khan 
( 2 ): 

It may bo that there nro cases in which a 
tenant ejoetod from a cultivator)- holding must 
also give up his groves, as, for example, where 
the tenant holds cultivated lands and groves 
at a bilmukta rent in which case the groves are 
part of his holding. 

It is neither alleged nor shown that 
tho plaintiffs’ ancestor had planted tho 
treo< on the plot in suit with the per¬ 
mission or consent of tho landlord (dofen- 

(1) [1019] 6 O. L. J. I. C. 417. 

U) lls'JHJ 1 O. C. 231. 


dant’s ancestor). He and his successors 
continued to hold tho plot in suit as the 
defendant’s tenant and actually paid rent 
for the same as already observed. They 
never held the plot in suit as grove- 
holders and cannot he allowed to claim 
tho plot as grove-holders after their eject¬ 
ment from their holding. 

I think the learned Subordinate Judge 
was perfectly right in dismissing the 
plaintiffs’ suit. I dismiss the appeal 
with costs. The decree of tho lower 
appellate Court is confirmed in all 
respects. 

N.K. Appeal dismissed . 


A I. R. 1928 Oudh 231 

Pullan, J. 

Mohammad Shafi —Defendant—Appel* 
lant. 

v. 

Raunaq Ali —Plaintiff—Respondent. 

Second Appeal No. 3L1 of 1927, De¬ 
cided on 6th December 1927, against 
decree of Sub*Judge, Sitapur, D/- 2nd 
June 1927. 

Mahomedan haw—Marriage contracted with¬ 
in the period of i ddat is valid by lapse of time 
—Husband inherits wife's property. 

A marriage contracted within the period of 
iddat is a fasid marriage and being only fasid or 
vitiated by a temporary defect can give rise to a 
right of inheritance between the two parties. 
\\ here therefore marriage takes place within the 
period of iddat,the husband is entitled to inherit 
the wife's property under Mahomedan Law: 23 
Cal. 130; 41 Bom. 485, Hel. on. [1* 232 C 1, 2] 

Ali Jawad —for Appellant. 

Murli Manohar and G. N. Mukerji — 
for Respondent. 

Judgment. —The plaintiff in this case 
sued for possession of a house which was 
formerly owned by one Mt. Bahauti. Tho 
plaintiff based his claim on the fact that 
Bahauti was his legally married wife and 
that ho was her heir under Mahomedan 
law. The lower Courts have found that 
Bahauti, who was formerly a Hindu, was 
converted to Islam and married by nikah 
to tho plaintiff and this finding cannot 
ho challenged in second appeal. Tho 
caso has, however, come before mo because 
tho appellant has raised the question 
whether the marriage between tho plain¬ 
tiff and this woman was invalid under 
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Mahomedan law and whether, therefore, 
the plaintiff had no right of inheritance’. 
This plea is based on the plaintiff’s own 
statement that he married B ihauti three 
or four months after the death of her first 
husband. If tnis statement is to be taken as 
accurate, the period of iddat, which is four 
months and ten days, had not expired. 
This question was raised for the first time 
in the lower appellate Court, and no 
definite finding was passed as to whether 
the mailiage took place within the period 
of iddat; but the lower appellate Court 
has held that, even if-the marriage took 
place within that period, the plaintiff is 
entitled to inherit under Mahomedan law. 

Marriages under Mahomedan law are of 
three kinds. First there are valid mar- 
riage^, second there are marriages which 
are void (batil) and thirdly there are 
marriages which are fasid, a word which 
has been translated as “vitiated”. I have 
Veen asked to find that there is no essen¬ 
tial difference between marriages which 
are batil and marriages which are fasid 
on the authority of certain commentators 
on Mahomedan law, but the texts to which 
I have been referred, namely that in the 
Jamai-ur-Rumuz, Vol. II, p. 264, and that 
in the Rudd-ul-Muhtar, Vol II p 444 
which will be found in Aizunnissa Kha- 
toon v. Kanmonnisw ( 1 ), have not been 

% • n 3 commentators as 

being a correct statement of Mahomodin 

law. Both these authorities are lns~d 
on the Dur-ul-muhtar and that commen¬ 
tary undoubtedly admits a distinction 
between batil and fasid, and lays down 
definitely that in the case of a fasid mar¬ 
riage the custom of dower is obligatory. 
If the dower is obligatory, the marriage 
cannot be altogether void, and the general 
opinion of the commentators is that a 
fasid marriage which is vitiated only bv 
some temporary defect, can become valid 
iwhen the defect is removed. There is no 

question that a marriage contracted with¬ 
in the period of iddat is a fasid marriage 

In acase of this kind the only objection 

to the marnage ,s that a certain period 
has not elapsed since the death of the 

first husband and this is a defect which 
can be removed by more lapse of time. Mr 
Amir Ali f in his book on \f,,i *1 

Law, 4th edn., Vol. II 
has given a detailed stafr> I a ! 1< ^ 
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batil and a marriage which is fasid 
He says: 

Connexions which are unlawful in themselves 
are null and void ab initio (batil) and crette no 
civil rights and obligations betwee 1 the parties. 
1 be wife has no right of dower against the hus¬ 
band and neither of them is entitled to inherit 
from the other. 

As to invalid or fasid marriages he says: 

i arriages which are not vitiated and reudered 
i legal by a radical defe -t of the character above 
described, stand on a different footing. In such 
case* also the children ire legitimate. 

Mr. Tyabji in his Principles of Mukaur 

madan law', 2 ndcln. p. 162, says: 

1 . P[°hibition by iddat is a more temporary 
pro nbition (ac^rding to the view taken by the 
Hanafi school), for the marriage would be valid, 
it it were celebrated a few months latar; it is. 
tile re to re, considered more favourably by the 
law than a mirriage that cm never be valid. 

Mr. Abdur Rahim in his book on 

Muhammadan Jurisprudence, at p. 330, 
says that 

f fasid mirriage, although it may be annullod 
y le Court, when the fact is brought to its 
notice, is treated as capable of giving rise to 
certain legal effects. b 6 

Those views of the commentators are 
accepted in a decision of the Bombay 
High Court of the year 1917, Tajbi v. 
Aloivla Khan (2), whore their Lordships 

held at p. 496 that 

mirriage with a temporarily prohibited 

woman, if consummated, may have legal con¬ 
sequences. ' 

Ihey mention four principal oon* 

sequences : right to dower ; obligation 

to peiform iddat; legitimacy of issue; 

t ie est ihlishment of nasab or paternity. 
At p. 499 they say that 

an examination of the text-book writers, old 

aud relatively modern, puts it beyond all doubt 

a in numerous instances of temporary prohi* 

ntion, all the legal consequences of marriage 

may follow, if i u fact there has been consum¬ 
mation. 

It is true that I have been referred to 
no case in which a husband has claimed 
to inhorit from a wife where he married 
within the period of iddat but, in view 
of the authorities which have boon oited, 

I am prepared to hold that such a mar* 
i iago being only fasid or vitiated by a 
temporary defect, can give rise to a right 
of inheritance between the two parties. 

I. theroforo, dismiss this appeal with 
costs. 

Appeal dismissed 


N.K. 


is 


U) [1996] 23 Cal. 130. 


(2) [1917] 41 Bom. 485=3‘J I. C. G03 = 19 Bom- 
L. R. 300. 
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Stuart, C. J., and Raza, J. 

Raj Fateh Singh —Plaintiff — Appel* 
lant. 

v. 

Baldeo Singh and another —Defendants 
—Respondents. 

First Appeal No. 39 of 1927, Docided 
on 10th January 1928, from decree of 
Sub-Judge, Bahraich, D/- 23rd Decem¬ 
ber 1926. 

(а) Evidence Act. S. IS —Statement ly an 
agent authorized to make admissions is ad¬ 
missible. 

Statements made by .an agent to a party to 
proceedings in circumstances, which show that 
they are oxpressly or impliedly authorized to 
make the admissions are admissible in evidence. 

[P 235 C 2, P 236 C I] 

(б) Evidence Act, S. 13— Judgment in pre¬ 
vious suit is admissible to prove illegitimacy. 

Judgment in a previous suit is admissible in 
evidence under S. 13 to establish the illegiti¬ 
macy of a certain person: 12 All, 1 (F. D ). Foil. 

[P 236 C 1) 

(c) Evidence Act, S, 32— Statement of a de¬ 
ceased person about relationship before contro¬ 
versy is admissible. 

A statomont by a deceased porson as to the 
existence *of relationship, the person having 
special means of knowledge, and the statement 
being made before the legitimacy of a certain 
person was called in question, is admissible in 
evidence. [P 236 C 2] 

(d) Hindu Law—An illegitimate son cannot 
succeed a collateral as an heir. 

There is distinct authority for holding that 
an illegitimate son is not a collateral heir. By 
an exceptional rule ho t ikes his father’s estate 
by the right of inheritance and also 6ucceds 
by right of survivorship. But there is no 
authority for holding that ho succeeds to the 
estate of collaterals as an hoir: 2L All. 30, Foil. 

[P ‘217 C 1] 

Niarnatullah, Alt Zahccr % Radha 
Krishna and S. N. Srivastava — for Ap¬ 
pellant. 

Bishcshar Nath —for Respondents 1 
and 2. 

Judgment. —This is a plaintiff’s ap¬ 
peal -against the decree of the learned 
Subordinate Judgo of Bahraich, dated 
23rd December L920, dismissing the 
plaintiff’s suit. Tho suit was originally 
•for tho possession of throo villages, 
llarakhpur, Bojhia and Dharainpur, and 
the superior proprietary rights in Lai 
Bhojia. All tlioso villages are situated in 
tho Nanpara tahsii of tho Bahraich Dis¬ 
trict. Tho plaintiff’s case svas that this 
property originally belonged to a certain 
Bakhtawar Singh, from whom it des* 


r. Baldeo Singh 

cended to Bakhtawar Singh's son Raghu- 
nandan Singh, whodied on 27th February 
1892, leaving a widow Indra Kuar and 
two daughters Bhagwant Kuar and Sukh- 
raj Kuar. The plaint proceeded that 
after the .death of Raghunandan Singh 
indra Kuar had succeeded to the property 
with tho estate of a Hindu widow, that 
she died on 20th Juno 1894, and was then 
succeeded by her two daughters, Bhag¬ 
want Kuar and Sukhraj 1 Kuar, who held 
the estate of daughters in the property, 
that Sukhraj Kuar had died on 20th 
January 1908, that her sister Bhagwant 
Kuar then obtained a daughter’s estate in 
the whole property, that Bhagwant Kuar 
died on 18th September 1920, that on that 
date the succession opened to Amir Singh 
the plaintiff’s father, and that Amir 
Singh having died on 2nd September 
1924 the plaintiff, as the heir of Amir 
Singh, was entitled to succeed to the pro¬ 
perty. Amir Singh was the son of Mahi- 
pat Singh. Mahipat Singh was the son 
of Ram Singh. The plaintiff’s case was 
that Ram Singh and Bakhtawar Singh 
were brothers, being the sons of Chheda 
Singh and that his fathor Amir Singh 
was the nearest collateral on the date of 
Bhagwant Kuar’s death. The suit was 
instituted against Baldeo Singh, 'the 
husband of the deceased Bhagwant Kuar, 
who was in possession of a portion of 
the property and also against Sardar 
Karara Singh, who had purchased 
llarakhpur from Bhagwant Kuar and 
Sukhraj Kuar on 23rd July 1895 for 
Rs. 100,000 and had purchased Bojhia 
from Baldoo Singh on 15th October 1923, 
for Rs. 200,000. Later Kailash Kuar, 
the second wife of Baldeo Singh, was im¬ 
pleaded as a defendant. Other persons 
had boon joined as defendants, .but the 
plaintiff subsequently withdresv the- suit 
against them. 

Tho array of parties when the suit 
proceeded to evidence was Raj Fateh 
Singh, plaintiff-appellant on one side, and 
Baldeo Singh and his wife Kailash Kuar 
together with Sardar Kara in Singh on 
tho other. Sardar Karam Singh contested 
tho suit taking, amongst other pious, the 
plea that neither Ram Singh nor Bakh* 
tawar Singh was the legitimate son of 
Chheda Singh. Baldeo Singh did not 
directly state that Bakhtawar Singh and 
Ram Singh wore illegitimate, hut ho re¬ 
fused to admit tho pedigree set up by tho 
plaintiff and thereby put tho plaintiff to 
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proof. Baldeo Singh asserted a title in 
himself based upon allegations that 
Raghunandan Singh had left a full estate 
under a will to Indra Kuar from whom 
the estate had descended with full pro¬ 
prietary title to his deceased wife Bhag- 
want Kuar, and he took the plea that he 
was the heir of Bhagwant Kuar. He ac¬ 
cepted the transfer in favour of Sardar 
Ivaram Singh in respect of both of 
Harakhpur and Bojhia. Issues were 
framed. The first three issues were con¬ 
cerned with what the learned Subordi¬ 
nate Judge considered to be the question 
that should be decided first. That was 
the question as to whether Bakhtawar 
Singh and Ram Singh were the legiti¬ 
mate sons of Chheda Singh, and the 
learned Subordinate Judge proceeded to 
take evidence upon these issues; after 
hearing this evidence he arrived at the 
finding that Bakhtawar Singh and Ram 
Singh were illegimate sons of Chheda 
Singh from separate mothers. Having 
arrived at this finding he arrived at the 
subsequent finding that under the Mitak- 
shara law Amir Singh had no title to 
succeed to the property of Raghunandan 
Singh. It is necessary to state here a 
a pecular feature of the conduct of the 

case. Sardar Karam Singh stood, if the 

plaintiff succeeded, to lose both Harakh¬ 
pur and Bojhia villages for which he had 
paid Rs. 300,000. Provided he retained 
his title to Harakhpur and Bojhia, it 
would ordinarily be of no interest to him 

what happened to the remaining property 
in suit. 

After the plaintiff’s evidence had been 
recorded in full on these issues, Sardar 
Karam Singh, acting in conjunction with 
Baldeo Singh and Kailash Kuar, opened 
evidence. Five witnessess had been 
called for the dofenco up to 17th March 
1926. On 20th March 1926, Sardar 
Karam Singh paid Rs. 15,000 in cash to 
the plaintiff-appellant, and the plaintiff- 
appellant withdrew the case against Snr- 
dar Karam Singh and renounced his claim 
to Harakhpur and Bojhia, leaving Sardar 
Karam Singh in uninterrupted possession 

and enjoyment of those villages. Baldeo 

Singh and Kailash Kuar, who were no 
party to this arrangement and had noth¬ 
ing to gain by it continued to call ev - 

fTi m r, their ev ^ence was con- 

cludecl they filed an .^pii^tjon H 

September 1926, pointing out that thev 

had all along doniprl 

h aeniecj the case assorted by 


the plaintiff in respect of the pedigree 
and that this case involved a decision as 
as to whether Bakhtawar Singh and Ram 
Singh were the legitimate sons of Chheda 
Singh, and that they had accepted the 
explicit assertion of Sardar Karam Singh 
that these two persons were illegitimate, 
but that being apprehensive as to what 
might be considered to result from the 
withdrawal of Sardar Karam Singh from 
the suit, they wished to re*assert their 
position, and to state that they wished the 
evidence produced by Sardar Karam'Singb 
to be considered as 'evidence for them. 
The learned trial Judge accepted their 
plea and decided the suit in accordance 

with it. On 12th January 1926 Baldeo 
Singh and Kailash Kuar clearly joined 
Sardar Karam Singh in his application 
that evidence should be taken on'the first 
three issues and that the three issues 
should be decided as preliminary. The 
first three grounds of appeal impugn the 
action taken by the learned trial Judge. 

The position taken by the learned coun' 
sel for the appellant *is, that, as Sardar 
Karam Singh had retired from the case and 
as ho alone had asserted the illegitimacy 
of Bakhtawar Singh and Ram Singh, the 
Subordinate Judge had no right to decide 
whether those persons were or were not 
legitimate. Ho asserted in effect that 
Baldeo Singh and Kailash Kuar were 
estopped in the matter, and that they had 

no right to have the plea determined. 
We do not agree with the learned counsel 
on this point. It is perfectly clear that 
Baldeo Singh and Kailash Kuar put Raj 
Fateh Singh to the proof of the predigree. 

It was for him to prove that Amir Singh 
was the nearest collateral to Raghunan* 
dan Singh at the tirao of Bhagwant 
Kuar s death. A necessary step to the 
proof of this case was to establish that 
Ram Singh and Bakhtawar Singh were 
the legitimate sons of Chheda Singh. 
The learned trial Judge took a proper 
course in recording ovidence upon these 
issues and in deciding these issues, in 
spite of the fact that Sardar Karam 
Singh had retired from the suit, the 
plaintitl-appellant having withdrawn the 
suit against him. 

Wo now come to the next plea raised 
in the appeal which contests the finding 
of fact that Ram Singh and Bakhtawar 
Singh wero illegitimate. The main evr 
denco upon this point is documentary 

evidence. Chheda Singh was the pro' 
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prietor of the Isanagar estate. It is ad* 
mitted that he died about 1811 A. p. 
He was succeeded by his son Ranjit 
Singh. Ranjit Singh was recognised 
by the British Government after 1857 as 
the proprietor of the Isanagar estate. 
He obtained a sanad and his name is re¬ 
corded as taluqdar of the Isanagar estate 
in the Kheri District. It was entered as 
120 in List I and as 51 in List II of the 
Lists prepared under Act 1 of 1869. It 
is further admitted that Chheda Singh had 
born to him four sons: Ranjit Singh, Ram 
Singh, Bakhtawar Singh and Jagat Singh. 
Jagat Singh died childless. In addition to 
the property in the Kheri District there 
was property in the Bahraich District. 

We-find from Ex. 22 that Mahipat Singh, 
the son of Ram Singh, instituted in 1888 
in the settlement Courts a claim for the 
village of Urgurwa in the Bahraich Dis¬ 
trict, which stood in the name of Ranjit 
Singh, on the ground that this village 
had been granted to his father as muafi. 
Wo further find that Mahipat Singh 
claimed under-proprietary rights in 1870 
from Ranjit Singh in respect of a village 
called Raipur in the Kheri District from 
the settlement Courts. In respect of the 
property now in dispute we find that 
there was a suit, which terminated by 
an order of the Commissioner of Fyzabad 
in 1870, in which Bahraich property was 
the subject of dispute between Ranjit 
Singh and Raghunandan Singh, the dis- 
/ puto terminating in a portion of the pro¬ 
perty being allotted to Raghunandan 
Singh and a portion of the property being 
allotted to Ranjit Singh. The question 
of the legitimacy of Ram Singh and 
Raghunandan Singh is discussed in these 
proceedings. Wo shall tako first the case 
of Ram Singh. In tho Bahraich proceed¬ 
ings wo find that Mahipat Singh’s agent’ 
Azimulla, holding a properly executed 
power-of-attornoy, made a statement be¬ 
fore tho Court, on tho 31st July 1869,-of 
which Ex. A-37 is a cortilicd copy. In 
& this ho dourly stated that Chheda Singh 
had been legally married to two wives. 
From one wifo ho had no issue. From 
the other wifo ho had as issue Jagat Singh 
and Ranjit Singh. He continued that 
Chheda Singh had two wives (as he calls 
thorn) to whom ho was not married; in 
other words, that ho had two mistresses 
and that Bakhtawar Singh was born from 
one mistress and that Ram Singh was 
horn from tho othor mistress. 
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The case in respect of Urgurwa and 
other villages was not affected by con¬ 
sideration of the legitimacy of Bakhtawar 
Singh and Ram Singh. The Settlement 
Ollicer dismissed it becauso he found that 
Mahipat Singh had never held a separate 
kabuliyat. In respect of the claim to 
Raipur we find that Saktu Lai, who was 
the agent of Mahipat Singh, made a state¬ 
ment before the Settlement Officer, a 
certified copy of which is Ex. A-22, 
in which ho is recorded as having 
said:“ My principal- is a bastard. My 
claim in Bahraich was dismissed.’' 
Tho Settlement Officer dismissed the 
claim in Ex. A-18, finding that Mahipat 
Singh had failed to make good a claim 
for sub-settlement. The claim to sub¬ 
settlement was based, not upon Mahipat 
Singh’s relationship to Chheda Singh, 
but on an alleged parwana of the year 
1828 A. D. It respect of Bakhtawar 
Singh wo find a judgment (Ex. A*10) in 
which the Commissioner of Fyzabad 
states as follows: 

There is little, if any, dispute about most of the 
facts. Tho illaqa originally belonged to some 
Banjaras, who are said to have robbed their 
neighbours and to have become so troublesome 
that in the year 12*24 Fasli, the Nizam Hakeem 
Mahdi Ali Khan determined to crush them and 
called on the neighouring taluqdars for assis¬ 
tance. Chheda Singh, Taluqdar of Isanagar had 
died in 1219,F, leaving a legitimate sou Ranjit 
Singh, tho present taluqdar, then a year old, 
also an illegitimate soil Bakhtawar Singh, 
father of Raghunandan Singh, who was grown 
up and who became manager on Chheda 
Singh’s death. 

Now, if these documents to which we 
have referred are admissible in evidence, 
it would be difficult to find, in our opin¬ 
ion, evidence more cogent or more re¬ 
liable to establish that neither Ram 
Singh nor Bakhtawar Singh was the 
legitimate son of Chheda Singh. There 
is a clear admission of two agents of 
Mahipat Singh, the son of Ram Singh, 
that Ram Singh was not legitimate. 
There is tho clear finding of a Court that 
Bakhtawar Singh was admitted by his 
own son Raghunandan Singh not to be 
legitimate. The learned counsel for the 
appellant has devoted considerable 
argument to show that these documents- 
are not admissiblo in evidence. Wo con¬ 
sider that Aziin Ullah’s statement 
(Ex. A-37) and Sakhtu Lai’s statement 
(Ex. A*22) aro certainly admissible in 
evidence under, amongst other sections, 
S. 18, Act 1, 1872. They were state¬ 
ments made by an agont to a party to\ 
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proceedings in circumstances, which, in 
our opinion, show that they were expressly 
or impliedly authorized to make the admis¬ 
sions. They thus fall under the head of 
admissions and they are admissions by 
Mahipat Singh who was the father of 
Amir Singh under whom the plaintiff 
claimed. They are, we consider, also 
admissible under the provisions of S. 
13, Act 1, 1872 as establishing an in¬ 
stance in which the legitimacy of Ram 
Singh was denied They may also be 
admissible under Ss. 32 and 50, hut that 
point need not be decided. It is suffi¬ 
cient that they are admissible. The 
judgment (Ex A* 10) stands, however, on 
a different footing. It can bo 'admitted, 
if admitted at all, only under the pro¬ 
visions of S. 13. Applying what we con¬ 
sider to be the principle laid down in 
the decision of a Full Bench of the 
Allahabad High Court: the Collector of 
Gorakhpur v. Palakdhri (L). we consider 
that this judgment is admissible in 
evidence under S. 13 to establish the 
•illegitimacy of Bakhtawar Singh. The 
judgment, as will be seen, states that 
there was practically no dispute as to 

the fact that Bakhtawar Singh was 
illegitimate. 

Now it is to be noted here that the 
parties in this suit appear to have 
accepted this position. The dispute 
did not turn upon the question as ‘to 
whether Bakhtawar Singh was or was 
not illegitimate, hut on the question as 
to whether the property, which had been 
granted as a reward for the assistance 
given by Bakhtawar Singh in quelling 
the raids of the Banjaras, had been gran- 
ted to him or to Ranjit Singh or to 
both jointly. Nothing turned upon the 
determination of the question of legiti¬ 
macy between the parties hut the relation¬ 
ship was clearly stated by both parties 
in order to enable the Court to under¬ 
stand the situation, which was that 
riakhtawar Singh made no claim to the 
Isanagar taluqa because he was legiti¬ 
mate that he was in fact illegitimate 
and that he was acting as manager of the 
Isanagar taluqa on behalf of the minor 
Ranjit Singh. Such being the case, the 
Court had to determine whether the 
grant had been given to him in his indi¬ 
vidual capac, y, or as manager on behalf 

coil? ,h * 

(l) fihHui l, m, ividing the nroportv, 

u; Libbuj 12 All. l (F. —- 


taking the view that as it was unsafe to 
say how it had been granted, it was more 
equitable, to partition it between the two 
rival claimants. This appears to us to 
be a clear instance in which the illegiti¬ 
macy of Bakhtawar Singh was recognized. 

There is, however, further documentary 
evidence on the subject. Raghuraj Singh, 
the son of Ranjit Singh, who succeeded 
his father as taluqdar of Isanagar, gave 
evidence in 1902 in a suit before the 
Subordinate Judge of Sitapur. A certi¬ 
fied copy of this evidence is Ex. A-76. In 
re-examination this is what he deposed to 
as to Righunandan Singh. He said 4 

Raghunand.m Singh was illegitimate, hence 
I said his wife did relate to me as sister-in-law. 
Raghunandan Singh's father was the offspring 
of the connexion between my grandfather and 
a female servant who had gone with my real 
grandmother. She was not married to my grand- 
father* nor do I know of what caste she was. 

I do uot know where Raghunandan’s, father or 

Raghunandan, was married. I did never din® 
with Righunandan Singh, nor my father did, 
as Raghun indan's father was illegitimate. 0 
other members of my family dine with him. 
Excepting in matters of interdining, ho wj> 
treated by us as a member of tho brotherhood. 
My grandfather gave some villages to Raghu* 
nandan’s father and my father gave some 
villages to Raghunandan Singh in the shape 
of maintenance. 

This deposition is clearly admissible in 
evidence under the provisions of S. 3^, 
Act 1, 1872. It is a statement by a 
deceased person as to the existence o 
relationship, the person having special 
means of knowledge, and the statemen 
being made before tho legitimacy 0 
Bakhtawar Singh was called in question 
Wo do not find that up till that P crl ° 

anything had tmned on the decision o 
the question as to whether Bakhtawar 
Singh was or was not legitimate. Tie 
statement is further admissible under 
S. 50, Act I, 1872 as showing conduct. 
There is further, an important piece u 


evidence as to conduct shown in 


the 


V/ V/ V V_^ I M V« V« W w -- fXy I * 

succession to tho Isanagar taluqa. j -} 
judgment (Ex. A2) is evidence of fh* 3 




It clearly shows that on tho deat i ° 
Chheda Singh, Ranjit Singh was a child f 
of only one year old, and that Bakhtav*a 

_ _ • I 1 _ .aril 1* 


Singh was a grown up man. If Bakhtawar 
Singh had been legitimate ho shou ^ 


oni^n luiu uoou luoiuini^^ — e 

clearly have succooded to tho esta o 
Isanagar. He clearly did not succee • 
There could hardly bo any question of bi¬ 
being kept out of his rights (if i° ia 
y) by force, for wo find that he 'vas 

managing the estate on behalf o 1 


an 
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infant Ranjit Singh. This evidence 
certainly supports the conclusion that 
Bakhtawar Singh was not legitimate. 
There are other documents, but they are 
not so important. Aga nst this docu¬ 
mentary evidence the plaintiff*appollant 
has put up statements of Rajindra 
Bahadur Singh, the son of Raghuraj 
Singh. (The judgment then discussed 
their evidence and proceeded.) \\ o find 
upon the evidence that Bakhtawar Singh 
and Ram Singh wore illegitimate sons of 
Chheda Singh by different mothers. 

The learned counsel for the appellant 
has argued that even on the finding that 
Bakhtawar Singh and Ram Singh are 
the illegitimate sons of Chheda Singh by 
different mothers, his client should suc¬ 
ceed as the nearest collateral. He can 
adduce no authority in support of this 
proposition. It is sufficient in our 
opinion in deciding against this propo¬ 
sition to refer to the decision of a Bench 
of the Allahabad High Court in Shome 
Shankar Rijendra v. Shwami Jangarn 
(2). In this decision Banerji, J., dis¬ 
cusses the rights of inheritance of illegiti¬ 
mate sons amongst Sudras. Bakhtawar 
Singh and Ram Singh wore, accord*ng to 
our finding, Sudris. They were illegiti¬ 
mate sons of a Thakur. They could thus 
be only Sudras. Therefore this decision, 
which applies the Mitakshara law to the 
case of Sudras, is of great value and wo 
find it of absolute authority. Banerji, J., 
in it has discussed the actual text of the 
Mitakshara and of Manu and has found 
that 

Ithcro is, distinct authority for holding that 
'in illegitimate son is not a collateral heir. 13y 
Ian exceptional rule ho take* his father's estate 
[by the right of inheritance and also, according 
'to thoir Lordships of the Judicial Committee, 
succeeds by right of survivorship. But there is 
no authority (or holding that ho succeeds to 
the estate of collaterals as an heir 

The rule guiding collaterals’ succession 
is based on the text of Manu that the 
inheritance belongs to the nearost sipinda 
and, according to tho view taken by 
Banerji, J., which is tho view which 
wo adopt, a sapinda relationship pre¬ 
supposes a lawful marriage Wo thus 
have it that Run Singh could not have 
succeeded as sapinda to Bakhtawar Singh 
and it follows as a necessary conclusion 
that a successor of Him Singh cmnot 
Buoceod as a sapinda to a successor of 
Bakhtawar Singh, and under tho Hindu 

(2) UbOsj 21 All. 09=( 1^98) A. W. N. 170. 
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law the plaintiff-appellant has no right 
whatever. The last question raised in ap¬ 
peal is as to the costs. We consider that 
the learned trial Judge very rightly 
awarded full costs to Baldeo Singh and 
Kailash Kuar. It i9, however, suggested 
to us that they have received costs for 
producing evidence which they did not 
as a matter of fact produce. If this be 
tho case, the decree will be corrected. 
The office will check it. The point is 
this. It is suggested that Sardar Karam 
Singh produced a considerable amount of 
evidence which was utilized by Baldeo 
Singh and Kailash Kuar and it is further 
suggested that the costs of producing 
this evidence have been granted to Baldeo 
Singh and Kailash Kuar, although as a 
matter of fact they in no way contri¬ 
buted towards the costs. If that be so, 
tho decree will he corrected accordingly. 
The point is a very small one. This will 
boa purely clerical alteration and in no 
way affects the validity of the decree. 
We dismiss this appeal with costs. 

N.K. Appeal dismissed . 
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Stuart, C. J. and Wazir Hasan, J. 
Data Din and another —Plaintiffs. 

v. 

Baldeo and outers —Defendants. 
Reference for Ruling No. L of 1927, De¬ 
cided on 20th December 1927. 

Prov. Small Cause Courts Act (9 of 1867), 
Sell. ‘2, Art. 11— Claim for contribution—Test 
to determine its nature—Sale of joint share in 
process of execution of a decree for arrears of 
rent Sale set aside in respect of share of a 
person on payment—Suit to recover from other 
co sharers—Article applies . 

It c.innot bo 1 iid down broadly as a proposi¬ 
tion of law that every claim for contribution 
founded upon a decree is not a claim of the 
nature specified in Art. 41. The fact that a de¬ 
cree may furnish the cause of action for a suit 
for contribution is itself no ground for holding 
that it cannot be a suit of the nature contem¬ 
plated by Art. 41. Tho right test always is tho 
nature of the suit as brought and not the cir¬ 
cumstances which con.t tutc the oause of action. 

JJ brought a suit in the Court of revenue for 
recovery of urreirs of rent against a largo 
number of persons, lie obtainod a decree for a 
certain sum. In tho process of execution of that 
docreo li sold certain zanindarv shares belong¬ 
ing to the plaintiffs and other cosharers. Tho 
silo was set aside in respect of the plaintiffs 
share on payment of th it sum. Tho plaintiffs 
sued to recover that sum with interest from 
tho oisharora tho majority of whom were party 
to the decree obtained bv it. 

Jlcld : that it was a suit by sharer in joint 
property in respect of payment m ido by 
him of money due from a cosharer and thoro. 
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fore its cognizance by a Small Cause Court was 
excluded under Art. 41. [P -38 C 2] 

Mahabir Prasad —for Plaintiffs. 

H. D. Chandra —for Defendants. 

Judgment. —This is a reference r under 
R. 6, 0. 46, Civil P. C , by the Additional 

Subordinate Judge of Gonda for a ruling 
as to whether a certain suit pending be¬ 
fore him in the character of a Judge of a 
Small Cause Court is maintainable as 
such or its cognizance is excluded by Art. 
4i, Sch. 2, Act. 9, 1887, Small Cause 
Courts Act. 

The learned Judge of the Court -below 
is of opinion that cognizance of the suit 
by the Small Cause Court is excluded by 
Art. 41, Sch. 2, Act 9, 1887. We agree 
with 'the learned Judge. We want to 
state at the outset our appreciation of the 
way in which the learned Judge has 
clearly and forcibly marshalled arguments 
in support of his opinion. The nature of 
the suit is as follows : 


Baldeo 1928 

v. Muhammad Abdul Hasan Khan (2) 
and Sidhnath v. Sheo Dayal (3). There 
is no doubt that these decisions establishj 
to a certain extent the point taken in the 
argument, but we are of opinion that it 
cannot be laid down broadly as a proposi¬ 
tion of law that every claim for contri¬ 
bution founded upon a decree is not a 
claim of the nature specified in Art. 41,j 
Small Cause Courts Act, 1887. In our 
judgment the fact that a decree may 
furnish the cause of action for a suit for 
contribution is itself no ground for hold¬ 
ing that it cannot be a suit\of the nature) 
contemplated by Art. 41. We think the 
right test always is the nature of the suit 
as brought and not the circumstances 
which constitute the cause of action. Iu 
the present case the fact which has given 
rise to or supplied the cause of action for 
the present suit is certainly the decree o 
the rent Court, but that fact alone makes 
the present suit one for contribution an 


One Bishon Narain brought a suit in 
the Court of revenue for recovery of 
arrears of rent against a largo number of 
persons. He obtained a decree for a sum 
of Rs. 394-10-6 on 22nd December 1918. 
In the process of execution of that decree 
Bishon Narain sold certain zamindari 
shares belonging to the plaintiffs and other 
cosharers. The sale was set aside in respect 
of the plaintiff's share on payment of a 
sum of Rs. 182-7-3 on 7th April 1924. 
Tho plaintiffs now claim a sura of Rs. 
240-15-2 as principal and interest from 
tho defendants, tho majority of whom 
were party to the decree obtained by 
Bishan Narain. 

The liability of each defendant is 
specified in the list attached to the plaint 
and is in proportion to tho share which 
each defondant holds in the under-prop¬ 
rietary tenure in respect of which the de¬ 
cree for rent was passed. Tho question 
in the case is whether a suit of the nature 
described above is *or is not covored by 
Art. 41, Small Causo Courts Act, 1887. 
The only argument urged in favour of tho 
plea that it is not covered'by that article 
is that the cause of action for this suit is 
the decree for rent obtained by Bishan 
Narain, and a claim for contribution bet¬ 
ween co-judgment-debtors is not a claim 
which would fall within tho article men¬ 
tioned above. Tho argument is sought 
to bo supported by tho cases of Bh'airon v 
Ram Baran (l). nha,„rati Prasad Singh 

(1) [190iJ 28 All. 2U2. 


a suit 

by sharer in joint property in respect of P 7 
ment made by him of money duo from a c 
sharer , 

still remains to be determined. That 
plaintiffs are sharers in the joint proper y 
is not disputed and it was in that c ar 
acter alone that they were made na 
in the decree for rent. That they ar 
also judgment-debtors does not do iac^ 
from their status of sharers. The P a > 
ment of money which thoy made an n0 
claim was, on tho same reasoning, 
money duo from the other coshaiers 
the joint property. This aspect o 
case is brought into prominence > 
fact that neither the plaintiff s own s 
of liability nor those of the defen *- 
can be ascertained without reference 
tho extent of share which each ( 
tho under-proprietary tenure he < 


them jointly. ., _ n i.i 

From what we have said above i ' 

appear that tho case of Bhairon v* * 
Baran (1) is clearly distinguish** 0 . 
the present case and tho case o • . 

wati Prasad Singh v. Muhamrna( • 

Hasan Khan (2) and Sidhnath 
Bagal (3) are not helpful. Tho P 
view now taken was not place* f : on ed 

sideration in the last two ra n£ i e ther 
cases This answer to tho rofot once, » 

with tho reference should ho 10 um i 

N K . Reference returned. 

<2) 11918] 5 O. L. JT loy=45 1.0. 

(3) A. 1. R. 1025 Oudh 0^3. 
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Stuart, C. J. 

Kashi Nath Rai — Plaintiff Appli" 
cant. 

v. 

Nand Behari Singh —Defendant Op¬ 

posite Party. 

Application No. 54 of 1927, Decided 
on 5th January 1928, from decree of Sub- 
Judge, Fyzabad, D/- 17th September 1927. 

Provincial Small Cause Courts Act (0 of 1887), 
Sch 2, Art . 41— A and B sharing benefits of 
a joint bond—Certain payment by A to satisfy 
debt—Fresh bond by A for the balance— B 
making no payment — Creditor recovering 
arnount from A— Suit by A against ^ B for his 
share is not for contribution — Small Cause 
Court can take cogyiizance. 

A and B executed jointly a bond in favour of 
C for a certain sum. A made payments towards 
it. At the time of taking accounts a certain 
sum was found due on the bond. A alone ex¬ 
ecuted a promissory note in full satisfaction of 
that liability.- B was asked to join in the execu¬ 
tion of the bond. He agreed 'but did not join 
in it. C instituted a suit on the basis of the 
promissory note against A alone who paid the 
decretal amount. A brought a suit against B 
for his share of the amount paid to C, 

Held : that suit by A was not a suit for 
contribution and thero is nothing in the Pro¬ 
vincial Small Cause Courts Act to prevent a 
suit of this nature being brought in the Small 
Cause Court : 16 0. C. 285, Dist. [P 240 C 1] 

S. N. Roy for Applicant. 

Naimullah —for Opposite Party. 

Judgment. —The facts are as follows : 

' On 16th January 1919. Kashi Nath Rai 
and Thakur Nand Behari Singh executed 
jointly a bond in favour of Hanuman 
Prasad for Rs. 187-8*0. I find on the 
facts that Kashi Nath Rai paid in res¬ 
pect of the liability on.this bond ‘Rs. 40 
on 1st February 1920, Rs. 25 on 2nd 
February 1921, Rs. 10 on 2nd May 
1921 and Rs. 20 on 1st April 1922. 
Thakur Nand Behari Singh paid nothing. 
The consideration in question of the first 
bond had boon shared equally between 
Kashi Nath Rai and Thakur Nand Behari 
y Singh. On 25th September 1922 over 
Rs. 300 was found duo on the bond of 
16th Juno 1919. Hanuman Prasad ob¬ 
tained from Kashi Nath Rai a promissory 
note for Rs. 300 in full satisfaction of 
this liability. Thakur Nand Behari 
Singh was asked to join in the execution 
of this promissory note. Ho agreed to 
do so, but refrained from executing it. 
Hanuman Prasad instituted a suit on the 
basis of the promissory note against Kashi 


Nath Rai alone. A decree was obtained. 
Kashi Nath Rai has paid in all -Rs. G46 
in satisfaction of this decree between 
February 1925 and the 23rd February 
1927. On the 23rd February 1927 be 
instituted the suit, which I am now 
considering, against Thakur Nand Behari 
Singh. The learned Small Cause Court 
Judge has decided on the facts much as 
[ have decided. The facts are very clear. 
Thakur Nand Behari Singh shared in the 
benefits derived from the execution of 
the bond of 16th June 1919. He left 
Kashi Nath Rai to make all the pay¬ 
ments, that were made prior to 25th 
September 1922. He left Kashi Nath 
Rai to stand alone for the liability of 
satisfying the balance. The learned 
Small Cause Court Judge accepts this 
view of the facts, but he dismissed the 
suit on the ground that it was a suit for 
contribution, and as such could not he 
maintained according to the decision of 
the late Court of the Judicial Commis¬ 
sioner in Sardha Bakhsh Singh v. Durga 
Bakhsh Singh (l). This decision has no 
hearing on tho case. The present suit 
is not a suit for contribution. There 
was no question of joint promise in res¬ 
pect of the promissory note of 25th Sep¬ 
tember 1922, inasmuch as Thakur Nand 
Behari Singh did not join in the execu¬ 
tion of the promissory note. Tho plain¬ 
tiff Kashi Nath Rai has no remedy in 
respect of the payments made before 25th 
September 1922. Any such remedy as 
he might have in respect of those pay¬ 
ments is barred by time, but he is cer¬ 
tainly entitled to a remedy in respect of 
payments which ho has made since Feb¬ 
ruary 1925. How does tho case stand ? 
If Thakur Nand Behari Singh had acted, 
as ho should have acted, ‘he would have 
joined Kashi Nath Rai in executing tho 
promissory note of 25th September 1922. 
By tho action which he has taken he has 
put Kashi Nath Rai at a loss to .the 
extent of Rs. 323 and tho cause of action 
is within time. There is nothing in the 
Provincial Small Cause Act to prevent a 
suit of this nature being brought in the 
Small Cause Court. I accordingly allow 
the applicLtion to this •extent,. I direct 
that a decree shall ho passed in favour of 
Kashi Nath Rai against Thakur Nand 
Behari Singh for Rs. 323. I soo no 
reason to allow interest. Thakur Nand 
Behari Singh will pav his own costs and 
Tl) (1013J 16 O. C. 2*5-22 1. C. 263. 
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those of Kashi Nath Rai in both Courts. 

I do not reduce costs. 

N.K. Application allowed . 

A. I. R. 1928 Oudh 240 

Pullan, J. 

Gur Saran and another —Appellant. 

v, 

Jagannath and another —Respondents. 

Sejond Appeal No. 273 of 1927, Deci¬ 
ded on 16th December 1927. 

Landlord and Tenant—Thckadar leasing for 
a fixed period—Landlord after expiry of the 
period leasing the same to ayiothcr—Former 
holds land until late fully ejected—Onus is on 
landlord to prove restriction on thekadar's 
poxcers as landlord. 

Where the thefc;tdar leases certain land to 
the person for a certain period and after the 
expiry of the period the landlord gives a lease 
of the same to another person, the lessee from 
the thekadar is entitled to hold the land until 
he is legally ejected and, as no such ejectment 
according to law takes place the lessee from 
landlord cannot claim possession in virtve of 
their lease. In such a case it is for the land¬ 
owner to show as against the tenants who have 
been admitted to tenancy by the thekadar : (a) 
that he restricted his thekadar’s ordinary 
powers as a landlord a d mode restriction 
known to the tenants ; and (b) that the transac¬ 
tions between the thekadar and the tenants 
wore not made in good faith in the ordinary 
course of village business and management : 
S. D 9 of 1892, Foil. [p 240 C 2J 

Zahar Ahmad —for Appellants. 

A. P~ Sen and Radha Krishna —for 
Respondents. 

Judgment. —This is a second appeal 
from a order of the First Subordinate 
Judge of Bahraich who allowed an ap¬ 
peal from a decision of the Munsif of 
Bahraich. The facts of the case are as 
follows : This village belongs to the 
Nanpara estate which was at that time 
under the Court of Wards. The village 
was on theka till the end of the yoar 
1331 Fasli, corresponding to 30th June 
1924. The thekadar had loasod certain 
land to the defendants in this case for 
three years from 1329 Fasli. Shortly 
before the expiry of the year 1331, that 
is in March L924, the special manager of 
the Nanpara estate gave a lease of the 
land in suit to the plaintiffs. It has now 
been found that the land for which the 
lease was given to the plaintiffs includes 
certain land which was in the cultivation 
of the defendants. The plaintiffs have 
been unable to obtain possession and they 
. have brought this suit for damages 
against defendants. The first Court 


decreed the suit, but the lower appellate 
Court allowed the appeal mainly on the 
ground that defendants were entitled to 
hold the land until they were legally 
ejected and, as no such ejectment accord¬ 
ing to law had ever taken place the 
plaintiffs could not claim possession in- 
virtue of their lease. 

The main argument in appeal is that 
the thekadar had, under the terms of his- 
theka, no right to let land out to the 
defendants and that, therefore, these per¬ 
sons have no right, and the plaintiffs 
must be held entitled to the land ii> 
virtue of their lease from the landlord. 
It certainly appears that the terms of 
the theka do not contemplate that the- 
thekadar should create new tenancies, 
and there is a clause in the theka pres¬ 


cribing the penalty in cise he should do 
so. But a tenant who cultivates the 
land direct from a thekadar has his 
rights, and this was held by the Board of 
Revenue in Lai v. Raja Odey Partap 
Udya Dutt Singh (l) t where it is laidj 
down that in such a case it is for the 
landowner to show as against the tenants 
who have been admitted to tenancy by 

the thekadar : (a) that he restricted his 

thekadar’s ordinary powers as a landlor 
and mode restriction known to the ten^ 
ants ; and (b) that'the transactions 0 
tween the thekadar and the tenants were 
not made in good faith in the ordinary 
course of village business and 
ment. In the present case I would &y 
stress particularly on the second poi 
of Cl. 1 and the whole of Cl. * 
When these defendants came into posses 
sion they had no reason to suppose ® 
the thekadar, who put them in P osse # 
sion, was acting contrary to the teim9 
the theka and no step was takon y 
landlord to interfere with their tenanoy. 
As the landlord made* onquirities 0 
giving the land to the plainti s, 
should have ascertained that these o 
dants were in possession and he 8 ° 
have takon stops to secure their ej 
ment according to law. Not on y 1 

not do so, but he disregarded bis o 

lease in favour of the plaintiffs ajad 

cepted rents from these very defeudants. 

In my opinion the deoision of the C 

below is correct, and I dismiss lb 

peal with costs. . i 

KK Appeal dismissed. 
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A I R. 1928 Oudh 241 (1) 

Stuart, 0. J., and Pulgan, J. 

Pateshwari —Accused—Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 3 of 1928 and 
Capital Sontence Case No. 71 of 1927, 
Decided on 20th January 1928, from 
order of Addl. Sess. Judge, Gonda, D/- 
17th December 1927. 

Penal Code , S. 302 —Murder of the lover of 
the wife—Wife deserted by accused for a long 
time—Lover killed while asleep—Sentence of 
death should be inflicted. 

In a oaso of murder of the lover of bis wife by 
tbo accused, where the accused had himself loft 
hi 9 wifo for a period of sovoral months and 
thoreby subjected her to temptation and ho 
killed her lover while ho was asleep, and tho 
murder was thought out and deliberate and 
there was no grave or sudden provocation: 

Held : that punishmont of death was tho tit 
punishment to bo intlicted. [1* 241 C ‘2] 

Satya Nand Roy —for Appellant. 

G. H. Thomas— for tho Crown. 

Judgment. — Pateshwari Prasad has 
been convicted by tho learned Additional 
Sessions Judge of Gouda of the otfence 
of murder undor S. 302, I. P. C., and also 
for an offence of attempted murder undor 

S. 307, I. P. C. 

Tho facts are not in disputo and the 
Court below has accepted tho statement 
mado by tho accused as being correct. 
This man left his wifo for a period of 
seven or eight) months, and when ho re* 

'p turned ho found that she was pregnant 
by some other man. She admitted to 
him that she had connexion with two 
persons, her husband’s cousin Jot Narain 
and a Kahar named Girau. Tho accused 
thoroupon sharpened his gandasa and 
wont to tho house of Jot Narain by night. 
Ho found Jot Narain asleop and cut his 
thVoat with tho gandasa. Ho then went 
to tho houso whore his wife was asleop 
along with his sistor and his sister’s small 
child and made an attack upon his wifo 
with tho gandasa. She also received a 
V blow on the neck but survived. The ac¬ 
cused statos that ho had intended to kill 
Girau also, hut after his attempt upon 
his wifo ho decided to surrender himself, 
and lie wont to tho thana and mado a 
full confession. Wo have only to docido 
whether tho sontonco of doath inllietod by 
the lower Court should ho confirmed or 
who 1 her tho accused should bo sentenced 
only to transportation for lifo. Thoro 
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aro cases in which a man who has killed 
his wife's lover to save his own honour 
may receive lenient treatment to this 
extent that a sentence of death may 
not be inflicted upon him. But there are 
two factors in this ca90 which wo must 
take into account. Tho first is that he 
had himself left his wife for a period of 
several months and thereby subjected her 
to temptation and tho second is that he 
killed her lovor while ho was asleep. 
Thero is no question that tho murder was 
thought out and deliberate and there was 
no grave or sudden provocation. In our 
opinion this is a ca90 in which the ex¬ 
treme penalty should bo inflicted. We, 
therefore, dismiss the appeal, uphold the 
sentence and conviction and order that 
Pateshwari Prasad shall he hanged by the 
neck till he be dead. 

Tho sentence undor S. 307 will of 
course not be carried out if the other 
sentence is carried out. 

U.K. Appeal dismissed. 

A. I. R. 1928 Oudh 241 (2) 

Stuart, C. J. f and Wazir Hasan, J. 

Jagatjit Singh —Defendant —Appel¬ 
lant. 

v. 

Drij Mohan Das —Plaintiff—Respond¬ 
ent. 

First Appeal No. 67 of 1927, Decided on 
19th December 1927 from decree of Sub- 
Judge, Kheri, D/- lGth February 1927. 

(a) Grant—Land given to a Mahant of a 
temple and his heirs as occupancy tenants 
under a settlement decree without a right of 
transfer with condition that the grant to last 
so long as temple would be in cxitence—No 
conditon of income being devoted.to expenses of 
the temple—Grant is not for temple but is per¬ 
sonal—Land covered by settlement decree is not 
wakf property—Charitable k Religious Trusts 
Act does not apply . 

Tbo Sottlemont Officer, gave a Mahant 
and bifl heira rights an occupancy tenants with¬ 
out a right of tranafor, without any condition 
aa to the purposes to which tho incoruo of tho 
land was to bo devoted, without any reference 
to their being Mahanta of a particular templo 
and without suggesting that the toinplo was to 
benefit from their possession. Thoro were no 
conditions requiring tho M.ihant and his suc¬ 
cessors to devote any portion of tho income 
towards tho expenses of tho templo. They 
were granted tho property subject only to tho 
condition that they might retain it ao long as 
tho tomplo waa in existence- 
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Held: that the grant was not a grant to the 
temple, but a grant to an individual on the con¬ 
dition that he satisfied certain expenses of the 
temple from the income of the property granted, 
and the land given by the settlement decree 
was not wakf property given for religious or 

charitable purpose and Act 14 of 1920 was not 

applicable. [p 045 q ^ 0 ] 


Wazir Hasan , J .—The essence of a trust for a 
public or-religious purpose lies in its characteri¬ 
stic of permanency. The possibility of such a 
trust cannot be conceived in a tenure where 
the tenure can come to an end on default or 
even on the exercise of a volition on the part 
of the trustee. \\ here the right of occupancy 
which the plaintiffs predecessor had obtained 
in the hinds in suit from the settlement Court 
is liable to b 6 extinguished altogether in the 
event of non-payment or refusing to pay rent 
to the superior proprietor, the case is not one 
of trust falling within the purview of Act 14 

r A • J * R - 1924 p - C * 109 ABd 5 Cal. 438 
(P. C.j, Foil. [p 246 C 1] 


(b) Civil P. C. S. 11— DccisioJi in a previous 
suit based upon interpretation of judgment of 
settlement Court—Decision does not operate as 

res judicata in a subsequent suit between 
parties. 


Where in a previous suit the Court’s deci¬ 
sion was based entirely upon the interpretation 
of the judgment of the settlement Court and 
the decision was no more than the statement of 
the legal meaning which tho Court attached 
to the words of the settlement Court’s judg¬ 
ment and decree, Held ; tho decision would not 
act as res judicata in a subsequent suit between 
parties. [ P 244 C 2] 

Ah Zaheer , Disheshar Nath and Bhan- 
wati Nath —for Appellant. 


A. P. Sen 
dent. 


and S. C. Das for Respon- 


Stuart C. J —The suit, out of whi« 

this appeal arises, came to be insfcitut, 

in the following manner: There is 
the district of Kberi a small town call. 
Dhaurahra, which was formarly a portic 
of what was known as tho Dhaurah 
estate, which was held by certain Jane 
Thakurs. This estate was confiscate 
aftoi 18 .j 7 and divided amongst certa 
grantees, the portion, which include 
Dhaurahra town, boing granted to Captai 
John Hearsey. Captain Hoarsoy sold th 
village to a Colonel Boiloau and 1 Colon 
Boileau sold it to tho Maharaja of Kapu, 

thala, tho predocossor in-interost of tl 

present defendant-appellant. According t 
tradition rulshi Das, the author of tl 

Ramayana, visited Dhaurahra in tho 1 7 
o«tu, x It i» .danted on bXJS"', 

,0 connoj.on with this allogod visit 
temple came into hoinij I n hT« 

WSUl" o( tho khsri Dhi" 
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Mahant Gobiad Das, who was manager of 
this temple, applied to the settlement 
Ollicer in respect of rights in Dhaurahra. 
His claim included two prayers: one in 
respect of rights to land in Dhaurahra 
which he asserted, were in his possession 
and the other in respect of rights to lands 
in Parauri which he asserted had form* 
erly been in his possession, but from 
which he had been subsequently dispos* 
sessed. His claim was against Colonel 
Boileau, who was then the owner of the 
village* We are not concerned with the 
decision as to the rights in Parauri. "We 
have, however, to note that the latter 
only were the rights which, 'according 
to the Mahant, had been granted by a 
certain Raja Arjuu Singh who, as far as 
we can gather from the wajib-ul-arz, was 
in possession of the estate from 1837 to 
1855. The rights in Dhaurahra, ho 
stated, had been granted by a King of 
Oudh. Colonel Boileau took the position 
in respect of the Dhaurahra rights that 
they had been granted by a taluqdar in 
the time of the Kings of Oadh and not 
by a King. The order of the Extra 
Assistant Commissioner on this applica* 
tion was passed on 18th March 1871. 
It is filed as Ex. A-9. The decree in ac¬ 
cordance with the order is filed Ex. 1. 
It is of the same date. The order on the 
decree can be stated practically in full. 

It is very short: 

Four hundred and thirty four bighas ten 
biswas of land, as detailed, were awarded .to 
Mahant Oobind Das in occupancy right on 
condition that he paid tho land revenue as¬ 
sessed upon those lauds together with 15 pe f 
cent, to Colonel Boileau, the superior pro¬ 
prietor. 

That is all which tho decree states, 
but tho judgment states that Mahant 
Gobind Das and his heirs are entitled to 
remain in possession of this land “as long 
as tho ** Thakurdwara, i.*e , the templet 
exists.” It further stated that their 
rights should bo heritable, but not trans¬ 
ferable. Mahant Gobind Das romainod 
in possession accordingly. We find that 
on 16th September 1916 he executed a 
registered deed of agreement in favour of 
Brijmohan Das, tho present plaintiff* 
respondent, who was his disciple. Iu 
this ho stated that of his own will ha 
transferred to Brijmohan Das all his 
rights in the lands in question. In 
this document he stated very clearly 
that tho grant of the rights in those lands 
had been made by a Rajah of Dhaurahra 
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•In the name of the temple, that he 
{Mahant Gobind Das) was as Mahant the 
manager of the temple, and that the grant 
had been made for the expenses of the 
’temple and for its maintenance. The 
agreement laid down very clearly that 
•no .manager had the right of transfer. 
This agreement is Ex. A-4. It is some* 
what surprising, after having read the 
averments of Mahant Gobind Das in 
Ex. A-4, to find that in 1919 it was as¬ 
certained that he himself had been alien¬ 
ating the property freely. In that 
year there was decided in the Court of 
the Subordinate Judge of Kheri a suit 
betwoen the Maharaja of Kapurthala as 
plaintiff and Mahant Gobind Das and 
Brijmohan Daswith others as defendants. 
Mahant Gobind Das had made three 
transfers prior to 16th September 1916, 
of what ho had himself described as 
temple property for a total consideration 
of more than Rs. 3,200. This was a suit 
which purported to bo brought by the 
Maharaja of Kapurthala as superior pro¬ 
prietor, for a declaration that certain 
transfers made by Mahant Gobind Das 
-and Brijmohan Das wore invalid and in¬ 
effective. The suit was decided on 29th 
May 1919. It was dismissed, although 
it was found that those transfers had 
been made, and that these persons had no 
right to make the transfers, because it 
was found that the plaintiff was not en¬ 
titled to a declaration. 

Wo find on reference to our registers 
that the Maharaja of Kapurthala ap¬ 
pealed against this decision and that 
his appeal (First Civil Appeal No. 55 of 
19L9) was dismissed on 27th May 1920, 
by the Judicial Commissioner, but 
there is no exhibit on the record to 
-ahow the judgment in that appeal. In 
1921 thero was a further litigation. The 
Maharaja again brought a suit for a de¬ 
claration that certain other transfers 
made by Mahant Gobind Das and Brij¬ 
mohan Das were invalid. On this ooca- 
cion he obtained a decree from the 
Subordinate Judge of Kheri on 22nd Sep¬ 
tember 1922. Tins is Ex. 3. Some of 
the defendants appoaled against this de¬ 
cree to the Court of the Judicial Com¬ 
missioner. Their appeal was dismissed 
•on 17th December 1923. The decision is 
Ex. A-l. It is «to bo noted that there 
is a slight misdoscription in this judg¬ 
ment, it being stated thero that tho 
•proporty had been grantod by Raja Arjun 


[OHAN DAS (Stuart, C. J.) Oudh 213 

Singh. As we have shown, it was never 
suggested that tho Dhaurahra property 
was granted by Raja Arjun Singh. 

The next proceedings were proceedings 
by the Maharaja against Brijmohan Das 
alone under the provisions of Act 14 of 
1920. Under S. 3 the Maharaja applied 
to the District Judge of Sitapur, on tho 
ground that the Dhaurahra temple was 
tho property of a trust created or existed 
for a public purpose of a charitable or 
religious nature, for directions that Brij¬ 
mohan Das should furnish through the 
Court particulars as to tho nature and 
objects of the trust and other particulars. 

Brijmohan Das, apparently asserting 
that there was no such trust, undertook 
to institute within three months a suit 
for a declaration to that effect. The 
District Judge ordered stay of proceed¬ 
ings, and the suit out of which this ap¬ 
peal has arisen was instituted. It has 
been*decreed. The present appeal is pre¬ 
ferred. 

We have been put to some difficulty 
in understanding the form of the suit. 
Act 14 of 1920 provides only for *such a 
suit being instituted, when the exis¬ 
tence of the trust is denied or when 
there is a denial that it is a trust, 
to which the Act applies. Brijmohan 
Das has not asked for a declaration to 
either effect. He has asked for a decla¬ 
ration that the land which was covered 
by the settlement decree (Ex. 1) is not 
wakf property given for religious or 
charitable purposes, and is not governed 
by Act 14 of 1920, but that the said pro¬ 
perty was given for tho maintenance of 
the ancestors of the plaintiff and his suc¬ 
cessors and that the plaintiff is the oc¬ 
cupancy tenant of the land. He has 
received a declaration to this effect. 
Although wo should have been in a bet¬ 
tor position to decide tho ruit had we 
known how tho plaintiff came to ask for 
such a declaration wo note that the 
defendant took no exception to the form 
of tho suit either in the lowor Court or 
in appeal. It would have been advan¬ 
tageous if tho application of the plaintiff 
before tho District Judge and the Dis¬ 
trict Judge’s order had been proved bo- 
fore us. They have not been proved 
before us. Wo rau c t, however, consider 
tho suit as maintainable in view of the 
action of tho parties. We have further 
tonoto* that Ex. 4 is a certificate of tho 
LocR Government granting the plaintiff 
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permission under S. 86 , Act 5, 1908 to 
bring a suit against the defendant (who 
is a Ruling Prince), for a declaration that 
the plots of land known as Chak Ram 
situated in village Dhaurahra, pargana 
Dbaurahra, District Kheri which are in 
his possession aro not trust property. 

We, therefore, propose to deal with 
this appeal upon its merits. The 6 rst 
point which I wish to note is that it is 
clear upon tli 6 evidence and the admis¬ 
sion of parties that the temple came into 
existence many years before the grant 
was made. It clearly came into exis¬ 
tence about the seventeenth century, 
and the grant could not have possibly 
been made at the earliest until the 
eighteenth century as it was made either 
during the rule of the Kings of Oudh or 
possibly of the Nawabs. The next point 
upon which I lay stress is that there is 
absolutely no evidence to show the nature 
of the grant prior to the decision of the 
Sottlomont Court in Ex. A-9. The evi¬ 
dence afforded by the decision of the 
Settlement Court as to the naturo of the 
grant is simply this : Mahant Gobind 
Das and his heirs, wore to hold this land 
as occupanoy tenants without power of 
transfer so long as the tomplo existed. 
It was nowhere said that they were to 
hold it as Mahants of the tomplo. It 
was nowhere sa'd that the templo was 
the granteo. It was not even said that 
any portion of the income from these 
lands was to bs devoted towards the 
maintenance of worship or othor objeots 
connected with the temple. It is fur¬ 
ther to bo noted that hero there was 
nothing in the naturo of a college 0 r 
astban. There was a solo Mahant who 
nominated a disciplo as his successor Tho 
evidence afforded by the settlement pro¬ 
ceedings would certainly go to show not 
only that the grant was not made to tho 
temple but that the grant was made to 
Mahant Gobind Das as long as tho tomplo 
oxistod. It ist’uo that in tho subso- 
quent agreement (Ex. A- 4 ) Mahant 
Gobind Das makes a distinct assertion 
that tho grant was to the tomplo and not 
to himsGf. It is clear that ho coSld 
have no personal knowledge on thosub- 

joct. The settlement proceedings to 

which ho was a par' y show that ho was 
absolutely vague even as to .ho.ime 
when the grant was made. and th , 

did no know who had made it. Further 

the value of h, s assertions that the pro- 


party was temple property is nullified 
by the fact that before ho made those as* 
sertions he had been dealing with the 
property as though it w as his own, in 
fact contravening the terms of the decree 
which gave him title. That had given 
him heritable but nontran^ferable rights. 
It is admit- ed by the plaintiff-respondent 
that the templo in question is a temple 
to which the public have access, but we 
aro not dealing hero with the question as 
to whether the temple is a public tru9t. 

We aro dealing with tho question as 
to whether this particular grant was a 
grant to the temple or a grant to Mahant 
Gobind Das and his heirs. There are in 
the grounds of appeal pleas that the 
plaintiff’s suit was barred on tho prin¬ 
ciple of re* judicata and on the principle 
of estoppel. I can find nothing to bar it 
on the principle of res judicata. It is 
true that in the judgment (Ex. A*8) the 
learned Subordinate Judge decided that 
the Maharaja of Kapurthala’s predeces- 
sor-in-titlo had given the land and the 
groves in suit by way of muafi to Ma¬ 
hant Gobind Das’s ancestor for the pur¬ 
pose of meeting the expenses of the Tha- 
kurdwara. But this decision was based 
entirely upon the interpretation of the 
judgment of the Sottlomont Court to 
which I havo already adverted. The 
learned Judge said : 

Tho fact that tho judgment decreed that 
defendant 1 and his successors woro to bold 
possession so long only as tho Thakurdwara 
remains in oxistonco clearly goos to show that 
tho land was granted for tho expenses for fcbo 
maintenance of tho Thakurdwara whioh is in 
oxistonco in this patti. 

It was for that reason and for that 
reason alono that ho decided this issuo 
in this manner, and his decision is no 
inoro than tho statement of the legal 
meaning which ho attachos to tho words 
of tho Settlement Court’s judgment andj 
docreo. Tho legal moaning to bo at 
tachod to those words constitutes a| 
question of law, and cannot bo considered 
in my opinion binding on a subsequent^ 
Court especially as nothing turned on 
this decision. Although this point was 
decided in favour of tho Maharaja o 
Kapurthala his suit, as has already been 
stated, was dismissed, and the dismissa 
was upheld on appoal. In the scoon 
litigation there was no decision onit 10 
point in question. Further I can fin nn 
ground of estoppel. I oonsider the < ov ! 
deuce afforded by Mahant Gobind as 
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statement in Ex. A-4 of no value at all, 
and I find myself in consequence confined, 
for the decision in this appeal, to the 
interpretation which I place upon tho 
settlement proceedings. Thoro is no 
other evidence that I can seo of value in 
the matter. Although there aro deci¬ 
sions to tho effect that tho ovidonce, as 
to tho manner in which property has 
been treated by tho heads of religious 
institutions is valuablo to show that the 
property in question pertains to the in¬ 
stitutions and not to tho heads in their 
individual capacity, none of these deci¬ 
sions assist particularly towards deter¬ 
mining tho nature of the title in tho 
proporty in question. Thoro is, how¬ 
ever, a recent decision of their Lordships 
of the Judicial Committee which is of 
very great value as a guido towards tho 
determination of tho point. I rofor to 
tho decision in Mohammad Raza v. 
Yadgar Hussain (1). Thoro in a case very 
similar to this whore tho Chief Co-umis- 
sionor of tho Central Provinces has or¬ 
dered that certain villages were to remain 
rovonuo-frco, as long as a certain imam* 
bara was in existence, on the condition 
that tho income arising from tho muafi 
wa9 properly spent and reports of manage¬ 
ment woro submitted to Government for 
sanction, their Lordships docidod that tho 
grant wa 9 not wakf but a personal grant 
subject to a condition. I do not think 
that I am falling .into tho orror of con¬ 
struing the terms of one document from 
tho moaning attached to tho torms of ano¬ 
ther in arriving at tho conclusion that 
tho doctrine laid down by thoir Lordships 
in this decision assists materially to tho 
decision of tho present appoU. Hero wo 
find that the Settlement Olficor, while 
giving Mahant Gobind Das and his heirs 
as occupancy tenants without a right of 
transfer, without any condition as to the 
purposos to which tho income of tho land 
was to be dovotol, without any reference 
to thoir being Mahants of a particular 
tornplo and without suggesting that tho 
tomplo was to benefit from their posses¬ 
sion suporadded tho condition as long as 
Itho tomplo would last. 

In tho case boforo thorn thoir Lord¬ 
ships hold that tho grant was a grant 
sub conditiono although tho tomplo be¬ 
nefited very largely from tho grant. 
Tho oxpensos of tho tomplo had to bo 

U) AU 1024 P. O. 100=51 Cal. 44tt = 51 
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defrayed from tho revonuo and tho 
income arising from the muafi had to 
bo properly spent and reports of manage¬ 
ment had to be submitted to Gov- 
vornmenb for sanction. Nevertheless 
they held that tho grant was not a grant 
to tho temple but a grant to an individual 
on tho condition that he satisfied certain 
expenses of tho templo from the income of 
tho property granted. Hero tho caso i9 
vory much stronger for hero there are no 
conditions requiring the Mahant and his 
successors to devote any portion of the 
income towards tho expenses of tho tem¬ 
plo. They aro granted the property sub“! 
joct only to tho condition that they may 
retain it so long as tho templo is in exis¬ 
tence. For tho above reasons I consider 
that the suit of the plaintiff-respondent 
has been rightly decroed and would dis¬ 
miss this appeal with costs. 

Wazir Hasan, J.— This is the defen¬ 
dant’s appeal from tho decree of tho Sub¬ 
ordinate Judge of Kheri, dated 16th Feb¬ 
ruary 1927. 

Tho suit in which this appeal is mado 
arises out of proceedings taken by tho 
appellant against the plaintiff-respondent 
under Act 14, 1920. The purpose of 
the suit is to obtain a declaration that 
the property in suit is not tiust property 
within tho meaning of tho said Act. Tho 
Act deals with 

express or constructive trust created or exis¬ 
ting for a public purpose of a charitablo or a 
religious uaturo. 

it is not contondod that tho caso before 
us can bo a caso of constructive trust. If 
tho matter at all falls within tho purview 
of Act 14, 1920 then tho present caso 
rnuat bo a caso of express trust The 
trial Court is of opinion that no such trust 
has been established and has, thorofore, 
granted the decree which is now boing 
challenged in appeal. 

The lean cd Chief Judgo has, if I may 
rospectfully say so, exhaustively and ably 
dealt with tho question in issue and I 
havo vory little to add as I ontiroly con¬ 
cur with him in his opinion that tho ap¬ 
peal should bo dismissed. 

It seems 'o mo that thoro can be a per¬ 
fectly valid tonuro in law whore a ptrson 
holds proporty as an ownor burdened with 
a charge for tho support of a -roligious 
foundation—eeo tho caso of Ashutosh Putt 
v. Doorqci Churn Chatterjce (2) ; and fur- 

Llh7*Jj 0 Gal.~438^(iT. A. Ib2 = 4 8ar. 68 

(P. C.). 
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ther there can be a valid tenure in law 
where the owner of a property holds it 
subject to certain obligations for the 
maintenance of a religious institution : 
see the case of Muhammad Baza v. Yad~ 
gar Hussain (1). I think that the pres¬ 
ent case is of the latter character. 
Whatever might have been the nature of 
the title on which the property now in 
suit was held as a subordinate tenure 
prior to the confiscation of the soil of 
Oudh under Lord Canning’s proclamation 
of March 1858, the title and its nature 
must now be sought in the decree of the 
Court of Settlement passed in the present 
case on the 18th March 1871: Ex. A 9. 
I construe this decree to mean that the 
plaintiff’s predecessor-in-interest obtained 
under it a right of occupancy with the 
incidents of heritability and non-fcrans- 
ferability attached to it. To this right 
of his was added the obligation of main¬ 
taining the Thakurdwara. It need hardly 
be said that the essence of a trust for a 
public or religious purpose lies in its 
characteristic of permanency. I cannot 
conceive the possibility of such a trust in 
a tenure where the tenure can come to an 
end on default or even on the exercise of 
volition on the part of the trustee. In the 
present case the right of occupancy, 
which the plaintiff’s predecessor had 
obtained in the lands in suit from the 
Settlement Court was liable to be ex¬ 
tinguished altogether in the event of non¬ 
payment or rofusing to pay rent to the 
superior proprietor. 

By Court. The appeal is dismissed 
with costs. 

N,K * Appeal dismissed . 
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Pullan, j. 

Faqir Baksh Singh —Defendant—A 
pellant. 

v. 

Prag Singh— Plaintiff—Respondent. 

Second Appeal No. 322 of 1927 D 
cided on 9th January 1928, against deor. 
of 3rd Addl. Dist. Judge, Lucknow D 
20th May 1927. ’ u 

(a) Limitation Act , Art. 144 —Tenant of 
dying without heir -Custom that in suchaca 
grove passes to landlord—Landlord hr? • 

The original tenant of a certain o™, 
leaving no heir. Under the law o "the provfn! 


and village custom, a tenant’s grove escheats to 
the landlord if the tenant has no heir. The 
plaintiff being a village landlord sued for a de¬ 
claration th^t he was the owner and possessor 
of that grove. The trial Court, regarding the 
suit as one only for possession, held that the 
suit fell under Art. 142 and threw the suit ou 
the ground that the plaintiff had not proved 
possession within twelve years. 

Held: that this was not a suit to which Art* 
142, Lim. Act, applies, but that the article more 
strictly applicable was Art. 144. The essential 
difference between these two articles is that in- 
the first case the owner bases his claim from 
the date of his dispossession, and in the second 
he bases his claim on his title without regard 
to his possession or dispossession, and time 
begins to run from the date that the defendant’s 
possession becomes adverse to the plaintiff. 

[P 247 C 1] 

(6) Evidence Act, S. 102— Suit for declara¬ 
tion of title and possession against trespasser— 
Title admitted—Trespasser must prove adverse- 
possession. 

Where the plaintiff brings a suit on the basis 
of his title which is admitted, it is not for him 
to prove possession on his own part within 
twelve years, but it is for the trespasser to prove 
his adverse possession: A. I. R. 1926 Oudh 313; 
A. I R. 191G P. C. 21 ; A. I . P. 1921 Bom. 
3G8, Ref. [P 247 Cl] 

K. C. Misra —for Appellant. 

J. P. C. Bhattacliarji and N. N. -Sinha 
—for Respondent. 

Judgment. —The plaintiff in this suit 
is a village landlord and he sued for a 
declaration that he was the owner and 
possessor of a certain grove. In the 
alternative he prayed for possession ot 
the grove in the event of the Court find¬ 
ing that he had been dispossessed and ho 
also sued for Rs. 5 by way of mesne pro 
fits on account of certain mango fruit 
which had boon taken by the defendant. 
The facts of the case are very simple- 
Tho original tenant of the grove was one 
Bajrangi Lai. He died leaving no heir* 
Under the law of this province and vn 
lago custom, a tenant’s grove escheats o 
the landlord if the tenant has no hen- 
It is therefore admitted that in law t ie 
plaintiff became tho owner of the giovo 
on tho death of Bajrangi Singh witliou 
an heir. Tho defence put up in this sui 
was, first of all, that the defendant really 
was tho heir of Bajrangi Singh, an 
secondly, evon if he were not tho bon, 1 

had obtained a title by adverse possession- 
Tho plaintiff’s title under tho law ^ 
never denied. The Court of first instance 

ignoring tho fact that the plain tit sl 
for a declaration and regarding t ie s 
as one only for possession, hold U ia 
suit fell under Art. 142, Lim. Act, 

a suit for possession of immovable p 
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perty whore the plaintiff, while in pos 
session of the property, had been dispos 
sessed. He threw the suit on the 
ground that the plaintiff had not pioved 
possession within twelve years - and that 
the defendant had proved continuous pos¬ 
session for over twelve years. The lowei 
appellate Court pointed out that this was 
not a suit to which Art. 142, Lim. Act, 
applies, but that the article more strictly 
'applicable is Art. 144. The essential 
(difference between these two articles is 
that in the first case the owner bases his 
olaim from the date of his dispossession, 
iand in the second he base3 his claim on 
his title without regard to his possession 
or dispossession, and time begins to 
run from the date that the defendant s 
possession became adverse to the plain 

tiff- . 

In the present case the plaintiff s 
title is actually admitted, and in his 
plaint ho has never stated that he has 
been dispossessed. All that he says is that 
if the Court finds that he has been dispos¬ 
sessed he should ho given a decree for pos 
session. His claim is that he has been in 
continuous possession, hut his possession 
has been interfered with by the defendant 
who has obtained the entry of his name 
in the revenue papers, and in the year 
1925 took possession of the fruit of the 
mango trees. It is not an easy matter 
to determine the possession of a grovo of 
mango trees in a village. Generally 
speaking, the trees are not watered or 
tended in any way and the only assertion 
of possession is by taking the fruit. It 
is not proved that the defendant took the 
fruit of these trees before the year 192o 
and, oven if ho did take the fruit, it does 
not amount to dispossession. It may 
have been morely an act of theft. Tho 
possession of tho trees themselves re¬ 
mains unaltered. If then it bo tho case 
that tho plaintiff has brought this suit 
on tho basis of his title which is admitted, 
lit is not for him to prove possession on 
his own part within twolvo years, but it 
is for the trespasser to provo his adverse 
'possession. Both tho Courts below found 
I that tho defendant failed to provo that 
• he was tho heir of Bajrangi and ho was, 
therefore, a trespasser. Tho Court of first 
instance found that ho has beon in con¬ 
tinuous possession for fourteen years and 
ho would have boon proparod to give him 
a decree presumably on that finding had 
ho hold that it was necessary for tho 


defendant to prove adverse possession. 
The lower appellate Court did not accept 
the evidence of the defendant that he had 
been in possession for fourteen years. 
Ho discarded the oral evidence as unreli¬ 
able. He found that Bajrangi Singh died 
somewhere between the years 1910 and 
1915 and the first piece of evidence of the 
defendant’s possession was the khasra 
for 1322 Fasli corresponding to the year 
1914-15 A. D., which was less than 
twelve years before the suit was brought 
in 1925. It is unnecessary to go further 
into the defendant's case of adverse pos¬ 
session as the earliest proof which he can 
adduce was less than twelve years before 
the suit svas filed, but I may remark that 
he did not improve his case by falsifying 
two copies of tho khasras for tho years 
1323 and 1324 Fasli by inserting marks 
against this number indicating his pos¬ 
session, whereas in the original no such 
marks appear. Thus tho defendant failed 
to prove adverse possession, and in my 
opinion the burden of proof was upon 
him. 

Tho lower appellate Court has referred 
to a decision of a single Judge of this 
Court reported in Sakhdeo v. Ram Da- 
lari (1) and also to a ruling of their Lord- 
ships of the Privy Council reported in 
Secretary of State v. Chellikani Rama 
Rao (2) and the judgment of tho Bombay 
High Court reported in Swarnirao Shri- 
niwas v. Bhimabai (3). The judgment 
of their Lordships of the Trivy Council 
referred to lays down most emphatically 
tho principle of law that the onus of 
establishing title to property by reason 
of possession for a certain requisite 
period lies upon tho person asserting such 
possession. As their Lordships observe : 

It would bo contrary to all legal principles 
to permit tho squatter to put the owner of the 
fundamental right to a negative proof upon tho 
point of possession. 

I am of opinion that this appeal was 
rightly decided by the Court below and 
I dismiss tho appeal with costs. 

N.K. Appeal dismissed. 


(1) A. 1. R. 1020 Oddh 311=29 O. C. 131. 

(2) A. I. R. 1910 V. C. 21 = 39 Mad. 017 = 43 

I. A. 192 (P. C.). 

(3) A. I. R. 1921 Rom. 306=15 Bom. 1020. 
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POLHAN, J. 

Ahmad Shaji and others— Defendants 
—Appellants. 

v. 

Jamal Ahmad and others— Plaintiffs - 
Respondents. 

Second Appeal No. 356 of 1927, Deci¬ 
ded on 10th January 1928, from order of 
bub Judge, Unao, D/- 22nd August 1927 

Fwdcnce Act, S., 32— Ueceipt by deceased 
person stating property in dispute as one of 

ino b of l n d v rie3 , t0 r anadjaccnl P lot and consist- 
J ack ™ w lcdgmcnt of the receipt of money 

S. 13. ble * n cv ' d cnce under S. 3 i and no't 

of A thThnnnH ta - iUS . * he di ? puted Property a sono 
or ttro boundaries to an adjacent plot executed 

hy a deceased person in the ordinary course ol 

wriU e °n 3 or nd 0On ? ist * n S? f an acknowledgment 
wrrtten or signed by him of the receipt of 

^fisfidcnissibl 0 in evidence undor S 82 

A I T io^ 6r ; S ; 13: 10 C ’ ^4G8and 
i. B. 1022 Cal. 251, Dist. [p 248 C 2] 

Zahur Ahmad—lor Appellants. 

Ah Mohammad and Rakimuddin—ior 
Respondents. 

Pullan, J. Tlieso two appeals liavo 

boon preferred against the judgment of 

the Subordmato Judgo of Unao, who 
modified a decision of tho Munsif of Safi- 
pur in a case brought by cortain persons 
for a share of property which is admit¬ 
tedly in the possession of their two uncles, 
rho first Court decreed tho suit for 
four items of property and dismissed 

the suit for tho rora lining four, holding 

that in respect of these items plaintiffs 
had not proved their right to a share. 
Tho appellate Court wont through oach 
item and decided that all of them be¬ 
longed either to tho grandfather or tho 
groat uncle of tho plaintiffs, and that the 
plaintiffs woro, thoroforo, entitled to a 
share in each and ovory item. Prima 
facie these are pure findings of fact and it 

has lain heavily upon the appellants to 
show how they can bo challenged in 
second appeal. The first five grounds of 

app-al all allogo that tlioro was no le^il 
evidence on the record to justify t°he 
finding an l this is tho point which his 
been pressed (or my consideration. Tho 

bth, 7th, 8th and 9th grounds of appoal 
have not been pressed and [ shall con- 

tllat ?a 0 tor. ar,ag ° f 11,0 10th of 

The objection raised to the finding of 

the lower appellate Court as to tho first 

item ,s that the Court relied upon a re- 
eeipt executed by one Muhammad Taqi 
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who was a cousin of the parties and is now 
deceased in which ho gave tho boundaries 
of an adjacent plot and stated that one of 
the boundaries was the diwankhana of 
Imdad Rasool. The lowor Court finds 
and I cannot contest the finding that this 
refers to tho plot in suit No. 658, but I 
am asked to consider that the receipt in 
Question is not admissible in evidence on 
the authority of the Calcutta High Court 
as expressed in two rulings : Abdul Alt 
v. Rejan Ali (i) and Saraj Kumar 
Acharji v. Umcd Ali (2). It appears from 
these rulings that the Calcutta High 
Court has not always maintained tho 
same opinion on this question, but, apart 
from that, there is an inherent difficulty 
in applying either of these rulings to the 
present caso because they are rulings 
based on S. 13, Evidence Act, which lays 
down what facts are relevant whero the 
question is as to tho existence of any 
right of custom. No such question arises 
in tho present caso, aud I am unablo to 
apply principles which aro laid down for 
guidance in cusos which fall under S. 1^» 
Evidenco Act, to cases like tho presonfc 
whoro all that the document is required 
to prove is tho roputed ownership of a 

cortain property. 

In my opinion such 
this is admissiblo in 
S. 32, Evidenco Act. - -- 

meat mado by a deceased person in 
tho ordinary course of business and it 
consists of m acknowledgment writton or 
signed by him of tho receipt of rnonoy- 
It may bo that it is a woak piece of 
evidenco but it is admissible and oven if 
tho finding of tho Court bolow woro based 
oatiroly on that document I could not 
hold that it was based on inadmissible 
ovidonco. But besides tins document 
there is other ovidenco on which the 
Court rolios, namely, tho statement of 
witnesses. It is true that tho first Court 
disbolievod tho plaintiff's witnesses, but 
tho lowor appollato Court nowhoro says 
that ho shared that viow and ho raoations 
without advorso comment, tho fact that 
grand father of two of tho plaintiffs used 
to sit and hold his wrestling bouts on this, 
ground. I must hold, therefore, that tho 
finding of tho lowor appollato Court as to 
this houso is a finding of fact based on 
log il ovidonco and ono which cannot l>o 
chal lenged in second appoal. 

(Ij [ltfisj 19 C. \V. N. 468=21 I. C. 618. 

A _ — • - . 


a document as 
ovidonco underj 
It is a state 


(2) A. I. K. 1922 Cal 251. 
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Two other findings are seriously con* 
toetod. First the finding as to the second 
item, plots G59 to 66L, and secondly 
tho finding as to the fourth item which 
is plot 180. In his finding on tho 
second item tho lower appellate Court 
has made certain observations which I 
cannot understand ; in particular ho 
says : . 

Thus tho possession ol defendant 1, during 
the lifetime of his father Imdad Kasol was pos¬ 
session of Imdad. 

1 do not seo how this follows from the 
proooding sentence and in genoral I can 
soo no reason why an adult Mahomodan 
should not possess land ou his own ac* 
count in tho lifetime of his father. I 
find that tho plaintiffs’ witnesses hive 
stated that an old room of Imdad Rasool 
existed on those plots and only fell down 
four or five years ago when it was rebuilt 
by tho defendant. As tho lower appel¬ 
late Court took into account tho plaint¬ 
iffs’ witnesses in regard to tho first item 
it may bo presumod that ho did not 
reject them entirely in regard to tho 
othor items, and in this case too ho has 
further used the evidence of one of tho 
defendant’s witnesses which ho inter¬ 
prets to moan that tho defendant's 
fathor was actually in possession of 
this plot. Although tho finding of 
tho Court bolow is unsatisfactory in 
form I am not prepared to find that it 
is not basod on legal ovidonco and as it is 
certainly a finding of fact I am not pro- 
pared to intorforo with it in socond 
appeal. 

Tho finding ou item d, which is plot 
No. 180 is also one to which I might 
very woll tako exception if I wero sitting 
as a Court of first appeal. This plot is 
known as Mangal 11 izar and tho house 
on it belonged to a certain Chandi Lodh. 
Thoro is documentary ovidonco to which 
tho lower Court pays no attention that 
tho markot rights belonged to a certain 
Durban Ali as far back as the yoar 1867 
and that ho shared them with a certain 
Farzand Ali. Tho defendant alleges, 
though ho cvnnot provo, that ho obtained 
tho rights of Farzand All’s widow ovor 
tho plot and tho ovidonoo that tho plot 
ovor belonged to Irndad Rasol is hardly 
convincing. Hero too it must he sup¬ 
posed that tho lower appollato Court had 
boforo him tho ovidonco of tho plaintiff a 
witnosses hut lie aoorns to havo basod his 
conclusion principally on tho statomont 


Oudh 219 

of Rajjad Husain who is one of tho de¬ 
fendant’s witnesses, in particular that 
part of his cross-examination in whioh 
lie stated that defendant 1 was in posses¬ 
sion of Mangal Bazar in tho lifetime of 
his fathor 

because the latter was an old raau and that 
wbeu he could not scttlo disputes us to this 
bazar bis lather used to sottlo them. 

Undoubtedly this statement suggests 
that the defendant was in possession of 
tho plot as an agent for his father and 
tho finding of the lower appollato Court 
that Imdad Rasool was roally in pos- 
sosion of Mangal Bazar is like the other 
findings of fact based on legal evidence 
and one whioh I cannot reverso in second 
appeal. 

“Thore remains only tho last ground of 
appeal which, as framed, appears to be a 
plea of equity, although tho learned 
pleader has attempted to revive in this 
form a plea of acquiescence which he 
dropped in the Court below. The \ lea is 
that tho Court below erred in giving a 
decree for joint possession ovor plots 
658 to 661 in spite of tho proved 
fact that tho dofondants-appellants had 
orcctod housos thereon at considerable 
cost without objection on the part of the 
plaiutiffs-respondonts. Now tho plea of 
acquiescence was, as I havo stated, drop- 
pod in the Court bolow and, therefore, tho 
fact that the plaintiffs*rc3pondents % made 
no objection to those constructions is not 
now relevant. The possession of tho de¬ 
fendants, who are, as I havo stated, uncles 
of tho plaintiffs, of property whioh des¬ 
cended from their common ancestor must 
be regarded as possession on behalf of the 
whole family aud I cannot myself seo 
how any othor decree can bo given than 
a dccroo for joint possession. What this 
implies must bo decidod in tho oxocution 
Court. 

For those reasons I dismiss these ap¬ 
peals with costs. 

N.K. Appeal dismissed. 
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Pui*TjAN, J. 

Thakur Din —Defendant—Appellant. 

v. 

lima Prasad Dubey and another — 
Plaintiff and Defondant—Respondents. 

Socond Appeal No. 319 of 19*37, Deci¬ 
ded on 22nd December L927, from deoroo 
of Addl. Sub-Judge, Fyzabad, D/- 28th 
August 1927. 


Thakur Din v. Uma Prasad Dubey 
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Landlord and Tenant—Notice of ejectment by 
layidlord—Decision of Board of Revenue that 
tenant holding land under special agreement 
' Suit for declaration by landlord—Tenant not 
contesting the suit on the ground that he had 
under-proprietary or thekadari rights—Layid¬ 
lord is entitled to a declaratory decree as cloud 
is cast upon the landlord's title . 

The landlord issued a notice of eject¬ 
ment to the tenants and they contested the 
notice on the ground that they were under-pro¬ 
prietors. The Board of Revenue decided 
that the tenants were not liable to ejectment 
as they held the plots under a special agreement 
and a decree of the Court. The landlord 
brought a suit for a declaration that the ten¬ 
ants are only tenants of certain plots and had 
no under-proprietary or pukhtadari rights 

Held : that it was a case in which a cloud had 
been cast on landlord's title which had not been 
bnally removed by the decision of the revenue 
Courts which were not competent to decide the 
question of under-proprietary title. The land¬ 
lord had a right to sue and as his claim was 

not contested in the sense that the tenants did 

not assert any pukhtadari or undei-proprietarv 
right, the landlord was entitled to a decree • 
A. I. 11. 1923 P. C. 118 ; 7 0. C. 187 ■ 7 0 C 

372, Dist. : A. I. 11. 1910 P. C. 150 and AIR 
1924 Oudh 09, Foil. [P 250 C 2 ; P 251 Cl] 

Ii. D. Sinha —for Appellant. 

liadha Krishna— for Respondents 1 
and 2. 
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Judgment. This is an appeal from 
order of the Additional Subordinate 
Judge of Fyzabad who allowed the ap¬ 
peal from the probationary Munsif and 
decreed the suit brought by a zamindar 
for a declaration that the defendants are 
only tenants of certain plots and had no 
under-proprietary or pukhtadari rights 
in them. The main ground of appeal is 
that the plaintiff had no cause of action 

in the present suit. It is true that the 

defendants did not in the present case 
assert that thoy had under-proprietary 
or pukhtadari rights. They contested 
the suit on other grounds, in particular 
on the question of jurisdiction and on 
the question of limitation. The plain¬ 
tiffs issued a notice of ejectment to the 
defendants and thoy contested the notice 
on the ground that they were uuder- 
propnetors. This case was contested up 
to the Board of Revenuo and, the final 
decision of the suit was that the presont 
defendants wore not liable to ejectment as 
they held the plots under a special agree¬ 
ment and a decree of the Court It is 
now argued before me on behalf of the 
appeHants that that decision settled the 

question once for all and that it would 

be impossible for the appellants ever 


again to set up a title as under-propric* 
tors. In support of this view I am re- 
ferred to a case reported in Muhammad 
Mumtaz All Khan v. Mohan Singh (l), 
where it is held that a simple assertion 
of proprietary rights in a judicial pro¬ 
ceeding, which ex hypothesi was uir 
founded at the date when it was made, 
cannot, by the mere lapse of time, con¬ 
vert what was a tenant’s title into that 
of an under-proprietor. 

It is, therefore, argued that the ap¬ 
pellants can never again revive the pleas 
which they made in the revenue Courts, 
and such pleas must be taken to be mere 
verbiage as held in a decision of the late 
Court of the Judicial Commissioner of 
Oudh in a case reported in Thakur 
Chliattardhari Singh v. Bliagwan Din 

(2) . I am also referred to another case 
of the same volume at p. 372, Mahabir 
Prasad v. Muhammad Ewaz AH Khan 

(3) , where it is laid down that it is not 
merely an assertion of an adverse tifcl^ 
on the part of a tenant which neces - 
sitates a suit for a declaration on behalf 
of the landlord with respect to his title* 
It is only when on the basis of such arc 
assertion an order adverse to the landlord 
has been passed by the revenue Court, 
that the landlord will be required to file 
a declaratory suit ; but that is not a caso 
in which the landlord was in any way 
bound to file a declaratory suit. In my 
opinion it is a case in which a cloud has 
been cast upon his titlo which lias not 
been finally removed by the decision of 
the revenue Courts which are not com* 
potent to decide the question of under 
proprietary title. A very similar ques¬ 
tion arose in a caso decidod by their 
Lordships of the Privy Council reported 
in Mohammad Abdul Hasan Khan v. 

Prag (4). In that caso the defendants 
did not in their written pleadings claim 
to hold any under-proprietary right in 
the village, nor any position in the vu 
lage other than that of tenants, but they 
had previously filed objections in revenue 
Courts claiming to bo in possession of 
certain villages as zamindari and in tha 
case their Lordships held that the l an( ; 
lord was entitled to bring the sui 
against them. This case was roferred 

A. I. R. 1923 P. C. 118—15 All. 410=50 
I. A. 202. 




( 1 ) 


(2) [1904) 7 O. C. 1«7. 

(3) [1904) 7 0.0. 372. 

(4) A. 1. R. 1910 P. C. 130=20 0 . 0. S. 
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and a similar view expressed by a Bench 
of the late Judicial Commissioner’s Court 
in a case reported in Bishunath Seiran 

Singh v. Sitla Bakhsh Singh (5). 

I find, therefore, that the plaintiffs 
had in this case a right to sue and as 
their claim was not contested in the 
sense that the defendants did not assert 
any pukhtadari or under-proprietary 
right the plaintiffs were entitled to a 
decree. Another question raised in ^ this 
appeal is that the lower appellate Court 
passed a decree against one of the re^ 
pondents on the basis of a cornpiomise. 
That compromise was executed by one 
of the respondents only, and as this was 
a joint tenancy, the compromise, not 
being executed by the other defendants, 
was incomplete, and no decree should 
have been passed. The decree should bo 
one for a simple declaration that the 
defendants had no rights pukhtadari or 
under-proprietary in the plots. I order 
that the decree of the lower Court should 
be amended to that extent. In other 
respects the decree of the lower Court 
stands, and I dismiss the appeal with 
costs. 

N.K. Appeal dismissed. 

~ ^5) A. I. R. 1024 Oudh G9. 
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Full Bench 

Stuart, C. J., Wazir Hasan and 
Gokaran Nath Misra, JJ. 

Gulab Khan —Defendant—Appellant 

v. 

Ataullah and another —Plaintiffs—Ros 
pondents. 

Second Appeal No. 290 of 1927, Deci 
ded on 12th March 1928, against de- 
croo of Sub-Judge, Partabgarh, D/- 21st 
April 1927. 

# * (a) Civil P. C., O. 21, Ii. 95 —Purchase of 

a share— Possession taken by beat o] drum is 
eJJectivc delivery under H. 95. 

The delivery of possession by means of bent of 
drum under 0. 21, R. 95 to an auction pur¬ 
chaser who has purchased a share in a property 
so sold can bo considered to bo a valid and 
effective delivery of possession sufficient to givo 
to the auction puchascr a fresh start for limi¬ 
tation : A.I.R. 1921 All. 9 (F. JJ.) and 3G 
Horn. 373 (5\ B.), Dist. [P 250 C 1] 

$ $ (6) Limitation Act, Arts. 142 and 141 — 
Auction purchaser of a share taking formal 
possession by beat of drum—IIis subsequent suit 
for possession is governed by Art. 142 and not by 
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Art. 144 —Time begins to run from the date of 
formal delivery . 

Where the auction-purchaser of only a share 
in a certain property, who has obtained under 
O. 21, R. 95 possession by beat of drum, sues for 
recovery of possession on the ground that he 
has not obtained actual possession the suit is 
governed by Art. 142 and not Art. 144; and the 
possession of the judgment-debtor who has re¬ 
mained in actual possession in spite of the 
formal delivery of possession through Court, 
should be deemed to have become adverse only 
from the date of such formal delivery. 

[P 25G C 2] 

(c) Civil P. C., 0. 21, R. 95 — Possession 
means such as nature of property is capable 
of. 

Per Wazir Hasan, J. —On general principle 
possession for the purposes of R. 95 must mean 
such possession as the nature of the property is 
capable of. This is the juristico concep¬ 
tion of the word “ possession.” There is no 
reason to make a departure therefrom for the 
purpose of interpreting the rules of procedure 
as laid down in the Code. [P 255 C 1] 

(d) Limitation Act, Art. U2—Possession in¬ 
cludes constructive possession. 

Per Wazir llasan, J. —The word “possession” 
used in Art. 11*2 should not bo read to connote 
” occupation” or “ detention” merely. It will 
certainly include constructive possession ; 
Lake v. Dean: 2$ Bcav. 207, Pel. on.[P 255 C 2J 

Ali Zalicer —for Appellant. 

S. N. Srivastava for Mr. Radha 
Krishna —for Respondents. 

Order of Reference. — This is an 
appeal arising out of a suit for recovery 
of possession of a half-share in certain 
under-proprietary plots of land, situate* 
in village Jagdish Garh, district Partab¬ 
garh. The facts of tho caso are that 
these plots along with others were owned 
by one Sitla Bakhsh. Ho transferred 
them to the defendant-appellant Gulab 
Khan, but prior to tho transfer ho had 
mortgaged them to one Mathura, the 
father of defendants 2, 3, and 4, who 
are no party to this appeal. Mathura, 
the mortgagee, instituted a suit on the 
basis of tho mortgage and obtained a 
decree on tho 13th February 1904 : Exs. 4 
and 5, against Sitla Bakhsh, tho original 
proprietor of the land and tho present 
appellant Gulab Khan, who subsequently 
purchased tho property. Tho decree was 
made absolute on the 12th January 1907, 
Ex. 6. Mathura brought tho mortgaged 
property to sale, and purchased a half- 
share in tho plots in suit on tho 20th 
Juno 1911. Tho sale was confirmed on 
the 12th August 1911. lie applied for a 
sale certificate on the 17th July 1914 
and it was issued to him on tho 4th 
August 1914 : Ex. 1. After obtaining 
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the sale certificate he applied for delivery 
of possession and a warrant to that offect 
was issued under O. 21, R. 95, Civil P. C. 
by the Court on the 8th August 1914 : 
Ex. 7. On the 23rd August 1914, pos¬ 
session was delivered to Mathura, the 
auction purchaser, by beat of drum. The 
endorsement on the back of the warrant 
of delivory of possession ran as follows : 

Waqa tarikh 23 August, 1914, J;o ba awaz 
tiohal muaktahar munadi Icarahe arazi man - 
darja warrant dalchal dekani ki Mathura 
mushtari certificate ko dalchal hash zabila 

diladiya . 

The translation of the above endorse* 
-naont runs as follows : 

Ou the 23rd August 1911, after making a pro¬ 
clamation by boat of drum the possession of 
the property mentioned in the warrant of deli¬ 
very of possession was handed over to Mathura 
the purchaser entered in the certificate of sale, 
»n accordance with the rules (hash zabita). 

It appears that although Mathura 
obtained possession through Court, yot 
ho did not sucooed in getting actual pos¬ 
session over plots in suit. Mathura died 
some time in 1924, and aftor his death, 
his son9 at first executed a deed of leaso 
in favour of tho respondents 1 and 2 
(Ex. 3), and then subsequently sold tho 
property to thorn under a registered sale- 
deed dated tho 16th December 1925 : 
Ex. 2 It is on tlie basis ol this sale- 
deed that tho prosent suit was brought 
on the 3rd Augu-t 1926 by tho plain- 

tiffs-respondonts for possession of tho 
property in suit. 

The defence raised in tho case consisted 

principally of tho plea of limitation. It 

was urged by tho appellant that tho 

plain tills-respondents not having obtained 

actual possession ovor proporty in suit, 

their claim for possession was barred by 
limitation. 


This pica has boon ovorrulod by both 
the Courts below. They have hold that 
Mathura having obtained delivory of 
possession through Court on tho 23rd 
August 1914, tho poriod of limitation 
should he considorod to run from that 
dato ; and tho plaintiffs' suit, having 
heon brought within 12 years from that 
date, is within limitation. The lower 
appellate Court has distinguished tho 
Full Bench ruling reported in tho case 
of Jang Bahadur Singh v. Uanwant 
Singh (l) on the ground that it was not 

possible in tho present case for the auc- 

r,;r:, h r r t0 >’ ot possession 

Of tho. plots in suit since ho had pur- 

(1) A. I. K. 1921 AH. 9=13 All. 520 (F. b7) 


chased only a half-share in them ; and 
consequently the possession which was 
delivered to him through Court, though 
a possession merely by beat of drum, was 
quite enough in law to constitute a valid 
delivory of possession in order to give 
him a fresh start for limitation. 

The defendant-appellant has now ap¬ 
pealed to this Court and tho main point 
for decision is whether tho possession 
which was delivered to tho auction pur¬ 
chaser on tho 23rd August 1914, by beat 
of drum was tho only possession which 
could be delivered in the circumstances 
of the caso and should he deemed to bo 
such as to give a fresh start for the 
period of limitation in favour of the auc¬ 
tion purchaser. The argument urged on 
behalf of tho appellant is that the war¬ 


rant for delivery of possession issuod by 
tho Court, boing ono under O. 21, R. 95, 
Civil P. C., tho auotion purchaser should 
have boon delivered actual possession 
ovor tho proporty purchased by him ; 
and if no such possession was delivered, 
tho proceedings taken in August 1914, 
would not have tho effect in law of giv¬ 
ing to tho purchaser a fresh start for 
limitation. The limitation, it was con¬ 
tended, should run from tho date of tho 
confirmation of tho salo, namely, the 
12th August 191 i aud tho suit having 


heon brought more than 12 years after 
the said dato, is barred by limitation. 
Reliance was placed on a Pull Bench 
decision of tho Bombay High Court in 
Mahadcv Sakhararn v. Janu Namji (2), 
and tho Full Bench decision of tho Al" 
lahabad High Court quoted abovo. 

On behalf of tho rospoudents it is con¬ 
tended that tho rule of law laid down 
in the said decision of tho Allahabad 
High Court cannot apply to tho present 
caso since the property purchased at the 
auction salo was only a half-share in tho 
plots in suit and it was not, therefore, 
possible for the purchaser to take actual 
possession of tho plots purchased. Tho 
auction purchaser, it was contended, 
oould at host obtain only a joint posses¬ 
sion over tho plots in suit aud that pos* 
session should be deemed to have boon 
delivered to him under tho warrant of 
delivery of possession on tho 23rd August 
1914. It was, thorofore, urged that tho 
possession which was delivered to the 
purchaser was tho only ono which coul 

"(2)Tl9^7 77 Born. 373 U I. O. 417 = 11 

Bom. L. R. 115 (F. B.). 
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oaly bo delivered in the circumstances ot 
the case, and, therefore, the delivery of 
possession on the 23rd August 1.114 
should give the plaintiffs a fresh start 
for limitation. Reliance was placed on 
a Privy Council decision in Radha 
Krishna Chandraji v. Ram Bahadur (3), 
a decision of the Calcutta High Court in 
Bhulu Beg v. Jatindra Nath Sen (4) and 
a decision of a Bench of this Court in 
Ali Husain v. Mohammad (5). It was 
also urged on behalf of the respondents 
that as tho finding of the Courts below 
was to the offect that tho auction pur¬ 
chaser had not succeeded in gotting 
actual possession over tho property in 
suit, tho suit brought by the plaintiffs 
could not be considered to bo governed 
by Art. 142, Lim. Act. It was argued 
that tho only article which could bo 
considered to bo applicable in tho circum¬ 
stances of the case was Art 144. Under 
that article a plaintiff’s suit, if brought 
within 12 years of the date when tho 
possession of the defendant becomes 
adverse to tho plaintiff is fully main¬ 
tainable. Tho argument was that tho 

possession of tho defendant-appellant 

could beoome adverse only after tho 23rd 
August, 1914, and tho suit having been 
brought within 12 years from that date 
was within limitation. 

As the point involved in the case is one 
of groat importance and frequently arises 
I refer it for deoision to a Full Bench 
of this Court, under S. 14, Oudh Courts 
Act (4 of 1925). Tho point which I refer 
is as follows : 

(a) Whether tho delivory of possession 
by means of boat of drum undor O. 21, 
R. 95, Civil P. C.,to an auction-pur¬ 
chaser, who has purohasod a share in a 
property sold, can bo considered to bo a 
valid and effective delivery of possession 
sufficient to givo to tho auction purchaser 
a fresh start for limitation. 

(b) Whether Art. 141, Lim. Act, would 
bo applicable in a case whore the auc¬ 
tion purchaser of only a share in a cer¬ 
tain property sues for recovery of pos¬ 
session on tho ground that ho has not 
obtained actual poss-ssion ; and if so 
whothor tho possession of tho judgment- 
debtor who has remained in actual pos¬ 
session, in spite of tho formal delivery 

(H) (10.0J *20 Horn Ti R. 602 = 49 I. 0. 203= 
10 A. I.. .7. S3 (P. O.). 

4) A. I. K. 1023 Cal. 138. 

0) A. 1. R. 1028 Oudh 8. 


of possession through Court, should bo 
deemed to have become advoreo only from 
tho dato of such formal delivery. 

Opinion 

Stuart, C. J. —Tho quostion raised in 
the reference bofore us is a question o( 
considerable importance. Before I state 
my views upon it, I state the facts with 
which we are concerned. Two brothers 
of tho name of Sheomangalpal and Nar- 
singh Bahadur owned 19 bighas 13 bis- 
was 15 biswansis of under-proprietary 
land in a village in tho Partabgarh Dis¬ 
trict. It appears that Sheomangalpal 
oxecuted a deed of simple mortgage in 
respect of his interest in this property 
in favour of a certain Mathura. He ap¬ 
pears then to havo transferred the re¬ 
mainder of his interests in a moiety of 
6 bighas 2 biswas and 5 biswansis out 
of this total area to a certain Gulab 
Khan. His rights in the remainder ap¬ 
peared to have passod through the hands 
of various people in execution of decrees 
against him, and we finally find that 
Mathura, in the year 1910, instituted 
a suit on basis of his mortgage-deed and 
obtained a decree against the mortgaged 
property. Ho put this decree in execu¬ 
tion and himself purchased a moiety in 
the 19 bighas 13 biswas 15 biswansis. 
The sale was confirmed on the 12th 
August 1911. Now we havo it that 
Gulab Khan was in physical possession 
of 6 bighas, 2 biswas and 5 biswansis. 
On tho 23rd August 1914, Mathura 
obtainod possession through the Court 
over a half-share in this 6 bighas 2 bis¬ 
was and 5 biswansis, which was in the 
physical possession of Gulab Khan. Sub¬ 
sequently Mathura sold his interest in 
these plots to Ataulla and Ebidullah 
Khan, and Ataulla Khan and Ebadullah 
Khan instituted a suit for possession over 
tho half-share in thee plots against 
Gulab Khan. This suit was instituted 
on tho 3rd August 1926. It has been 
decreed by the Courts below. The ques¬ 
tion which is now raised in second ap¬ 
peal is whether such a suit is or 
is not timo barred, and a learned Judge 
of this Court, before whom tho matter 
had como in second appeal, has roforred 
tho questions of law involved under tho 
provisions of S. 14, Oudh Courts Act, 4, 
1925, for a decision by a Full Bench. 

* I fil'd at tho beginning that on 23rd 
August 1914 the whole of the sevon plots 
of an area of 6 bighas 2 biswas and 5 
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■biswansis were in physical possession of 
Gulab Khan. Gulab Khan was un¬ 
doubtedly a judgment-debtor under the 
decree. When Mathura obtained delivery 
of possession over a moiety of these plots 
he obtained delivery clearlv under the 
'provisions of O. 21, R. 95. Ordinarily, if 
Mathura had brought a suit for possession 
the limitation would have been under 
Art. 138, Sch. 1, Act 9, 1908, but this is 
not a suit by a purchaser at a sale in 
execution of his decree when the judg¬ 
ment-debtor was in possession at the date 
of the sale, for the property transferred 
by the sale. It is a suit brought by the 
vendee of a person who, the plaintiff 
declares, had obtained possession of the 
property on 23rd August 1914, and the 
article of limitation which in my opinion 
is applicable is Art. 142. According to 
the findings of the Courts below Mathura 
obtained possession on 23rd August 1914, 
under the order of the Court. He did not 
obtain physical possession. The Courts 
below found that he failed to obtain such 
possession. He did not obtain enjoyment 
of the property. But if he obtained 
effective possession on 23rd August 1914, 
the suit is within limitation. If ho did 
-not obtain effective possession the suit is 
not within limitation. In support of the 
argument that he did not obtain effective 
possession the learned counsel for the 
appellants, who has argued the case with 
great skill, lias laid stress upon a decision 
of the Full Bench of the Allahabad High 
Court in Jang Bahadur Singh v Han- 
want Singh (l), and also on the decision 
•of a Bench of the Bombay High 
Court in Mahadev Sakharam Parkar v 
JanuNamji Halle (2). The decision of 
oho Full Bench of the Bombay High 
Court appears to have been questioned in 
a subsequent decision of the Bombay 
High Court in Mahadcvappa Dundappa 
v. Bhima Daddapa (6). I a the Bombay 
•decision great stress was laid upon a dis¬ 
tinction between symbolical possession 
and non-symbolical possession I am not 
•disposed myself to found a decision upon 
a distinction between the dolivory of pos¬ 
session which is symbolical and the deli¬ 
very of possession which is non-symbo- 

lical. 

• f * ™ ry lar f? of instances 

it is only Possible to grant symbolical 
possession and the question a* 4 ' 
to me, has little to do with the 

( 0 ) A T R 1 Q.OD w fcho distinc- 

U A. I. R. 1922 Bom. 27 =46 Bom. 710 
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fcion between what is symbolical and 
what is non-symbolical. The question 
is: Is the delivery effective in the cir¬ 
cumstances of each particular case ? It 
is admitted that on 23rd August 1914 
Gulab Khan was in actual physical pos¬ 
session of this 6 bighas 2 biswas5 biswan¬ 
sis and at that season of the year plough¬ 
ing would ordinarily have taken place 
and some young crops would be standing 
on the ground. If Mathura had obtained 
a sale certificate for the whole of the 
plots, the matter would have been simple. 
He could have taken physical possession 
over the crops, continued to tend them, 
could have reaped them when they were 
ready and utilized the land afterwards as 
he wished, but his sale certificate only 
gave him a right to an unspecified moiety 
and it is clear to me that at the time that 
possession was given in terms of that sale 
certificate the officer of the Court grant¬ 
ing possession had no authority to de¬ 
limit specific portions of the plots and 
award them to Mathura. In these cir¬ 
cumstances to my mind the only sort of 
possession which could have boon granted 
was a constructive possession which 
would have enabled Mathura either to 
obtain partition over the plots or to 
obtain a share of the profits, and on my 
understanding of what happened such 
possession was granted and that posses¬ 
sion was effective. I would, therefore,' 
reply to the roforenc^ before us that the, 
article of • limitation governing the case 1 
would be Art 142 and that date from; 
which the timo began to run was 23rd- 

August 1914. 

Wazir Hasan, J. —I have very little to 

add. Two admitted facts are of outstanding 
importance. Mathura at the auction sale 
obtained a right of ownership under the 
purchase to a one-half share in seven spe¬ 
cified plots. This is the first fact The 
second fact is that the other half-share in 
the plots has all along legally vested in the 
defendant-appellant Gulab Khan. Now, 
when Mathura proceeded to obtain pos 

session of the property, which he acquired 

under the auction sale, ho took proceed 

ings under O. 2L, R. 95, Civil P. C., and 

not under R. 96 of the same order. The 
Court through its proper officer put 
him in possession of the purchaser 
property undor the samo rulo of pro 
*coduro under which Mathura had 


applied. In my judgment that was tho 
only procedure which could reasonably 
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and properly bo availed of in the circum- 
stances of the case. On the date of the 
sale in favour of Mathura of the half* 
share in the seven plots Gulab Khan was 
in possession of the entire area of those 
plots. This being so R. 96 was inapplic¬ 
able. The difference between the two 
irules is substantial. R 95 clearly relates 
*to cases where the delivery of possession 
in favour of a purchaser is to tako place 
in respect of property in the occupancy 
of the judgment-debtor. In the present 
case, as I have just now said, the property 
in its entirety, including the share pur¬ 
chased by Mathura, was in the occupancy 
of Gulab Khan. R. 96, on the other hand, 
applies to cases where the property sold 
is “in the occupancy of a tenant or other 
person entitled to occupy the same.' 
Therefore, on the facts of the case R. 95 
was inapplicable. Delivery of possession 
under R. 95 may take place in two modes: 
(l) by putting the purchaser in posses¬ 
sion of the property” simply; and (2), if 
need bo, “by removing any person who 
refuses to vacate the same/’ In the 
present case the second mode could not be 
resorted to, the reason being that Gulab 
Khan being a oosharer to the extent of 
one-half was in lawful possession of the 
whole, per my et per tout. Fie, therefore, 
could not be made to vacate the possession. 
I am unable to read in the rule words 
which would restrict its application only 
to cases where actual physical delivery 
of possession is to be given to the pur¬ 
chaser of immovable property. It seems 
to me that on general principle posses¬ 
sion for the purposes of R. 95 must moan 
such possession as the nature of the pro- 
jperty is capable of. This is the juristic 
iconcoption of the word “possession” and 
I see ntf reason to make a departure there¬ 
from for the purpose of interpreting the 
rules of procedure as laid down in the 
Codo 

I now come to the question as to which 
articlo of the Indian Limitation Act is 
applicable to the suit out of which this 
reference has arisen. So far as the nature 
of the suit is disclosed by the allegations 
made in the plaint thoro can bo no two 
opinions that it is a suit for rocovory of 
FJossossion of immovable property caused 
by dispossession of the plaintiff. This 
being so, prirna facie the articlo applicable 
is Art. 142, Indian Lira. Act; but it is 
arguod on behalf of the appellants that, 
having regard to the finding that the pos¬ 


session which the auction purchaser 
obtained in proceedings subsequent to 
the grant of certificate in his favour, 
did not amount to actual possession in 
the sense that Gulab Khan was not 
male to vacate the plots it should bo 
hold that the auction purchaser never 
obtained possession and, therefore, there 
was no dispossession within the meaning 
of Art. 142, Lim. Act. It seems to mo 
that this argument begs the whole ques¬ 
tion at issue. It assumes that “posses¬ 
sion” in Art 142 can moan nothing less 
than actual possession of one person by 
ousting another person who holds posses- 
son of a similar nature. I am unable 
to accept this assumption as well founded 
in law. Courts in India are familiar 
with cases which may fall under 
Art. 112, and yet there may not 
be possession actual and physical 
either on the part of the plaintiff or 
on the part of the trespasser. Two 
instances will suffice. Take the case of 
possession of a zamindar in an undivided 
mahal and possession of a landlord over 
any other immovable property, not 
zamindari property, in which the zamin¬ 
dar or the landlord is a cosharer with 
other persons and the actual possession 
is in the hands of a third party with the 
consent of the entire body of the pro¬ 
prietors. 

I think in the state of law as ad¬ 
ministered in the Courts of British 
India it would amount almost to an ab¬ 
surdity to contend that the zamindar or 
the landlord, as the case may be, is not 
in possession of the immovable property 
within the meaning of Art. 142, Sch. 2, 
Lim. Act. Discontinuance and dispos¬ 
session are equally very familiar inci¬ 
dents of immovable property in this 
country. Dispossession may properly 
onsuo only by realizing rent from persons 
in actual possession of the property of 
another or by merely obtaining atone- 
mont from such persons. It seems fc) 
me equally absurd to contend that such 
realization of rent or atonement is not 
di possession of the other within the 
moaning of Art. 142, Sch. 2, Lim. Act. 
The word used in Art. 142 ^possession.” 
It should not bo road to connoto “occupa¬ 
tion” or “detention” moroly. It will bo 
agrood that it cortainly includes con¬ 
structive possession. As was obsorved 
by Romilly ML R.. in Lake ▼. Dean (7) 

(7) [IbOBJ 2b Beav. 007. 
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“there is perhaps no legal conception 
more open to a variety of meanings than 
possession.’* Similar observations were 
made in Lycll v. Kinnedy (8). I am, 
therefore, of opinion that the word “pos¬ 
session” in Art. 142, Sch. 2, Lim. Act, 
should be given the moaning which that 
word can reasonably boar in relation to 
the nature of the property to which it is 
sought to be applied. The opinion, that 
the word “possession” generally means 
possession as the nature of the property 
is capable of, was expressed in the deci¬ 
sion of the House of Lords in the case of 
Lord Advocate v. Young (9). As regards 
the cases which thelearned counsel for the 
appellant has quoted before us I need say 
no more than what the llon’ble. the Chief 
Judge has said. To my mind the refer¬ 
ence can best bo answered on the linos on 
which I have tried to answor it. Generally 
my answor, therefore, to the reference is 
that the suit out of which this reference 
has arisen is not barred by limitation 
and is governed by Act. 142, Sch. 2, Lim. 
Act. 

Gokaran Nath Misra, J. —I am in full 

agreement with the judgment just deli¬ 
vered by my brother Mr. Justice Hasan. 
The two points which have been referred 
to us are as follows : 

(1) Whether tho delivery of possession by 
means of beat of drum under O. 21, R. 95, Civil 
P. C., to an auction-purchaser who has pur¬ 
chased a share in a property so sold, can bo 
considered to bo a valid and efloctivo delivery 
of possession sufficient to give to tho auction 
purchaser a fresh start for limitation. 

(2) Whether Art 14 1, Lim. Act., would bo ap¬ 
plicable in a case whore tho auction purchaser 
of only a Bharo in a certain proporty sues for 
reoovory of possession on tho ground that ho 
has not obtained actual possession ; and if so, 
whether the possession of tho judgment-debtor 
who has remained in actual possession, in spite 
of tho formal dolivory of possession through 
Court, should bo deemod to bavo bocomo 
adverso only from the date of such formal de¬ 
livery. 

As to fcbo first point: I am clearly of 
opinion that in a caso where an auction- 
purchaser has purchased a sharo in a 
property sold, and thereby becomes a co- 
sharer with othor persons, tho only way 
of his gotling a valid and otfectivo deli¬ 
very of possession, sufficient to give him 
a fresh start for limitation, is by getting 
delivery under O. 21, R 95, civil P. C. 
as was obtained in this case. 

From t he (acta already given it i 8 clear 

(6) [1887 18 Q. B d. ' 

(8) [1887] 12 A. C. 644. 


that when Mathura purchased half the 
share in the plots in dispute the appel¬ 
lant Gulab Khan was in possession of 
thoso plots in entirety and it was not 
possible for Mathura to have ousted him 
frorq possession of those plots. The only 
thing to which he was eutitled was a 
right to possess thoso plots jointly with 
Gulab Khan to the extent of one-half. 
This right he may have onforced either 
by partition or by a suit for pro6ts. In 
ordor to vest him with such a right the 
possession which was delivered to him in 
the prosont case under O. 21, R. 95 was 
in my opinion, an effective delivery of 
possession. To meet such case9 tho Legis¬ 
lature has expressly provided in 0. 21, 
R. 35, that whore a decree is for the 
joint possession of immovable property 
such possession is to bo dolivored by 
affixing a copy of tho warrant in some 
conspicuous place on tho property and 
proclaiming by beat of drum, or other 
customary mode, at some convenient 
place, tho substance of the decree. The 
difficulty is that no such provision has 
been made in tho case of auction pur¬ 
chasers. The rule relating to auction- 
purchasers is contained in O. 21, R. 95, 
aud it appears to mo that where tbo 
judgment-debtor is in possession of the 
property and tho auction-purchasor has 
purohasod only a sharo in that proporty 
tho only way in which ho can obtain 
possession is by tho way indicated by the 
legislature in O. 21, R. 35, just now re¬ 
ferred to. I am, therefore, of opinion that, 
the pos909sion dolivorod in tho present 
case was a valid and offcctivo del ivory of 
possession and amounted to tho dispos¬ 
session of tho judgmont-dohtor Gulap 
Khan to tho oxtont of half tho share in 
tho plots in dispute. • 

As to tho second quostion, which re¬ 
lates to tho applicability or otherwise o 
Art. 144, Lim. Act, to a caso like tho ono 
which wo have at present boforo us: I am 
in ontiro agreement with ray loarno 
brothor Mr. Justice Hasan that in a case 
like tho present tho articlo which wou 
clearly apply would bo Art. 142 and no 
Art. 144. If tho dolivory of possession 
suoh as was effected in tho prosont case 
was a sufficient effectivo delivery of P° 9 
sossion to tho decree-holder and w°n _ 
amount to a dispossession of tho jurj, 
raont-dobtor, Art. 142 would bo the only 
articlo which could bo considered to oo 
applicable in tho case. In such a caso 
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the period of limitation for the auction 
purchaser commences from fcho date when 
he would take possession through Court 
and he would be justifiably entitled to 
treat his not actually getting possession 
subsequently as dispossession. I am, 
therefore, in entire agreement with the 
way how the reference has been answered 
by my two learned brethern. I would 
also answer it in the same way and hold 
that the suit in the present case was quite 
within limitation. (In view of the above 
opinion the appeal was dismissed.) 


RK. 


Appeal dismissed. 
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Wazir Hasan and Pollan, JJ. 

Gaya Prasad and others— Defendants 
—Appellants. 

v. 

Sahdeo Singh —Plaintiff Respondent. 

Second Appeal No. 360 of 1927, Decided 
on 24th February 1928, from decree of 
Sub-J. Sitapur, D/- 27th August 1927 

(а) Easements Act, S. 12— Lambardarlcannot 
acquire ad verso possession nor casement over 
manure collected by the non-agriculturists — 
Adverse possession . 

A lambardar cannot obtain rights over manure 
■which is collected year by year by the non-agri¬ 
culturists in the village by means of adverse 
possession, nor can ho acquire an easement over 

it. [P *57 0 2] 

(б) Custom — Manure collected by non-agri¬ 
culturists at the absolute disposal of lambardar 
—Custom is not unnatural. 

There is nothing unusual in the existence of 
a custort v?her»iby all manure belonging to 
ijon-agriculturists resident in the village is at the 
absolute disposal of the lambardar. [P 257 C 2] 

Hyder Husein and Bajeshwari Prasad 
—for Appellants. 

A. P. Scn t Alt Zahecr and Kashi Pra m 
sad Srivastava —for Respondent. 

Judgment. —This is a defendants’ ap¬ 
peal in a case which was brought by a 
lambardar claiming Rs. 4 as the price of 
manure said to have bocn misappropriated 
by the defendants and for a declaration 
that the plaintiff as lambardar of the vil¬ 
lage is alone competent to appropriate the 
manure of'tho non-agriculturists residing 
in the village. Thoro was also a plea for a 
perpetual injunction restraining the de¬ 
fendants, who arc cosharors in the village, 
from interfering with the Laid manure as 
long as the plaintiff remains lambardar of 

1928 0 33 & 34 


the village. The suit was decreed by the 
Courts below, but the reasons given by 
the Courts are not, in our opinion, satis¬ 
factory. The Court of first instance deci¬ 
ded that the lambardar was entitled to 
the manure of all the non-agriculturists 
in the village by means of adverse posses¬ 
sion and this was amended by the lower 
appellate Court into a finding that the 
lambardar’s right was rather a prescrip¬ 
tive right of easement over the manure of 
the non-agriculturists. We are not pre¬ 
pared to hold that a lambardar could ob¬ 
tain rights over manure which is collected 
year by year by the non-agriculturists in 
the village by means of adverse possession 
nor are we able , to see how he could ac¬ 
quire an easement over it. On the other 
hand, we find that according to the record 
of- rights in this village ail manure be¬ 
longing to non-agriculturists resident in 
the village is at the absolute disposal of the 
lambardar. Nothing is said as to the 
rights of the cosharers and we are unable 
to read into these words the interpreta¬ 
tion given by the Court below, namely, 
that the lambardar took possession as 
manager for the benefit of himself and his 
cosharers. It has been found as a fact 
in the present case that the plaintiff- 
lambardar has been taking possession of 
this manure year by year for the last 25 
or 30 years and his right was only inter¬ 
fered with in the year 1924. It appears 
that this is one of those perquisites given 
by village custom to the lambardar, and 
we find nothing unusual in the existence 
of such a custom. We also find that it is 
proved that the custom was accepted at 
the time of the settlement of the year 
1867 and has *been acted upon until the 
events out of which the present suit arose. 

The second ground on which the appel¬ 
lants seek to meet tho plaintiff’s claim is 
that in tho year 1917, there was a parti¬ 
tion of the village by which tho appel¬ 
lants were entitled to a half-share in the 
various sewai items including manure. 
Tho evidence of this is tho partition pro¬ 
ceeding. Wo have road that proceeding 
and wo do not find any reference to tho 
manure of non-agriculturists and wo are 
unable to interpret this section which ap¬ 
pears in the printed form of the partition 
proceeding, to refer to the manure of tho 
non-agriculturist. Generally speaking, 
these sewai items deal with tho property 
of tho agriculturists, and tho manure is 
the manure of cattlo grazing of tho vil- 
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lago grass lands. Nor can we hold that 
this partition, even supposing it to be an 
agreement between the parties, deprives 
the lambardar of the right given to him 
by the wajib-ul-arz, which remains un¬ 
affected by the partition proceedings and 
is still valid. Last of all there is nothing 
shown to us which gives the appellants 
uny right to take the manure for them¬ 
selves and to make a partition of it ac¬ 
cording to what they consider to be their 
shares. In our opinion, the plaintiff" 
lambardar was entitled to win his suit 
on these grounds if not on those on which 
the decrees were passed by the lower 
Courts. We, therefore, dismiss this ap¬ 
peal with costs. ' • 

N.K. ' ' Appeal dismissed. 
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Stuart, C. J. f and Wazir Hasan, J. 

Mary Akhtar Mirza —Appellant. 
r 1 v. 

Alice Sangster —Respondent. 

First Appeal No. 98 of 1927, Decided 
on 21st February 1928, against decree of 
Chief Judge, Oudh, D/- 24th April 1927. 

Succession Act (31 of 1925), S. G3 (c)—Xo 
evidence on record of testator and witness 
being in actual visual presence of each other — 
Presumption that one signed in the presence of 
the other cannot be made., 

Where at the time of signing the will the 
testator and the witness were in different rooms 
and there was no evidence on the record to 
the effect that the two rooms were so situated 
that the testator and the witness occupied such 
a position in relation to each other that the one 
could «be said to be in actual visual presence of 
tho other while each was signing the declara¬ 
tion. 

e Held: that a presumption cannot bo made 
that the testator and the witness wore in visual 
presence of each other while signing the decla¬ 
rations: Brown i\ Skirrow, (1902) P. 3, lief. 

[P 259 C 2] 

• Hyder Husein and Rauf Ahmad— for 
Appellant. 

• St. G. Jackson and Satya Na7id Roy — 
for Respondent. 

• Judgment. —This is an appeal from 
the order of Mr. Justice King, dated 14th 
April 1927, in two testamentary cases. 
Both parties asked by separate applica¬ 
tions for letters of administration to the 
estate of one A. W. Sangster, who died 
on 13th June 1925. The first party, 
Mrs. Sangster,'asked for bare letters of 
administration. The second nartv Mrs 
Mary Akhtar Mirza, prayed for tho 
letters of administration with will an* 
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Hexed. The former is admittedly the 
widow of the deceased Sangster and the 
latter claimed to be the daughter of 
the same. Mrs.*Mary Akhtar Mirza’s 
alleged relationship with the deceased 
was disputed by the widow. 

The trial Court has held that Mrs. 
Mary Akhtar Mirza was not the daughter 
of A. W. Sangster. This finding was 
accepted before us in the appeal. In 
support of her claim for the letters of 
administration with will annexed Mrs. 
Mary Akhtar Mirza produced twodocu* 
ments (Exs. A2and A3). They are both 
dated 6th April 1925 and are declarations 
of A. W. Sangster in respect of railway 
provident fund of which he was the 
owner and which had accumulated in his 
favour as an employee of the E. I. Ry* 
(O. and R. Ry. Branch). He was Deputy 
Superintendent of the Oudh and Rohil’ 
khand Railway Press. The widow ina* 
peached the genuineness and the validity 
of these two documents and it is not 
disputed that if they are valid they 
constitute the last testament of A. W. 
Sangster in relation to the provident 
fund. 

The trial Court has repelled all grounds 
of attack against these declarations 
except one and that ground is that 
the declarations were not executed 
in accordance with law relating to tho 
execution of wills by which A. 
Sangster was governed. The finding of 
the trial Court in respect of this ground 
of attack is that the two declarations 

wore not attested according to the re¬ 
quirements of law as laid down in 
S. 63, Succession Act, 1925.* It is 

agreed that Mr. Sang9ter’s disposition is 
governed by the said section. In this 
view of tho case the trial Court has 
rejected the application of Mrs. Mary 
Akhtar Mirza and granted that of the 
widow, Mrs. Sangstor. 

In appeal before us tho finding °f J“ a 
trial Court is disputed on behalf of Mrs. 
Mary Akhtar Mirza and no other poin 
was raised either on her behalf or on 
behalf of the respondent Mrs. Sangster. 
After anxious and caroful considora ion 
of the evidence relating to the execu io 
of the declarations of 6th April l9- y » 
have come to tho conclusion that tne 
finding of the trial Court is coirec an 

must bo affirmed. . 

' There is no question that the dec a 
tions bear tho signature of A. W. San G s o 
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There is also no question that they bear 
the signature of one J. H. Willmer and 
of one W. John as witnesses to the execu¬ 
tion of the declarations. According to 
Cl. (c) of S. 63, Succession Act. 1925, 

fclio will shall be attested by two or more 
witnesses each of whom has scon the testator 
sign or has received from the testator a personal 
acknowledgment of his signature and each of 
the witnesses shall sign the will in the presence 
of the testator, but it shall not be necessary 
that more than oue witness be present at the 
same time. 


% 


> 



The controversy in the case is as to 
whether Willmer and John signed these 
declarations in the presence of Sangster. 
Both Willmer and John gave evidence 
in this case and their evidence has been 
accepted as true by the trial Court and 
we see no reason for taking a contrary 
view. 

Willmer was producod by Mrs. Mary 
Akhtar Mirza and John was produced by 
the widow. Willmer stated: 

These declarations -were signed by Mr. Sang¬ 
ster. They wore signed in my presence. They 
both boar my signature . . . .The other witness 
was Mr. W. John ... .1 identify his signature 
on these documents, but I do not remember 
whether ho signed in my presence. 

In cross-examination ho said: 


- Mr* Sangster signed in my presence. I can¬ 
not say whether they boro Mr. John’s signature 
before I signed. I do not remember if Mr. 
John signed before me. 

This evidonce is lacking in one of the 
essentials required by law, that is, 

each of the witnesses shall sign the will in 
the presence of the testator. 

Willmer does Dot say expressly that 
he signed the declarations in the presonce 
of the testator though the trend of his 
evidence points to the conclusion that 
Willmer did 6igu in tho presence of 
Sangster. As regards tho signature of 
John, Willmer simply identities it and 
gives no details as to when and how it 
was made. It follows that Willmer’s 
evidence per so does nat establish valid 
attestation of tho declarations as wills. 
Had this evidence stood alone it might 
have boon possible to hold in favour of 
valid attestation by aid of prosuinptions; 
hub thoro being direct ovidenco as to 
when and how John signed thoso declara¬ 
tions no room is left for making any 
presumption. John states that tho two 
forms bearing tho declarations wore 
brought to him filled in by the chaprasi 
of tlio office. Ho further says: 

I hoy boro Mr. Sangstor's sign.ituro and I 
Mgnod as a witness. They did not hour Mr. 
N\ Ulmer’s signature at that time. The two 


columns for tho signature of witnesses were 
blank. I signed in the lower space for tho 
witnesses’ signature. 

fn cross-examination he stated: 

When these forms were brought to mo for 
signature Mr. Sangster was in a different room 
. . . .On looking at the declarations I was fullv 
satisfied that they bore the signatures of Mr.’ 
Sangster and so I signed them. 

This evidence proves the fact that 
neither Sangster nor John signed in the 
presence of each other. First Sangster 
signed in one room while John was in 
another room and afterwards John signed 
in the other room when Sang 9 ter was in 
the former room. There is no evidence 
on the record to the effect that the two 
rooms were so situated that the testator 
and the witness occupied such a position 
in relation to each other that the one 
could be said to be in actual visual pre¬ 
sence of the other while each was signing 
the declaration: see in this connexion the 
decision of Gorell Barnes, J., in Brown v. 
Skirrow (l). We were bard pressed with 
the argument that we should make a 
presumption that the testator and the 
witness John were in visual presence of 
each other while signing the declarations. 
We are unable to make any such pre¬ 
sumption in tho circumstances of this 


case. 

The appellant’s case as disclosed by 

her in her evidence, which has not been 

accepted as true by the trial Court and 

we wore not asked to accept it as true in 

appeal, is that Sangster brought two 

forms from the office and showed them 

to tho appellant. She further stated 
that ho, 


did not sign thorn in my presence. Thev 

came from the office signed. The signature of 

tho witness John was made in my presence. 

John signed at my father’s request. At tho 

tune when John signed only my father and I 
were present. 


reSard statements of 

llltner and John who are absolutely 

reliable witnesses, tho story deposed to 
by the appellant as to when and how the 
witnesses signed tho declarations must 
bo treated as totally false and is wholly 
inconsistent with the presumption which 
we are now asked to make that Sangster 
and John were in the visual presence of 
each other at tho railway offices. 

The appeal, therefore, fails and is dis¬ 
missed with costs. 


N.K. 


Appeal dismissed. 


rn [l‘JO-] V. 3=71 L. J. 1\ 19^1 u a 

59=S5 L.T. 045. • 
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PULLAN, J. 

Rajendra Bakhsh Singh —Plaintiff. 

v. 

Baliu Rani and another —Defend ints. 

Original Suit No. 2 of 1927, Decided 
on 25th November 1927. 

Court-fees Act , S. 7, Cls. (4) (c) and (d)— Re¬ 
lief under—Court can interfere with the valu¬ 
ation set up by the plaintiff if it is absurd and 
outrageous under S. 151, Civil P. C. 

There is no direct authority for the Court to 
interfere with the valuation 9et up by a plaintiff 
who seeks a relief under S. 7, Cl. (4), sub-Cl. (c) 
or sub-Cl. (d) of the Court-fees Act, unless the 
Court can take advantage of S. 151 of the Civil 
P. C. That section may be brought into use if a 
plaintiff makes an absurd and outrageous mis¬ 
representation as to the value of his suit in 
order to have it tried by some particular Court: 
32 Cal. 734 ; A. I. R. 1918 P. C. 135 ; 40 Cal. 
245 ; 3G All. 500 and 6 O.C. 255, Rcf.[ P 261 C 2] 

Niamat Ullah and Ghulam Hassan — 
for Plaintiff. 

Ishwari Prasad , Kedar Nath Tandon , 
Thakur Prasad , Bisheshwar Nath Sri- 
vastava , Girja Shankar and Bhairon 
Nath —for Defendants. 

Judgment.— For the second time this 
suit has come before this Court for de¬ 
termination of the question of valuation. 
The plaintiff when he filed his suit in 
the first instance valued it at over six 
lacs of rupees, but in so doing he omitted 
to notice the provisions of S. 254 of the 
Oudh Civil Digest, which limited the 
valuation of his suit to Rs. 1,000 
on account of the first relief claimed 
and Rs. 40,000 on account of the second 
relief. When this objection was mado 
the plaintiff sought to amend his plaint, 
but my learned predecessor decided that 
the amendment could not bo allowed at 
that stage, and that ho should first of all 
determine the valuation of the suit as 
filed. He accordingly found that the 
valuation was Rs. 41,000, and returned 
the plaint for presentation to tho proper 
Court. The plaintiff amended his plaint 
in the manner which be had already pro¬ 
posed, and again presented the plaint in 
this Court on the ground that, on the 
allegations now disclosed and the reliefs 

now Fought, the suit was within the 
jurisdiction of this Court. 

In the first instanco the plaintiff had 
assailed a deed of gift executed by a cer¬ 
tain lady partly becauso she denied that 
he was the validly adopted son of Thakur 
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Mahabir Bakhsh Singh and partly be¬ 
cause the document transferred certain 
property to which he was entitled as re¬ 
versioner. In the plaint as amended he 
has also asked that the whole deed of gift 
should be set aside and he has further 
sought an injunction against the defen¬ 
dants, that is to say, the donor and the 
donee, restraining them from dealing, 
with the property in a manner inconsis¬ 
tent with the rights of defendant 1, as a 
Hindu widow, and prejudicial to the in¬ 
terests of the plaintiff, and there is still 
another relief which has been laid open 
to him by the action of the defendants, 
who, in their written statements, set up* 
the case that this was a joint Hindu 
family, contrary to the allegations in the* 
plaint. The plaintiff is now able to say 
that if the Court finds that this is a joint 
Hindu family he is entitled to possession 
of the whole property, except one village* 
Sardaha, which has not been transferred 
by the deed of gift. I am asked by the- 
defendants to find that these are not 
genuine additions to the plaint, but have 
been inserted merely as a device to bring 
the suit within the jurisdiction of the 

Court. 

No doubt this is the primary ob¬ 
ject of the plaintiff. He has always tried 
to have this suit tried in this Court and 
he has always valued the suit at up 
wards of six lacs. It is now admitted 
that the deed of gift was grossly under 
valued and, oven on the admission of the 

defendants, the property transferred by 
that deed of gift could not bo worth less 
than two and half lacs of rupees. Conse 
quently, the reduction in the valuation 
of the plaintiff’s suit, to meet the tech 
nical provision of the Oudh Civil Diges t 
was brought about primarily by the dit> 
honesty of the defendants, who wished o 
execute a deed of gift on a stamp of les- 
valuo than that proscribed by law. I acQ 
not prepared to find at this stage that ^ 
new reliefs claimod are without an 
meaning or that they can be reje r £. e . 
summarily without a hearing. 1 
plaint has now been amondod and ia 
got to consider it in its amondoc °f r 
and as long as I find that the reliefs as ’ 
are reasonable and such as wou < a 
been considered by the Couit 'M 1( ?. 
question had not the defendants acn a 
to impute dishonest motives for t ieir i 
sort ion, I consider that they ral X 
taken into account in order to es i 
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the valuation of the suit for the purposes 
of jurisdiction. 

Now there is no question that these 
reliefs are included in S. 7, Cl. 4 of the 
Court-fees Act, which must bo read with 
S. 8, Suits Valuation Act (7 of 188<), 
that is to say, the valuation for the pur¬ 
poses of jurisdiction must bo the same as 
the valuation for the purpose of Court- 
•fee. Where a plaintitf seeks to obtain a 
declaratory decree with consequential re¬ 
lief [S. 7, Cl. iv sub-Cl. (c),or to obtain 
an injunction [(sub-Cl. (d)), the suit must 
-be valued according to the amount for 
which the relief sought is valued in the 
plaint. I have been referred to several 
rulings commencing with Hari Shankar 
Dutt v. Kali Kumar Patra (l), which 
pointed out that in such a suit the 
Court must accept the value of the relief 
stated in the plaint and this view was 
accepted by their Lordships of the Privy 
Council in the case of Sunderhai v. Coh 
lector of Belgaum (2), where they quoted 
with approval a decision of the High 
Court of Bombay which laid down this 
principle. At the same time I must 
point out that in every case that has 
been shown to me the Courts have been 
regarding the matter from an opposite 
standpoint to that which I must adopt 
dn the present case. They have always 
•considered case3 in which the plaintiff 
has sought to pay a lower Court-fee by 
an under-valuation of some part of his 
claim, and no case has been brought to 
my notice whore a plaintiff has sought 
rto bring his suit in a Court of higher 
jurisdiction by falsely overestimating the 
value of his claim, and paying a higher 
Court-foe than that which the law de¬ 
manded. In the present caso no ques¬ 
tion of Court-fee arises, a3 tho plaintiff 
has paid tho maximum. In several 
cases I have boon shown remarks 
directed against arbitrary valuation on 
the part of tho plaintiff, but it has al¬ 
ways been an arbitrary undor-valuation 
and never an arbitrary over-valuation. 
Such was tho caso of Raj Krishna Dey 
v. Bipin Be hari Dcy (3) and Jagcshra v. 
Durga Prashad Singh (i). All that tho 
rulings show mo in favour of tho defon- 

~(lRl905] 32 Cal. 734=9 C7\V.N. 690, 

(2) A.I.K. 1918 P.C. 135=13 Bom. •3‘iG=4G I. 

A. 15 (P.C.). 

( 3 ) (1913) 10 Cal. 245=10 C.L.J. 194 = 1? I.C. 

102=17 C.NV.N. 591. 

i\) [1911] 30 All. 500=24 I.C.. 079=12 A.L.J. 

844. 


dants in the present case is that Courts 
have not uniformly accepted tho plain¬ 
tiff’s valuation of his suit for tho pur¬ 
poses of Court-fee when they have held 
that the valuation fer the purpose of 
jurisdiction was higher. No doubt, the 
observations of Mr. Charaier in Thakur 
Sheodat Si?igh v. Thakur Bishunath 
Singh (5), where he says that the Courts 
have always accepted the plaintiffs 
valuation as determining the forum, ex¬ 
cept in cases where it has been proved 
that the plaintiff has misrepresented the 
true value with the intention of getting 
a trial in a different Court from that in¬ 
tended by the legislature or has acted 
recklessly in valuing his suit, or has 
adopted a wrong method of valuation, 
may be considered, if taken apart from 
their context, to assist tho defendants* 
plea. But this again is a case in which 
the plaintiff sought to under-estimate 
and not to over-estimate the valua¬ 
tion, and, moreover, it was a suit for pre¬ 
emption which stands on a somewhat 
different footing from other suits. In 
my opinion, therefore, there is no direct 
authority for the Court to interfere with 
the valuation set up by a plaintiff who 
seeks a relief under S. 7, Cl. 4, sub-Cl. (c) 
or (d), Court-fees Act, lunless the Courti 
can take advantage of S. 151, Civil P. C. 
There can be -no doubt that that section 
may be brought into use if a plaintiff 
makes an absurd and outrageous misre¬ 
presentation as to the value of his suit in 
order to have it tried by some particular 
Court. If a person attempted to sue in 
a Munsif’s Court for property worth a 
lac of rupees by declaring it to bo worth 

one hundred, the Court would refuse to 

entertain his plaint and similarly this 
Court would refuso to entertain a plaint 
if the valuation was demonstrably far 
below the minimum of five lacs, which 

is proscribed for tho original jurisdiction 
of this Court. 

I have, thorofore, considered carefully 
what tho real valuation of this property 
is, for tho wholo property as stated in 
tho plaint may bo taken into account 
for tho purpose of valuation if reliefs (c) 
and (d) aro read together. Thero is no 
contest as to tho recorded profits of tho 
villages in suit. The average for tho last 
six years has boon shown to bo It-?. Il,G15 
but tho plaintiff has been able to show 
that in tw o villago s at least d efondant 

(5) [1904J 6 O.C. 255. 
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1 has given leases to her servants on 
very low terms. A patwari Samsan Ali, 
who has been called as a witness (P. \V. 
No. 7) shows that one village has been 
let out to a certain Taluqdar Singh, de¬ 
fendant’s mukhtar, at a rent of Rs. 90 a 
year, and that he has sub-let considera¬ 
bly less than half of the whole for Rs. 
114. Similarly in another village 452 
bighas have been let out to one Jagdish 
Bakhsh Singh at a rental of Rs. 286-9-0 
whereas the true rental of this holding 
could not be less than Rs. 700. The 
plaintiff, therefore, has made out a good 
case for showing that the profits are 

more than Rs. 11,615 which is the am¬ 
ount stated by the defendants. 

The plaintiff has given two other 
methods of calculating the value. First 
of all he has argued that in this part of 
the province sales are frequently cal¬ 
culated on the value of the land per 
bigha. He has taken the culti¬ 
vated land and shown that at a rate of 
Rs. 35 per katoha bigha the value of 
those villages is upwards of four and a 
half lacs of rupees. He has produced 
exemplars in the form of sale-deeds of 
other land in neighbouring villages 
where it appears that a very high price 
has boon fetched ; somotimes over Rs. 
60 per katoha bigha. No doubt, some of 
these sale-deeds woro oxecutod in excep¬ 
tional circumstances and the sale con¬ 
sideration was not in cash, but went to 
pay off debts. Still they are valuable 

as showing that this principle of valua¬ 
tion is from time to time adoptod in the 
neighbourhood. 


The othor basis of calculation is take: 
from the fact that defendant 2 by th 
torms of the deed of gift agroos to pa 
the donor a sum of Rs. 12,000 a yoai 
Now it is argued that a man who re 
ceives a gift of property does not pa’ 
the donor an annual sum in oxcoss of th' 
profits, and the plaintiff, thorofore 
arguos that at loast I should accopt thi 
sum of Rs. 12,000, as representing th 
annual value of the sevon village 
which are contained in the salo-deed. I 
is not, however, necessary to set th 
price of the villages so high because ii 
my opinion, village land is gonorall’ 
sob 1 at a rate representing somethin' 
ike 30 years purchase. The defendant 
themselves examined a witness, wh< 
stato.l that a certain proporty had booi 
cold for Rs v H.000 of which the nikas 


was Rs. 500 and from that nikasi the 
land revenue had to be deducted. It is,, 
therefore, not likely that this land wag 
sold at less than 30 years’ purchase; 
and indeed this contention is in accord* 
ance with common experience. If the 
profits of the land are to be taken as Rs. 
11,615 a year, I cannot estimate its 
value as loss than 30 times that figure, 
namely Rs. 3,48,450. But this is not 
the whole of the plaintiff’s claim. He 
states that there is in the possession of 
the defendants a quantity of ‘valuable 
moveable property of which he has filed 
a list, and the value of which he states 
to be Rs. 1,30,000. The defendants do 
not admit the existence of this property 
and consequently they give no other 
valuation. Clearly the whole valuation 
given by the plaintiff must he accepted 
for purposes of jurisdiction and Court- 
fee because no other value can be given 
and there is still a comparatively small 
sum of Rs. 25,000 which the plaintiff 
claims as a share of a pension granted by 
Government to this family, and which 
may he properly included in this suit. 
The total, therefore, comes to more than 
five lacs of rupees and I, therefore, find 
that this suit is within the jurisdiction 
of this Court and 1 decide this prolimi' 
nary issue in favour of the plaintiff. The 
plaintiff will receive big costs from the 
defendants. 

The 8th Docombor is fixed for issues, 
and the 17th for filing of documents 
which must ho admitted on or before 23rd 
Decern her before the Registrar 

N -K. Order accordingly- 
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Wazir Hasan and Raza, JJ. 

Shco Partab Singh — Defendant Ap 

pellant. 

v. 

Ghirrao Singh — Plaintiff — Respon¬ 
dent. 

Second Appeal No. 243 of 1927, De 
cidod on 22nd February 1928, from decree 
of Dist. J. Fyzabad, D'- 19th April 1927. 

Civil P. C., S. 151 —Defendant ordered to ap¬ 
pear before the Court — Court’s order stri -i 
out his defence for his persistent failure 
attend is competent. . 

Where the defendant was ordered by the tna 
Court to appear beforo it and the Com • 1 

attempts from time to time to porsu.i o 


r 
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defendant to attend the Court, but he persist¬ 
ently failed to comply with the order and the 
Court struck out the defence. 


Held: that the order cf the Court in striking 
out the defence was not open to any objection 
as it had full power to pass the order under 

6.161. [P 263 0 1,2] 


A. P. Sen, S. C. Dass and M. H. Kidwai 


—for Appellant. 

Ali Zaheer —for Respondeat. 

Judgment. —This is an appeal from a 
decree of the District Judge, Fyzabad, 
dated 19th April 1927, atlirming a decree 
of the Additional Subordinate Judge, 
SuDanpur, dated 28th February 1927. 

The appeal arises out of a suit for pro - 
emption. The material facts are as fol¬ 
lows : 


Jagmohan Singh and Mt. Subraji Kuer, 
defendants 2 and 3 sold the property in 
suit* to B. Sheo Partab Singh (defendant 
1) by a sale-deed dated 14th May 1925. 
The plaintiff, Ghirrau Singh, brought the 
present suit for pre-emption on the 
ground that he and defendants 2 and 3 
were cosharers in the mahal in which 
the property in suit was situated and that 
ho was also related to the vendors (defen¬ 
dants 2 and 3). Ho prayed that he might 
bo allowed to pre-empt the property in 
suit on payment of Rs. 696 or such other 
sum as might he fixed by the Court. 

The claim was resisted by defendant 
1 (vendee) .on various grounds. The 
learned Subordinate Judge deoroed the 
plaintiff’s suit with costs. Defendant 1 
appealed, but his appeal was dismissed by 
the learned District Judgo of Fyzabad. 
Defendant 1 has now come to this Court 
in second appeal. We think there is no 
substance in this appeal. 

The appellant complains that the 
learned trial Judgo Was wrong in striking 
out tho defence of the appellant and that 
in doing so ho acted without jurisdiction 
and with matorial irregularity. This is 
the first ground of appeal. We think tho 
learned Subordinate Judgo was perfectly 
right in striking out the defenco of tho 
defendant-appellant in this caso. Defen¬ 
dant 1 was ordered by tho learned trial 
Judgo to appear before tho Court but he 
failed to comply with tho order without 
any sufficient cause. The learned Subor¬ 
dinate Judgo mado attempts from timo to 
time to porsuado tho defendant-appellant 
to attend tho Court, but ho (defendant- 
appellant) persistontly failed to comply 
with tho order of tho Court. Tho dofon* 


danfc-appellant has himself to thank for 
the consequences of defying the order 
of the lower Court. His conduct was im¬ 
pertinent and improper. The order of 
the learned trial Judge is not open to any 
objection and must bo upheld. He hadl 
full power to pass the order in questionj 
under the Code of Civil Procedure : see i 
O. 9, R. 12 and S. 151. Civil P. C. The! 

appellant’s learned counsel has really 
nothing to say on the merits. He ha9 
attempted to showthat on a proper con¬ 
struction of the sale-deed, dated.14th.May 
1925, the sale comprised only trees stand¬ 
ing on the plots in suit and was not 
therefore liable to pre-emption. We have 
examined the sale-deed carefully. The 
deed shows clearly that the land on which 
the trees stand has also been sold by the 
deed in question. 

The defendant-appellant has not been 
allowed credit for Rs. 249 as there is no 
evidence on record showing tho payment 
of this amount to Basdeo Shukul. There 
is no evidence to prove the payment of 
sums duo to the prior mortgagees. No 
other point was urged in the appeal before 


us. * 

The result is that the appeal fails and 
must be dismissed. We dismiss the ap¬ 
peal with costs. The decree of the lower 
appellate Court is confirmed in all res¬ 
pects. 

N.K. Appeal dismissed. 
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Stuart, C. J., and Nanayutty, J. 

Nand Lai Mukerjee — Insolvent—Ap¬ 
plicant. 

v. 

Girdhari Lai — Creditor — Opposite 
Party. 

Civil Rovn. No. 5 of 1928, Decided on 
9th March 1928, from order of Dist. 
Judgo, Lucknow, D - 20th January 1928. 

Provincial Insolvency Act, Ss. 11 and 42 (6) 
to (i) — Removal of insolvent's' •disabilities 
as an insolvent need not be accompanied by an 
absolute admittance in respect of the liabilities 
which ho has not discharged . 

Ordinarily, when an insolvent in India whoso 
caso is governed by the provisions of the pro¬ 
vincial Insolvency Act, has paid up 8-annas in 
tho rupoo he is entitled to be free from tho 
disabilities of an insolvent unless it is esta¬ 
blished that his caso falls under tho provi¬ 
sions of S. 42(b) to (i). Tho removal of his 
disabilities as an insolvent need not bo accom¬ 
panied by jui absolute acquittance in respect of 
the liabilities which be has not discharged, for 
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S. 41, give3- to the Court a discretion similar 
to the discretion given in S. 26 of the English 
Act to impose conditions for the payment of the 
balance of the liabilities which will bind the 
insolvent after discharge: In re Kutner , (1921) 
3 K. B. 93, Foil. [P 2G1 C 2] 

A. P. Bose —for Applicant. 

Mahesh Prasad and Karta Krishana — 
for Opposite Party. 

Judgment. This a revision against 
a decision of the learned District Judge 
of Lucknow contained in an order passed 
in appeal under the provisions of S. 75, 
Act 5, 1920 (the Provincial Insolvency 
Act). The facts are these: Nanda Lai 
Mukerjee was declared an insolvent 
on 14th August 1922. He applied for 
his discharge on 15th October 1924. 
His discharge was then suspended for 
two years. He again applied for his 
discharge in 1926, and the learned 
Small Cause Court Judge, sitting as a 
Court of insolvency, granted him an 
absolute order of discharge on the ground 
that he had paid up one-half of his 
proved liabilities to the extent of 8-annas 
in the rupee. This order, under S. 41, 
Act 5, 1920, was taken in appeal to the' 
learned District Judge who, reading S. 41 
as giving him an unfettered discretion 
to grant or refuse an absolute order of 
discharge, set aside the order of the 
learned Judge of the Small Cause Court 
and directed Nand Lai Mukerjee to con- 
tiuuo an insolvent and to continue pay¬ 
ments until he liquidated the total 
amount of his debts or could show to the 
Court that he was no longer in a position 
to make payments. Nand Lai Mukerjee 
has come here in revision taking pleas 
that the learned District Judge has acted 
without jurisdiction or illegally in the 
exercise of his jurisdiction in taking a 
view of the law which cannot be borne 
out upon a proper interpretation thereof. 

The main contention for the applicant 

is that once it is established that an insol¬ 
vent has paid 8-annas in the rupee bo is 
entitled to his discharge provided that it 
is not established that his case falls unfer¬ 
tile provisions of S. 42 (b) to (i), \ c fc 5 

1920,and in support of his contention the 
learned counsel for the applicant has re¬ 
ferred us to a decision of the Court of 
appeal in Be Kutner (1). This decision 
was cited before the learned District 

Jud^e. was opinion that it was 

* (!) C1921J 3 K. B 93. 
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not authoritative and did not bind him. 
In determining the weight to be attached 
to the pronouncements of English Courts 
of law the first consideration to be ap* 
plied is whether the English Courts 
were dealing with facts similar to the 
facts in the particular case before the 
Indian Courts. Here their Lordships in 
appeal were considering the validity of 
an order of a Registrar in bankruptcy by 
which he refused to grant an absolute 
order of discharge to a certain Kutner 
until Kutner had paid fifteen shillings in 
the pound. They were of opinion that 
that order was without jurisdiction and 
remitted the matter back to the Regis - 
trar to be decided in accordance with law. 
In order to arrive at their decision their 
Lordships had to consider the provisions 
of S. 26, English Bankruptcy Act, 4 
and 5 George V, Ch. 59. 

The provisions of Ss. 41 and 42 of the 
Indian Act, 5 of 1920, are so closely akin 
to the provisions of S. 25 of that Act that 
the views of the learned Judge of appeal 
are of the greatest value in determining 
the point before us;*and we unhesitatingly 
arrive at the conclusion that, on the same 
reasoning as satisfied their Lordships in 
appeal in that case, we must hoid that 
ordinarily, when an insolvent in India 
whose case is governed by the provisions 

of Act 5, 1920, has paid up 8*annas in the 
rupee he is entitled to bo free from the 
disabilities of an insolvent unless it be 
established that his case falls under the; 
provisions of S. 42 (b) to (i). It does 
not, however, follow in our opiniou that, 
the removal of liis disabilities as an in - | 
solvent should bo accompanied by am 
absoluto acquittance in respect of the-, 
liabilities which ho has not discharged, 
for S. 41, Act 5, 1920, gives to the Court 

a discretion similar to the discretion 
given in S. 26 of the English Act to im 
pose conditions for the payment- of the 
balance of tho liabilities which will bine 
the insolvent after discharge. The case, 
as it stands before us, is that the learne 
District Judge has not only mi sap pi ® 
bonded tho law, hut has actually pas? 
an order which is without jurisdiction 
as it stands and withheld for an indofini e 

period the order of discharge. 0 s0 
asido the order. But wo expicss no 
opinion as to tho subsequent results. in 
case will go back to tho learned District 
Judgo and ho or his successor will hear 
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Narpat v. Md. Rafi 
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out the appeal again and dispose of it 
according to the provisions of Ss. 41 and 

42, Act 5, 1920. Costs will follow re* 

■suit. ., 

v Ovder set aside • 
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Stuart, C. J., and Raza, J. 

Narpat and another Defendants 
Appellants. 


v. 


Mohamad Rafi — Plaintiff —Respon* 
<lenfc. 

Second Appeal No. 267 of 1927, Deci¬ 
ded on 14th February 1928, from decree 
of the Sub-Judge, Lucknow, D - 30th 

April 1927. 

(a) Wajib-ul-arz—Entry in, is'admissible lo 
prove custom— Custom onerous to tenants 
Entry oj zamindar's statement is not of vine i 

value. 

An entry in the wajib-ul-arz regarding the 
existence of custom under which the cultiva¬ 
tors of a village are under obligations to per¬ 
form services or make gilts to the zamindars is 
admissible in evidence where it was the dut> o 
the Settlement Officer to record such custom, 
but the value of such entry varies very greatly. 
Where it is distinctly to the interest of the 
zamindars to record the existence of a cultiva¬ 
tor's liabilities, and where the cultivators have 
mo opportunity of.stating their experiences, the 
-value of such an entry is necessarily not so 
•great as in a case where the zamindars are 
recording the existence of customs from which 
'they themselves may suffer. [P 265 C 2J 

(6) Custom — Razils of Mohamadnagar , 
Lucknow District—Custom of supplying the 
eamiyidar with pair of bullocks and fodder was 
held not proved. 

There is no binding custom by which cultiva" 
-tors of the village Mohamadnagar in the Luck’ 
oow District belonging to the class called Razi 
.are obliged to give to the zamindars of the 
village the services of a pair of bullocks for 
ploughing two days in the year, and further 
i\ bundlo of fodder and a bundle of bhusa 
annually. [P 266 Cl] 

Bisheshar Nath for A. P. Scn—lov 

Appellants. 

Niaraat (Jllah and Ishri Prasad —for 


called Razil are obliged to give to the 
zamindars of the village the services of a 
pair of bullocks for ploughing two days 
in the year and further a bundle of fodaer 
and a bundle of bhusa annually. There 
can ho no doubt as to the fact that in 
the wajib-ul-arz of 1869 it is recorded 
that cultivators of the Razil class are 
under an obligation to supply these 
bullocks and supply this fodder and bhusa 
and that cultivators of the Kamin class 
are under a liability to make certain pres¬ 
ents to the zamindars on the occasioa 
of the birth of the first son of the culti¬ 
vator or marriages in the cultivator’s 
family. The learned Munsif who tried 
the suit found against the liability of the 
cultivators on the grounds that the evi¬ 
dence afforded by the entry in the wajib- 
ul-arz was of doubtful value and that the 
remaining evidence, properly considered 
negatived the existence of any such 
custom. In appeal the learned Subor¬ 
dinate Judge took the view that the 
passage in the wajib-ul-arz conclusively 
established the existence of the custom 
and expressed no opinion on the value of 
the remaining evidence. We have to 
consider the evidence as a whole. The 
entry in the wajib-ul-arz is certainly 
admissible in evidence. It was the duty 
of the Settlement Officer in the First 
Regular Settlement to record the exis-j 
tence of customs such as these, under 
which the cultivators of a village were 
under obligations to perform services or 
make gifts to the zamindars ; but we 
consider that the value of such evidonce 
varies very greatly. Where, as here, it 
is distinctly to the interest of the zamin- 
1 dars to record the existence of cultivator’s 
liabilities and whore the cultivators, as 
r here, have no opportunity of stating their 
\ experiences the value of such an entry 
I is necessarily not so great as in a case 
r whore the zamindars arc recording the 

existence of customs from which they 

_^ 


f.lmmcnlvnc man ontTnr • n nrl 



Respondent. 

Judgment —This second appeal in¬ 
volves the determination of a question 
which is of considerable importance to 
the village of Mohammad Nagar in the 
Lucknow District. It has been referred 
t)y a learned Judge of this Court for deci¬ 
sion by a Bench. The question which 
wo have to decide is as follows *. Is there 
a binding custom by which cultivators 
of this village belonging to the class 


that tho proper view in a case such as 
this is to look at the whole of the 
evidence and soe whether upon it the 
existence of such a custom is established. 

Wo have tho following facts established 
clearly : Tho plaintiff-respondent, who 
is the zaraindar of tho village has pur¬ 
chased his interests very recently. I ntil 
three years before tho institution of tho 
suit out of which this appeal arises he 
had no interest in the village. In ordor 
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to support the existence of this custom 
he ha9 put into the withess'box his own 
zilaclar, two pasi goraits who are in his 
service, and one pasi tenant whose evi¬ 
dence contradicts the allegations in the 
wajib-ul-arz, as he says that he supplies 
the services exacted from the Razil, when 
on the face of it he must be a Ivamin, if 
anybody in the village is to be considered 
a Kamin. This evidence is vague to a 
degree, and, if believed, is not sufficient 
to. justify a finding that such a custom 
exists. We do not believe it. Wb arrive 
at our findings of fact under the provi¬ 
sions of S. 103, Civil P. C„ as the lower- 
appellate Court has not arrived at find¬ 
ings on the value of the oral evidence. 
Against this there is very valuable evi¬ 
dence. A certain Shafi Ahmad, who was 
a former zamindar in the village and 
whose father was zamindar before him 
has deposed clearly and distinctly that 
there is no such custom in the village 
and that no cultivator ever gives these 
dues. We can see no reason for distrus¬ 
ting the evidence of this witness. Fur¬ 
ther, there is the evidence of Sadhu Lai, 
who has been patwari of the village for 
nearly twenty years. He has never- 
known of such dues being exacted. It is 
obvious that, if there had been a genuine 
custom of a binding nature, the patwari 
must havo known of its existence. If 
the custom is real and effective the 
occasions on which goats are supplied to 
the zamindars on the birth of the first 
son of a Kamin cultivator must bo 
reasonably numerous and the supply 0 f 
fodder and bhusa by Razil would bo 
especially apparent. We havo it that 
Sadhu Lai, who, in our opinion, is tellin" 
the truth, has never hoard of anything 
of the kind. 

In these circumstances wo are of 
opinion that, although the onory in the 
wajib-ul-arz exists, there is no custom 
established and that the cultivators of 
this village aro under no obligation to 
perform these services. As this is our 
finding upon the major point it is un¬ 
necessary to enter into the question as 
to whether Aims are or are not Razil 
Wo accordingly allow this appeal and 

direct that the plaintiff-respondent's suit 

stand dismissed. The plaintiff-respon¬ 
dent will pay his own costs and those of 

the defendant-appellants in all Courts 

NK * Appeal allowed. 
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Full Bench 


Stuart, C. J., Wazir Hasan and 
Gokaran Nath Misra, JJ. 

Mohammad Yakub Khan —Plaintiff— 
Appellant. 

v. 

Bhikhari Ahir —Defendant—Respon¬ 
dent. 

Second Rent Appeal No. 37 of 1927* 
Decided on 2lst March 1928, against de¬ 
cree of Dist. Judge, Rae Bareli, D/- 1st 
June 1927. 

* Oudh Rent Act (1886), S. 12G (1)—In the 
absence of the cosharers appointing a manager , 
lambardar must be presumed to be the mana~ 
ger within S. 126 (1). 

In a joint estate or under-proprietary or 
other tenure iu which division of land has - 
not been made among the sharers, the person, 
who is entitled to exercise the powers conferred 
by the Act in regard to the recovery of the 
arrears of rent is the manager appointed on 
behalf of all the sharers, if the sharers havo 
appointed a manager. But if tho sharers have 

not appointed a manager it mast be presumed! 

that they havo accepted tho lambardar as their 
manager and authorized him to collect the- 
rents : n O. L. J. 27, Diss . from ; IS 0. C. 5 
Appr. [P 268 Cl, 2) 

Naimullah —for Appellant. 

Ganesh Prasad —for Respondent. 

Order of Reference. 

Gokaran Nath Misra, J.— This ap¬ 
peal arises out of a suit for recovery of 
arrears of rent. The respondent is 
tenant of the land in suik which is 
situate in Mohal Mohammad Yusuf ini 
village Sidhauna, District Rae Bareli* 
Mohal Mohammad Yusuf is an undivided 
mohal and constitutes a joint estate the 
owners of which are Mohammad Yakub, 
tho plaintiff-appellant, Musamraat Aziz~ 
un*nisa and Muhammad Asbgar. Tho 
plaintiff is admittedly the lambardar of 
tho entire mohal in which the land in 
suit is situate. Tho defendant contended 
that ho was not liable to pay the rent 
since he had already paid it to Mfc* 
Aziz-un-nisa, a cosharer of tho 
mohal. Fie also contended that the suit 
could not be maintained on tho ground 
that under S. 126, Cl. (l), Oudh Rent 
Act, the plaintiff alone was not entitled 

to sue for tho arrears of ront. 

Both the Courts below havo dismissed 1 
tho suit on the ground that tho plaintiff, 
though a lambardar of the mohal, cannot 
be considered to be a manager authorized 

to collect rent of that Mohal on behalf o- 
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all the cosharers under the provisions 
of S. 126, Cl. (1), Oudh Rent Act, and 
thus entitled to maintain the present 

suit. ,. , 

In second appeal two contentions have 

been raised on behalf of the plaintitl ap 

pellant. Firstly that the plaintitl being 

a lambardar of the entire mohal should 

bo considered to be the manager o that 

rnohal entitled to collect rent on behalt 

of all the cosharers' within the meaning 

of S. 126, Cl (1), of the said Act. Secondly 

that even if it be held that the plaintitl 

alone was not .entitled to maintain the 

suit, the Courts below should not have 

dismissed it, but should have allowed the 

appellant an opportunity to implead the 

other cosharers as defendants in the case. 

I have heard arguments in this case at 
great length and it appears to mo that 
the view taken by the Courts below can 
not be maintained. It was uniformly 
held by the late Court of the Judicia 
Commissioner of Oudh that a lambaidar 
of a joint rnohal was entitled to exeicise 
powers under the Oudh Rent Act in 10 
gard to the recovery of arears of rent on 
the ground that he should bo deemed to 
be a manager authorized to collect rents 
on bohalf of all the cosharers within 
the meaning of S. 126, Cl. (1), of the said 
Aot. In Bhan Partab Sahi v. Manohar 
Lai (l), Mr. Lindsay (now Mr. Justice 
Lindsay) held that a lambardar of joint 
estate should he deemed to be the mana¬ 
ger of the common lands appertaining to 
) such estato entitled to collect rents, 

settle tenants, eject tenants, procure en¬ 
hancement of rent and do all necessary 
acts relating to the management of the 
estate for the common benefit of all. 
The same viow was taken by Mr. Wazir 
Hasan, A. J. C. (now Mr. Justice Wazir 
Hasan) in Kunjan Lai v. Rukmangad 
Singh (2). Again the same viow was 
taken in respect of the Agra Tenancy Act 
by tho Allahabad High Court in three 
cases, viz, Gulzari Lai v. Jai Ram (3), 
decided by a Full Bench of tho said 
? Court consisting of Richards, C. J., 
Banorji and Tudball, JJ., Mojiz Fatima 
v Ali Akbar (1). decided by Piggot and 
Walsh, JJ., -and Moha mmad Abdul lah 

(1) (1910] 18 O. C. 5=23 I. c. 230=2 O. L. J. 

123. 

(2) A. I. R. 1020 Oudh 150. 

(3) [1014] 30 All. 441=21 I. C. 17fl=12 A. L. 

J. GOG (F. 13.). 

(4) [1020] 42 All, 111—5G I. C. 112=18 A. L. 

J. 135. 


Khan v. Kundan (5), decided by 
Mukerji, J. 

On behalf of the respondent reliance 
was placed on a decision of tho Board of 
Revenue in Ilanuman Singh v. Ahmad 
Ali Khan (6). Reference is also made 
in para. 232 of the Manual of Revenue 
Department published in 1924, where 
the duties of a lambardar in respect of 
collecting rents from tenants under S. 
194, Agra Tenancy Act, 1901, are stated 
to apply only to those mohals in which 
by custom or agreement the lambardar 

possesses these powers. 

I have always been of opinion that a 
lambardar in Oudh has a right to exer¬ 
cise powers to collect rents, to eject 
tenants and all other powers as are stated 
in S. 126, Cl. (1), Oudh Rent Act, to be 

exorciseable by a manager appointed by all 
the cosharers for the purpose. A lambardar 
is appointed on tho nomination of the co¬ 
sharers under S. 45, U. P. Land Revenue 
Act, 3 of 1901, and if his appointment de¬ 
pends upon the nomination of the other 
cosharers, he must be deemed to be 
virtually a manager appointed by them 
for exercising the powers mentioned in 
S. 126, Cl. (l), Oudh Rent Act. This 
view has also been consistently held by 
the late Court of the Judicial Commis¬ 
sioner of Oudh as will appear from the 
decisions quoted above in the earlier 
part of this order. This view has also 
prevailed, as stated above, 'in tho sister 
province of Agra. I am not prepared to 
agree with tho decision of the Hon’ble 
Members of the Board of Revenue re¬ 
ported in Ilanuman Singh v. Ahmed All 
Khan (6). As this question is of great 
general importance it is, in my opinion, 
expedient that an authoritative decision- 
of this Court should bo arrived at on 
this point. I, therefore, refer the follow¬ 
ing question of law for the decision of a 
Full Bench of this Court, under S. 14, 
Cl. (1), Oudh Courts Act (4 of 1925) : 

Can a lambardar, appointed with tho consent 
of all tho cosharors in a joint estato. bo deem¬ 
ed to bo a manager authorized to collect rents 
on their behalf within the meaning of S. 120, 
Cl. (1), Oudh RontAct (22 of I860) ? 

Opinion. 

Stuart, C. J. —This is a reference 
undor S. 14, Cl. 1, Oudh Courts Act ( 4 of 
1925) made to a Full Bonch by a learned 
Judge of this Court. Tho question for 
decision is as follows: Mohammad 

(51 A. 1. R. 1925 All. 817. 

(G) [1922] 11 O. L. J. 27. 
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Yaqub Khan is the lambardar of joint 
■estate in Oudh. In this joint estate 
there are three sh’arers including himself. 
He has sued a certain Bhikhari for 
arears of rent. Bhikhari took two pleas. 
The first plea was that under the provi¬ 
sions of S. 126, Oudh Rent Act (Act 22 
•of 1886), Mohammad Yaqub had no right 
■to sue him as he was not a manager 
authorized to collect the rents on behalf 
of all the cosharers. The second plea 
was that he had already paid his rent in 
good faith to another of the cosharers. 
We are not* concerned with this second 
plea, which can still be argued when the 
appeal goes back for hearing. The only 
plea with which we are concerned is the 
■first .plea. S. 126 (Act 22 of 1886)), 
makes a distinction between joint estates 
•or undor-proprietary or other tenures in 
which division of land has not been 
made amongst the sharers, and pattidari 
■estates or tenures. In the first class of 
•estates the powers conferred by the Act 
■in regard to the recovery of arrears of 
rent (that is the only power with which 
I am concerned here) shall not be exer- 
•cised oJiei wise than through a manager 
authorized to collect the rent 3 on behalf 
•of all the sharers. In the second class 
•of estates it is laid down distinctly 
4hat those powers shall be exercised 
through the lambardar or through the 

ipattidar who is entitled to collect the 
•rents of the patti. 


The question which has now arise 
before us had arisen in 1914 an( j j 

was decided in the Judicial Commis 
sioner’s Court by Mr. Lindsay, wh 
was then Judicial Commissioner, ii 
Bhan Partab Sahi v. Alanohar Lai fll 
Mr. Lindsay was dealing there as w 
are dealing here, with a joint estate i, 
which division of land had not boon mad 
among the sharers and he decided that ii 
an estate such as that the manager re 
ferred to must bo considered to bo th 
lambardar and that the lambardar alon 
was entitled to sue for arrears of rent 
This view has nover boon controverted i, 
the Court of the Judicial Commissione 
•or in this Court up till the present time 
1 accept the viow generally, but it an 
•pears to me that Mr. Lindsay migh 
stated his conclusion somowha 
differently. I am in complete accor, 

Ttate the 8ener V Vi0w ' ^ I shouh 

state the conclusion as follows : I, 
a J01nt estate or under-proprietary o 


other tenure in which division of land 
has not been 'made among the sharers, 
the person, who is entitled to exercise 
the powers conferred by the act in regard 
to the recovery of the arrears of rent is 
the manager appointed on behalf of all 
the sharers, if the sharers have appointed 
a manager. But if the sharers have not 
appointed a manager it must be pre" 
sumed that they have accepted the lam* 
hardar as their manager and authorized 
him to collect the rents. The reason why 
in my opinion, the legislature has not 
referred in this portion of the section to 
the lambardar by name is because it oc* 
casionally happens that in an estate of 
this nature there is more than one lam - 
bardar ; and it miy farther happen that 
the sharers have preferred to appoint as 
their manager a person other than the 
lambardar. We should not have had to 
arrive at a decision in this matter if 
there had not been a decision of the 
Board ot Revenue which has dissented 
definitely from Mr. Lindsay’s views and 
in so doing has dissented from the views 
invariably taken both in the Judicial 
Commissioner’s Court and in this Court. 
That decision will be found in Hanuvian 
Singh v. Ahmad All Khan (6). It wa3 

a decision of Mr. Hopkins, the senior 
member of the Board, and Mr. Fremantle 
the junior member of the Board. At 
p. 36 in the Oudh Law Journal report 
Mr. Hapkins referring to Mr. Lindsay's 
decision has said : 

If fcho legislature had intended that the 
power mentioned in sub-S. (1) should be exor¬ 
cised by the lambardar it could have said so* 
Tho clear inferonco is that the words actually 
usod ‘A manager authorized to collect the rents 
on behalf of all tho sharers’ aro not synony* 
mous with “lambardar. M 

I take no exception to the Inst sen - 
tonce. I have already stated that in my 

opinion tho words aro not synonymous 


with lambardar, for it is possible to ap - 
point a manager other than the lam bar* 
dar ; but tho criticizm in no way afiocts 
tho general soundness of tho principle 
laid down by Mr. Lindsay. If accepted 


would involvo consequences of a some* 
at extraordinary nature According 
the viow takon by Mr. Hopkins, unless 

> sharers havo appointed a managor to 
loot tho rents no ono can collect the 
it through the Court ; and if t ie 
ubardar has no right to collect through 

> Court ho has no right to collect 
lorwiso. Thus in estates in which the 
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sharers have omitted to appoint a mana¬ 
ger no rent could be collected. This cer¬ 
tainly appears condemned as an impossi* 
ble proposition. The lambardar is res¬ 
ponsible for the payment of the land 
revenue, and unless he can collect the 
rents or has arranged with somebody 
else to collect on his behalf, it is difficult 
to see how he can pay it. It v/ouid cer¬ 
tainly be open to sharers in such an 
estate to select one of their numbor as 
manager to collect the rent3 and for 
that manager to pay over to the lambar¬ 
dar such portion of the rents as was 
required to pay the land revenue, but 
the proposition laid down in the selected 
decision of the Board of Revenue ignores 
the situation which could easily arise in 
which the sharers have not appointed 
such a manager. According to Mr. 
Lindsay’s view such a situation could 
not arise. I have no hesitation in ex¬ 
pressing my dissent from the view taken 
in the selected decision in question. I 
should accordingly answer the reference 
in the affirmative. 

Hasan, J. —I agree. 

Misra, J.—I am also of the same 
opinion. 

R.D. Answered in the affirmative. 
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Wazir Hasan and Pullan, JJ. 

Khalil Ahmad Khan and another —De¬ 
fendants—Appellants. 

v. 

Mohammad Mustafa Khan and others — 
Plaintiffs and Defendants—Respondents. 

Second Appeal No. 242 of 1927, De¬ 
cided on 27th February 1928, from decree 
of Dist. Judge, Fyzabad, D/- 19*4*1927. 

(a) Civil P. C., S. 100 —Questions of custom 
arc mixed queslioyis of law and fact . 

Questions of custom aro mixed questions of 
law and fact. There may he findings as to the 
existence of a custom which are pure findings 
of fact, but all questions of interpretatiofi in¬ 
volve au element of law. [P 269 C 2] 

Whero there was no question that tho docu¬ 
ments relied on to establish custom wero silent 
as to the rights of a father to inherit from his 
son, yet two diametrically opposite interpreta¬ 
tions were placed by tho parties on this omission; 

Held : that this was a lit matter for second 
appeal: A. /. 11. 1917 P. C. 33, Foil, [p 2*50 0 1] 

(b) Custom — Converts to Christianity or 
Mahomedanism may he governed by Hindu law 
and custom in certain matters. 

Though the conversion of a hindu to another 
religion releases the couvert from the trammels 


Md. Mustafa Khan 

of the Hindu law, yet it does not of necessity 
involve any change of the rights of relatioi.s of" 
the convert in matters with which the new reli¬ 
gion has no concern, such as his rights and in¬ 
terest in and his power over property. It is in 
no way uncommon for Hindu converts to Islam 
to retain many of their Hindu customs, in 
particular those which deal with succession: 

A. I. It. 1927 Oudh 442; 20 Bom. £3; 43 Bern. 
647; A 9 M. I. A. 195 (P. C. ), Foil. [P 270 C 2] 

(c) Evidence—Rule of. 

It is more important to look to the positive 
evidence than to the negative. [P 271 C 1] 

(d) Custom—Bhale Sultans arc governed by 
Hindu law in matter of succession—Hindu law. 

The Mahomedan Bhale Sultans have as a 
whole retained customs of inheritance which 
are generally in accordance with Hindu law, 
and they have not adopted tho Mahomedan law 
of succession and, therefore, the father has no* 
share in the property left by his sou: 9 M. I. A . 
195 (P. C.), Foil.: A. I. It. 1922 P. C. 59, Dist. 

[P 271 C 2] 

Ali Zaheer , Niamat Ullah and Naim - 
ullah —for Appellants. 

Zahur Ahmad for Ryder Husein —for 
Respondents 1 and 2. 

Judgment. —This second appeal arises 
out of a suit brought by one Mustafa, 
Khan for a share in certain property in¬ 
herited by his son Abdul Gaffar in the 
possession of the sons of the latter. The 
parties are Mahomedans by religion and. 
if the Mahomedan law of succession ap¬ 
plies to them, tho plaintiff has undoubt¬ 
edly a share in the property left by his 
son. It was, therefore, for the defendants 
to prove that, for some reason, the Maho¬ 
medan law of succession is inapplicable 
to this case. They raised two grounds. 
The first was that the plaintiff has re¬ 
nounced his claim to this property, and 
the second that, under the customary law 
of the family, the father has no claim to 
a share in his son’s estate in presence 
of his son s sons. Tho first ground has 
not been pressed before us and we have- 
only to consider tho question of custom 
sot up by tho defendants. 

An objection has been raised on the 
part of tho plaintiff-respondeut that tho 
matter has been decided by findings Qf 
fact passed by tho Court below. Speak* 
iug generally, questions of custom are, a 9 
laid down by their Lordships of the 
Privy Council in Palaniappa Chetli v.l 
Deivasikamony Pandara (1), mixed ques* 1 
tions of law and fact. There may be 
findings as to tho existence of a custom! 
which are puro findings of fact, but all 
questions of interpretation involve an 

(1) A. 1. R. 1917 1'. C. 33 = 10 Mad. 709=14 
I. A. 117 (P. C.). 
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element of law. In this case there is no 
question that the documents relied on to 
establish custom are silent as to the 
rights of a father to inherit from his son, 
yet two diametrically opposite inter¬ 
pretations are placed by the parties on 
this omission. The respondents argue 
that the fact of there being no reference 
to inheritance by the father means that 
Mahomedan law must be applied, where* 
as the appellants argue that the terms of 
the documents produced go to prove the 
abiogation of Mahomedan law in matters 
of succession and, if Mahomedan law is 
not to be followed, ,a father cannot in¬ 
herit from his son in the presence of his 
grandsons. Thus, in our opinion, this is 
a fit matter for second appeal. Although 
the parties are Mahomedans, they are 
admittedly members of a clan known as 
Bhale Sultan, resident in the district of 
Sultanpur. It is not disputed that the 
Bhale Sultans were originally Hindu 
Rajputs. Some members of the clan are 
still Hindus, though others became 
Mahomedans in the time of a certain 
Palhan Deo, who lived, according to the 
accepted tradition, in the reign of 
Emperor Sher Shah. 


It has been held on several o( 
oasions by the late Court of th 
Judicial Commissioner of Oudh that th 
Mahomedan Bhale Sultans of Sultanpu 
District retain many of their Hind 
customs. Several of these judgment 
have been filed as exhibits in the cas( 
and we have been referred in particula 
to a judgment of a Bench of the Judicia 
Commissioner’s Court, dated 27th Marc 
1906 (First Civil Appeal No. 65 of 1904 
which is Ex A25. In that judgment i 
was very clearly held that these Bhal 
Sultans, while they adopted the religio 
of Islam, adhered to their own rules o 
, succession and that these rules of succes 
sion were consistent with Hindu lav 
rather than Mahomedan law The onl 
judgment of the Judicial Commissioner' 
Court which expresses a slightly difforon 
view was distinguished in the rulin, 
which we have cited and does not appea 
to he good authority in this case, becaus 

it was held that the evidence was base, 
on wajib-ul-arzes. which had been con 

cocted for their own purposes by cortaii 

individuals, and furthermore the cas 

but To thTi? , thQ di9tricfc o( Sultanpu 
but to the district of Rai Bareli. It i 

in no way uncommon for Hindu convert 


to Islam to retain many of their Hindu 
customs, in particular those which deal 
with succession, and this point has been 
discussed by this very Bench in a recent 
case, Binaik Dat v. Mohammad Ghafur 
Khan (2). The same has been the case 
in other provinces of India and we may 
quote as parallels the case of the Menons 
of Bombay who have been the subject of 
numerous judicial decisions by the Bom* 
bay High Court. In particular we would 
refer to Bai Baiji v. Bai Santok (3) and 
Mohmed Haji v. Khatuhai (4). These 
were cases in which Hindus had been 
converted to Islam, and in the casede* 
cided by their Lordships of the Privy 
Council in 1863, Abraham v. Abraham (5) 
the parties were Christians who had re¬ 
tained certain Hindu customs after their 
conversion to Christianity. Their Lord- 
ships laid down in that case that 

though the profession of Christianity re¬ 
leases the convert from the trammels of the 
Hindu law, yet it does not of necessity involve 
any chango of the rights of relations of the 
convert in matters with*which Christianity has 
no concern, such as his rights and interest iu 
and his power over property. 

Similarly a Hindu may accept the rc'i 
ligion of Islam while retaining Hindu 
customs as to succession. 

Practically the whole evidence in this 
case consists of the various wajib-uParzes 
of villages belonging to various branches 
of Bhale Sultans who have been converted 
from Hinduism to Islam. The parties 
themselves own no villages with the ex* 
coption of the property in dispute, but 
the plaintiff’s father Karam Shor Khan 
and the latter’s mother Mt. Rahmani are 
both proved to have been descended from 
a certain Parwosh Khan of Daultapur 
and the family is, therefore, the same as 
the families which are now in occupation 
of the various villages which have been 
cited in proof of the custom put forward 

by the defendants. The custom varies 
slightly from village to village, but there 
is not a single village in which the Bhale 
Sultans are sIiowq to have adopted the 
Mahomedan law of succession. On tho 
contrary, ono after another the wajib-ul 
arzos lay down rules of succession whio i 
are consonant with Hindu law hut total > 
opposite to Mahomedan law. The lower 


1) A. I. R. 1027 Oudh 412. 

3) [1893] 20 Bom. 53. 

— - * m __ r 1 T 


fimm a o 
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L. R. 85. 

(5) [1803] 9 M. I. A. 
Suthor. 501=2 Sar. 
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appellate Court has quoted 15 of these 
wajib-ul-arzes in which it is expressly said 
that in the presence of sons neither the 
widow nor the daughter have any right 
of succession, and one wajilrul-arz 
alone states that the custom of inherit¬ 
ance is according to Mahomedan law, 
while in another there is a distinction 
between those pattis which are inhabited 
by the Bhale Sultans and those which 
are inhabited by the Saiyids. In that 
village Atkara the rule of succession is in 
accordance with Hindu law, whereas in 
the portions occupied by the Saiyids it 
i 3 particularly stated that the Maho¬ 
metan law prevails. Among other Hindu 
customs, wo find detailed in these wajib- 
ul-arzes the custom of jethwansi, the 
custom of joint family and the custom of 
a widow holding a life interest, whereas 
we do not find a single custom in accord¬ 
ance with the Mahomedan law of suc¬ 
cession. The lower Courts have held that 
because there is no specific mention 
of inheritance by a father, it must be 
assumed that, in this respect, Maho¬ 
medan law prevails and that the intention 
of this clan was only to exclude females. 
Now it is obvious that in dealing with 
customs of succession the last form of 
succession which would occur to the ordi¬ 
nary villager is a succession by a father 
to his son, and the absence of a reference 
to such a succession merely indicates that 
it did not occur to the framers of these 
J wajib-ul-arzes to consider such case. We 
consider .that it is more important to 
look to the positive evidence than to 
the negative. 

We find that in those documents it 
is laid down that where there are sons 
they succeed. In some cases, failing sons, 
daughters succeed, but in most cases the 
daughters are permanently excluded. The 
position of tho widow is also taken into 
account and in one caso tho position of 
tho brothers of tho deceased is also consi¬ 
dered in reference to tho claim of tho 
^ widow whore there are no sons. Wo are 
unable to follow tho lowor Court in tho 
view that wo should stop at tho exclusion 
of daughters and widow, and assurno that 
only those Hindu customs, which are ex¬ 
pressly 9tatod, should bo hold to bo tho 
custom of this clan and that, whorevor the 
silonco of the wajilrul-arz gives tho op¬ 
portunity, wo should saddlo these pooplo 
with tho Mahomedan law of inheri¬ 
tance, although there is no indication that 


they have ever wished to adopt that law. 
We have been referred to a judgment of 
their Lordships of tho Privy Council, 
Muhammad Ibrahim Routherv. Ibrahim 
Rowther (6), in which it was held, with 
reference to a community who were recent 
converts from Hinduism, that it was not 
proved that these people had not adopted 
the Mahomedan law of inheritance. In 
particular their Lordships oberved that 

weight could not be given to tbe considera¬ 
tion that the Lubbai community were receut 
converts from Hinduism, since it was not sug¬ 
gested that the community had elected to be 
governed by Hindu law in its entirety. 

But the facts of that case are unlike 
those before us. And it is clear from the 
passage from which reference is made to 
the older decision of Abraham v. Abraham 
(5), that their Lordships were not dissen¬ 
ting from tho general principles laid 
down in that judgment, but were consi¬ 
dering the case before them: first in the 
light of the provisions of the Madras 
Civil Courts Act, 1873, and secondly on 
the deficiency of the evidence adduced in 
proof of the alleged custom. In our opi¬ 
nion the evidence in the present case esta¬ 
blishes: first, that the Mahomedan Bhale 
Sultans have as a whole retained customs 
of inheritance which are generally in ac¬ 
cordance with Hindu law, and they have 
not adopted the Mahomedan law of suc¬ 
cession; and secondly, that this family be¬ 
longs to the clan of Bhale Sultans who 
have so retained their Hindu customs of 
succession in preference to the Maho¬ 
medan law. This being so, tho father has 
no share in the property left by his son, 
and we consider that tho case has been 
wrongly decided by the Courts below. We 
allow this appeal with costs, set aside 
the decree of the lower Court and order 
that tho suit be dismissed with costs. 

—__ Appeal allowed. 

(0) A. I. R. 19-22 P. C. 59=45 Mad. 308=49 
I. A. 119 (P. C.).' 
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Stoart, C. J., and Baza, J. 

Amir Ahmad and others— Plaintiffs— 
Appellants. 

v. 

Town Area Magistrate, Laharpur — 
Defendant —Respondent 

Second Appoals Nos. 230, 231, 232 and 
233 of 1927, Decided on 8th November 
1927, against docroo of District Judge, 
Sitapur, D - llth March 1927, in Civil 
Appeal No. 34 of 1926. • 
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(а) The United Provinces Town Areas Act 
(2 of 1914), S. 26— District Magistrate cannot 
order that town area authorities should credit 
to the town fund sale proceeds of refuse to 
which private persons are entitled. 

The District Magistrate can, under the provi¬ 
sions of S. 26 of the Act, make an order in 
writing prohibiting any person from depositing 
or storing manure, refuse or other offensive 
matter in a manner prejudicial to the public 
health, comfort or convenience, but under that 
section he cannot make an order directing that 
collections of property of other persons are to 
be made by the town area authorities, whether 
they do or do not return a portion of the sale 
proceeds to the rightful owner. [P 272 C 2] 

(б) The United Provinces Town Areas Act 
(2 cf 1914), S. 22 ( e )— Sale proceeds under — 
They do not include sale-proceeds of refuse to 
which private persons arc entitled . 

Under S. 22 (e) sale-proceeds of things like 
sweepings and refuse of villages to which a 
private person is entitled cannot be credited to 
to the town fuud. [p 272 C 2] 

Ali Zaheer for M. Wasivi — for 
Appellants. 

H. K. Ghose —for Respondent. 

Judgment. —These four appeals can 
be decided together. They have arisen 
in the following way : The villages of 
Pahladpur, Bankat, Tanda Salar and Shah 
Qulipur have been included under the 
provisions of Local Act 2 of 1914 (the 
United Provinces Town Areas Act) in the 
town area of Laharpur. Laharpur is a 
small town. The villages in question 
stand outside it. The plaintiffs in the 
suits out of which these appeals arise are 
persons who are admittedly entitled to 
the sweepings and refuse of the villages 
of Pahladpur, Bankat, Tanda Salar and 
Shah Qulipur. The panch*yat of Lahar¬ 
pur town area has, however, asserted a 
right to collect such sweeping and refi^o 
in those places. In the assertion of this 
right they have made collections. They 
have sold the refuse and credited the 
proceeds to the town fund. When the 
plaintiffs took exception to this action of 
the panchayat the panchayat admitted 
the plaintiff’s rights in part, and offered 
to settle the matter by making to them a 
money payment to bo taken from the 
sale-proceeds. The plaintiffs refused to 
accept this offer. The panchayat refused 
to cease making collections, and the 
result has been the filing 0 f these suits. 
The rebel sought m each case was for a 
declaration that the plaintiffs possessed 
the rights in question, and for an order 
restraining the panohayat in perpetuity 
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from making such collections and selliDg. 
the refuse. 

The trial Courts in each instance de¬ 
creed the suits. The learned District 
Judge on appeal has dismissed the suits. 
The plaintiffs come here in second appeal. 
We are unable to find that the town area 
authorities have any justification for 
making these collections. It is not denied 
that before the Act came into existence 
the plaintiffs possessed the rights to make 
these collections. There is nothing in 
the Act or anywhere else which has taken 
their rights away. The District Magis* 
trate can, under the provisions of S. 26, 
of the Act, make an order in writing 
prohibiting the plaintiffs or anybody else 
from depositing or storing manure, refuse 
or other offensive matter in a manner 
prejudicial to the public health, comfort 
or convenience, but under that section he 
certainly cannot make an order directing 
that collections of property of other per* 
sons are to be made by the town area 
authorities, whether they do or do not 

return a portion of the sale-proceeds to, 
the rightful owner. It is true that under 
the provisions of S. 22 (e) of the same 
Act the sale*proceeds of all dust, dirt, 
dung, or refuse including the dead bodies 
of animals collected by the town servants 
are credited to the town fund. But even 
if those words stood alone this section 
can only mean that whore the town 
authorities are entitled to such thing 3 
they then have the power to collect them* 
and to sell them, and to enjoy the sa e 
proceeds. But the words do not stan 
alono. The legislature has been care 
to explain in this section that such sa o 
proceeds do not include sale-proceeds o 
things of this nature to which a P riva 
person is entitled. So the town ar • 
authorities can found nothing ° n 
provisions of that section. The case ■ j 
stands that the action of the town a 
authorities is without any justification. 

An attempt was mado to show that th 
Court had no jurisdiction because order 
under S. 26, cannot be questioned at 
if passed by the District Magistra e, 
if passed by a town Magistrate can 
bo questioned by appeal to the . 

Magistrate. Bat th. ord.r 
is not an order under S. -6 jt 

order under any section of the Acv. 

is .most extraordinary assumption 

authority for which there is no justify 
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tioa whatever. It was further argued 
that the plaintiffs in one case were 
63topped by the almission of their ser¬ 
vant. We do not find that there was any 
admission of auy value. As a result we 
set aside the decrees of the learned Dis¬ 
trict Judge and restore the decrees of the 
trial Ceurt9 in all cases. The defendant, 
the town aVea authority, will pay his own 
costs and those of all the appellants io 
all Courts. 

N.K. Detrees set asi li . 
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Wazer Hasan and Raza, JJ. 

Ram Ratan Lal and others — Defen¬ 
dants—Appellants. 

v. 

Aiitya Prashai — Defendant—Respon¬ 
dent. 

First Appeal No. 97 of 1927, Decided 
on 31st January 1928, from decree of 
Addl. Sub-Judge, Gonda, D/- 14th April 
1927. 

(а) Mortgage—No contract to the contrary — 
Interest due is a charge on the estate. 

The general rule is that the mortgagee, in the 
absence of any contraot to the contrary, is ea* 
titled to treat the interest due under the mort¬ 
gage as a charge on the estate : A. I. R. 1921 
P. C. 183, Foil. [P 275 G 2] 

(б) Mortgagee—Mortgagee not suing within 
limitation—‘Remedy by action only against the 
debtor barred — Remedy arising out oj the 
possession of property of the debtor exists. 

* A separate claim by the creditors on the mort¬ 

gage may be barred but their right to the money 
due to them under that bond cannot be hold to 
have been extinguished so long as thoir lien by 
possession lasts. [P 276 C 2] 

There is in law no right without a remedy ; 
and, if all reinadies for eoforoing a right 
are gone, the right has in point of law 
ceased to exist. In the case of a debt the ordi¬ 
nary and universal remedy is by notion against 
the debtor. There may, however, and some¬ 
times doe3, exist another remedy, not ,by action 
against the debtor, but arising out of the pos¬ 
session of property of the debtor which by law 
or contract may be detained by tho creditor 

* until the debt is paid. This latter remedy may 
exist, although the remedy by action is barred ; 
and in that case tho dobt continues to exist so 
far as is necessary for the onforccmont of this 

right of lion but not for enforcing tho remedy 

by action : In re Hepburn Ex parte Smith 
14 Q. B. D. 391, Foil. [P 276 C 2] 

(c) Transfer of Property Act, S. 61 — Applica¬ 
bility. 

Section 61 enacts by implication the liability 
of tho mortgagor to satisfy all mortgages on the 
property sought to bo redeemed : A. I R. 1.927 
C. 32, Foil. [P 270 C 2] 
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(i) Transfer of Property Act, S. 62— Scope, 

Whera a mortgage is not a usufructuary 
mortgage pure and simple, the terms of 8. 62 
are inapplicable. [P 276 C 2, P 277 C 1] 

Niamatullah and Naimullah —for Ap¬ 
pellants. 

Ryder Husein, J. N. Chile and Ali 
Zaheer —for Respondent. 

Judgment. —This is the defendants' 
appeal from the decree of the Additional 
Subordinate Judge of Gonda, dated 14th 
April 1927. The appeal arises out of a 
claim for redemption of a 14 annas 6 pie 3 
share minus 20 bighas of sir land and a 
3/4ths share in chak haqiat mutafarraqa 
of village Parsapur, pargana Nawabganj, 
in the district of Gonda. The remaining 
one anna six pies share of the said vil¬ 
lage now admittedly belongs to the defen¬ 
dants and there is no controversy in this 
suit in respect of it. 

The mortgage sought to be redeemed is 
dated 11th July 1881 and relates to the 
entire village of Parsapur. It was ex¬ 
ecuted by one Babu Rij Kishore for a con¬ 
sideration of Rs. 5,500, in favour of two 
persons Sheo Dial Sah and Ramphal: 
Ex. 10. It is agreed that the defendants 
are the representatives of the mortgagees 
in respect of the 14 annas 6 pies share in 
suit. The title to the said share has 
come to be vested in the plaintiff in the 
following manner : 

Raj Kishore's son and sole heir, Maha- 
bir Prasad, sold 11 annas proprietary 
share of the village of Parsapur to one 
Hanoman Sah by a deed of 23rd March 

12 Again 00 29th October 
1883 Mahabir Prasad sold 3 annas 6 

pies share of the same property to tho 

same Hanoman Sah (Ex. 1), i n whose 

f^pur the sale of 23rd March 1887 was 

made. 

On 1st March 1893 Sheo Prasad Sah 
and his three brothers, all sons of Hano¬ 
man Sah, and other persons, represen¬ 
ting the interest of Hanoman Sah sold 
the 14 annas 6 pies share of village 
Parsapur together with somo other immo¬ 
vable property to one Babu Lal Sah 
Ex. 2. 

Oa 22nd April 1904 Babu Lal Sah 
made a gift of a 4 annas 6 pies share out 
of tho 14 anna3 6 pies share of vil¬ 
lage Parsapur which ho had purchasod 
under the deed of 1st March 1893 in fa¬ 
vour of Munshi Aohambhit Lal: Ex. 4. 
On 25th April 1904 Babu Lal Sab sold 
the remaining 10 annas proprietary share 
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of village Parsapur to the same Munshi 
Achambhifc Lal for a sum of Rs. 10,000: 
Ex. 5. It will thus be seen that Munshi 
Achambhit Lal became the owner of the 
14 annas 6 pies share now in suit. 
Munshi Achambhit Lal is dead and the 
plaintiff is hi9 son and heir. The trans¬ 
fers stated above are not disputed. It 
follows that the plaintiff has a title to 
the 14 annas 6 pies share of village 
Parsapur and this is the share which he 
•desires to redeem in the suit, out of which 
this appeal arises unless his title is barred 
by any rule of law. The defendants plea¬ 
ded this bar on two grounds : (l) that 

the sales of 22nd March 1887 and of 29th 
October 1888 were repudiated by the 
vendor Mahabir Prasad ton the ground that 
the vendee Hanoman Sah did perform his 
part of the contract. It is alleged that 
the primary purpose of the sales was that 
Hanoman Sah would institute suits 
against the widows of Mahabir Prasad’s 
brothers who had„predeceased their father 
Raj Kishore, to establish title in favour of 
Mahabir Prasad alone, but Hanoman Sah 
did not institute such suits; and (2) that 
Hanoman Sah and his successors lost 
title by reason of adverse possession on 
the part of Mahabir Prasad. 

We are of opinion that the trial Court 
has rightly decided the two matters men¬ 
tioned above against the defendants. 
The facts bearing on the two pleas in bar 
of the plaintiff’s title are as follows : 

It appears that after the death of Raj 
Kishore the entries in the revenue 
registers in respect of the entire village 
of Parsapur were made in the names of 
Mahabir Prasad, Mt. Leo Kuar (widow 
of a predeceased son of Raj Kishore) and 
Avadh Kuar (widow of another flip 1 
deceased son of Raj Kishore) in the year 
1884 and it further appears that after 
the execution of the sale-deed of the 23rd 
March 1887 by Mahabir Prasad in 
favour of Hanoman Sah the name of the 
former was expunged and in place thereof 
the name of the latter was entered in 
aespoct of a 5 annas 4 pies share in 

pursuance of the aforementioned sale: 
Ex. A6. Subsequently when the revision 
of the settlement of the district took 
place in 1896-98 the name of Hanoman 
Sah disappeared from the khewat alto- 
gethor (Ex. A7) and the name of Mahabir 
Prasad tofiether with the name of Mt 
Deo Kuar, one of his sisters-was 
restored, and when Mt. Deo tfuar died 


the names of her sons were entered in 
place of her name: Ex. A8. Babu Lal 
Sah’s name never found a place in the 
village papers in respect of any interest 
in the village of Parsapur. 

In the year 1888 Mahabir Prasad 
sought to redeem the mortgage effected by 
his father on 11th July 1881 from the 
hands of the mortgagees under the provi¬ 
sions of *S. 83, T. P. Act, 1882. The 
mortgagees declined to redeem mainly on 
the ground that the term of the mortgage 
had not expired. Eventually Mahabir 
Prasad’s attempt proved futile with the 
result that the i mortgage remained un¬ 
redeemed: Exs. 13, *14 and 15. In the 
year 1913 Munshi Achambhit Lal made 
an attempt to obtain entry of his name 
in the revenue registers but did not suc¬ 
ceed. Mahabir Prasad seems to have in¬ 
tervened and to have attacked the sale 
made by him in favour of Hanoman Sah 
on the ground of non-payment of consr 
deration aud absence of "actual and legal 
"possession.” He claimed ownership in 
himself: Exs. A4, A6, 18 and41. Maha¬ 
bir Prasad died on or about the y^ al 
1915. It i9 argued -that adverse posses¬ 
sion against the vendee and his successors 
began from the date of Mahabir Prasad s 
application just now mentioned and that 
was 2nd January 1913 :Ex. A4. 

We are of opinion that the facts stated 
above do not impair the plaintiff s'title 
in the'least. The outstanding fact wbioh 
has subsisted all along is that the 
mortgagees and their successors have 
trom the’commencement of the mortgage 
remained in possession of the P r ° 
perky in suit in the character of mort 
gagees. Mahabir Prasad, as before his 
father, Raj Kishore, has been out of P oS 
session from the date of the mortgage. 

In our opinion Mahabir Prasad’s conduo^ 

and declarations subsequent to the sa es 
in favour of Hanoman Sah are of no con 
sequence whatsoever. Under the sa e 
valid title passed to the ven loo anil i a 
habir Prasad could not extinguish 
title either by adverse possession bocaos 
the possession was with the mortgag 
or by mere repudiation. In the case 
Ihtisham Alt v. Jarnna Prasad (U, w , 
is similar to the case before us, 
Phillimore said: bv 

As to tho alleged subsequent (ieal ' D ^uld 
Ehsan Ali Khan with he property, 

(1) A. I. R 1922 P. C. 56 — 24 O. C. 27‘ 




I. A. 3G5 (P. C.). 
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not, if regarded as declarations in his own 
y favour, be received in evidence on behalf of 
•thoso claiming under him, any more than they 
could be received if he were himself the defen¬ 
dant. They could not be regarded as acts of 
ownership so as to prove adverse possession, 
because he never was in possession, the posses- 
tion remaining in the mortgagee. 

There is no evidence worth the name 
on the record that there was any agree¬ 
ment contemporaneous with the sales 
under which Hanoman Sah had bound 
himself to do an act which he failed to 
<lo and which failure gave a right to 
Mahabir Prasad of rescinding the sales. 

The only other point which remains 
’for decision in the appeal is as follows: 

It appears that after the mortgage of 
11th July 1881 Raj Kishore further bor¬ 
rowed a sum of Rs. 2,500 from the mort¬ 
gagees in possession and executed a bond 
in respect of that debt on 10th November 
1881. The debt was to carry interest at 
the rate of Re. 1*8-0 per cent, per men¬ 
sem: Ex. 47. The plea in defence is 
that by the bond of 10th November 1881, 
<the debt of Rs.*2,500, with interest and 
compound interest is made a charge on 
the entire village of Parsapur, and that 
the plaintiff must pay the amount due 
thereunder on the redemption of the ear¬ 
lier mortgage. The lower Court has 
held that the deed of 10th November 
1881 does not create a charge on the pro- 
fperty sought to be redeemed and the 
iplaintiff is not liable to pay to the defen¬ 
dants any sum of money duo under that 
£ bond in this claim for redemption, 
l ^ We do not agree with the lower Court. 
In our opinion the bond of 10th Novem¬ 
ber 1881 is clearly a deed of further 
charge. The mortgage of 11th July 1881 
iis a usufruotuary mortgage and is for a 
iperiod of 15 yoars, 1289 to 1303 fasli. It 
.is recited in the first part of the deed 
under consideration. It is further stated 
•in the same part of it that the 

mortgagees .have been in possession and occu¬ 
pation of the village of Parsapur of the afore¬ 
said mortgage. 

The deed proceeds: 

0* l having borrowed Rs. *2,500 .... by way of 
r additional debt boaring interest at Re. 1-8-0 per 
cent, por month, repayable within the period 
mentioned in the former mortgage-deed, from 
*ho aforesaid mortgagees .... appropriated 
'the said amount to myself. I, therefore, stipu¬ 
late and reduce it to writing that 1 shall repay 
without any oxcuso wh itovor, the entire amount 
°I dobt, principal and interest, in a lump adm 
within tho aforesaid stipulated period, rtifs 
•*grood upon that: 


1. 1 shall at first pay up this debt 


principal and interest and thereafter 1 can re¬ 
deem the mortgaged village, haviug paid up the 
mortgage money. Without the payment of this 
debt of Rs. ‘2,500 principal and .interest, 1 can¬ 
not redeem the mortgaged village. 

2. I shall pay every year the interest cd the 
amount mentioned in this bond from my pocket 
or from my other property in my possession. 
If (God forbid) I, the executant, fail to pay in¬ 
terest then I of my own accord shall execute, 
without any excuse whatsoever, separate bonds 
every year bearing Re. 1-8-0 per cent, per month 
as interest which may accrue due after account¬ 
ing. 

3. I cannot pay up tho prior mortgage 
money until 1 pay off this debt, principal and in¬ 
terest and bo it also known that if I make excuse 
or delay regarding the execution of bonds, bear¬ 
ing interest, the bankers shall have power to 
have the aforesaid conditions specifically ful¬ 
filled by means of a suit. 

At the foot of this deed village Parsa¬ 
pur is described by its boundaries. Now 
it is admitted that the mortgagees were 
in possession of village Parsapur on the 
date of this deed. The fact is also recited 
in the preamble, as we have already said. 
Condition No. 1, therefore, clearly means 
that the mortgagees will continue to re¬ 
main in possession also in consideration 
of this fresh loan, principal and interest 
both. The mortgagees have therefore a 
lien of possession on the mortgaged pro¬ 
perty of which they can only be deprived 
on tho discharge of the lien. This con¬ 
clusion is further strengthened by condi¬ 
tion No. 3, which is to the effect that 
the prior mortgage cannot be redeemed 
without payment of the debt, principal 
and interest, that might be found due 

under the deed of 10th Novomber 1881, 

and by the description of the village of 
Parsapur at the end of this deed. Nor 
do wo see any justification in the lan¬ 
guage of the deed for accepting tho argn- 
^addreased to us on behalf of the 

PjNP“‘ re8poadoat fchat the charge or 
1*™ 19 restricted to the principal amonnt 

alone. The general rule is that the 
mortgagee, in^tho absence of any con¬ 
tract to tho contrary, is entitled to treat 
the intoroat due under the mortgage as a 
c(large on tho 03tate. Wo are wholly an - 
ablo to find anything in tho deed in ques¬ 
tion which would bar tho application of 
tho gonoral rule. On tho contrary, tho 
preamble, condition No 1 and condition 
No. 3 all support tho interpretation th it 
the intore9t stands on tho samo footing 
as tho principal itself: see tho ciso of 
Gabriel SrfSZlrv. Nntha. Sinoh (2) Cho 
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provision in condition No. 2 for execu¬ 
tion of bonds in consideration of interest 
in arrears is only, it seems to us, an 
additional remedy in favour of the credi¬ 
tor arising out of the personal liability of 
the debtor. It is agreed that bonds for the 
interest were executed for the first four 
years of the deed of 10th November 1881 
and that suits were brought and decrees 
obtained on them. It is further admit¬ 
ted that since then neither any amount 
of interest was paid nor any bond execu¬ 
ted in respect thereof. We, therefore, 
hold that the principal and interest both 
constitute a charge. 

On behalf of the appellants compound 
interest is also claimed on two grounds: 
(1) That under condition No. 2 should a 
bond come to be executed for the arrears 
of interest that amount of interest be¬ 
comes principal amount and is to carry 
interest at the rate of Re. 1-8-0 per cent 
per month. We do not think that the pro¬ 
vision as to interest applicable to a bond 
which might be executed in compliance 
with condition No. 2 can justify a claim 
for compound interest when no bond has 
been executed and the claim rests on the 
deed of 10th November 1881, and when, as 
we have held, the charge for the unpaid 
interest subsists on the immovable pro¬ 
perty. The main stipulation as to the 
interest is given in the first part of the 
deed where it is stated that Rs. 2,500, 
bearing interest at Re. 1-8-0 per cent! 
per month was borrowed The second 
ground is that the right to compound in¬ 
terest has already been adjudicated in 
favour of the mortgagees and therefore 
the matter is res judioata There is no 
proof of any such adjudication before us 
The only thing relied upon in this en- 
uexion is Ex. 14, which purports to be a 
copy of an extract from the register of 
the Court of the Subordinate Judge of 
Gonda, in respect of an original suit 
No. 160 of 1886, decided on 2nd Octo¬ 
ber 1886, in re: Sheo Dayal and Ram- 
phal v Mahabir Prasad In ono of the 

columns of this exhibit the entry is tt 3 
follows: 


Claim to recover Rs. 2,516. 
compound interest on the 
dated 10th November 1881. 


with interest and 
basis of the deed 


. Having regard to the admitted- facts 
that the suit mentioned in this document 
was a suit for tho interest of the first 
four years and might well hi^ve been 
founded on bond or bonds which the 


debtor might have executed for the in* 
terest in arrears for the first four years* 
of the deed of 10th November 1881 a 9 * 
provided for by the same deed. 

The next argument on behalf of tke» 
plaintiff-respondent against the enforce¬ 
ment of the charge arising out of th^ 
deed of 10th November 1881 is that the> 
claim for the money due under that deod' 
is barred both by the three years and, 12. 
years’ rule of limitation and, therefore, it 
should not be allowed. We are unable to 


accept this argument. It might be that 
a separate claim by the defendants oni 
the deed in question is barred, but their ; 
right to the money due to them under 
that bond cannot be held to have been 
extinguished so long as their lien by 
possession lasts. In re Hepburn Ex 
parte Smith (3) Cave, J., says: 


There is in law no right without a remedy ; 
and, if all remedies for enforcing a right are 
gone, the right has in point of law ceased to 
exist. In the case of a debt the ordinary and 
universal remedy is by action against the debtor., 
There may, however, and sometimes does exist 
another remedy, not by action against the 
debtor, but arising out of the possession of 
property of the debtor which by law or con¬ 
tract may be detained by the creditor until the, 
debt is paid. This latter remedy may exist,, 
although the remedy by action is barred and 
in that case the debt continues to exist so far 
as is necessary for the enforcement of this 
right of lien, but not for enforcing the remedy 
by action. 

The last argument on behalf of tk 0 
plaintiff, respondent in this connexion is- 
that the mortgage of 14th July 1881 he* 
ing a purely usufructuary mortgage be 
is entitled to redeem it in spite of the 
contract contained in the deed of lOfcb.- 
November 1881 by force of tho provi¬ 
sions of S. 62. T. P. Act, 1882. We* 
think that this argument is wholly r 0 ‘ 
polled by the recent decision of their 
Lordships of the Judicial Committee 
in the case of -Panaganti Ravi 

arayanimgar v. Maharaja of 

katagiri (4). As pointed out in that 

case, S. 61 enacts by implication the 

liability of the mortgagor to satisfy 11 

mortgages on the property sought to he 

redeemed. Further the deed of 10 1 

November 1881 clearly by its terms con 

solidates the two debts. The terms o 
Q AO hi a t.ho facts ot 


solidates the two debts. The terms 
S. 62 are inapplicable to tho facts o j 
this case This is not a case of redemp 
tion of property which has no mortgage 

(3) [1885] 14 Q. B. D. 304=54 I...J. < Q; ^ 

(4) A. I. R. 1-J27 P. C. 32=50 Mad. 180-^ 

I. A. 68 (P. C.). 
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in relation to it except a usufructuary 
mortgage pure and simple. In the pres¬ 
ent case there is the usufructuary mort¬ 
gage of 11th July 1881, and there is also 
a simple mortgage of 10th November 
1881 as we interpret the last-mentioned 
^eed. These were all the points that 
were urged at the hearing of the appeal. 
Ho other point was urged 

Before we take leave of this case we 
would like to mention a circumstance 
which arose at the time when the appeal 
first came to be heard by us. The learned 
counsel for the plaintiff-respondent drew 
our attention to an application of 11th 
April 1927 made by the plaintiff in the 
'Court below. By that application the 
plaintiff wanted to raise certain issues, 
the burden of proving which would have 
Jain on the defendants. The learned Ad¬ 
ditional Subordinate Judge rejected the 
application. We intimated to the learned 
'Counsel that in case he desired to press 
the application it would he only fair and 
just that the defendants should be given 
an opportunity to meet the case raised 
by the application and for that purpose 
we would make an order of remand to 
*the lower Court. When the appeal came 
to be heard by us on the second and the 
last occasion the learned counsel for the 
fplaintiff-respondont, in the presence of 
*the plaintiff himself informed us that he 
•did not desire a remand for opening an 
inquiry into the case set forth in the ap¬ 
plication of 11th April 1927 and that he 
did not press that application. He said 
that he would argue the appeal on the 
record as it stands. The plaintiff-res¬ 
pondent filed cross-objections, but at the 
hearing of the appeal they wore not 
pressed. 

The result is that we allow this ap¬ 
peal, set aside the decree of the Court 
below and in lieu thereof we direct that 
xl decree in the following terms under 
O 34, R. 7, Civil P. C , for redemption of 
14 annas 6 pies share minus 20bighas sir 
land and the share in chak haqiat rnufca- 
farraqa, the details of which are given 
in the decree of the Court below, of 
village Parsapur, pargana Nawabganj, 
district Gonda, bo prepared in this Court. 

A. The following sums of money shall 
bo declared duo at the date of the decree 
to the defendants: 

(1) R8. 5,500 under the deed of 11th 
July 1881. 


(2) Rs. 2,500 principal under the deed 




[ing-Emperor 


of 10th November 1881 and simple in¬ 
terest thereon at the rate of Re. 1-8-0 per 
month from the 10th November 1881 to 
the date of the decree minus the interest 
for the first years. The total sum shown 
to be due to the defendants will be re¬ 
duced by the amount in the same pro¬ 
portion that 14 annas 6 pie9 bear to 16 
annas. 

B. Six months’time for payment will 
be allowed to the plaintiff-respondent 
and the interest as directed in A (2) will 
further be added for the aforesaid period 
of six months and interest after six 
months till realization will be added at 
the rate of 6 per cent., per annum. 

C. The defendants-appellants will be 
entitled to their co9ts in both Courts on 
the amount found due to them on the 
date of the decree. The cross-cbjecticns 
are dismissed with costs. 

N.K. Appeal allowed. 
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Stuart, C. J., and Raza, J. 

Mohammad Hadi Husain —Accused — 
Appellant. 

v. 

King’Emperor —Complainant— Oppo¬ 
site Party. 

Criminal Misc. Apnln. No. 9 of 1926, 
Decided on 25th February 1928, from 
order of Sess. Judge, Lucknow, D/- 24th 
January 1928. 

(rt) Criminal Trial — Practice — Verdict c] 
jury is generally upheld if reasonable. 

It is not tho practice of the Lucknow Chief 
Court to interfere with a jury verdict if it is in 
any way a reasonable verdict, but if the verdict 
is both unreasonable and perverse it must be 
set aside. [P280C2] 

(6) Penal Code , 6’s. 120 B and 109— Accused 
having knowledge of valuables being handed 
over to another accused for safe custody \n a 
bank and the latter not depositing but pawning 
the same and keeping the proceeds—Accused 
not telling the fact to the rightful owner—Beth 
arc guilty • under 120 Bj 409. 

Where an accused was aware of the fact That 
a largo amount of jewellery had been banded 
over to another accused in order that he might 
doposit it for safe custody in a bank and of the 
fact that the latter had pawned the jewellery 
and kept the proceeds, and he did not inform 
tho porson, whose property had been misappro¬ 
priated, of the fact, but told her deliberate 
untruths upon the subject. 

Held : that both accused were engaged in 
a criminal conspiracy in committing an off* nee 
under S. 409. ( V 28] C J] 


278 Oudh 


Md. Hadi Husain v. King-Emperor 


(c) Criminal P. C., S. 517— Property in res - 
peot of which criminal breach has been com¬ 
mitted should be returned to its rightful owner. 

Property in respect of which criminal breach 
of trust has been committed is as much stolen 
property as property the possession whoreof 
has been transferred by theft according to the 
provisions of S. 410, Penal Code. Such pro¬ 
perty should be handed over by the Criminal 
Court back to the possession of the real owner 
unconditionally. Where there is a bona fide 
dispute as to title the procedure may be differ- 
ent. rp o 82 c 1] 

St. G. Jackson and Iqbal Narain —for 
Appellant. 

H. K. Ghose, Brij Nath Shargha and 
Md. Zafar’ul-Hasan for the Crown. 

Judgment. The circumstances which 
have given rise to these appeals, refer¬ 
ence and application are as follows : 
Nawab Qudsia Begam is a lady directly 
connected with the ex-Royal family of 
Oudh. She is a daughter of the late 
Prince Suleman Qadr, who was the 
younger brother of King Wajid Ali Shah 
She is a very old lady, more than seventy 
years of age. She resides in Molviganj 
Lucknow City, but has of late years 
spent a considerable portion of her time 
in visiting sacred places. She is possessed 
of considerable property. Amongst her 
numerous relations is the appellant Mirza 
Mohammad Hadi Husain, who is married 
to one of her granddaughters He has 
lived with her or near her f C ra consi¬ 
derable number of years. We have it in 
evidence (and the fact is admitted both 
by Mirza Mohammad Hadi Husaiu and 

rha A r a p Ppell , aQt AaaQdi Prasad) 
that Anandi Prasad, who is a Kavastl. 

apparently of no means, entered into a 

partnership m 1917 with Mohammad 
Hadi Husain and that they toge her 
opened a business in Lucknow for the 

sale of hosiery and wood According 

the lady's deposition she was ,, 7 4 ° 

quainted with the fact that her g and- 

daughter s husband, Mohammad Hadi 

Husain who is himself a member 0 f the 
ex-Royal family, was engaged in I 6 1 

""ft A °-di Prasad* ^ '${ 
the lady took Anandi P raS ad inf , 

employment as her confidential 8e ° rv J" 

and manager on a salary 0 f j£'7% nt 
mouth, which was e„K OA a 

to Rs. 30 a month raised 

business admittedly was n partuo, 'ship 

after 1919. The hiisinl ? ot 3u ccessful 
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lady proceeded in July 1924 from Luck¬ 
now first on a pilgrimage to Meshed to 
which she went via Lahore. She returned 
from Meshed to Lahore and thence went 
to Karachi whence she proceeded to 
Karbala. She returned to Lucknow in 
July 1925. During her travels Moham¬ 
mad Hadi Husain was usually with her- 
Anandi Prasad was occasionally with 

her. The case against these two men is- 
as follows : 

According to the lady when she left 
Lucknow she handed over to Anandi 
Prasad through the hands of Moham¬ 
mad Hadi Husain a box containing 
clothes and a box containing a large 
amount of jewellery. Anandi Prasad was- 
mstructed through Mohammad Hadi. 
Husain to deposit the boxes for safe 
custody in a bank. On the same day,. 

according to the lady, she handed over 

to Anandi Prasad through Mohammad 
Hadi Husain thirty thousand rupees m 
government currency notes with instruc¬ 
tions that he was to retain the money at 
ci disposal and dispatch her such sums 
as she might require while she was on 
her travels. Admittedly a considerable 
poitiou of this jewellery was pawned 
with the firm of Khem Chand Gayan 
.ana in Sondhi Tola, Lucknow. Some 

iQOK ? ry was Panned on the Gth March 

\ or Rs. 17,000; some more was-, 
pa 'T d °n the 3lst May 1925, (or 

, u 8, foil s °me more was pawned on 

the loth June 1925 for Rs. 6,000. Thus 
a total amount of R s . 26,500 was raised 
upon this jewellery. It is admitted that 
Anandi Prasad pawned the jewellery and 
received the money. In the accouuts of 
L-hem Chand and Gayan Chand the- 
lansaction is entered as having been 
with Auandi Prasad personally, and it 
is further to be noted that as the interest 
on the advance fell due Anandi Prasad 
executed on more than one occasion 
promissory notes in favour of the firm 
lepresenting the amount so duo. 1° 
respect of the thirty thousand rupees’ 
alleged to have been deposited with 
Anandi Prasad the case for the prosecu¬ 
tion is that Anandi Prasad remitted to 
tho lady while she was on her travels 
some ten thousand rupees and that he 
has to this day not accounted for the 
balance. Tho lady returned to Lucknow, 
as we have said, in July 1925, but she 
did not at once make inquiries in res pest 
of the olothes or jewellery and she seems 
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to have been equally remiss in obtaining 
an acoonnt from Anandi Prasad as to 
what had become of the balance of the 
thirty thousand. She got the clothes 
back at a comparatively early date ; but, 
according to her deposition, she did not 
ask for the jewellery that had been 
deposited with the Bank for safe custody 
until April 1927, when she required it. 
When Anandi Prasad was taxed in res¬ 
pect of the jewellery he admitedly wrote 
to the lady a letter (Ex. AJ, dated the 
23rd April 1927, in which he said that 
during the lady’s absence he had been 
implicated in a serious criminal case, 
that in that case he had to spend a large 
amount and that in order to save his life 
he had pawned her ornaments, and used 
the money for his own purposes. He 
asked to be forgiven. As a result cri¬ 
minal proceedings followed. The lady 
directed these proceedings against Anandi 
Prasad, but in the course of the proceed¬ 
ings Mohammad Hadi Husain was also 
prosecuted. We have it that the lady, 
although she gave damaging evidence 
against Mohammad Hadi Husain in the 
course of the proceedings, has shown 
herself averse to his prosecution. In 
fact she has tried to shield him. 

In the result Anandi Prasad and Mo¬ 
hammad Hadi Husain were committed to 
Sessions at Lucknow jointly on a charge 
of conspiracy under sections 120B and 
409, I. P. C. Anandi Prasad was tried 
separately on exactly similar charges 
under S. 409, I. P. C. According to the 

procedure which prevails in Lucknow, 
Anandi P/asad was tried by a jury in 
the case against him alone and ho and 
Mohammad Hadi Husain were tried by 
assessors in the case against thorn. The 
jury acquitted Anandi Prasad by a 
majority of 3 to 2 and the same jurymen, 
sitting as assessors gave a verdict of not 
guilty as against the two men in the 
other case. The loarnod Sessions Judge 
has convicted them both in the case 
which was jointly against them and has 
referred the verdict of the jury to us 
under the provisions of S. 307, Criminal 
P. C. The hearing of the case in the 
Sessions Court was very protracted and 
we are constrained to obsorvo that the 
counsel who appeared for the dofenco 
devoted an altogether unnecessary amount 
of time to their cross-examination of 
witnesses. There was a most unnecessary 
delay caused by their action, for the 


most part of the cross-examination was 
valueless. In the case of the cross- 
examination of Nawab Qudsia Begam 
there is in addition the fact that it was 
protracted to a merciless extent, consi¬ 
dering the fact that Nawab Qudsia Begam 
is a very old lady whose feelings the 
learned counsel might have been expected 
to consider. As, according to the defence, 
she was a person who should have been 
commiserated, their action in subjecting 
her to such a cross-examination stands 
out as unjustified. The defence was as 
follows : Both • the learned counsel re¬ 
presenting Anandi Prasad and the learned 
counsel representing Mohammad Hadi 
Husain admitted that the lady had lost 
a largo quantity of property owing to 
the shameless dishonesty of some person 
in whom she had every right to repose 
her confidence. Anandi Prasad, however, 
maintained that that person was Moham¬ 
mad Hadi Husain and that he was 
an innocent victim. Mohammad Hadi 
Husain maintained that the person 
was Anandi Prasad and that he was 
a victim of a false charge. On each 
side the defence endevoured to show that 
its particular client was a simple un¬ 
sophisticated person, unspotted by the 
world, who had been made the victim of 
the other man accused who in each 
case was represented to bo a designing 
villain. 

On this general point it is sufficient 
to say that both men are between thirty 
and forty years of ago, that on their own 
showing they were engaged together in 
conducting a businoss established in 
Lucknow, and that they were both well 
acquainted with money matters, the 
procedure in banks and the like. The 
first question to decide is the amount of 
credence to bo attached to the evidence 
of Nawab Qudsia Begam. We have been. 
taken at length through portions of her 
deposition. Wo are satisfied that the 
old lady is by no means unintelligent. 
Though she is very old, her mind is 
clearly well preserved. She appoars to 
us to bo truthful on all main point9. 
She undoubtedly is a woman of very 
little capability of looking after horself, 
and inclined to place implicit rolianco in 
hor servants and relations. W o see no 
reason to doubt tho absolute accuracy of 
her statement that she handed ovor this 
box of jewellery to Mohammad Hadi 
Husain in order that ho should give is 
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to Anandi Prasad and that 9 he handed 
over thirty thousand rupees to Moham¬ 
mad Hadi Husain also to deliver to 
Anandi Prasad with certain instructions. 
The first responsibility was thus with 
Mohammad Hadi Husain, but the guilt 
of Anandi Prasad in respect of the 
jewellery is established absolutely by 
the admissions which he made in Ex. A. 
There, as we have said, he stated that 
he had pledged the jewellery and utilized 
the money for his own purpose ; but 
while admitting this he made a state¬ 
ment which was false. He said that he 

had been implicated in a serious railway 
criminal case and had used the money 
for his defence. It is now admitted that, 
although he was suspected of having been 
a participant in some elaborate frauds 
which were perpetrated upon a railway 
company in Lucknow and formed the 

subject of a somewhat sensational case 

which was decided a few years ago, he 
was never actually prosecuted The 
act remains that, although he gave a 
false account as to how he had expended 
the money obtained by pawning the 
ornaments, he admitted that he did pawn 
the ornaments and kept the proceeds 

ln ros Pect of the thirty thousand 

dum (Ex. C), dated 24th July 1925 in 

Anandi Prasad's handwriting and signed 
y him. This is not exactly a receipt 

and does not require a stamp If i« f 

acknowledgment that he has received 

thirty thousand rupees from the lady for 

the purpose of utilizing the amount ii 

making remittances to her while shn 

>'«>■ Unless eU I ' | 

Vffi 1, 00 n 1)0 ex Plsined away it j s 
difficult to see how the case na ’ • S 

Anandi Prasad of havingTmS*#™ 

minal breach of trust i a nni ! cn 

solutely. According “to ^ 

received the jewellery and he ° eVer 

received thirty thousand rupees K 

says that the jewellery was h iS He 

to him by Mohammad Hadi H ° V6r 

and dispatch o" J?*'’ "« S it 

which the lady »°ney 

noted that this was not whaf^u ‘ S to ho 
the lady in Ex A Fn-fK • he Sllid to 
ted now that if h“ r ‘«?“ **»U- 

thousand rupees from the lT*^ thirty 

- he K h „i tr 
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thousand rupees. We find upon the facts 
that he did not do so, but on his own 
showing he did not send as much as thirty 
thousand. What is his explanation? 
The explanation which he advances is 
that he was so much under the domina* 
tion of Mohammad Hadi Husain that 
he was ready to sign anything or to do 
anything which Mohammad Hadi Husain 
directed him to do and that he accor 
dingly wrote and signed Ex. A, which he 
admits is in his handwriting, to oblige 
Mohammad Hadi Husain. 

. According to him * he was ready to 
incriminate himself because he was terri" 
fied of Mohammad Hadi Husain. In res¬ 
pect to Ex. C he says that he also wrote 
that, but not till 1927, because he was 
ernfied and under the domination of 
Mohammad Hadi Husain. There is no 
evidence to support the statements. 
We have only Anandi Prasad’s bare 
word upon the subject. His statements 

loughout the case appear to us to be 

completely false. It would be difficult 

in our opinion to find a more untruthful 
man than he is We find that he has 
oeen completely unable to explain away 
ms admissions in Ex. A and Ex. C, and 

y he case is fully proved against him. 

lc is not the practice of this Court to 
interfere with a jury verdict, if it is in 
any way a reasonable verdict but the 
verdict of the majority in this case was 
° unreasonable and perverse and we 
have not the slightest hesitation in sefc- 

l . n=> . 1 as >de. This conclusion disposes 

of the reference. But in order to bring 
he ease 0 f oonspiracy home against 
* nanai Prasad it is necessary to prove 
the guilt of Mohammad Hadi Husain, for 
i the case against Mohammad Hadi 
nusain is not made out there could have 
been no conspiracy. As against Moham¬ 
mad Hadi Husain we have the following 
facts: 

On our finding Anandi Pra 9 ad com¬ 
mitted criminal breach of trust as an 
agent in respect both of the jewellery 
and of the money. It was a gross case 
of breach of trust. Anandi Prasad was 
so much in the confidence of Mohammad 
Hadi Husain that Mohammad Hadi 
Husain had taken him into partnership 
in 1917. There are letters proved bet¬ 
ween the parties which show that Mo¬ 
hammad Hadi Husain and Anandi Prasad 
were on the terms of groatest intimacy. 
On our finding both the jewellery and 
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the money passed to Anandi Prasad 
through the hands of Mohammad Hadi 
Husain. We have it that on 26th June 
1926, Mohammad Hadi Husain wrote to 
.Anandi Prasad a letter (Ex. P) which 
was produced from the custody of Anandi 
Prasad. 

We agree with the learned trial Judge 
that this letter was written to Anandi 
Prasad. In it Hadi Husain said that 
he had promised to get the jewellery, 
which had been pawned through Anandi 
Prasad, redeemed in the beginning oi 
.July 1926, that, he could -not raise the 
money to redeem it and that the best 
thing to do would be to let the jewellery 
be sold. On this letter alone we hnd 
that the two men had conspired in ies 
pect of the jewellery. There is further 
a letter sent from Karbala by Mohammad 
Hadi Husain to Anandi Prasad. This 
is dated 30th April 1925. The letter is 

a very long one. It contains some,re 
markable admissions. This letter was 
also found from Anandi Prasad. It is 
proved to have been written and was 
admittedly written by Mohammad Hadi 
Husain. We must consider the circum 
•stances prevailing at the time that it 
was written. The hosiery and wood 
business was at the time practically 
bankrupt and there was no income ac¬ 
cruing from it. Anandi Prasad had, 
however, received from Nawab Qudsia 
Begam a considerable amount of valu- 
.able’jewellery'and thirty thousand rupees. 
In this letter Hadi Husain tells Anandi 
Prasad to bring two thousand rupees for 
him while he is in Karachi. Ho also 
informs Anandi Prasad that out of four 
^thousand rupees which Anandi Piasac 
had remitted to Nawab Qudsia Begam 
he (Hadi Husain) had abstracted one 
thousand for himself and bad altered the 
figures in the letter sont by Anandi 
Prasad from four 'thousand to three 
thousand. There are other incnmina- 
ting passages. This letter considerably 
strengthens the case against Mohammad 
Husain. When Nawab Qudsia Begam 
was trying to get the jewellery back she 
asked Hadi Husain as to what bad hap¬ 
pened to it, Hadi Husain told her that 
\nandi Prasad had deposited the jewel¬ 
lery -in a bank It is perfectly clear 
from Ex P. that Hadi Husain know 
perfectly well that the jewellery had 
been pawned by Anandi Prasad; and we 
have further the evidence of Oayan 


Chand that after Hadi Husain had re¬ 
turned to Lucknow he saw Hadi Husain 
with Anandi Prasad and that Hadi 
Husain had told him not to trouble him¬ 
self as to the return of his money as the 
matter was all right. As against this 
the learned counsel, who has represented 
Hadi Husain, has pointed out that the 
jewellery was actually pawned on dates 
when Hadi Husain was not in India. 
That is so, but that circumstance does 
not materially alter the case. The learn¬ 


ed Sessions Judge has tried the case 
with very great care. He has weighed 
the evidence most carefully and his con- 
elusions are well reasoned. In respect of 
such a charge as this one of conspiracy 
direct evidence is naturally difficult to 
obtain and such a charge must depend 
largely, as it does here, on circumstantial 
evidence. We find that in this case a 
man of high family and position has 
joined in business partnership a man of 
no family or position and that they have 
conducted a business together which has 
ended in a total loss. Hadi Husain has since 
become an insolvent. We find that the 
smaller man has undoubtedly committed 
criminal breach of trust in respect of 
money entrusted to him by his principal 
who is the grandmother of his partner's 
wife and that out of the same money en¬ 
trusted to the smaller man the high¬ 
born man has embezzled a portion. 

We further find that although Hadi 
Husain was aware of the fact that this 
large amount of jewellery had been han¬ 
ded over to Anandi Prasad in order that 
he might deposit it for safe custody in a 
bank and of the fact that Anandi Prasad 
had pawned that jewellery and kept the 
proceeds we find not only did he not in¬ 
form the lady, whose property had been 
misappropriated, of the fact, although ho 
is married to her granddaughter, but that 
be told her deliberate untruths upon the 
subject. In those circumstances we con¬ 
sider that the learned Judge has arrived 
at a correct finding when he has deter¬ 
mined that both these men were engaged 
in n criminal conspiracy. We accor¬ 


dingly set aside the verdict of the jury 
and convict Anandi Prasad on charges 
under S. 409. Wo sentence him on each 
charge to a sentonco of five years' rigor¬ 
ous imprisonment. The sentences will 
run concurrently. As he has already 
been convicted on the same charges in 
the other case his sentences in this case 
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will run concurrenfclywith his sentences 
in the other case. Thus in setting aside 
the jury reference we are not inflicting 
any further punishment on Anandi 
Prasad. We merely correct a perverse 
verdict. With regard to the sentences 
which have already been pronounced on 
Anandi Prasad and Hadi Husain by the 
learned Sessions Judge, we see no reason 
to reduce them. The sentences are 


heavy, but they are deservedly heavy 
It would be difficult to find a more de¬ 
liberate, cruel or ungrateful instance of 
criminal breach of trust. Nawab Qudsia 
Begam is a very old lady. She appears 
to have treated Anandi Prasad with un¬ 
failing consideration and kindness and 
she appears to have treated Hadi Husain 
with generosity. They have combined 
together to try and obtain dishonestly 
as much as they could possibly from a 
defenceless old lady, whom they were 
under an obligation to protect, and we 
are not disposed to reduce their sentences, 
It is of course a matter for regret that a 
man, such as Hadi Husain of high posi¬ 
tion should sink, as he has sunk, and ha; 
)een found capable of committing such 

a dastardly offence. We sympathize with 

his family for the disgrace which he ha« 

brought on them, but we do not sym P a ; 

thize with him. We consider that in the 
interests of the public his sentence 
should be carried out as it stands and 
that no consideration of his high birth 
or h ,3 previous position should operate 
for its reduction. We accordingly dis¬ 
miss these appeals. We have still tc 
determine one matter. The learned Ses¬ 
sions Judge has directed that such jewel- 

° ry “ w , as re °°vered from the possessor 
of the firm Khern Cband and Gavar 
Chand should be restored to Nawat 
Qudsia Begam and the firm in the appli 
oation, which we are now deciding have 
asked us to set aside that order We si 
no reason to set it aside. Pronertv iV 
respect of which criminal breach of trus 
has been committed is as much s ffie 
property as property the possession where 
of has been transferred by theft according 

to the provisions of S 410 I P C ^ 

learned Sessions Judge has applied 

rule winch governs a case such as t 

,Such property should be handed by 

criminal Court back to the possL 

Wh th °fh r ° a - °u Waer UQ conditiona 
Where there ^ a bona fide dispute as 

title the procedure may be different 


here there is no doubt as to the fact that, 
the jewellery in question is the property 
of Nawab Qudsia Begam. She handed* 
it over through Hadi Husain to Anandi 
Prasad in order that Anandi Prasad might- 
deposit it for safe custody with a bank. 
Instead of so doing he retained it him¬ 
self and committed criminal breach of 
trust in respect of it. It has been rightly 
restored to her. We dismiss Criminal 
Miscellaneous Application No 9 of I928v 
This coucludes the matters before us. 

Verdict set aside. 

K-K- Appeal dismissed. 
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Stuart, C. J., and Raza, J. 

Amarnath Singh and anothei —Appel - 
lants. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 107 of 1928, De¬ 
cided on 15th March 1928, against order 

of Sess.-Judge, Fyzabad, D - 20th Jan¬ 
uary 1928. 

(a) Penal Code, S. 300— A zamindar order * 

iny a tenant, though not entitled to so order*. 

to work xn the field—Latter refusing to come 
that dag but promising to come a day later— 
Aamxndar thrashing tenant and striking blowo- 
on hxs head causing his death—Zamindar 

was held to have committed murder. 

A zemindar ordered A, a touant, to proceoi 
and plough gratuitously a field belonging to 
mi and his brother. A demurred saving that 
he had his own work to attend to and that he- 
eould not come that dav, but ho promised to 
come and work for the 'two brothers on the 
following day. The services of A wore to be¬ 
taken gratuitously though the zamindar was 
not outitled in any way to exact theso services. 
" ben A refused to come, the zamindar seized- 
and commenced thrashing him with an ox- 
goad, which ho had in his hand. Ho struck 
f . Wlt “ lathi a blow over tho head which folloa 

tho ground. After ho had struck him- 

this blow on tho hoad tho zamindar hit him 

Again more than one blow whioh oaused tho- 
death of A. 

Held : that tho zamindar had been rightly 
convicted of murder, [P 294 C 2]' 

(b) PtJial Code, S. 81 0—Serious form of sim¬ 
ple hurt explained. 

W here a man of thirty/ oven though he 
had been dazed bv a blow on tho head inflic¬ 
ted by somebody olse, approached tho prostrate 
body of a dying man, kicked him on neck and 
thee pressed with his foot tho dying man’s 
head into the ground so that it became buried' 
in the earth, 

Held ; the man was guilty of tho most sorl- 
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ous form of simple hurt and maximum sentence 
should bo awarded. [P 234 C 2] 

Jagat Narayan —for Appellants. 

G. H. Thomas —for the Crown. 

Judgment. — Amarnath Singh, a 
Thakur of 25 years of age, and Mangru 
Singh, his brother, who is 30 years of age, 
have been convicted by the learned Ses¬ 
sions Judge of Fyzabad in the same trial. 
Amarnath Singh has been convicted of 
murder under S. 302, I. P. C., and senten¬ 
ced to transportation for life. Mangru 
Singh has been convicted of causing sim¬ 
ple hurt and sentenced to a year’s impri¬ 
sonment under S. 323. They both appeal. 
Their appeal has been argued before us 
by a leading counsel, who has brought 
out all the points which could bo brought 
out in favour of his clients. The facts 
are these : It is admitted that the two 
appellants are zamindars in the village of 
Kaithapur in the Sultanpur District. In 
this village there resided a Kurmi called 
Algu, who was a tenant of the coparcen¬ 
ary body owning the village. The ap¬ 
pellants are members of this coparcenary 
body. On 3rd November 1927, at about 
11 a. m. the two appellants were return¬ 
ing from their fields towards the inhabi¬ 
ted portion of the village. 

On their way they passod close 
to a field where Algu Kurmi, who 
was a man of about 55 years of ago, 
was engaged in agricultural laboui 
together with his nephew Noor, a 
young man of about 22. They stopped 
and addressed Algu. Amarnath Singh, 
the younger brother, conducted the con¬ 
versation. Ho ordered Algu to proceed 
the same day and plough gratuitously a 
field belonging to the two brothers. Algu 
demurred, saying that ho had his own 
work to attend to and that ho could not 
come that day, but ho promised to como 
and work for the two brothers on the 
following day. The services of Algu were 
to be taken gratuitously, as wo have said, 
and the work was of the nature known as 
bogar. The appellants wore of course 
not entitled in any way to exact these 
services, but it would appear that Algu 
was ready to obey their commands pro 
vided ho was not taken away from his 
work that day. When Algu refused to 
como, it is in ovidonco that Amarnath 
Singh seized Algu and commenced 
tli rash ing him with an ox-goad, which ho 
had in his hand * He also thrashed Noor. 
Algu and Noor also had ox-goads and 


they appear to have defended themselves 
with their ox-goads. Up to this point 
there is no doubt as to the facts. These 
facts were clearly proved by the prosecu¬ 
tion witnesses and their truth was admit¬ 
ted by the appellants themselves. The 
first point upon which there is a dispute 
is as to the attitude of Mangru Singh. 
Both sides agree that Mangru Singh did 
not take part in the thrashing of Algu 
and Noor. He was standing by, watch¬ 
ing the occurrence. According to the pro¬ 
secution he had a lathi. According to 
the defence he had only an ox-goad 
There is some contest as to what occurred- 
next. Dargahi is a son of Algu, aged 20. 
His father and Noor were shouting for 
help. The place where they were was on 
the edge of the inhabited area. Dargahi. 
who was not far away, hearing their 
cries, ran to their assistance. According 
to him he was met by Mangru Singh, 
who threatened him with a lathi. He 
says that he then picked up a lathi 
which he found lying at the door of the 
house of a Pasi and that he warded off 
the blows which Mangru Singh was 
directing against him and that he struck 
Mangru Singh a blow on the head which 
felled him to the ground. Here there is* 
a considerable difference of opinion. 

The learned counsel for the appellauts- 
has argued that the prosecution witnesses 
should bo disbelieved when they state- 
that Mangru Singh had a lathi. He' 
asks us to draw an inference from the 
first report to the effect that Mangru* 
Singh had no lathi, but, as we read the 
first report wo consider that the writer 
intended it to be believed that Mangru* 
Singh had a lathi. There is nothing in 
the first report to discredit the prosecu¬ 
tion evidence. We find that the prosecu¬ 
tion ovidonco upon the point has been* 
believed by tho learned Sessions Judge 
and by tho majority of tho assessors. 
Wo find that tho defence ovidonco upon 
the point has not been believed ; and 
after considering tho question wo are of 
opinion that Mangru Singh had a lathi, 
but that owing to Dargahi's superior 
skill ho gained no advantage from its use,. 
Dargahi foiling him to tho ground with a 
blow on tho head which dazed Mangru 
Singh. Wo now como to tho most seri¬ 
ous part of tho story. 

As we have soon, Amarnath Singh was 
engaged in thrashing Algu and Noor,. 
who wore endoavouring to protect thorn- 
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selves and retaliate. Amarnath Singh 
saw Mangru Singh felled by Dargahi. 
He left Algu and Noor, rushed towards 
Dargahi and snatched his lathi away 
from Dargahi and he struck Algu with 
this lathi a blow over the head which 
felled him to the ground. After he had 
struck him this blow on the head Amar - 


nath Singh hit him again more than one 
blow. Mangru Singh, on the evidence 
which we believe, dragged himself to his 
face, came to the prostrate holy of Algu 
and, according to the evidence, he kicked 
Algu, as he lay on the ground, twice on 
the neck and placing his foot on the neck 
of Algu pressed it so hard that Algu’s 
face was buried in the earth. The lathi 
blow which Amarnath Singh had inflic¬ 
ted on Algu’s head caused the death of 
Algu or shortly after he received it. The 
medical evidence shows that' the skull 
vsms smashed like an egg shell. The blow 
delivered must have been delivered with 
the greatest force that Amarnath Singh 
was capable of inflicting. Algu was, how¬ 
ever, still alive when Mangru kicked him. 
These are the facts as we find them. It 
•remains to consider the arguments in 
appeal as to the offences committed 
The learned counsel for the appellants 

has argued that in no circumstances did 

the act of Amarnath Singh amount to 

murder. He argues that in the first place 
Amainath Singh was acting in exercise 

of private defence and he argues that 
even if he were not acting in exercise of 
private defence, the act was removed 
from the category of murder under the 

•provisions of S. 300, Expl. 4, as having 
been committed without premeditation 
in a sudden fight in the heat of passion 

upon a sudden quarrel and without the 
offender having taken undue advantage 
acting in a cruel or unusual manner but 
on the evidence of fact, which we’have 
already stated, there is in our opinion 

force in these arguments. As we have 

tS''nr tz?' V” s “T s “ a " 

this Kurmi’s ocphe> ; H ™*" M* 

■Mi.l to h«vo rrotecM hin ?,S n ” ot be 
that he w„ peLetio" £" h ed 

. s '"Sh against Dargahi ”, ' 

•sufficient to say that U* u ^ ’ fc 19 
»•! 'n an, .i,en mit *™» 


to touch Algu, who was not attacking 
Mangru Singh and who had been getting 
very much the worst of the encounter. 
There can be no question of private 
defence. It is true that there had been 
a sudden tight, that the fight was upon a 
sudden quarrel, and that there was consi¬ 
derable heat of passion, but there was no 
justification of any kind for Amarnath 
Singh s action in striking this terribly 
violent blow upon Algu’s head. Algu 
had caused no injuries worth the name 
and in our opinion Amarnath Singh un* 
doubtedly took undue advantage and 
acted not only in a cruel, but in a brutal, 
manner. In these circumstances we find 
that he has been rightly convicted of 
murder. The learned Sessions Judge 
has sentenced him to the minimum* 
sentence allowed by the law. 

do not see our way to suggest 
to the Crown a reduction of this 
sentence as a matter of clemency, 
f°r we consider the behaviour • of 
Amarnath Singh in this case to 
have been the behaviour of a brutal 
tyrant. Ia respect to Mangru Singh 
who has been convicted of simple hurt 
or having kicked Algu on the neck and 
oiced his face into the ground, he has 
certainly been rightly convicted of sim¬ 
ple hurt in respect of these acts. We 
-ue asked to reduce his sentence and the 
1 earned counsel for the appellant has 
pointed out with force that unless we 
consider the simple hurt caused as bad a 
case of simple hurt as could be caused we 

n °k the maximum sentence, 

his is a perfectly good argument, but 
we are of opinion that the act does come 
in that category. The action of a man 

° u ’ even though he had been dazed by 
a blow on the head inflicted by somebody 
olse, who approaches the prostrate body 
ot a dying man, kicks him on the neck 
and then presses with his foot the dying 
man s head into the ground so that it 
ocome9 buried in the earth, appears to 
us to be the most serious form of simple 
uit and we see no reason to reduce thOj 
sentences. For the above reasons we 1 
dismiss this appeal. 

Appeal dismissed. 
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Stuart, C. J., and Raza, J. 

Emperor — Appellant. 



Durga Datt —Respondent. 

Criminal Appeal No. 46 of 1928, Deci¬ 
ded on 17th February 1928, against order 
of 1st Addl. Se33. Judge, Lucknow, D - 
13th December 1927. 


Police Act (5 of 1861), S. 29-Police Office? 
carried into a building by men whom he wa s 
protecting jrom the rioters is not guilty of 
cowardice when he tries to come out but is not 
allowed to do so by persons inside. 

A uun doing his bast to keep rioters out and 
who is carried into a building by a rush of the 
very men whom he is trying to protect, is clearly 
showing no cowardice up to the time that he 
enters the building, and if after entering the 
building the persons inside refuse to let him go 
out, he is not guilty of cowardice. [P -36 C 1] 

G . H. Thomas —for the Crown. 

Jagat Narayan Alalia —for Respondent. 

Judgment.—This is an appeal by the 
Local Government under S. 417, Criminal 
P. C., against the acquittal on appeal of 
Sub-Inspector Durga Datt who was con¬ 
victed by a Magistrate of the 1st Class 
in the Bara Banki district of an offence of 
having, as a police officer, been guilty of 
cowardice, an offence punishable under 
S. 29, Act 5, 1861, and sentenced to two 

month’s simple imprisonment. 

The charge against the Sub-Inspector 
arose in connexion with a small commu 
nal disturbance which took place in the 
vill&ge of Ichauli in tbe Bara Banki 
District on 21st August 1927, the day 
following tbeJanam Asbtmi. On that 
day the Hindus of Ichauli were carrying 
in procession what is kaown as the Ram 
Dols, that is, earthen jars and wooden 
structures upon which are placed idols 
connected with the worship of bn 


Krishna. 

There had been an apprehension that 
a riot might take place in the village and 
that there might be an attack on he 

procession by the Mahomedans of the 
village and Sheikh Laiq All, Sub Dm 
8ional Magistrate, Sub-Inspector Durga 
Datt, and three police oonstabies were 
sent down to preserve order There is 

no doubt as to the faot that shortly 
before sunset, that is to say, at about 
6 p. m the procosston was coming dowu 
a lane from north to south. Sheikh 
Lain Ali and Sub-Inspector Durga Datt 
hud previously been with the procession, 


but they had left it for a time aud were 
waiting for it as it wa3 coming down the 
lane. Sheikh Laiq Ali took up a position 
ou the roof of the house of a man called 
Maddo as he found that a large number 
or brickbats had been stocked there and. 
being on the roof he was in a good posi¬ 
tion to prevent their use. Sub-In9pector 
Durga Datt accompanied the procession. 
He was iu the front of the procession 
This much is clear. The procession pro¬ 
ceeded peaceably until it had passed a 
mosque. It then came to where a pakar 
tree more or less obstructed the -lane. 
There .was some sort of stoppage at the' 
pakar tree, either because the processicn- 
nists had to push the boughs on one side- 
to get Ram Dol under them, or because 
they were possibly breaking the boughs* 
and Sub-Divisional Magistrate, SheikL 
Laiq Ali, called to Sub-Inspector Durga. 
Datt to keep the procession moving and. 
not allow it to step. He apparently did. 
his best to do so, but there was a stop* 
fairly soon opposite the house of a man. 
called Ganesh. Some sort of religious 
ceremony was performed and the Hindus 
commenced clapping and then proceeded, 
again. In the meanwhile a considerable* 
number of brickbats had been thrown by 
the Mahomedans at the Hindus and by 
the Hindus at the Mahomedans and 
when the procession reached tbe house of 
a man called Surajbali a lathi fight 
began. The Ram Dols were put on the* 
ground and it is in evidence that they 
were smashed by the Mahomedans. It 
is in connexion with what happened close 
to Surajbali’s house that the charge of 
cowardice has been brought against the- 
Sub Inspector Durga Datt. 


A telegram had been sent to Bara. 
Banki to summon assistance and at 
7 p. in. the District Magistrate and the 
Superintendent of Police arrived in motor 
cars bringing assistance. By that time 
the whole of the trouble had come to au 
end. Nothing was left except the broken 
jars. Apparently very few injuries had 
been done on either side for we do not. 
hear anyone having been sent to hospital. 
When the District Magistrate and the 
Superintendent of Police arrived Sub 
Inspector Durga Datt was found iusido 
Surajbali’s house. He was there accord¬ 
ing to the original report of the Superin¬ 
tendent of Police with 20 or SO men 
It is not proved in evidence exactly how 
many men were there The charge of 
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cowardice against him is to the effect 
that when the lathi fight commenced in 
front of Surajbali’s house he deliberately 
ran away and locked himself in the 
house. His reply is that he did nothing 
of the kind, that he was doing his best 
'to keep the Mahomedans back, that 
the Mahomedans were endeavouring to 
force their way into Surajbali’s house 
and other places, that the door of Suraj¬ 
bali’s house was opened, that certain 
number of Hindus rushed in, that they 
■ carried him with them, that they closed 
the door and that they refused to let 
him go outside as they were afraid that 
if tho door were opened the Maho¬ 
medans would rush in. Now if the 
story which he tells is true, we fail 


to see that he can possibly be convictei 

of cowardice. A man doing his best ti 

keep rioters out, who is carried into 

building by a rush of the very men whoc 

he is trying to protect, is certainly show 

ing no cowardice up to the time that h 

enters the building, and if after enterin 

the building the persons inside refuse t 

let him go out, we do -not consider tha 

he is guilty of cowardice. The questio 

was how to get outside. He had 

revolver, but it oan hardly be suggests 

that he should have used his revolver t< 

shoot Surajbali and other members o 

the house when he was there to protec 

them, m order to get outside for the pur 

pose of shooting some of the Maho 

medans. The whole question is wha 
were the facts ? 

A very remarkable thing about th 
prosecution case is that there is n 
direct evidence of any person who say 
that he saw the Sub-Inspector, Durg 
Datt, run inside Surajbali’s door an 
shut himself in. Sheikh Laiq A! 
was not in a position to see wha wa 
happening at Surajbali's house. P 0 lic 
constable, Bajrang Singh, the s 
•prosecution witness, was also not i 
position to see what had happened 

Surajbali s house for accordin' 1 to him 
loft betoro th, DoI , ^ J» 

The Superintendent of Police did 

arrive till after tho whole affair was 
and the prosecution witnesses, who % 
present on the spot such-as Surajl 

Dwarka, Suraj p raSad 8nd 
support Durga Datt’s story. Su™ 

^ ,, bis. e ri rs°kt. T s s 

Sub-Inspector D„, ga Dalt ^ 



by a rush which he could nob prevent 
and they all depose to the Sub-Inspector 
having endeavoured to get out of the 
house and being prevented from so doing 
by the Hindus inside. Now even, if 
these witnesses were not to be relied on 
it is difficult to see how the prosecution 
can gain in any way by a finding that 
their own witnesses were not telling the 
truth. It appears, however, to us that 
there is no reason to suppose that these 
witnesses are not telling the truth. We 
note that two Mahomedans who were 
called for the defence have supported the 
same story. We have thus no hesitation 
in finding on the facts that the explana¬ 
tion given by the Sub-Inspector Durga 
Datt is true and that in these circum¬ 
stances he was not in any way guilty of 
cowardice and we think it only fair for 
this officer, who is a man of 16 years’ 
service and whose character has not been 
attacked in the past, to say that up till 
the time that he was forced by the rush 
into the house of Surajbali he seems to 
have behaved not only well but coura¬ 
geously. After he was forced into the 
house in a manner which he could not 
prevent, he was unable to get out of the 

^ uo fault of his own. We 
accordingly dismiss this appeal. 

NK - Appeal dismissed . 
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Stuart, C. J., and Raza, J. 

Irsahd Ahmad —Plaintiff—Appellant. 

V. 

Mt. Saidunnisa and another— Dofen- 
dants Respondents. 

Second Appeal No. 24 of 1927, Decided 
on 22nd December 1927, against the 
order of 3rd Addl. District Judge, 
Liuoknow, D/- 31st March 1927. 

t*) * Limitation Act, Art. 182— Suit for 

cmphori Compromise decree passed —Decree 

/ yecting sale of mortgaged property in case 
cjault by mortgagor to pay—Decree should 
oc treated as under S. 375, Act 14 of 1892, and 

\ l ^ cr 92, Transfer of Property Act and 

drt. 182 will apply. 

Certain persona instituted a suit for redemp- 
• cor ^ a * Q mortgage against A aod S. 
t that time, tho procedure in respect of mort¬ 
gage suits was governed by the provisions of 
certain sections of the Transfer of Proporty Act. 
I ho parties entered into an amicable arrange¬ 
ment and a decree was passed giving effoct to 
tho terms of that arrangement. Tho decroe 
stated that if the plaintiffs, who represented 

the mortgagors paid a certain sum at any time 
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*to the defendants, the representatives of the 
mortgagees, the defendants, were to restore to 
-them the possession of the mortgaged property. 
A was then a minor. He was not a party to 
»the compromise. The same .4 claiming that 
he wa3 the representative of one of the mort¬ 
gagors in 1926, applied to pay the money into 
•Court and to redeem the property as against S. 

Held: that the decree as it failed to give the 
unorfcgageo authority to soli the property was 
not a decree under S. 92, T. P. Act, and. there¬ 
fore, must be treated as a decree under S. 375, 
Act 14, 1882, and so it was governed for the 
purpose of limitation by Art. 182. [P 289 C 1] 

Niarnat Ullah and Rauf Ahmad for 
Appellant. 

Ryder Husein —for Respondent. 

Judgment. —The question raised in 
this second appeal can only be decided 
after examination of the facts. Wo have 
it that in the year 1905 Iltafat Ahmad, 
Maqbul Ahmad, Naushad Ahmad and 
•Qabul Ahmad instituted a suit for re¬ 
demption of a certain mortgage against 
Saidunnisa and Irshad Ahmad. At that 
time the procedure in respect of mort¬ 
gage suits was governed by the provisions 
of certain sections of Act 4, 1882. The 

•parties entered into an amicable arrange¬ 
ment and a decree was passed giving 
•effect to the terms of that arrangement 

The deeree stated that if the plaintiffs, 
who represented the mortgagors, paid 
Rs. 1,700 at any time to the defendants 
•the representatives of the mortgagees, 
the defendants, were to restore to them 
the possession of the mortgaged property. 
That was all. The facts are somewhat 
peculiar. Irshad Ahamad, as has been 
stated, was there representing the mort¬ 
gagees. He was then a minor. Ho was 
not a party to the compromise. Now it 
is this very Irshad Ahmad who is apply 

dng to redeem the property claiming that 
,he is the representative of one of the 
mortgagors. In 1926 he applied to pay 
the money into Court and to redeem the 
property as against Saidunnisa. The 
lower appellate Court has dismissed his 
application and he appeals here The 
first question which wo have to decide is 
what is the nature of the decree of which 
•execution is sought. The first outstand¬ 
ing fact, which shows that it is not a 

decree under S. 92, . Acfc 4 ’ . l882, 19 

that it gives no authority to the mort¬ 
gagee to sell the property if the payment 
is not made on or before duo date by the 
mortgagor. Tho socond fact is that no 
dato is tixod. As it is thus not a decree 
.under S. 92 it can only be treated as a 


decree passed under the provisions of 

S. 375, Act 14,1882. As it is such 
a decree, we have to find the period of 
limitation The period of limitation i9 
clearly the period provided by Art. 182 
Sch. 1, Lim. Act (9 of 1908). As such 
the application is time barred, We, 
therefore, dismiss this appeal with costs. 

N K. Appeal dismissed. 
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Wazir Hasan and Nanavuttv, JJ. 

Ram Kishore —Defendant—Appellant 


Baijnath —Plaintiff—Respondent. 

Second Appel No. 289 of 1927, Decided 
on 1st March 1928, against decree of Dist. 
Judge, Rai Bareli, D/- 1st June 1927. 

Hindu Law — Joint family — Mortgage by 
manager— Terms hard and unconscionable— 
Mortgagee must prove that mortgagor was 
pressed by legal necessity to borrow money on 
such terms [ cf . A.I. R• 1928 P. C , 04 Ed.]. 

The covenants in a mortgage post-poning 
redemption for a period of 30 years certain 
and authorizing the mortgagee to spend as 
much money as ho chose over new construc¬ 
tions of the mortgaged premises, which money 
may far exceed the value of the mortgaged pro¬ 
perty and entitling the mortgagee to claim in¬ 
terest on tho money so spent at the rate of 24 
per cent, per annum with the compelling obliga¬ 
tion on tho mortgagor to keep the interest run¬ 
ning for a period of 30 years are on the face of 
them hard and unconscionable. In such a case 
it is the obvious duty of the mortgagee to 
satisfy tho Court by the proof of tho fact that 
tho mortgagors were pressed by some necessity 
justifiable in the eyes of the Hindu law^ to 
borrow money on 9uch terms: A. I. R. 1919 

P. C. 12, and A. I. R. 1923 P. C., 37, Ref. 

[P 289 C l] 

( b ) Hindu Law—Mortgage of joint family 
property—Purchaser of equity of redemption 
can raise pleas of want of legal necessity and 
unconscionable nature of terms in his redemp¬ 
tion suit. 

A purchaser of the equity of redemption of a 
mortgago of the joint family proporty is ontitled 
to raise in hi6suit for redemption of the mort¬ 
gage, please that tho torms the mortgage are 
onerous and unconscionable and that, there was 
no legal necessity for tho mortgagor such 
terms. 289 0 1J 

Hyder Husein for Niamatullah aDd 

Haimullah —for Appellant. 

Biesheshwar Nath Srivastava—ior Res¬ 
pondent. 

Judgment 

appeal from tho decree of tho district 
Judge of Rae Bareli, dated lst Juno 1927, 
affirming the decree of the Subordinate 
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Judge of the same place dated 8th Decem¬ 
ber L926. 

The appeal arises out of a suit brought 
by the plaintiff-respondent for redemption 
of a mortgage dated 22nd DecemberT9L7 
executed by one Lallu and his son Maha- 
bir, in favoir of the defendant-appellant. 
The consideration for the transaction of 
the mortgage was a sum of Rs. 2 500 and 
the property mortgaged was a shop No. 
37 situate in Bazar Lalganj, hamlet of 
Datauli, pargannah Dalmau, in the dis¬ 
trict of Rae Bareli. It i9 now agreed that 
the property in suit wa9 the ancestral'joint 
property of a Hindu family of which the 
members were Lallu, his son M^habir, 
and Mahabir’s son, Mahadeo. Mahabir 
has since died. On 3Lsb August 1925 
Lallu 3old the premises mortgaged to the 
plaintiff-respondent under a deed of sale 
of that date. The deed was executed by 
Lallu on his own behalf and also in the 
capacity of a guardian of his minor grand¬ 
son Mahadeo. 


The Courts below have decreed redemp¬ 
tion on payment of a sum of Rs. 1,099. 
As to the rest of the mortgage-money the 
same Courts have held that it was not 
proved by the defendant that it was bor¬ 
rowed by the mortgagors • for any legal 
necessity which-could have the effect°of 
validating the alienation of joint family 
property. 


On the terms of the mortgage the moi 
gagors were deprived of their right to i 
deem for a period of 30 years and on t 
expiry of that period the right was I 
out for a term of one year only. In t 
event of default on the expiry of the 31 
year the mortgagee had the right to foi 
close. Farther the mortgagee obtain 
authority under the covenants contain 
in the deed of mortgage to spend mon 
on new constructions of the mortga* 
promises. The limits of the expenditu 
on the new constructions, if any we 
not prescribed. The mortgagors unde 
took to repay the value of the new c^ 
struction with 2 per cent, per mense 
interest at the timej of redemption 
respect of these conditions of the mo 
gage the objection taken by the plainti 

ro9pondent was two-fold: (l) that th 

constitute a clog on the equity of redem 
tiong and (2), having regard to the mo 
gaged property being a joint Hindu fam 
property the mortgagors were not jus 
Ued in borrowing money on 9 u c h C ouc 
tions The rejoinder by the defendo 


was that the plaintiff being merely a pur¬ 
chaser of the equity of redemption was- 
not entitled to raise these grounds of 
attack against the mortgage in suit and 
that in any case the terms of the mortgage^ 
do not amount to a fetter on the equity 
of redemption and that there was a pre¬ 
sumption of the existence of legal neces¬ 
sity in the circumstances of this case. 

Every one of the above points has been, 
decided by the Court below in favour of 
the plaintiff-respondent and in the appeal 
before us the judgmeQt of the lower ap¬ 
pellate Court was challenged on three* 
main grounds: 

(l) that the plaintiff was not entitled 
to raise the pleas on which he has suc¬ 
ceeded in the Courts below: (2) that 
there was no clog on the equity of re¬ 
demption in the covenants contained in. 
the mortgage in suit; and (3) the legal 
necessity for the consideration of tbs' 
mortgage a3 well as for its terms should 

be presumed in the circumstances of the- 
case. 

We propose to dismiss thi 9 appeal by 
deciding the grounds 1 and 3 against the' 
appellant. 

As to ground 1: we have com©’ 
to the conclusion that the covenants 
contained in the mortgage, on which the 
plaintiff relies in support of his case, are' 
covenants running with the mortgaged 
property. Indeed they constitute the- 
mortgagees title to hold the land in pos¬ 
session in the character of a mortgages* 
This being so, we see no ground why 
these pleas should not be open to the* 
person such as the plaintiff who has law¬ 
fully acquired title by the conveyance it* 
his favour to the mortgaged property. 

As to ground 3 : we are of opi‘ 
nion that there is no room left in the 
circumstances of the case for making any 
presumption in favour of the mortgagee- 
as to the existence of legal necessity in 
respect of a portion of the mortgage* 
money and in respect of the terms of the- 
mortgage. It is true that the mortgage- 
in suit was effected by the only two adult 
members of the family, and if the matters 
had rested there, aid from presumption 
in favour of the mortgagee might have- 
been invoked. But the mortgagee’s posi¬ 
tive case as disclosed in the evidence is- 
that the sum of R 9 . 1,400, which was 
paid in cash by the mortgagee to the* 
mortgagors, was borrowed by the latter 
for the purpose of carrying on the busi" 
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ness of soiling grain. This case of the 
mortgagee has been negatived by the 
Courts below as a false case and we in 
second appeal have no power to decide 
otherwise. 

As to the covenants in the deed of 
mortgage: it is impossible again to raise 
any presumption of validity in respect of 
them. The prior’ mortgage, for the re¬ 
demption of which over Rs. 1,000 was 
left with the mortgagee, had not matured 
for redemption. It had a period of seven 
years to run before a claim for redemption 
could be made. .Obviously the pressure 
to borrow, therefore, could not be attri¬ 
buted to the fact that a prior mortgage 
was an incumbrance which the mort¬ 
gagors reasonably intonded to wipe off by 
borrowing afresh. The covenants in the 
mortgage in question postponing redemp¬ 
tion for a period of 30 years certain and 
authorizing the mortgagee to spend as 
much money as ho chose over new con¬ 
structions of the mortgaged premises, 
which money may far exceed tho value 
of the mortgaged property, and entitling 
the mortgagee to claim interest on the 
money so spent at the rate of 2*1 per 
cent, per annum with tho compelling 
.obligation on the mortgagor to keep tho 
interest running for a period of 30 years 
are on the face of them hard and uncon¬ 
scionable. In these circumstances it was 
[the obvious duty of the mortgagee to 
satisfy the Court by the proof of the 
fact that tho mortgagors were pressed by 
gome necessity justifiable in the eyes of 
the Hindu law to borrow money on such 
terms. This rule of onus on a mortgagee 
is a settled rule of law. In this con* 
nexion reference may he made to Nazir 
Begam v. Raghunath Singh (l) and Ram 
Bujhaxuan Prasad Singh v. Nathu 
Jiam (2). There is no such proof forth¬ 
coming in tho present case. Tho lowor 
appellate Court very pertinently observes 
that tho defendant mortgagee has not 
come into tho witness-box to support tho 

case of legal necessity. 

Tho result is that tho appeal fails and 

is dismissed with oosts. 

v K Appeal dismissed. 





(1) A. I. R. 10VJ P. C. 

1. A. 145 (P. C.). 

12) A. I. R. 1023 P. C. 
I. A. 14 (P. C\). 


12=41 All. 671=- 1G 
37=2 Pat. 266=60 
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Full Bench 

Stuart, C, J., and Wazir Hasan and 
Gokaran Nath Misra, JJ. 

Ram Koer —Defendant—Appellant. 

v. 

Patraj Koer —Plaintiff—Respondent. 

First Appeal No. 63 of 1927, Decided 
on 1st March 1928, against decree of 
Sub-Judge, Bahraich, D/• loth Febru¬ 
ary 1927. 

Limitation Act, Art. 132 —Condition in the 
mortgage-deed to the effect that the mortgagor 
shall not be entitled to redeem and the mort¬ 
gagee to bring the mortgage property to sale 
till a certain date—Limitation was held to 
begin from the date on which payment of money 
was to be made. 

Under a mortgage dated ISth June 1911 a 
mortgagor got a sum mortgaging certain im¬ 
movable property. He agreed to pay interest 
everv six montbs with the condition that if he 
did not do so interest shculd accumulate as 
compound interest and interest should be added 
to interest. The deed provided that this pay¬ 
ment of interest was to take place until June 
1920 and that then, and only then, the mort¬ 
gagor should satisfy his full liability by pay¬ 
ment of the principal. It also provided that 
the mortgagee was not to bring the property to 
sale on account of a default until June 1920. 
It further provided that, although the mort¬ 
gagor was not in any circumstances entitled to 
pay up the principal and redeem the mortgage 
before June 1920. the mortgagee might recover 
at bis wish either by mutual settlement or 
through a suit in Court, the entire principal 
with interest, compound interest and interest 
cn interest in accordance with the conditions 
of the deed even before June 1920. The mort¬ 
gagee brought the suit to recover his money in 

May 1926. 

Held : that a suit to enforce payment of 
money charged upon immovable property in 
this suit could not have been instituted until 
June 1920, for the money, the payment ol which 
was charged upon immovable property, did not 
become due till June 1920, and in these cir¬ 
cumstances the suit was within time : A. I. 1L 
1923 All. 1 (F.2M. Foil. 1? 290 C 2] 

Moti Lai Saksena —for Appellant. 
Niamat Ullah and Naim Ullah for 

Respondent. 

Opinion 

Stuart, C. J.—This is a reference 
made under S. 14. Act 4, 1925 (the Oudh 
Courts Act) by a Bench of Judges of 
the Chief Court to a Full Bench for 
decision on a specific question, the ques¬ 
tion being as to whether a certain suit 
was or was not barred by limitation^ I he 
circumstances.are as follows : Thakur 
Sukhraj Singh executed, on the 19th June 
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19L1, a registered deed, which in certain 
aspects is undoubtedly a deed of simple 
mortgage, in favour of Thakur Bisheshar 
Bakhsh Singh. The suit based upon this 
deed was not filed undl the 19th May 
1926. It has been decreed in favour of 
the mortgagee and it is against this 
decision that the appeal was tiled in 
which the main argument taken (in fact 
the only argument taken) was that the 
suit was barred by limitation. I wish 
first to examine closely the terms of this 
deed. I understand that in the plaint 
relief was sought also in respect of a deed 
of further charge. But I need not dis¬ 
cuss the terms of the latter deed as, if it 
bo decided affirmatively that the suit is 
not barred by limitation in respect of tho 
relief claimed on the deed of 19th June 
1911, uo question will arise as to the 
deed of further charge. Under tho deed 
of the 19th June 1911, Thakur Sukhraj 
Singh received Rs. 12,000 in cash on 
which he agreed to pay 101 per cent, 
simple interest per annum. 

Tho deed commences by saying that he 
hos charged certain immovable property 
for the repayment of tho amount due from 
him. It continues with an undertaking 
of Sukhraj Singh to pay tho interest 
regularly every six months, with the 
condition that if he does not do so the 

interest shall accumulate as compound 

interest and that interest shall be added 
to the interest. The deed continues that 
this payment of interest is to take place 
until June 1920, and that then, and onh 
tl.eu shall it be open to Thakur Sukhraj 
Singh to satisfy his full liability by pay¬ 
ment of the principal. It is distinctly 
hud down that it is not until Juno 190n 

that Thakur Sukhraj Singh is to bo »iven 
an opportunity of redeeming the moit 
gage. To this limitation of tho ordinary 
power of redemption is added a condition 
in favour of the mortgagor, to the effect 
that tho mortgagee is not to brine thn 
property to’sale on account of a dof.mlf 
until June 1020 So far the to™, ° '“ho 
deed present no difficulty. It is de "“ 

that the mortgagor is ordinarily not 

*1 . • . • i • ^ his power of re¬ 

demption until Juno 1920. and that the 
mortgagee is not entitled to , 

against tho property until June K$0 
But then comes a poculiar onnri.v 1J . 
P-ra. 4 which is £ t\ e nff '°u ‘ n 

although the mortgagor is A * that ' 
circumstances entitled to "ay Z 21 


principal and redeem the mortgage before 
June 1920, the mortgagee may recover at 
his wish, either by mutual settlement 
or through a suit in Court, fch 3 entire 
principal with interest, compound inter¬ 
est, and interest on interest in accordance 
with the conditions of this deed even 
before June 1920. To this is suporaddod 
in para. 5 a reiteration of the pre¬ 
vious statement that it h not until after 
June 1920, that the mortgagee is to be 
entitled to sell up the property. In order 
to decide whether the suit was or was 
not within limitation it appears to me 
only necessary to consider under the 
provisions of Art. 132, Soh 1, Act 9, 
1908, when the money sued for in the 
present suit became due. I do not wish 
here to go at length into tho general 
question. I note generally that I am in 
accord with tho views taken by a Fall 
Bench of the Allahabad High Court in 
SJiib Dayal v. Mcharban (1). 

What I am mainly concerned with here 
is the construction to be placed upon the 
terms of the deed. The construction which 
I place upon tho terms is this : Sukhraj 
Singh agreed to pay R*. 630 as intorost 
every six months ; Bisheshar Bakhsh 
kmgh had n> right to bring tho property 

to sale until Juqo 1920, but ho was not 

debarrel from making a private arrange* 
inont with Sukhraj Singh wheroby 
Sukhraj Singh should repay him the 
principal and interest within that period, 
bukhraj Singh could not compel Bisheshar 
Waklish to mako such an arrangement, 

but Bisheshar Bikhsh could compel 
Sukhraj Singh to mike the arrangement 

)y instituting a suit against him to 
recover the principal and interest before 
* uao 1920. Only if ho took this course 
had to refrain from enforcing the 
o laigo created by mortgage upon the 
Property and to proceed for tho recovery 
of a money reliof alone. According to 
my view a suit to enforce payment of 
money charged upon immovable property 
! n this suit could aot thus have boon 
institute! until Juqo 1920, for the money, 
the payment of which was charged upon 
immovable property, did not become duo: 
till Juno 1920, and in those circumstances; 
the suit is within time I answor the 
reference accordingly 

Wa zir Hasan, j.—My answor to tho 
question reforred for decision to tho Full 

(L) A. I. R. 1923 All. 1=45 All. 3? (F.B.). 
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Bench is the same as that which has just 
been given by the Hon’ble the Chief 
Judge. On the general question of law 
presented before us at the hearing of 
fcho appeal in arguments by the learned 
counsel for both sides I adhere to the 
Tiovv taken in ML. Ga-ura v. Ram Charan 


(2), a decision to which I was a party. 
In the prosent case the right answer to 
the question under consideration depends 
on the proper interpretation of para. 4 
of the deed of mortgage dated the 19th 
June 1911. The general purport of the 
transaction evidenced by this deed is one 
of a simple mortgage as a security for 
the repayment of the mortgage money, 
principal and interest both, from the 
inception of the transaction till the 
realization of the mortgage money. The 
charge on the immovable property, ac¬ 
cording to my judginont, subsists all 
along. Tho mortgage is to last for nine 
years certain. In other words the mort¬ 
gagor has no right to redeem within 
the said period and tho corresponding 
liability of tho mortgagee is that he has 
no right to recall tho mortgage money 
within the said period. This is the 
general intention conveyed by the words 
employed in paras. 3, 4 and 5 of the deed 
of mortgage now being interpreted. The 
intention, which I have just now stated, 
is not to be gathered by any implication. 
To my mind these paragraphs expressly 
say so. Now within this ambit of the 
rights and liabilities of the mortgagor 
and the mortgagee inter so, we have a 
provision in para. 4 of tho deed of mort¬ 
gage. It will be desirable to reproduce 
tho whole of this paragraph : 


p. ir .a 4. That withiu tho stipulated, i. o., 
1327-F., I, fcho oxocutnnt, cannot bo entitled to 
pay the principal monoy, undor any circura* 
stances. Of course Thakur Saheb, tho said 
mortgagee, w entitled to recover if be likes 
either by mutal settlement or through tour*, 
tho entire money, principal with mtoreat, com¬ 
pound interest and interest on intorost etc. in 
aorordunco with tho condition* o this doed 
«von within tho stipulated period ; if ho chooses 
to recover only tho intorost etc., he can also do 
an within tho stipulated period. 


This paragraph debars the mortgagor 
from repayment of tho principal money 
within tho stipulated period. Why re¬ 
ference is mado to tho principal monos 
alone is clear from the tact that in tho 
procoding paragraph provision was mado 
that tho intorost shall havo been paid 
six monthly as it fell duo by tho mort- 

CJJ A. 1. R. 1927 Oudh 6 3*. 


gagor to tho mortgagee, and para. 4 con¬ 
templates that tho liability had been 
satisfied from time to time as it arose. 
Para. 4, therefore, begins by excluding the 
mortgagor’s right to redeem within the 
period of nine years ; and yet it proceeds 
to give a right to the mortgagee within 
tho said period to recover his money, both 
principal and interest from the mortgagor. 
Parenthetically it may bo mentioned that 
in my opinion tho personal liability of 
the mortgagor expressed by tho words 
employed in para. 4 carry with it con¬ 
tractual liability of a charge on im¬ 
movable property as is expressed in the 
preamble of the deed of mortgage and 
further it would follow as a rhatter of 
law ; but that is not the matter with 
which I am concerned at present. Now 
this right of tho mortgagee to recover his 
money within the period of nine years is 
clearly mado dependent upon arising of 
a contingency expressly stated in the 
paragraph itself, and that contingency is 
“either by mutual settlement or through 
Court.'* Tho contingency contemplated 
by tho words just now quoted is alterna¬ 
tive in its character. The first alterna¬ 
tive is that the repayment of tho loan 
shall bo made by tho mortgagor by mean3 
of mutual settlement. Obviously no 
mutual settlement can bo reached unless 
the parties to it have expressed to each 
other tho intention of reaching at such a 
settlement. Tho second alternative i3 by 
an action in Court. This alternative 
may bo interpreted to mean either an 
action in which tho Court will grant a 
decree for tho recovery of tho mortgage 
money, only in the event of a precedent 
failure of a mutual settlement, or it may 
moan that tho mortgagee may express his 
intention to recover tho mortgage money 
by moans of an action in Court. If tho 
last interpretation is correct, and l am 
inclined to think that it is, if I may 9ay 
90 , then tho suit out of which this appeal 
has arison is tho first expression of the 
mortgagee's intention to claim his money, 
as it is agreed that fchoro ha9 been 
none before. In this view of the case 
there can ho no question of limitation 
whatsoever. 

Mirza, J. — I would also answer tho 
reference in the way as answered by the 
Hon'bio tho Chief Judge. I agree with 
him in his interpretation of tho deed. In 
my opinion, reading paras. 3, 4 and 5 of 
the deed, tho intention of tho parties to 



292 Oudh Sheo Saran Vaish v. Jitendra Nath Das 1928 


this deed of mortgage appears to be that 
if the mortgagee was to claim his money 
by sale of the property mortgaged he 
could only do so after the expiry of the 
stipulated period. If he, however, wanted 
to claim his money before the expiry of 
the said period he could do so, but in that 
case he would not be able to enforce his 
claim against the property. In that view 
of the case it appears to me that the 
present suit being a suit for the enforce¬ 
ment of the charge must be considered to 
be one amply within limitation. Under 
Art. 132, Lim. Act, the period for a 
suit to enforce the payment of money 
charged upon an immovable property is 
a period of twelve years reckoned from 
the date when the money so charged 
becomes due. Under the terms of the 
mortgage-deed the money charged was 
only to fall due in 1920, that is, the end 
of Jeth 1327. The present suit was 
brought in 1926 and I am, therefore, of 
opinion that it was well amply within 
limitation. 

N K - Reference answered. 
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Wazir Hasan and Raza, JJ. 

Sheo Saran Vaish Applicants. 

v. 

Jitendra Nath Das —Opposite Party. 
Criminal Misc. Appln. No. 5 of 19 or 

Decided on 17th March 1928. ’ 


(a) Penal Code , S. ilS-Chcating-Decree 
holder given a cross cheque by judgment-d ebt o 

for being accommodated-Chequc dishonour 

— Judgment-debtor was held not nuiltu n 
was no dishonest intention. ° ^ as 1 lcr 

A the decree-holder made on 
1927 a settlement with the judgment-dfbtor £ 
which C executed a surety bond (or the latte 
and an applicat.on was made to the Court 
the stay of execution proceedings. At th 
same time a crossed cheque was given bv th 
judgment-debtor to A. The cheque on n™ 

scntation on 10th February 1 q !,7 ° a V A G 

honoured and found its way back 7n\ ll? 
hands of .*1. On 11th February' l t0 th 
of Rs. 350 was paid by the iudnmn t J* SUn 
A’s pleader towards part reali- cnt *d e btor t 

cree. On tho loth February 1927 °! th ® de 
the execution of his decree witk * A renew e< 

attachment of tho judgment u a , pra - ver fo 

The judgment-debtor w ^ n t0r s P ro P°«y 

oflenee of cheating under 1*°%?**$ ,or 

respect of the dishonoured cheque.' L C ' » 


Held : that the judgment-debtor could not 
be convicted of the offence of cheating because 
the cheque was not, to the knowledge of the 
decree-holder, issued in token of the imme¬ 
diate satisfaction of the decree as an accom¬ 
plished fact but only as a security and as an 
accommodation to enable the;judgment-debtors 
to provide means for the honouring of the 
cheque within a convenient period of time 
after issue or to otherwise satisfy the de¬ 
cree. Fraudulent or dishonest intention did 
not accompany the act of issuing the cheque. 

[P 294 C 2] 

(b) Criminal P . C., S. 561*A — Prosecution 
under o. 415, Penal Code — Sessions Court 
recommending to the High Court that proceed - 
ings be quashed—Judge of the Chief Court 
ordering the proceedings to continue — Subse¬ 
quently accused praying , under S. 561 -A, the 
Chief Court to guash proceedings—Previous 
decision of the Judge of the Chief Court does 
not constitute estoppel against powers of the 
Chief Court under S. 561 and S. 439. 

The Sessions Judge, under the provisions of 
S. 438 of the Code reported a case in which 
certain persons were being proseouted under 
S. 415, I. P. C., to the Chief Court with recom¬ 
mendation that the proceedings in the Court 
of the Magistrate be quashed. A Judge of the 
Chief Court refused to accept the recommenda¬ 
tion on the ground that he was unaware of any 
which the Sessions Judge could take 
up these proceedings at that stage 
request the Chief Court to stop the trial and 
ordered the proceedings to continue. The pro¬ 
ceedings continued and oral and documentary 
evidence was produced. Later the persona 
who were being prosecuted made an appli° a ' 
tion under S. 561-A, Criminal P. C., praying 
for quashing criminal proceedings started 
against them. 

Held : that the earlier decision of the Judge 
of the Chief Court did not constitute an o s " 

toppel against the exercise of the jurisdiction 

of tho Chief Court under Ss. 439 and 561 -A of 
Criminal P. C. [P 295 C 1] 


aii saucer and Ham trasaa 


w 


^for Applicants. 

Jagat Narain , Bishcshar Nath , R- 
Bancrji and D. K. Bhattacharji fo r 
Opposite Party. 

Judgment. —This is an . application 
by Sheo Saran Vaish and Gauri Saran 
Vaish under S. 561-A, Criminal P* C » 
1898. Tho applicants are being P r0 
seoutod in the Court of a Magistrate, 1st 
Class at Lucknow for the otlence of 
cheating as defined under S. 415, I. P- p » 
by one Jitendra Nath Daw, agent fot 
B. K. Paul (t Co. of Calcutta. The 
prayer of the application is that the 
criminal proceedings mentioned abovo 
bo quashed. We have heard arguments 
at some length and now proceed to re¬ 
cord our judgment. ' ‘ 

It may ho mentioned that notice o 
the proceedings before us was given to 
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the Government Advocate of this Court 
and in response the learned Government 
Advocate appeared before us and stated 
that as the criminal prosecution is on a 
private complaint, he has received in¬ 
structions to state that the District 
Magistrate of Lucknow does not desire 
to take part in the proceedings. 

On a careful consideration of the 
merits of the case and the arguments 
addressed to us on both sides we have 
come to the conclusion that on the ad¬ 
mitted facts and the inferences which 
may reasonably be drawn therefrom, 
there is no case of cheating against the 
applicants. Therefore with a view to 
prevent abuse of the jurisdiction of the 
Court in which the criminal proceedings 
are pending and with a view to secure 
the ends of justice, the said proceedings 
•must be quashed. 

There are two firms at Calautta, one 
bearing the name of B. K. Paul & Co. 
and the other of B. N. Paul A Bros., 
the former dealing in drugs and storo3 
and the latter in wines. The proprietors 
of both the firms are, however, the same 
persons. The applicants are membeis 
of a firm of the name of Budree Das & 
Co., at Lucknow. The last-mentioned 
firm have had dealings with the firms in 
Calcutta for a considerable long period 
of time and fell into arrears for price of 
articles supplied to them by the two 
firms at Calcutta. The result was that 

on 5th August 1926, B. K. Paul & Co. 
instituted a suit in the High Court foi 
recovery of the arrears from Budree Das 
& Co. On 2nd September 1926 the de¬ 
fendants paid a sum of R.9. 500 to B. K. 
Paul & Co. On the 6th November lJfb 
B K. Paul A Co’s suit was decreed in 

full for a sum of Rs. 1,946-13-0 including 
-^costs. The decree was made exparte and 
no credit was given for the P a y™^ fc of 

the aforementioned sum of Ks. fiUU. A 
similar suit was brought by the other 

firm of B. N. Paul & Bros., and a decree 

obtained. , 

In oourae of time the two decrees were 

transferred for execution to thei Court of 

the Subordinate Judgo of Lucknow and 

execution was being taken out when, on 
3rd February 1927. the judgment-debtors 
approached Mr. Kewal ushore. pleader 
for the decree-holders, for an amicable 

settlement of the two decrees. The 
settlement was made and is ovidoncod by 
a letter which the judgmonfdobtors 


wrote to Mr. Kewal Kishoro on 3rd Feb¬ 
ruary 1927 (Ex. 1 on the file of the 
Magistrate’s Court), by a surety bond 
executed by one Pyare Lai on the same 
date, and by an application made on the 
3rd February to the Court seised of the 
execution proceedings (Ex. 9 on the 
execution file). On the same date a 
crossed cheque for a sum of Rs. 1,474*14-0 
was given by Sheo Saran Vaish to B. K. 
Paul A Co. The cheque was issued on 
the Allahabad Bank, Ltd., Lucknow. 
Eventually the cheque reached the * Bank 
on 10th February, but was dishonoured 
and found its way back into the hands of 
B. K. Paul A Oo. On 11th February 
1927 a sum of Rs. 350 was paid by the 

judgment-debtors to Kewal Kishore, 
pleader. On 16th February 1927 B. K. 
Paul A Co. renewed the execution of their 
decree with a prayer for attachment of 
the judgment-debtors’ property. The 
attachment was sought to be made in 
respect of the full amount of the decree 
without credit being given either to the 
sum of Rs. 500 paid at Calcutta or to the 
sum of Rs. 350 paid to Kewal Kishore, 
pleader, at Lucknow. On the same date 
an order for attachment wa9 'passed and 
attachment effected by seizure of the 
judgment-debtors’ property of the value 
equal to the full amount of the decree. 
It is admitted that the shop in whioh 
the attachment was made had on the 
premises property worth over Rs. 50,000. 

The essence of the charge of cheating 

is alleged to lie in the fact that the 
cheque issued by the judgment-debtors 

on 3rd February 1927 for Rs.^ 1,474-14-0 

was dishonoured on presentation. 

The letter, Ex. 1, is as follows : 

I agree to tho following terms and promise 
to abide by thorn in lieu of which you will 
kindly stay tho attachment against my firm in 
tho Court of Sub-Judge,> Luoknow. 

(1) I shall satisfy tho decree of Messrs. 13. K. 
Paul A Co. in full by choquo on tho Allahabad 
Bank Ltd. in which I have got an account. 

(2) The amount of tho decroo of Messrs. 
B. N. Paul A Bros, will be satisfied within two 

months from this date. _ „ . ... 

(3) B. Pyaro Lai, Munsarim, S. C. Court will 

stand surety for tho decretal amount of Mtissrs ‘ 
B. N. Paul A Bros., sd long as tho said decree 

Is realizable from my firm. . R 

(4) Iu oaso tho money of B. N. Paul A Bro . 

Is not paid up you will have an option of imu 

ing tho execution. Tifnndri 

(3) As regards tho costs of Mr. 

Nath Daw's eomiuR to Lucknow the matter U 

left solely on the discretion of Mr. Li. b. 1 au , 
tho proprietor. 
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The letter bears the following endorse¬ 
ment by Mr. lvewal Kishore : 

Mr. D.iw, may I know your opinion'.’ 

There is a further endorsement of the 
same date by Mr. Daw and is as follows: 

If you think that the money is safe and if 
you agree to the proposals I have no objection. 

The substance of the security bond is 
that the surety holds himself liable for 
the satisfaction of -B. N. Paul and Bros’ 
decree in the event of the inability of 
Messrs. Budree Das and Co. paying the 
said amount within two months. The 
liability of the surety arises after the 
expiry of the period of two months 
The application (Ex. 9), which was 
made to the Court in pursuance of the 
settlement, asked for one week’s time to 
settle B. K. Paul and Co’s decree and the 
time was allowed with the consent of the 
decree-holders. The fact that the ap-‘ 
plication as originally prepared had 
made the prayer of altogether dropping 
tho execution proceedings and that the 
said prayer was struck oil and in lieu 
thereof a prayer for adjournment of pro- 

f ° r ? in orfler to enable 

the settlement of the claim was made is 

highly significant. The furthor fact that 
he cheque issued was a crossed cheque 
is also significant The effect i 
surety bond in relation to B. N. Paul aid 
Bros _ decree and the Court's order 
granting two months' time with a 

consent of the decree-holder was t g 

a quietus for a period nf f . 0 

to the execution of B. N p au °i. < ' 1 \ 0nk lS 
and tho only decree alive and . dooreo 

that date was tho decree of B K W,*,1° 0I } 

Co. The payment of the sumV^ 1 TfiO 

on L Itli February may roasonbly there¬ 
fore. be prosumod to have Imnn ’ . 
wards the latter decree. ado to * 

We have before iu . 

Mr. Daw. tho complainant “Tf ° f 
tho Magistrate. This statomcnf 0r0 
shows that Mr. D,w had “1 , Cl ° lrly 

tieginmng suspicions as to tho bona, fid^ 
of tho settlement arrivod at on n a £ d ? 3 
ruary 1927. If the suspicion* »? d Pol >- 
founded tho prudent ooursTf 0r W011 

not to have accepted a crossed ,l! Was 
not to have agreed to tho respite and 

weok in furtherance of execut 1 ° f °'*° 

ings. Mr Daw should 1°° , ? r ° C0oJ - 

payment either in cas u “. vo ask od for 

immediately payable on *" Jy a cllo 9 uo 

the bank at LctoV'’ 

of the sort. On tb« A ’ * 0 not hmg 

n the 00ntnu *y the crossed 
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cheque was accepted and the execution 
was suspended for a period of one week. 
Not only that, but the sum of Bs. 350- 
was also accepted even after the cheque- 
had been dishonoured. These facts load 
to the irresistible inference that the 1 
cheque was not, to the knowledge of the 
decree-holder, issued in token of tho im* 
mediate satisfaction of the decree as an 
accomplished fact, but only as a security: 
and as a measure of accommodation to* 
enable the judgment-debtors to provide^ 
means for the honouring of the cheque 
i within a convenient period of time after* 

1 issue or to otherwise satisfy the decree., 
fraudulent or dishonest intention did' 
not accompany the act of issuing the' 
cheque. This inference is clearly strength¬ 
ened by the further faot that bofore 
any criminal prosecution was launched 
the decree-holders revived the execution 1 
proceedings and attached tho judgmont- 
rQ 07 ° rSS pro l )ort y on 16th February 

The otTonce of cheating is defiued in 
1 f P• C., as follows : 

, .. O0 ' er » by deceiving any person, fraudu- 

ntly or dishonestly induces tho parson so 
ecoived to deliver any property to any porsoa 

oonsont that any porson shall retain any 

• -, or intentionally induces tho person 

1 ecoi\ed to do or omit to do anything which 

“o would .not do or omit if ho were not so- 

’ an ^ which act or omission causes or 

Uko1 ?' to cause damage or harm to that 

r°«°? 1 , 1 } l> °dy, mind, reputation or property i* 
said to cheat. ° 

Oq the facts stated ahovo the elemont 
j Iraud or dishonesty must bo hold to 
)0 **hsout in this caso, nor can wo find 
an V trace of tho further olomont of the 
person docoived delivering any property 
to another person or consenting that 
such other person shall retain any pro¬ 
perty. The second part of tho definition* 
ls equally inapplicable to the circum¬ 
stances of this ciso. It may bo that the 
complainant’s act of consenting to the 
suspension of tho execution proceedings 
or a poriod of one weok was induced by 
the applicant’s act of delivering the 
cheque in question, hut this has not 
oaused any damage or harm to tho com¬ 
plainant in body, mind, reputation or 
property. We have already stated that 
kho execution proceedings wore revived* 

0,1 f-hth February 1927 and tho judgment' 
debtors’ property sufficient in value to 
cover the decree was attached. 

On behalf of the complainants, Pandit* 
•Jagat Narain addressed an argument icy 
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ns that a certain order of Mr. Justice 
Pullan, dated 14th July 1927, operates as 
a bar to the exercise of our jurisdiction. 
Wo are unable to give effect to this 
argument. No rulo exists in the Cri¬ 
minal Procedure Code which may 1)6 con¬ 
strued to operate as estoppel to the 
exeroise of our undoubted jurisdiction in 
the present oaso. The argument is that 
S. 561-A should bo so construed as not 
to bring it into conflict with other pro¬ 
visions of the Code. Broadly speaking, 
the argument is sound enough, but we 
can discover no such conflict. The cir¬ 
cumstances are as follows : 

• '.Under the powers conferred on him by 
S. 435, Criminal P. C., 1898, the Sessions 
Judge of Lucknow, under the provisions 
of S. 438 of the Code, reported the case 
to the Chief Court with recommendation 
that the proceedings in tho Court of the 
Magistrate bo quashed. Mr. Justice 
Pullan refused to accopt the recom¬ 
mendation on the ground that he was 
unaware of any law by which the Ses¬ 
sions Judge could take up these proceed¬ 
ings at tho present stage and request this 
Court to stop the trial and ordered the 
proceedings to continue. The decision, 
thereforo, amounts to, and no more than, 
this that tho Sessions Judge's jurisdic¬ 
tion to make tho roforenco at that stage 
was negatived. 

That jurisdiction is not being re- 
invoked in contravention of Mr. Justice 
Pullan’s order. 

i This deoision cannot, we think, 1)0 
held to constitute an estoppel against 
tho exercise of our own jurisdiction 

under Ss. 439 and 561-A, Criminal P. C., 
1898, in proceedings which have boon 
initiated before us. Mr. Justice Pullan s 
order is not l>oing sot asido ; it has had 
its effect in tho proceedings before tho 
Magistrato having since continued, and 
both oral and documentary evidonce 

having boon produced. 

Wo accordingly accopt tho piayor of 
tho application and quash tho proceed¬ 
ings against tho applicants now ponding 
in tho Court of a Magistrate, 1st Class of 
Lucknow, on a complaint under S. 417, 


I. P. C. 

N K. 


Proceedings quashed. 
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Baza and Nanavuttv, JJ. 

Jai Indar Bahadur Singh —Appellant. 

v. 

Baldeo Singh and another —Respon¬ 
dents. 

Misc. Appeal No. 4 of 1928, Decided on 
11th April 1928, from order of Sub- 
Judge, Kheri, D - 16th January 1928. 

Civil P. C., 0. 40, IL 1— Property attached 
and Iteceiver appointed without objection from 
judgment-debtor—A stranger applying for ap¬ 
pointing himself a Receiver alleging an agree - 
ment with judgment-debtor to pay the decretal 
amount and get the properly transferred to 
him—The application is not maintainable. 

Tho property of a judgment-debtor being 
attached, a Receiver was appointed by order of 
the Court. Tho judgment-debtor had never 
questioned the propriety of this order. A 
stranger made an application pointing out cer¬ 
tain defects in the order appointing tho Recei¬ 
ver alleging that tho judgment-debtor had exe¬ 
cuted an agreement in his favour, under which 
the decretal amount was made payable from 
him and the judgment-debtor had promised to 
sell the property to him. Ho asked tho Court 
to appoint himself the Receiver for tho pur¬ 
pose of paying off the debt due to the decree- 
holder. He also prayed that the judgment- 
debtor might be given power to sell tho pro¬ 
perty to him. 

Held: that he had no locus standi to nuke 
such an application, and had no right to file 
an appeal from the order rejecting his applica¬ 
tion, as he was no party to the suit or the exe¬ 
cution proceedings. He was a stranger to tho 
proceedings and had no right to ask tho Court 
to appoint him Receiver or to permit the .judg¬ 
ment-debtor to transfer the property to him 
simply because ho entered into the agreement 
with tho judgment-debtor as alleged by him; 

30 Cal. 713, Dist. [P 296 C 1] 

St. George Jackson— for Appellant. 

John Jackson and .V. L. Tandon for 
Respondent. 1. 

Judgment.—This is an appeal from 
an order passed by tho Subordinate 
Judge, Khori, on 16tli January 1928. 

Thakur Baldeo Singh bolds a decree 
against Thakur Brij Indor Bahadur 
Singh, tho logal representative of Thakur 
Narendra Bahadur Singh, for a sum ex¬ 
ceeding Rs. 14.000. Tho decree was 
passed on 3rd February 1911. The dec¬ 
ree-holder mado many applications for . 
execution of tho decree, but a certain 
sum exceeding Rs. 13,000 is still duo to 
him under the docroo. The present ap¬ 
plication for oxcoution was mado on oth 
July 1926. This is tho last attempt of 
the dooree-holdcr to realize tho docrotal 
amount still due to him. fTo applied for 
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attachment of the profits of the judg¬ 
ment-debtor’s one-fourth share in some 
18 villages in the Kheri District. The 
property was attached and then an ap¬ 
plication was made on 6th August 1927 
for appointment of a Receiver. The Re¬ 
ceiver was appointed by the Court on 
12th September 1927. The judgment- 
debtor has not questioned the propriety 
of this order up to this time. He filed 
no appeal against that order within the 
time allowed by law. On 23rd Decem¬ 
ber 1927, Thakur Jai Indar Bahadur 
bingh made an application pointing out 
oertain defects in the order dated 12th 
September 1927, and alleging that the 
judgment-debtor had executed an a"ree- 

“ 0n „ fc ia , hU favour oa 2ad December 

1927 under which the decretal amount 
was made payable from him and the judg¬ 
ment-debtor had promised to sell the 
property to him. He stated in the ap¬ 
plication that he was ready to pay the 
decretal amount by instalments of Rs 
2,000 per annum and to furnish security 
for the payment of the whole amount due 
under the decree. He asked the Court to 
appoint him Receiver for the purpose of 

K5" g off R fch9 1 d0bt du0 to the decree- 
ment-debtor might be given power ti soil 

the property to Inm. The decree-holder 

Iqoo a m° 0g obl0ot,OD 16th January 
x«7^o. I he result was thif >• * 

tion of Thakur Jai Inder Bahadur‘’sinch 

was rejected by the learned .. gh 

I»d 8 . o„ l6 th J» n rry"i a 9 2 S 8 U X“‘ e 

h « b00a fil0d “gainst that order 

hnrh 0 o - rI aVO ^ ardthe , l0ara0d oouasel on 
both sides at some length. I n our oni- 

f. hor0 substance in this appeal 
We think the appellant had nn i« ' 

stand, to make the application mentioned 

above and he has no right to file the ap 

peal Ho is no party to the suit or the 
execution proceedings. He is - the 

to the proceedings and has no . r! ^ n80r 

ask the Court to appoint him p* 8 ^ to 

him. th9 iud “ cn9a * i ’debtor as a^geTfy 

The appellant’s learnt 

argued that he has filed ?? Ua8el ha * 
under O. 43, R. 1 ( s ) Pi v *i fc i° *PP®*1 
contends that-. . Vl ^ P* C. He 
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Receiver so he filed this appeal in this 
Court. It is difficult to understand how 
he being a stranger could file the appeal 
against the order in question. It should 
be borne in mind that no appeal against 
that order has been filed by the parties 
concerned up'to this time. The appellant’s 
learned counsel has referred to the case 
of Hudson v. Morgan (l). That case dif - 
fers materially from the present case in 
its facts and the decision itself is not 
applicable. Hence we dismiss the ap- 
peal with costs. 

_ Appeal dismissed. 

U) [1909J 36 Cal. 713=9 C. L. J. 563=1 LC* 
356=13 C. W. N. 654. 


out 
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Pullan, J. 

Abjd Husain Khan —Defendant — Ap* 
pellant. 

v. 

Sri Thakurji —Plaintiff—Respondent. 

Second Appeal No. 318 of 1927, De¬ 
cided on 16th December 1927, against 

an ^ decree of Sub-Judge. 
Mohanlalganj, Lucknow, in Regular Ap¬ 
peal No. 40/89 of 1927, D/- 28-7-1927. 

Civil P C., S . 11 —Decision on an issue with- 
1 jurisdiction does not operate as res judicata. 

Where a decision has been passed by a Court 
on an issue which it was not competent to 

deoide.suoh a finding must be regarded as an 

• j- Gr and it cannot operate as res 

judicata: A. I. R. 1924 P. C. 144, Dist. 

[P 297 Cl] 

Radha Krishna for Ali Zahcer —fo r 
Appellant. 

J- N. Misra and Salig Ram —for Res¬ 
pondent. 

Judgment— The plaintiff in this suit 

is an under-proprietor who has brought 
a ^ or a nankar allowance of Rs. 50 
against the zamindars. The lower Courts 
lave decreed the claim and an appeal 
as been filed on many grounds. 16 I s 
uow, however, admitted that most of 
those grounds are ineffective, because it 
cannot be contended in view of the terms 
of the Oudh Rent Act that a suit for 
nankar cannot be brought in a civil 
Court. The learned counsel for the ap¬ 
pellant, after conceding this point, urges 

that Gflrfcn.i M rl Aoi a i nn a r\ t fho rnvnnUO 


- v-/, vjivn h n it }, uant , aftor conceding this point, urs 
n j n a £ho order in question f 1 l la t CQr tain decisions of tho raven 
S V ’ B ' 1 ’ Civil P o l R« allS Court3 should bo held to operate as , 

3 19 appellant was not annn ,S f y ? judicata. It appears that the zamind 

appointed sued for arrears of rent and tho defe 
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dant ia that suit, who is the present 
plaintiff, pleaded that ho was outitlod to 
a sum of Rs. 50 as a 3et-off on account 
of nankar. The revenue Courts have 
found that, a3 a suit for nankar does not 
lie in the civil Court, such a set-off can¬ 
not be awarded, but they also went out 
of their way to hold that the present 
plaintiff had no claim for nankar, because 
no such right was contained in the settle¬ 
ment decree. I have been asked to find 
on the authority of their Lordships of the 
Privy Council in Mindnapur Zamindari 
■Co. Ltd. v. Naresh Narayan Roy (I) that 
this finding of the revenue Courts is 
binding, because it is an issue raised by 
the present plaintiff herself, but I am 
not prepared to find that that ruling is 
in any way applicable to a case where a 
decision has been passed by a Court on 
an issue which it was not competent to 
decide. In my opinion such a tindiug 
must be regarded as an obiter dictum, 
and it cannot operate as res judicata in 
the present suit. When the plea of res 
judicata is disposed of it only remains 
to be seen whether the plaintiff had valid 
olaim for nankar as against the zamindar. 
The lower appellate Court has shown 
that, although the settlement decree was 
silent as to the right of nankar, the 
decree was itself based upon a report of 
the Assistant Commissioner which clearly 
asserted this right and in appeal the 
Commissioner passed an order showing 
that, as a matter of fact, the payment of 
nankar was confirmed by the Settlement 
Officer. It is also proved that this sum 
has continued to bo recorded as due to 
the plaintiff in the revenue papers. 
There is, therefore, no ground to interfere 
with the decrees of the Courts below. 
The plaintiff has boon proved to bo en¬ 
titled to this nankar and she can bring 
her case for it in the civil Court. I dis¬ 
miss this appeal with costs. 

N K Appeal di s miss e d. 

'Yu A. I. R. 1924 P C. 114=51 Cal. 031=51 

I. A. 293 (P. C.). 
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Stuart, C. J., and Raza, J. 

Mathura Prasad — Plaintiff — Appel¬ 
lant. 

v. 

Chairman , District Board , Sitapur — 

Defendant — Respondent. 

Second Appeal No. 30) of 1927, Do 
cidod on 8th March 1928. 


Limitation Act, Art . 56— Suit against a Dts * 
trict Board by a contractor for the price of the 
tcork done by him—Notice under S. 192, U . P. 
Local Boards Act, is not necessary—Article ap¬ 
plicable to such a suit is Art. 56— V . P. Local 
Boards Act (10 of 1922), S. 192. 

A contractor entered on GOth September 1920 
into a written contraot with a District Board to 
make certain constructions on their behalf. 
These constructions were not completed and in 
April 1923, with the consent of the District 
Board, the plaintiff was relieved from his obli¬ 
gations under the contract, apparently on an 
understanding that account should be settled 
on the basis of the work done. He instituted a 
suit against the Board on 25th February 1926 
for the price of the work done. The Board 
contended that as no notice required under 
S. 192, Local Boards Act, was received by them, 
the suit was not maintainable and further that 
the suit was time barred under S. 192 (1). 

Held: that as the suit was not Instituted 
against the Board in respect of an act done by 
them but in respect of an act done by the plain¬ 
tiff, it was not governed by S. 192, U. P. Local 
Boards Act, 

Held: further that Limitation Act Art. 56 
would apply. [P 298 C 2] 

S. C. Das —for Appellant. 

H. K. Ghosh —for Respondent. 

Judgment. —This appeal has arisen 
in the following manner: The plaintiff 
is a contractor. He outerod on 30th 
September 1920, into a written contract 
with the District Board of Sitapur to 
make certain constructions on their be¬ 
half. Those constructions were not com¬ 
pleted in April 1923, and, with the con¬ 
sent of the District Board, the plaintiff 
was relieved from his obligations under 
the contract apparently on an under¬ 
standing that aocount should bo settled 
on the basis of the work done. The 
plaintiff's case is that ho handed over to 
the District Board, which itself had 
undertaken to complete the constructions, 
oertain materials, and that, after credit 
had been given to him for ‘the work 
which he had done, and for the materials 
whioh he had supplied and after advances 
made to him had boon debited to the ac¬ 
count, there was a balance in his favour 
on 19th April 1923. According to him 
ho was not in a position to discover the 
exact amount of this balance until later. 
Ho issued a notice on 5th October 1925, 
which was apparently intended to bo 
issued to the Board, but it actually was 
issued to the Deputy Commissioner of 
Sitapur who in the year 1925, had no 
connexion with the Board and no res¬ 
ponsibility in the matter. In this notice 
ho also very foolishly, in addition to 
making his claim for tho balance whioh 
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ho alleged to be due, added a somewhat 
preposterous claim for damages for what 
he alleged had occurred as far back as 
1920. This claim for damages has since 
been withdrawn. The Board did not 
settle his account. He instituted a suit 
against them on 25th February 1920. 
The Board in reply took two main de¬ 
fences. The first was that no suit could 
be instituted against them under the 
provisions of S. 192, Local Act 10 of 
1922, in connexion with this matter until 
the expiration of two months next after 
notice had bean left at its office, and that 
no notice had been received. They fur¬ 
ther took the position that the cause of 
actio.i had accrued more than six months 
before the date of the institution of the 
suit and that, therefore, the suit was also 
barred under the provisions of S. 192. 
Both Courts have decided in favour of 
the Board on these points. It is quite 
clear to ns that if the issuo of a notice 
under S. 192 was required the plaintiff’s 
suit must fail, for no notice had been left 
at the Board’s office; but we are of opi¬ 
nion that no notice was nccessarv 
S. 192, Cl. (l), says: 

No suit shall be institute! against a Board 

* * !•* ’ l V* ,n rospect of an act done or pur* 
porting to have been dono in its . . . official 

And Cl. (3) states: 

No action such as is described in sub-S. (!) 
shall, unless >t .s an action for the recovery o 
immovable property or a declaration of title 

thereto bo comraenood otherwise than within 

o'f X aTuon hS “ eXt aft0r th ° : ' ccruul of the cause 

If this is not a suit instituted against a 
Board m respect of an act dono or pur¬ 
porting to have been done in its official 
capacity the provisions of the section 
ave no application and limitation will 
be deoiclod by the provisions of Act 9 of 

, 8W ^ V0 osaminod tho plaintiff’s 
pleadings which are exceedingly bad and 

wl d lu 6 Crolit on the porson 

certain to us: This was a suit (£ 

price of work done by fcho plaintiff . 
jdefendant at his requost whero no°r 
had toon fixed for payment and tho or? 0 

jS Tlc°t f 8“ “Odor Art ^6* 

(rom tho time that 11...™,“”“ yo * ra 

No. , h . ” k rt “ IT 


doQC on 19fch April 1923, and tho suit 
was filed on 25th February 1926, aod was 
thus clearly within limitation unless 
S. 192, Local Act 10, 1922, has opera* 
tion. The suit was for the price of work 
done and it certainly was not instituted 
against the Board in respect of an act 
done by them. It was instituted in res¬ 
pect of an act dono by the plaintiff, 
namely, the work which he had done and 
he was asking for payment feherefor.i 
Whether the position would have been* 
altered had there been a distinct act on 
the part of tho Board by way of refusal 
of a definite nature to admit his claim is 
a question which does not arise here, for 
we cannot find that there was any such 
refusal on the part of tho Board, what* 
over may have been the nature of the 
letters sent to the plaintiff by tho officials 
of the Board. In those circumstauces wo 
do not find that the suit is time barred. 
As the suit has been dismissed on a pro* 
liminary point and we have reversed that 
decision on appeal wo send tho suit back 
to the learned Munsif in whose Court it 
was instituted or his successor under tho 

provisions of 0. 41, R. 23 to re-admit it 

under its original number in tho register 
of suits and to try it upon tho merits. 
Costs hero and heretofore will follow tho 

result. 

Case remanded. 
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Stuart, C. J., and Raza, J. 

Hasan Bandi —Defendant—"Appellant* 

v. 

Barati Bal and others — Defendants 

Respondents. 

Second Appeal No. 291 of 1927, Deci¬ 
ded on 22nd December 1927, against do* 
°roo of Dist. Judge, Sitapur, in Civil Ap* 
poai No. G6 of 1926, D/- 30th April 1927. 

Transfer of Property Act, S. 01—Z> under¬ 
taking to finance X's litigation regarding 
certain property—S promising to give half of 
anything that the Court awarded—D claiming 
t° f redeem 2-annas share in a village in which 
A had a right to redeem 4 -annas share — Agree" 
ment teas held to give no right to D to redeem. 

A was claiming certain rights in a certain 
estate. Ho having no money with which to 
proaocuto his olaim executed an agreement in 

favour of D t whoreby D undertook to finance 
hi9 litigation and to recoup himself by retaining 
half of anything that tho Courts awarded. On 
the strength of this agreement, D instituted 
a suit for redemption of a 2-annns share in ft 
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Hasan Bandi 

village in which A’ had the right to redeem 
4-annas. 

Held: that J) h.id no right to redeem, :i-s the 
agreement was neithor a sale nor a transfer: 14 

O. C. 139, Approved, [P 300 C 1J 

^ Judgment. —0a 18th September 1908, 
Nawab Qasitn Ali Khan executed a re¬ 
gistered agreement on a 10-rupeo stamped 
paper with a certain Damodar Das. On 
the strength of this agreement Barati 
Lal, son of Damodar Das, instituted a suit 
for a redemption of a 2-annas share in 
the village of Belahia on the ground that 
Nawab Qasim Ali Khan had the right to 
redeem 4-annas in that village. The 
mortgage, which it was sought to re¬ 
deem, is held by Mt. Hasan Bandi. The 
trial Court decided that Barati Lai had 
no right to redeem and dismissed his suit. 
The lower appellate Court decided in his 
favour. Mt. Hasan Bandi appeals here. 
The point for our decision is plain. Does 
this deed of 18th December 1908 trans¬ 
fer to Damodar Das a right of equity of 
redemption in this village? Nawab 
Qasim Ali Khan was claiming certain 
rights in the Qutubnagar estate. He had 
no money with which to proseoute his 
claim. He, therefore, entered under this 
agreement, into an arrangement with Da* 
raodar Das, who undertook to finance his 
litigation and to recoup himself by re¬ 
taining half of anything that the Courts 
awarded. The arrangement was an ar¬ 
rangement which is not prohibited by 
law in India. We have to see though 
exactly what it was. We have read the 
deed carefully. It is worded in a rather 
peculiar way. It commences by stating 
that Nawab Qasim Ali Khan has got no 
money and that Damodar Das has con¬ 
sented to holp him. It then goes on to 
state that out of whatever property shall 
bo acquired in litigation Damodar Das 
19 to got half. It continues that Damo¬ 
dar Das shall have the right to take pos¬ 
session of immovable property, and that 
ho shall have the Tight to redeem the 
village of Belahia. So far every condi¬ 
tion is in favour of Damodar Das. No 
condition is in favour of Nawab Qasim 
Ali Khan. Then follows the only condition 
in favour of Qasim Ali Khan which is 
that Damodar Das is to pay the whole of 
the Court expenses. Qasim Ali Khan 
in the rest of the deed continues to place 
restrictions upon himself. Can this deed 
bo construed as transferring any vested 
interest in anything? Wo aro of opin- 
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ion that it transfers no vested interest of 
any kind in property. It is a contract 
that if Damodar Das pays all the ex¬ 
penses of litigation lie shall take, in con¬ 
sideration of his agreeing to do so, one- 
half of the property which tho Courts 
may award; but tho litigation is clearly 
to he the litigation brought by Qasim Ali 
Khan, although there is a clause in the 
deed that, whenever Nawab Qasim Ali 
Khan appears as a litigant, the name of 
Damodar Das is to be joined with his 
name. We consider that the arrangement 
made here was very similar to the ar¬ 
rangement which was made in a case 
which was decided on appeal in tho late 
Judicial Commissioner’s Court in 1911. 
That was the case of Indar Singh v. 
Kesri Singh (1). There a man called 
Inderjit Singh, after certain rights in 
property had ‘become vested in him, 
agreed with a man called Kesri Singh that 
if Kesri Singh paid the whole expenses of 
litigation ho would hand over half the 
property, which he acquired in favour of 
Kesri Singh. The additional Judicial 
Commissioner decided that the transac¬ 
tion was not a sale, that it did not create 
a transfer, and that it was a contract 
which gave no vested rights. We consider 
that he approached the subject in the 
correct way. 

Approaching tho subject here in the 
same manner we find that there is no 
transfer and no sale, only a contract. The 
right to obtain redemption remained with 
Nawab Qasim Ali Khan and passed after) 
hi3 doath to his heirs. If they brought 
a suit to redeem they would have under 
the terms of the agreement to join Da* 
medar Das and after his death his heirs 
with them, and whatever they obtained 
they would have to divide in equal moi- 
tios. But it is uot tho case hero that the 
heirs of Nawab Qasim* Ali Khan and tho 
hoirs of Damodar Das have instituted tho 
suit for redemption jointly. The amount 
of tho share to bo redeomod was 4-annas. 
Barati Lal did not come in asking for a 
redemption of a 4-annas share, and join¬ 
ing with him the hoirs of Nawab Qasim 
Ali Khan, or citing them as defendants 
bocauso they had refused to join with 
him. Ho instituted this suit to redeem 
a 2-annas share for his solo bonofit giving 
tho hoirs of Nawab Qasim Ali Khan noth 
ing. This ho obviously was not ontitled to 
do. Tho learned counso) for tho rospon; 

(ij (1 ‘jioj u o. c. l'jy-iu l. c. i7i». 
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fienb Barati Lal has pointed out to us 
that in a previous litigation .a Bench of 
the late judicial Commissioner’s Court 
decided that Qasim Ali Khan and Damo- 
dar Das held half of the equity of re* 
demption in the 8-annas share in Bela- 
hia. The learned counsel stated the facts 
correctly. 

The decision in qustion will be found 
in Qasim Ali Khan v. Ahmed Shah (2). 
But this circumstance does not affect the 
present case. We have 3enb for the re* 
cord of that appeal and we find that what 
happened there was that Nawab Qasim 
Ali Khan and Damodar Das sued jointly 
■on an allegation that Damodar Das was 
a joint partner with Nawab Qasim Ali 
Khan in his rights. This statement was 
incorrect. But it was not challenged on 
the other side, and the Judicial Commis¬ 
sioner’s Court naturally accepted a state¬ 
ment, which had not been challenged. The 
fact that they did accept the statement 
can in no way prejudice Mt. Hasan Bandi 
who was not a party to those proceedings. 
But aparffrom that the decision of the 
Judicial Commissioner's Court does not 
help Barati Lal. The part of the deci¬ 
sion which affects this matter is a de¬ 
claration that Qasim Ali , Khan and Da¬ 
modar Das hold a half-share in the 
equity of redemption of 8-annas in Be- 
lahia. There is nothing in that decision 
which states that Damodar Das alone can 
come into Court to redeem a quarter 

, th ® above re «ons we oonsider 
that the trial Court was right and that 

the lower appellate Court has not con- 

reniw tI question cor- 

o S . Ult a3 frametl wa9 bound to 
li \ u dls “ l93al of should have 

appeal aed direct that Barfti Lai's suit 
be dismissed Barati Lal will p , y hi 

rau^r* thoso ot “*• h *»» B.„di 

- WT1.1H a o. l. - 
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Misra, J. 

Lakshmi Dhar plaintiff Appellant. 

—-Respondents. -Defendants 

R9 “ t Appeal No. 33 of 1997 
Decided on 3rd December 1927 LY; 

decree of Dist-rir>»- * a S^nst 

23rd May 1927 ‘ Judg6 ' Sita PU»'. D/- 


Cosliarcr—Suit for profits—Profits vn res • 
pect of land should be allowed according to the 
boundary rate of the land. 

Profits in respect of land should be alloweQ 
not on the basis of actual collections nor ac¬ 
cording to the gross rental as calculated for 
the entire village, nor should they be allowed 
according to the circle rate ; but should be 
allowed according to the boundary rate of the 
lands of the village in which it is situate. 

[P 301 C 1] 

Moti Lal Saksena —for Appellant. 

Puttu Lal —for Respondents. 

Judgment. —This is an appeal aris¬ 
ing out of a suit for profits in respect of 
the Patti Dhokhe Lal, situate in village 
Birampur, Pargana Aurangabad, District 
Kheri. The said patti consists of two 
biswas, of which one third is owned by 
Lakshmi Dhar, plaintiff-appellant; one- 
third by Dhokhe Lal, defendant-respon¬ 
dent 1; and one-third by Jagannath Pra¬ 
sad, defendant-respondent 2. The share 
of each of them, therefore, amounts to 
13J4 biswansis. 

The first Court decreed the plaintiff s 
claim for Rs. 119*12*6 against defendant 
1 and for Rg. 1*14*4 against defendant 
2. The calculation which was accepted by 
the trial Court was the calculation of the 
rent of the khudkasht land made on the 
basis of the circle rate. It considered it to 
be a fair and equitable rate for ascertain¬ 
ing the rent of the khudkasht land in the 
possession of the defendants. The fi6 ur0 
had been arrived at after making a de¬ 
duction of 30 per cent, from the actual 
rent, calculated according to circle rate. 

On appeal by the plaintiff, the learned 
District Judge of Sitapur increased the 
amount decreed by the first Court to 
Rs. 157 by disallowing the deduction of 
30 per cent, which amounted to Rs. 36. 

The plaintiff-appellant has now come 
up to this Court in second appeal and the 
main contention urgod on his behalf on 
the date of the hearing of the case be¬ 
fore me was to the effect that the Courts 
below had erred in calculating the pro¬ 
fits according to the circle rate. The 
argument was that either the plaintiff" 
appellant ought to have been given a 
decree for profits on the basis of the 
actual collections, according to which he 
would be entitled to Rs. 282-7*6 as shown 
in the statement prepared by the pat- 
wari in the trial Court (Ex. 1), or in any 
case according to the gross rental as 
calculated for the ontiro village Paikun* 
wan as mentioned in Ex. 3. In my 
opinion the plaintiff-appellant should 
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[not be allowed profits aocording to any 
'of those calculations; nor should ho bo 
allowed according to the circle rate ; but 
ho should be allowed according to the 
boundary rate of the lands of the hamlet 
of Birampur in which tho land in dispute 
;is situate. In order to find out these 
calculations I directed the plaintiff-ap¬ 
pellant to summon the patwari for this 
date. 

The patwari has appeared in Court 
and I have recorded his statement. He 
has also prepared a statement from which 
it appears that the average rate of rent 
of the lands which constitute the boun¬ 
dary of tho lands in suit works out at 
Rs. 6 per acre ; and according to that 
calculation tho profits to which the 
plaintiff-appellant would bo entitled for 
the years in suit would be Rs. 189-10*8. 

I, therefore, modify the decrees passed 
by the Courts below and in lieu thereof 
grant' a decree for Rs. 189-10-8. Out of 
this amount a decree for Rs. 186-8-8 is 
passed against defendant-respondent 1, 

Dhokhe Lai, and a decree for Rs. 3-2 

against defendant-respondent 2. Jagan- 
nath Prasad. The plaintiff will get his 
costs in the first Court on the amount 
which has now been decreed to him. 'In 
the lower appellate Court and in this 
Court the parties will receive and pay 
costs in proportion to their success and 

failure in this appeal. 

N K. Appeal allowed in part. 
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Raza and Nanavutty, JJ. 

Rama Nand and another —Plaintiffs 
Appellants. 

v. 

Maharaji and others* —Defendants 
Respondents. 

Second Appeal No. 397 of 1927, Deci¬ 
ded on 20th March 1928, against de¬ 
cree, of Sub-Judge, Fazabad, D/- 20th 

September 1927, 

Civil l\ C., S. 100 —Decision whether a cus¬ 
tom is established \s a question of fact. 

Tho decision to tho oflect that no family or 
tribal custom has boon established by roliablo 
evidence is a finding of fact which cannot bo 
disturbed in second appeal. 1 ho weight or 
value of ovidonco is not a subject for discussion 

in second appeal : A. I. It- 19*28 Oudh V21, Foil. 

[ I 1 O 01 U 2 J 

Niamat Ullah— for Appellants. 

Si. George. Jackson and 71. D Sinlia— 
for Respondents. 
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Judgment. —This is an appeal from a 
decree of the Subordinate Judge, Fyzabad, 
dated 20th September 1927, setting aside 
a decree of tho Munsif, Akbarpur, dated 
30th April 1927. 

The plaintiffs sued for possession of tho 
property in dispute alleging that they 
were entitled to the same as the rever¬ 
sionary heirs of one Bhawani Dehal. 
Bhawani Dehal died long ago leaving two 
widows, the last of whom, Mt. Jagdei 
alias Mt. Chhutka died in 1921. Defen¬ 
dant 1 is the widow of Ram Karan, the 
son of tho daughter of Mt. Jagdei. The 
suit was resisted by defendant 1, Mt. 
Maharaji.-on various grounds. The plain¬ 
tiff’s claim was decreed by the learned 
Munsif, but on appeal the learned Subor¬ 
dinate Judge dismissed the suit, on the 
finding that the plaintiffs are not entitled 
to possession of the property in suit in 
the lifetime of Mt. Sartaji, the surviving 
daughter of Bhawani Dehal and Mt. 
Jagdei. It was contended on behalf of 
the plaintiffs that daughters are excluded 
from inheritance by custom. This point 
was decided against tho plaintiffs by tho 
learned Subordinate Judge. 

The plaintiffs have now come to this 
Court in second appeal. It is contended 
on their behalf that the custom of exclu¬ 
sion of daughters from inheritance, as al¬ 
leged by the appellants, is established in 
this case. 

We nave hoard the appellants’ learned 
counsel. We think this appeal is con¬ 
cluded by findings of fact. As pointed 
out by a Bench of this Court in tho case 
of Rampal Singh v. Jai Ham Singh (1) 
the decision to the effect that no family or 
tribal custom has been established by re¬ 
liable evidence is a finding of fact whicli 
cannot be disturbed in second appeal 
The learned Subordinate Judge has consi¬ 
dered the wajib-ul-arz in question care¬ 
fully. Ho has come to tho conclusion that 
the wajib-ul*arz does not help tho plain¬ 
tiff in this case. Wo think ho was per¬ 
fectly right in arriving at that conclusion 

It should bo borno in mind that tho 
weight or value of ovidence is not a sub¬ 
ject for discussion in second appeal. Tho 
learned Judge has given good reasons for 
his finding on the point under considera¬ 
tion. Wo soo no reason why his finding 
should not bo accepted by this Court in 
second appeal. The result is that tho ap¬ 
peal fails and must be dismissed. Wo 

(1) A. I. K. 1028 Oudh. 121. 
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Jamwanti Kger V. Rah Tirath (Pullan, J.) 
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dismiss the appeal with costs. The do 

cree of the appellate Court is conhrraed 
in all respects. ' 

Appeal dismissed. 

A. I R. 1928 Oudh 302 

Pollan, J, 

Jamwanti Kuer Sahaba —Appellant. 

v, 

Heim Tirath and anothei Respondent. 

Second Rent Appeal No. 18 of 1927, 
Decided on 8th December 1927, 

Landlord and Tenant — Person ceasing to 

be proprietor or under-proprietor but contin¬ 
uing in occupation—lie .canitol be presumed 
to be trespasser. 

Where a person ceases to bo a proprietor or 
under-proprietor but oontiuues to be in occupa¬ 
tion of the land, it is impossible to assume that 
he is a trespasser. On the contrary, presump¬ 
tion would be the other way. [p 3 Q 0 C 2] 

K. P. Misra—tor Appellant. 

Aditya Prasad—lor Respondents 
Order (1-8-27).—This suit was tiled 
along with another suit for arrears of rent 
under the Oudh Rent Act. The defon- 
dants were admittedly, up to the year 
j ,* under-proprietors. The plaintiff 

admitted that in one portion of the 
property the defendants had become 
tenants by means of a lease and in 
the suit relating to that portion of 
the property a decree was passed for 

arrears of rent. As to the other portio^ 

of the property, which is the subieefc- 

thatf after ^ ^ plaintiff stated 

title the defendants became occunmov 
tenants, but parted with half of their oc^ 
cupancy rights, and she wont on to say 
that in this portion of the propertv thl 

defendants were trespassers and sbo sued 

therefore for an equitable rent coupled 

with ejectment under S 127 Ondh n . 

Ac t . Now the plaintiff iZiZTZTn 

how the defendants surrendered thS 

occupancy rights and i n whaf 
tion «of the holdin 0 but M 1n Pr °' 
that the plaintiff has’ 3uo d \t the™ ^ 
time for rent in the other sui l 

Risis of lease indicates very clearly th ? 
that is the portion of ru! . Iy that 

which the defendants surrendered ' n 
occupancy rights, and it wou i df J, ho,r 
unless there is some proof to th« . ° W ’ 
that it is the property in^A h u C f ntlar y 
in which the occupancy richtl! bef ° 10 1110 

^83U 9 e S before e hhn S and n h^°^ eC ^ 1! * >a ^^^ 
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a civil Court decision it -has been held 
that the defendants have no proprietary 
or under-proprietary rights in the plots, 

that means that they have no qabzadari rights, 
especially as it was proved in that civil Court 
case that the qabzadari rights of defendants’ 
ancestors were sold in arrears of rent. 

Now the very fact that these persons 
had lost their proprietary or under-pro; 
prietary rights would, of itself, prove that 
they had acquired qabzadari or occupancy 
rights and not the reverse, and the state¬ 
ment that their ancestors had sold the 
qabzadari rights is not borne ont by the 
judgment of the civil Court to which the 
Assistant Collector referred. When the 
case went in appeal to the learned Dis¬ 
trict Judge he appears to have been of 
opinion that the plaintiff had not proved 
that the defendants were trespassers, but 
he .himself was unable to decide what 
rights they held and ho, therefore, dis¬ 
missed the suit. In this I consider' that 
the learned District Judge was wrong. 
The suit was one in the Court of an As¬ 
sistant Collector who has the authority 
to decide the right of the defendants, if. 
a-ny, to bo regarded as occupancy tenants. 

As the finding of the first Court on this 
point was clearly erroneous the learned 
District Judge should have pointed out 

this fact in his judgment and remanded 

the suit for determination as to the rights 
of the defendants, if any, as tenants. All 
that is proved is that they are no longer 
proprietors or under-proprietors and that 
they are still in occupation of the land. 

It is impossible to assume that they are 
trespassers. In fact the presumption is 
all the other way. I, therefore, remand 
the suit now to the Court of first instance 
or a clear finding, first as to what is the 
position of the defendants in regard to 
the plots in suit, namely, whether they 
are occupancy tenants and, if not, whe¬ 
ther they have any other legal position; 
and secondly what is the amount of rent 
to which they are liable. The finding on 
hose issues should bo returned to this 
Court through the Court of the learned 
District Judge within three months. 
Parties to be allowed to produce further, 
evidence both oral and doouuieutry before 
the Assistant Collector. Costs will follow 
the final result, on the return of finding 
that the defendants were occupancy 
tenants therate ofRs. 2L-7-6 was hold ap¬ 
proximately correct after deducting tho 
two annas in the rupee to which the 
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Mansur v. Mt. Azizul 
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viel'oa l infcs would ho entitled as ex-pro 
pretors. 

Appeal allowed . 

A I. R. 1928 Oudh 303 

Raza and Nanwvutty, JJ. 

Mangier —Defendant—Appollant. 

v. 

Mt. Aziz id —Plaintiff—Respondent. 

Second Appeal No. 3G7 of 1927, Deci¬ 
ded on 2nd April 1928. 

yiiihoinedan Law —.1 Mahomedan marrying 
two witxji —- iriues disageecing and husband 
unible to provide separate apartments — Agree¬ 
ment in one wife's favour giving her main¬ 
tenance though not residing with him is not 
against public policy—Contract Act , S. 23. 

If a Mih^moiia marries a second wife and 
linda that his first wifo cannot pall on well with 
his second wife and if ho does not or cannot 
provide a separato apartrnjnt or habitation for 
her exclusive use, aai for tho sake of preserva¬ 
tion of the family peace executes an agreement 
in her favour giving hor miiutenance, even if 
she does not rosido in tho same houso with him 
aud sooond wifo, that agreement is not against 
public policy. This arrangement does not neces¬ 
sarily result in separation botweou husband and 
wifo. The husbind m %y conveniently manage 
to visit her in the house which she occupies 
after loiving his house. By occupying another 
house she does not necessarily refuse “herself’ 
to hor husband: 37 Bom* 280, Dist. [P 302 C 2] 

G-hulam Hasan —for Appellant. 

vlZ» Jatvad —for Respondent. 

Judgment —This is an appeal from a 
decree of the Subordinate Judgo, Partab- 
garh, dated 13th October 1927, affirming 
a decree of Munsif, Partabgarh, dated 
20th July 1927. Tho facts of tho case so 
far as it is necessary to state them for 
the purpose of disposing of this appeal 
aro as follows: The plaintiff Mt. Azizul 
is the first wifo of tho dofondaut Mansur 
Ali. Mansur Ali married a second wife 
in Soptemhor 1925. Tho two wivos could 
not pull on well and the agreement Ex. 1 
was then executed by Mansur Ali on 25th 
September 1925. It was oxocutoi about 
a week after * Mansur Ali married his 
second wifo. Tho plaintiff wont to live 
in hor father’s houso sorao time after the 
oxocution of the agreement. Tho plaintiff 
brought tho present suit for recovery of 
Rs. 52-7-0 arrears of inaiutonanco, 
against the defendant on the basis of tho 
agroomont dated 25th September 192o. 
Tho dofondant admitted tho execution of 
the agreement but denied his liability to 
give maintenance to tho plaintiff on the 
ground that tho agroomont was without 
consideration and that tho plaintiff was 
not living with him as his wifo. Tho 


learned Munsif found that it was unsafe 
lor the plaintiff to livo in the same house 
with the defendant’s second wife. He 
lound also that tho plaintiff had once 
gone to the defendant’s house after tho 
agreement was oxecuted by the defend¬ 
ant, but she had to leave tho place and to 
return to her father’s house as she could 
not puli on well with tho defendant s 
second wife. Ho held that the deed 
dated 25th September 1925 was not with¬ 
out consideration and that the plaintiff 
was entitled to the maintenance even if 
she did not reside in the defendant’s 
house. Ho, therefore, decreed the claim. 
The defendant appealed, hut bis appeal 
was dismissed by the learned Subordinate 
Judge It was contended before tho 
learned Subordinate Judge that the 
agreement was without consideration and 
against public policy. Tho point that 
the agreement was against public policy 
was not expressly taken in the first Court. 

It was taken in appeal before the learned 
Subordinate Judge. The learned Sub¬ 
ordinate Judge agreed with the learned 
Munsif that the agreement was not with¬ 
out consideration, no held also that the 
agreement was not opposed to public 
policy. Ho, therefore, dismissed the ap¬ 
peal. Tho defendant has now come to this 
Court in second appeal. We think there 
is no substance in this appeal. The con¬ 
tention that tho agreement was without 
consideration cannot be supported. The 
defoudant is bound to maintain his wife 
during tho subsistence of marriage. So 
long as tho right to maintenance lasts, 
the contract in question subsists and it 
cannot ho treated as devoid of considera¬ 
tion. Wo should liko to note also that 
this ploa was not pressed before us by the 
appellant’s learned counsel. 

Tho appellant's learned counsel has 
contended before us that the agrooraent 
in question is opposed to public policy 
and tho plaintiff i3 n )t entitled to main¬ 
tenance from the defendant under tho 
agreement. Wo aro not prepared to ac¬ 
cept this contention. 

Wo have examined tho agreement care¬ 
fully. Wo aro net prepared to hold that 
tho lower Courts woro wrong in constru¬ 
ing tho agroomont. lb was of course 
statod in tho agroomont that tho dofon¬ 
dant would provide his wife, plaintiff, 
with food and clothing if she would livo 
with him in his houso, but it was ex- 
pre* sly providol by tho agroomont that 
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the plaintiff would be entitled to guzara 
at R 3 . 5 per mensem even if she would 
not live with him in his house. It was 
stated at the end of the agreement that 
if the plaintiff would leave the defen¬ 
dant’s house without any sufficient rea¬ 
son and without any fault of the defen¬ 
dant and others, the panches named in 
the agreement would manage to send her 
to his (defendant’s) house. It has been 
found in this case that the plaintiff had 
not left the defendant’s house without a 
sufficient reason. Besides, that state¬ 
ment in the agreement is not binding on 
the plaintiff. Having examined the 
whole document carefully we have oome 
to the conclusion that the intention of 
the parties was that the plaintiff would 
be entitled to the guzara even if she did 
not reside in the defendant’s house. 


The appellant’s learned counsel has 
referred to the ruling of the Bombay 
High Court in the case of Bai Fatima v 
Ali Mahomed Ayub (l) in support of his 
argument that the agreement is opposed 
to public policy. It was held in that 
case that an agreement which provides 
for, and, therefore, encourages, future 
separation between the spouses (Maho- 
medans), is void as being against publh 
policy. The agreement in that case was 
an agreement made between a Mahom 
dan husband and his wife providinj 
for certain maintenance to be given ti 
the wife in the event of a ° futur 
separation between them. With grea 
rospect, we find great difficulty in follow 
ing the view adopted in that case More 
over, the point raised in that case is no 
similar to that which arises in this case 
No question'of separation between hus 
band and wife really arises in this case. 

Under the Mahometan law the maiutenanc 
(uafkah) of a wife includes everything con 
nected with her support and comfort, such ” 
food raiment, lodging etc., and must bo pr 
vided in accordance with the social position 
the parties. The wife is not entitled^rCy 
maintenance in the English sense of the won 

bUj ha " a to claim a habitation for he 

own exclusive uso to bo rtrnvwin,! ^ . ? r |1C 

with the husband’s moans? It is ineumlf 10 ? 11 
the husband to provide a sep irate ™’ e . nt ° 

for his wife's habitation to bo Llolv and^ 
sively appropriated by her hr o' f^ C 1 
essentially necessary to her’ and ' US *i tllis 
her duo, the samo as her maintenin’ there , for 
word of God appoints her a dw.'ir C °i. and tl: 

medan Law, Vo l.II, p . ^ Mah, 

U) U013] 37 Bom. 2S0=T7 ~I~~c oTt i 
B om. L. R. 1178 , 1 u 


It is incumbent upon a husband to provide 
a separate apartment for his wife’s habita* 
tion to be solely and exclusively appropriated 
to her use, so that none of the husband’s 
family, or others may enter without her per¬ 
mission and desire, because this is essen¬ 
tially necessary to her and is, therefore, her 
due the same as maintenance, and the word of 
God appoints her a dwelling house as well as a 
subsistence, and as it is incumbent upon a 
husband to provide a habitation for his wife, 
so he is not at liberty to admit any person to a 
share in it, as this would be injurious to her, 
by endangering her property, and obstructing 
her enjoyment of his society ; but ii she desire 
it, the husband may then lawfully admit a 
partner in the habitation as she by such a re* 
quest voluntarily relinquishes her right; 
neither is the husband at liberty to intrude 
upon his wife, his child by another woman, fot 
the same reason. If the husband appoints his 
wife an apartment within his own house giving 
her the lock and key, it is sufficient, as the end 
is by this means fully obtained : see Hamil* 
ton s Hedaya, Vol. I, pp. 401-2. 

If a Mahometan marries a second wife 
and finds that his first wife cannot pull 
on well with his second wife and if be 
does not or cannot provide a separate 
apartment or habitation for her exclusive 
use, and for the sake of preservation of 
tho family peace executes an agreement 
in her favour giving her maintenance, 

even if she does not reside in the same 
house with him and his second wife that 

I . , in our opinion against 

public policy. This arrangement doo9 
not necessarily result in separation bet* 
ween husband and wife. The husband 
may conveniently manage to visit her in 
the house which she occupies after leav¬ 
ing his house. By occupying another 
house she does not necessarily refuse 

herself” to her husband. We think the 
Courts should not lightly take upon 
themsolves in such cases to declare agree¬ 
ments to be void on the ground of publio 
policy. It should bo borne in mind that 
it is the highest policy of tho law that 
contracts should be enforced. The plain' 
titl in this case is residing in her father’s 
house. The defendant may conveniently 
visit her there, if he cares for her. We 
are not, therefore, prepared to disagree 
with the finding of the learned Subordi¬ 
nate Judge on the point undor considera¬ 
tion. Tho result is that the appeal fail 9 
and must bo dismissed . .We dismiss the 
appeal with costs. The decree of tho 
lower appellate Court is confirmed in all 

respects. 

N.K. 


Appeal dismissed. 
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Raza and Nanavuttv, JJ. 

Bhawani Prasad Singh — Plaintiff — 
Appellant. 

v. 

Mahabal Singh and others —Defendants 
—Respondents. 

First Appeal No. 9L of 1927, Decided 
on 29th March 1928, from ordor of Addl. 
Sub-Judge, Sultanpur. 

Civil P. C., 0. 6, R. 17— Amendments not 
unjust to opposite party and necessary for 
deciding real point in dispute should be 
allowed—Amendment which would cause the 
opposite party injury which cannot be compen¬ 
sated in costs shall not be allowed . 

The rules of procedure have no other aim 
than to facilitate the task of doing justice. 
Under 0. 6, R 17, all amendments should be 
allowed at any stage of the proceedings which 
justify the two conditions : (a) of not working 
injustice to the other sidiug ; and (b) of being 
necessary for the purpose of determining the 
real questions in controversy between the 
parties. [P 306 C 1] 

Amendment should be refused, of course, when 
the other party cannot be placed in the same 
position as if the pleading had been originally 
correct, but the amendment would cause him 
an injury which could not bo compensated in 
cost3. An application to amend the plaint 
should not ordinarily be rejected and the loss, 
if any, caused to the other side by the delay 
should be compensated by a proper order as to 
costs made in his favour : A . I. R. 1925 Oudh 
291, Foil. [P 306 C 1J 

Hyder Husein —for Appellant. 

Ishri Prasad and M. H. Qidwai for 
P. A. Sen and S. C. Das —for Respon¬ 
dents. 

Judgment. —This is a plaintiff’s appeal 
arising out of a partition suit. The 
plaintiff claims a 7/8ths share in the pro¬ 
perty detailed in list A attached to the 
plaint. He claims different shares in the 
grove lands detailed in list B attached to 
the plaint. The 7/8ths share claimed by the 
plaintiff in the property detailed in list 
A includes a one-fourth share which was 
held by one Mt. Mot Kuor who died in 
1904. The plaintiff alleges that ho is 

entitled to the said one-fourth share left 
by Mt. Mot Kuor as the next reversioner. 
He pleads in the alternative that if ho is 
not found entitled to the said share as 
the next reversioner, ho is entitled 
to a half-share o t of that share 
under a deed of gift executed by hor. 
The deed of gift is alleged to havo been 
oxocutod by hornot only in favour of the, 
plaintiff, but also in favour of defen¬ 
dant 10. The plaintiff alleges that ho is 

1928 0/39 40. 
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entitled to a one-eighth 3hare under that 
deed and that he is entitled to the re¬ 
maining one-eighth share also by right of 
adverso possession for more than 12 
years, as defendant 10 never got posses¬ 
sion over the gifted property. 

The suit was brought against 14 per¬ 
sons. It was contested by several defen¬ 
dants. They resisted the claim on vari¬ 
ous grounds. The learned Additional 
Subordinate Judge dismissed the suit on 
the finding that the suit was bad for non¬ 
joiner of necessary parties. No other 
issue was tried in this case. The plain¬ 
tiff has appealed to this Court. 

It appears that defendant 10 has 
transferred the entire property which he 
got from Mt. Mot Kuer under the deed of 
gift mentioned above, to five persons, 
namely, Nageshar, Badri, Ram Baran, 
Parbhu and Mahesh. It is said that he 
has gifted the property to them. If this 
is true then defendant 10 has no interest 
left in the property in suit. The five 
porsons named above were not, however, 
impleaded in the suit. Four of them 
applied to be made parties to the suit, 
but the application was opposed by the 
plaintiff and the result was that it was 
dismissed by the Court. The learned 
Additional Subordinate Judge was of 
opinion that the said five persons were 
necessary parties to the suit and that 
they ought to have been impleaded as 
defendants. He held that omission was 
fatal to the suit as it is an inflexible ruls 
of law that in a partition suit it is 
necessary that ail interested parties 
should bo joined either as plaintiffs or as 
defendants. After the case was argued 
before the learned trial Judge, tho plain¬ 
tiff’s pleader put in an application stat¬ 
ing that the plaintiff had no knowledge 
of the transfers made by defendant 
10 at tho time when Nageshar and 
others (subsequent dpneos) had applied 
for being made parties to tho suit and 
that ho came to know of thorn by the 
ovidence produced by defendant 10. He 
admittod in that application that they 
were necessary parties and prayed that 
they might oo added as dofondauts. This 
application was dismissed by tho learned 
trial Judge. 

Wo havo hoard tho loarnod counsol on 
both sides. There is no doubt that tbb 
plaintiff is at fault, but, having regard to 
all tho facts and circumstances of tho 
case, wo are of opinion that his applioa- 
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tion for amendment should have been 
granted by the Court. In our opinion 
the learned trial Judge would have exer¬ 
cised a sounder discretion if he had 
granted the plaintiff’s application. It 
should be borne in mind that the rules of 
procedure have no other aim than to 
facilitate the task of doing justice. Under 
0. 6, R. 17, Civil P. C., all amendments 
should be allowed at any stage of the pro¬ 
ceedings which justify the two condi¬ 
tions : (a) of not working injustice to 
the other side ; and (b) of being necessary 
for the purpose of determining the real 
questions in controversy between the par¬ 
ties. Amendment should be refused, of 
course, when the other party cannot be 
placed in the same position, as if the 
pleading had been originally correct, but 
the amendment would cause him an 
(injury which could not be compensated 
in costs. As pointed out in the case 
of Mohammad Ejaz Rasul Khan v 
Mubarak Husain (l), an application 
to amend the plaint should not ordinarily 
be rejected and the loss, if any, caused to 
the other side by the delay should be 
compensated by a proper order as to costs 
made in his favour. We are not prepared 
!to hold in this case that the plaintiff in 

applying for amendment of the plaint was 
acting mala fide. 

The result is that we allow the appeal, 
and, setting aside the decree of the lower 
Court, grant the plaintiff's application 
for amendment dated 30th April 1927. 
Nageshar, Badri, Ram Baran, Parbhu and 
Mahesh will bo added as defendants. The 
plaintiff is directed to amend his plaint 
so far as necessary. This will bo done in 
the lower Jourt. The plaintiff is ordered 
to pay Rs. 200 as costs of adjournment 
to the contesting defendants. The plain¬ 
'll! should pay this sum to the contesting 
defendants within two months hence 
The case is remanded to the lower Court 
with direction to re-admit the suit under 
its original number in the register of 
suits and procoed to determine the suit 
as required by law after the plaint 
has been amended by the plaintiff as 

directed above. Costs will abide the 
result. 

N K - Case remanded. 
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Municipal Board (Stuart, C. J.) 1928 

A. 1. R 1928 Oudh 306 

A 

Stuart, C. J. 

Lachmi Nath and another —Accused- 
Applicant. 

v. ‘ 

Lucknow Municipal Boird — Com¬ 
plainant—Opposite Party. 

Criminal Ref. No. 6 of 1928, Decided 
on 4th April 1928 : case reported by 
Third Addl. Sess., Judge, Lucknow. 

U. P. Municipalities Act (2 of i9itf) f 5. 128 
(iu) — Motor vehicles brought within the 
Municipality by chance-visitors are not 
“ kept ”— Such visitors cannot be convicted 
under S . 299. 

Motor-oars brought by ohance-visitors with¬ 
in the Municipality and not used in such 
Municipality for more than short periods aro 
not vehicles kept " within the Municipality 
under S. 12S. Before it can be found that suoh 
a vehicle is kept within the Municipality it 
must be established that it is retained within 
the Municipality for more than short periods. 
Such visitors are not liable to be convicted 
under S. 299. [P 307 Cl] 

G. H Thomas —for the Crown. 

Daya Kishen Seth— for Appellants. 

Judgment. —These are two references 
against convictions passed and fines im* 
posed upon certain persons in respect of 
the following matters. The persons in 
question do not reside within the pro* 
cincts of the Lucknow Mun cipaJi^y* 
They reside in a village in the Unao Dis* 
trict. They visit Lucknow occasionally! 
but never reside there at one time for a 
consecutive .period longer than seven 
days During some of these visits they 
have brought with them duly licensed 
and registered motor-cars and used those 
motor-cars at the time of their visits. 
The case agamst them was that, as they 
have not obtained licenses from the 
Luckno v Municipality and paid taxes 
in respect of the use of theso motor-cars, 
they were .liablo toconviction and fino 
under the provisions of S 299 of Local 
Act 2 of 19L6 and they were accordingly 
convicted an i fined. It has to bo seen 
what offence-* they are charged with hav¬ 
ing committed. I find that the Lucknow 
Municipal Board had, subject to the sanc¬ 
tion of the Local Government, authority 
to impose a tax on vohicles an 1 other 
conveyances “ kept ” within the Munici¬ 
pality. This authority is given in 

S. 128, Looal Act 2, L9L6, 1 find fur¬ 

ther that such a tax was levied under 
Government Notification No. 4354-XI — 
14E, dated 7th December 1917, on motor 
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vehicles at certain rates. Sanction was 
obtained from the Government for the 
imposing of the tax. Suob motor vehi- 
-oleshave to be licensed within fifteen 
days from the date of their possession. 
This is the only section having applica¬ 
tion to the cases. It is quite clear to 
my mind that motor-cars brought by 
chance visitors into Lucknow and not 
used in Lucknow for more than short 
periods are not vehioles kept within 
the Municipality. Before it can be os 
tablished that such a vehicle is kept 
within the Municipality it must be 
established that it is retained within 
the Municipality for more than short 
periods. There must be something in 
the nature of permanent retention. I 
do not propose to decide what the exaot 
period of retention should be before a 
vehicle can be considered to have been 
kept within the Municipality, but l am 
certainly of opinion that in the present 
cases there has been no suoh keeping 
within the Municipality as to render the 
proprietors liable to the payment of a 
tax. I, therefore, accept these references 
and direct that the convictions and sen- 
-tences in question be set aside and that 
:the fines, if paid, be refunded 

jj Preferences accepted. 
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STUART, C. J., AND WAZIR Ha9AN, 

Lai Barihar Pratap Bakhsh Singh 
Defendant—Appellant. 

v. 

Bisheshwar Bakhsh Singh and others— 

Plaintiff and Defendants—Respondents 

First Appeal No. 19 of 1927. Decided 
oa 15th December 1927, from decroo of 
King, J . D/- 4th January 19 -7. 

(a) Oudh Estates Act (1 of 16601, S. S 

•PnLundar leaving a widow and half-brother 

Dispute as to succession settled by a compromise 

Zltfall-brolher declared absolute owner—Widow 

'certain villages by way of guzara -Upan 
,jivtn ce ruc ti on of the compromise half- 

the true have acquired as transferee 

^tKewilo wand Z devolution to the estate 
{X stilt governed by the provisions of the Oudh 

^^taluqdar whoso uamo was entered in 
A taluqM. od aooording to the provi- 

1 ! BtS Ij r 1 Oudh Estates Act, died lo wing 
S '° n '? . him his widow and half-brother. 

ito “‘ h *,tr,"cfTS d 

1 . rt A : n r **aDoct ol tho citato in tho 

sri'rs. 


to institute a suit for tho purpose cf establish - 
ing bis title to the estate against this widow. 
The dispute was amicably settled by a compro¬ 
mise ; the brother was declared to be the ab¬ 
solute owner of the entire estato and tho widow 
was allowed to remain in possession of the 
villages by way of guzara. 

Held : that, under the compromise, the 
brother did not acquire the estate as a trans¬ 
feree from the widow. The true construction 
of the compromise was that thereby the widow 
recognized the pre-existing right of the brother 
in the inheritance, and any claim which the 
widow might have had to the estate on the 
basis of her husband’s will Was abandoned and 
that the provisions of the Oudh Estates Aot 
still applied to the devolution of the estate. 

** [P 811 C 2] 

(6) Oudh Estates Act (1 of 1889). 8$. 3 and 

10 —Entry in list l of a certain estate against 
the name of a certain person—It is conducive 
evidence of the person possessing the estate as 

a taluqdar. 

If a person’s name i9 entered in list 1 of 
the list 9 prescribed by S. 8, Oudh Estates Aot, 
and a oorfcain estate is entered against his name 
in the column “name of estate,” then accord¬ 
ing to 8 10, Oudh Estates Act, the entry ib 
conclusive evidence not only of the fact that 
the taluqdar was a taluqdar within the mean¬ 
ing of the Act, but also of the faot that he was 
a taluqdar possessed of the estate. This is the 
significance which must be attached to the word 
“such” which precedes “taluqdar” in the laBi 
line of S. 10, and it follows that the estate pos 
sessed by him was held by him in the manner 
mentioned in S. 3 of the Aot; 5 I. 

(c) Oudh Estates Act % 8. 19 —Act will not 
a ffect wills made before the Act. 

The formalities required iof the will of a 
taluqdar are stated in §. 10, Oudh Estates Aot, 
I860. The exception and the only exception 
provided for is “that nothing herein contained 
shall affect wills made before the passing ol 
this Act.” The enactment is imperative and 
must be given offeot to. These formalities 
relate to the oxooution of the will of a taluqdar 
and have no relation whatsoever to the time 
when tho will comes into effect : .4. I li. 191b 

p. C. 89 and A. I. R t 1925 P. C. 272 Foil. 

[P 811 U 1J 

(d) VYojib-ul-an—Entries in — Presump - 
linn about — Estate held in the manner men¬ 
tioned in S. 3— Grant originally rem free Vil¬ 
lage Is an estate within Oudh Estates Act, a. J. 

Eutrios in the wajio-ul-arz must oe deemed 
to hive DeoQ made m the Sotelo neat Oncer la 
the disohirgeof his otfnntl duties and. there¬ 
fore, luruish strong evidouce ol tho authenti¬ 
city of the facts stated therein 10 312 o aj 

Waero a wajib-ul-arz stated thui since tho 
date of tho grant, tuat is 18 j8*1'o 9. tho vil¬ 
lage had continued to rotnun in tho "O^sea 
sion and occupation ol thi and, .oc fuing 

to tho tor.ni ol tho gr , 06 , It w.s to oe hold 
rovouuo freo for 20 *oars, and from November 
ia7‘J tho Government revenue wn oh* r £>»>>'0. 

Ucld : tho inlorouoo *.is ihti a tho tinjo o 
tho first rogular sotuoin. ni tho viilige was hold 
in proprietary tight aod tho presumption wu» 
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that it must have been decreed to him at that 
settlement and the village must be held to be an 
“estate” by virtue o£ the second part of S. 3 : 
A. I. R. 1923 P. C. 70 ; A. I. R. 1927 P C. 113 • 
and 27 All. 634; Ref. [P 313 C 2 ; P 314 C lj 

(e) Evidence Act, Ss. 32 and 35 —Statement 
of a qanungo about relationship between a 
taluqdar's branch and another taluqdar's 
branch is admissible. 

A qanungo of the taluqdar must be presumed 
to have special means of knowledge as to the 
relationship between the diSerent branohes 
of the taluqdar. In the character of a qanungo, 

*t •? hl9 to furnish information to the 

settlement Court on questions relating to title 

and his statement isreoorded by the Settlement 

Officer in the discharge of the official duty. 

lho record of his statement is admissible in 

evffience of the question of relationship also 
under b. 35. [p 318 c jj 

(/) Family Arrangement — Compromise — 
Hona fide compromise will bind the reversioner 
as much as a decree on contest. 

A compromise made bona fide for the benefit 
of the estate and not for the personal advantage 
of the limited owner will bind the reversioner 

lsR t ?D a ^? U °^ a r a deoree 00 contest ; 33 All. 

Sp cw ’Lf 1922 P - c - 356 A ' LB - 

AJZO r. o. 2-u, Ref. [p 025 c lj 

[q) Oudh Estates Act (1 of 1869 as amended 
tIaUMicS' S • 22 Applicability Essen- 

To attract the application of Cl. 10 S 22 

A , ct . 1 * i® 09 - a9 amended by Act 3 of 1910,’ the 
plaintiff has to cstablish:(l) that the succession 

. o' 9 £ rop . orty was governed by tho provisions 

22 V A - Ct 1869; ^ 2 )- thak tha property 

in dispute is an estate within the meaniug of 

the Act, and (8) that the plaintiff is 8 the 
nearest male agnate according to tho rulo of 

Pf' mo 6 e uiture as required by Cl. 10 
o* ii ot the Act, 

Tej Bahadur Sapru, Ishri Prasad and 

Lnrga Shanlcar Srivastava—t 0T Anna!- 
lant. : 

Muhammad Hasan Imam, A P Epn 

M. H. Qidwai and S. N. Sen—for Res- 
pendents. 

Judgment— These are defendants’ 

YZiry S. oV da 4 4th 

S? o°0adh Ori8i °“ 1 >id0 '<* 

The plaintiff in tho suit, out of whioh 

Si» 8 h ohici ; 5??* 

appeals. There wore three dofendantaT 

the suit: Dulhin Jadunath Kuar dnf k ° 

dant 1; Lai Harihar Partap Bakhsh Q? “u 
defendant 2 ; and Mahabir stnSh d f 8 ’ 

dant 3. Appeal No. 19 i 9 bv S r 

bar Partap Bakhsh Singh I n u? Han ’ 


192 ® 

Mahabir Singh, defendant 3. Appeal No.2£ 

was originally filed by Dulhin Jadunafcb 

Kuar and Mababir Singh together on the* 

10th February 1927. The sole respon* 

dent to this appeal is Bisheshar Bakhsh- 

Singh. Subsequently, under an agree* 

ment between the plaintiff and Mahabir 

Singh, Mahabir Singh’s appeal was dis*' 

missed on 15th March 1927. Thisjfaot^ 

however, does not affect the merits of 

the case, but Dulhin* Jadunath Kuar re v 

mains the sole appellant in AppeaL 
No. 24. 1 

The plaintiff claims title to the estate* 
of Gangwal,. situate within the district of 
Bahraich in the Province of Oudh. Ac* 
cording to the plaintiff the villages com* 
prised in the estate of Gangwal are 60 1 
in number. They are mentioned in 
S°h. A of the plaint. The plaintiff 
also laid claim, to other •immovable and 1 

moveable property, but his claim in res¬ 
pect of this class of property has been- 
dismissed by the trial Court and there is» 
no appeal by the plaintiff, from the dis* 
missal of his claim before us. There is* 
one other class of immovable property 
specified in Sch. D of the plaint, which- 
requires special mention. This property 
is endowed property and the plaintiff's- 
title in respect of it has been declared by 
he trial Court to be in the character of 
inutwalli. On behalf of the appellants* 
no argument was addressed to us against, 
this part of the decree of the trial Court. 

It will be seen from what has been- 
stated above that the controversy in ap* 
peal centres on the plaintiff 's title to the* 
estate of Gangwal as specified in-Soh. A. 
of the plaint. His title to this estate is- 
founded on Cl. 10; S. 22, Act 1 
1869 as amended- by Act 3 of 1910 of 
the legislature of the United Provinces- 
of Agra and Oudh. To attract the ap* 
plication of that section, and of the par* 

lcular clause just now mentioned, tho« 
plaintiff has to establish the following 
essentials, oaoh of whioh was traverredi 
in defence : 

(l) That the succession to the pro 
perty in dispute was governed by the pro* 

visions of S. 22, Act 1, 1869. 

,, (2) That the property in dispute is an 
estate” within tho moaning of the Aot: 

(3) That the plaintiff is the nearest 
male agnate “according to tho rale of 
lineal primogeniture, as required by Cl. 10, 

S. 22 of the Act. Besides the defence men* 
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^ioned above Dulhin Jadunath Kuar has 
-also raised a plea in bar of the enforce¬ 
ment of the plaintiff's claim arising out 
of a family settlement of the year 1899. 
The three elements in plaintiff’s title and 
iihe plea in bar are the matters for deci¬ 


sion in these appeals. The facts no longer 
in controversy are as follows: 

Raja Sitla Bakhsh Singh was the first 
taluqdar 'within the meaning* of Act 1 
of 1869, who held the estate of Gangwal 
in that character. His name was entered 
in lists I and II, prepared in accordance 
with the provisions of S. 8, Oudh Estates 
Act, 1869. Raja Sitla Bakhsh Singh 
died in 1885 leaving him surviving his 
widow, Rani Sukhraj Kuar, and his half 
brother, Narpat Singh. He had died in¬ 
testate as the plaintiff’s case is. Ac¬ 
cordingly the title to the estate of Gang* 
wal devolved on Narpat Singh by virtue 
of 01. 6, S. 22. Act 1, 1869 as the clauso 

iihen stood and as it was interpreted by 
-their Lordships of the Judicial Com¬ 
mittee in Tkakurain Balraj Kunwar v. 
Jtae Jagatpal Singh (i). The name of 
-the widow Rani Sukhraj Kuar was, 
•however, entered in respect of the Gang¬ 
wal estate in the revenue registers of the 
■district. This compelled Narpat Singh 
'to institute a suit in the Court of the 
District Judge of Fyzabad on 18th No¬ 
vember 1886 (Plaint Ex. 51), for the pu¬ 
rpose of establishing his title to the 
•estate of Gangwal. Tho sole defendant 
to tho suit was Rani Sukhraj Kuar. Her 
•statement of defence was filed on 8th 


March 1887 (Ex. 52). The only defence 
)f any materiality raised by Rani Sukh- 
•aj Kuar was that Narpat Singh, being 
ihe half-brother of R-aja Sitla Bakhsh 
■Singh was not the “brother” of the 
lattor within the moaning of Cl. 6, S. 22, 
)f the Act of 1869. Tho disputo was 

amicably settled by a compromise which 
was incorporated in a document of 1st 
Fune 1887, registered on tho same date 
(Ex A*2). Tho decree following the 

aom promise is not on tho record but it 
is agreed that it was made in terms of 
[ihe compromise. According to this com 
promise, Narpat Singh was doolarod to be 
the absolute owner of tho entire ostato 
of Gangwal and Rani Sukhraj Kuar was 
allowed to remain in possession of live 
villages by way of guzara -besides some 
housos, jewellery and livestock._N arpa t 

~7l) [1904] 20 All. 393—31 I. A. 132— 7 Q C • 

A. 1>. J. 391=8 Sar. 039 (P C). 


Singh thus became seised of tho taluqa 
of Gangwal and held possession of the 
same until his death in tho year 1892. 
His son, Raja Suraj Prakash Singh, suc¬ 
ceeded him on intestacy Raji Suraj 
Prakash Singh died in 1899. He had 
also a 9on. Mahesh Bakhsh Singh, who 
had died in the lifetime of his father in 
189*1. Mahesh Bakhsh Singh’s widow is 
Dulhin Jadunath Kuar, tho defendant- 
appellant in Appeal No. 24. Raja Suraj 
Prakash Singh loft him surviving two 
widows: (l) Rani Itraj Kuar (senior 
widow), and (2) Rani Abhairaj Kuar 
(junior widow). His mother, Rani Achal- 
raj Kuar, also survived him. There was 
also a daughter, Jagatpal Kuar, born of 
Rani Sukhraj Kuar, but that fact has no 
material bearing on the decision of the 
case except in so far that she was the heir 
to her mother’s stridhan estate if the 
latter had any such estate. 

It appears from the recitals contained 
in Ex. A 10 (dated 29th June 1899), to 

which detailed reference will be made 
hereafter, that, following the death of 
Raja Suraj Prakash Singh, a settlement to 
the succession as to the estate was made 
to which the two widows of Raja Suraj 
Prakash Singh and the widow of his pre¬ 
deceased son were parties. According to 
this settlement Rani Itraj Kuar, the 
senior widow, was to hold the estate first 
and on her death the junior widow, Rani 
Abhairaj Kuar, was to succeed her and on 
tho death of the latter Dulhin Jadunath 
Kuar was to come into possession While 
the two last-mentioned ladies were out 
of possession of the estate under their 
individual titles, they were to hold certain 
villages for thoir maintenance in which 
tho mother of Raja Suraj Prakash Singh 
was to share equally.* The junior widow, 
Rani Abhairaj Kuar, and the Raja’s 
mothor both died in the lifetime of Rani 
Itraj Kuar. Dulhin Jadunath Kuar has 
sinco romainod in possession of the vil¬ 
lages sot apart for maintenance She 
now pleads that she is ontitled to remain 
in possession of the estate of Gangwal, or 
at least of tho five villagos during her 
life time by virtue of the settlement 
just now mentioned, and that the plain¬ 
tiff has no right to dispossess hoi This 
is tho defence which we havo described 
at tho outsot of the judgment as the plea 

in bar. 

Rani Itraj Kuar diod on 23rd March 
1925. Controversy as tc succession aro«e 
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in the proceedings relating to the muta¬ 
tion of names in the revenue registers, 
to which the plaintiff and the three de¬ 
fendants were parties. 

Under S. 145, Criminal P. C„ the De¬ 
puty Commissioner of Bahraich took 
possession of the Gangwal estate and 
also cf other property of which Rani 
Itraj Kuar had held possession. The five 
gnzara villages, however, were left in the 
possession of Dulhin Jadunath Kuar. The 
decree under appeal awards possession 
of those villages also to the plaintiB- 
respondent. They are included within 
Soh. A attaohed to the plaint. 

. T^ 10 ,^ r9 ^ Question which arises for de¬ 
cision is: Is the succession to the taluqa 

of Gangwal governed by the provisions of 
Aot 1 of 1869 ? If it is not so governed, 
it is agreed that the plaintiff's claim fails 
as there is a nearer heir than the plain¬ 
tiff entitled to succeed to the property of 
Raja Suraj Prakash Singh under the 
Hindu law. Prima faoie, and on the facts 
stated above, this question must be 
answered in favour of the plaintiff, but 
the defence is that the succession by 
right of inheritance to the estate of 
Gangwal has ceased to be governed by 

l 0 /} 869 f . or fche reasoa fchafc Narpat 
SiDgh did not hold the estate as an heir 

of lm brother, Raja -Sitla Bakhsh Singh. 

within the provision of S 22 Art 1 

£• r u1 h ?- ,d ‘v- * 

feu ® uk Q hra J ^ uar (widow of Raja 

Sitla Bakhsh Singh), who had acquire! 
the estate in full ownership under a be- 

quest made in her favour by her husband 
on 30th April 1869 (Ex. A 1) Tho trans¬ 
fer relied upon in this connexion is tho 
compromise of 1st June 1887 between 
Narpat Singh and Rani Sukhraj Kuar al¬ 
ready referred to (Ex. A 2). In connexion 
with this part of the case it is agreod 
that Ram Sukhraj Kuar was a person 
men mned in Cl. (2), S. 13 A, Amended 

fee S u At l> 1869 and ' there¬ 
for®. S f 4 of the same Act applied 

to her as it has been given retrospoc ivo 

„ aL ‘° f 19l °' and ifc is further 
agreed that, in case Narpat Singh be held 

to be a transferee of Rani Sukhraj Kuar' 

parfcy will he gove«S £ ft ha Zr°** 
of S. 15 of the same Act L? provi8l °™ 

the succession toShe 

ceased to be governed bv arpat Singh, 

of Act l, 1869 CWi ty - th9 provi9ion 9 

delusion i3 therefore. 


agreed to if the premises are correct, but,, 
in agreement with the trial Court, we are- 
of opinion that they are not correct. 

It is not seriously disputed that the- 
letter of 30th April 1869 (Ex. A-l), 
written by Raja Sitla Bakhsh Singh to 
the Deputy Commissioner of Babraioh< 
in answer to the letter of the Deputy 
Commissioner, dated 14th April 1869' 
(Ex. 136), is of a testamentary character 
and constitutes a will in favour of the 
Rani of Raja Sitla Bakhsh Singh, that is 
Sukhraj Kuar. On the construction of 
this letter also there is no controversy^ 
It confers complete ownership in the 
estate on the legatee. The will, however, 
has been found to be inoperative for two- 
reasons : 

(1) That it was not exeouted and attes- 
ted in the manner required by Aot 1 of 
1869 ; and 

(2) that in the litigation of 1887 Rant. 
Sukhraj Kuar abandoned her claim as a 
legatee of her husband and recognized 
Narpat Singh’s title as an heir-at-law on- 
intestacy. 

As against the first reason: the argu- 
ment on behalf of the appellants is that, 
though this will was executed after tho 
passing of Aot 1 of 1869 (that is 12th 
January 1869), it was executed before- 
the expiry of six months from the date of 
the passing of the Act, which was the 
period prescribed for the preparation of 
the lists by S. 8, Act 1, 1869 and,, 

therefore, the formalities as to the execu¬ 
tion of a will by a taluqdar required by 

Aot 1, 1869 did not attach to the will 

in question. We are unable to accept 
this argument. The entry of a taluqdar 
name in the lists prescribed by S. 8 is 
only evidence of his status of a taluqdar, 
as is clear from the provisions of S 19, 
Act 1, 1869. Tho taluqa of Gangwal 
became an estate within the meaning of 
the Act as soon as the Aot was passed, 
and tho holder of it became a "taluqdar 
at tho same moment, as is clear from tho 
provisions of S. 3, Act 1, 1869. As a 
taluqdar the holder of the estate ac¬ 
quired rights and was subjected to dis¬ 
abilities from tho date of tho passing of 
tho Act. This conclusion is not displaced 
by the definition of tho word "taluqdar 
as one of the persons whoso namos arO. 
entered in tho first of the lists mentioned 
in S. 8. As already stated tho definition, 
whoa read with the provisions of S. 19 
of tho Act, shows that tho entry in the* 
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lists is 'conclusive evidence of the fact 
that the persons whose names are entered 
in the said lists are taluqdars within the 
meaning of the Act. This effect of the 
entry was pointed out by iheir Lordships 
of the Judicial Committee in the case of 
Murtaza Husain Khan v. Mohomed 
Yasin Alt Khan (2). The formalities re¬ 
quired of the will of a taluqdar are stated 
in S. 19. Oudh Estates Act, 1869. The 

exception, and the only exception, provi* 
ded for is „ _ . ... 

that nothing herein contained shall auect wills 
made before the passing of this Act. 

The enactment is imperative and must 
be given effect to. These formalities 
relate to the -execution of the will of a 
taluqdar and have no relation whatsoever 
to the time when the will comes into 

offoct 

The conclusion whioh wo have reached 
as to the invalidity of the will of 

30th April 1869 (Ex A-l) is directly 

supported by the decision of their Lord 
ships of the Judicial Committee in the 
case of Mata Prasad v. Nageshar Sahai 
(3). In that case Raja Fateh Chand was 
a taluqdar whose name was entered in 
list 1. Aot 1. 1869. The list was pub¬ 
lished in the Gazette of India of 31st 
July 1869 and was accompanied with the 
notification dated 20th July 1869 Raja 
Fateh Chaud had made a will in March 
1869,'i. e., after the passing of the Aot, 
but before the publication of the list. 
Raja Fateh Chand died in 1873 The 
will, which he had made in March 18by, 
was never registered. It was deemed to 
be invalid, having regard to the formality 
of registration required by the provisions 

of S. 13, Aot 1, 1869. Further, the 

period of six months prescribed by b. » 
of the Aot relates to such lists as the 
Chief Commissioner of Oudh shall oause 
to be prepared. The material point of 
time, therefore, is the time of the prepara¬ 
tion of the list and not its publication m 
the Gazette of India. We are not satis¬ 
fied that the defence has 8U0 ?°^ 
establishing beyond any reasonable doubt 

that the 

tb» raoorf th. 

inference that the dato of the will is 

subsequent to the preparation of the list 
It will be remembered that the Jetter_of 
■(2) A. I. R. 1916 P. C. 89=3» A1L 662 ~ 48 *• 

(3) C. 272=17 All. 883=28 0. 

C. 352=52 I. A. 393 (P. C.). 


Raja Sitla Bakhsh Singh, whioh consti¬ 
tutes the testamentary devise, was 
written in answer to the Deputy Commis¬ 
sioner's letter of 14th April 1869* Ex. 136. 

In this letter the Deputy Commissioner 
says : 

According to Act 1 of 1869, relating to the 
estates in Oudh, the "lists of the taluqdars 
being appendices I, 2, 3, 4, 5 and 6, having been 
prepared under 8. 8, have been sent for sane* 
tion and publication in the Gazette and your 
name has been shown in lists 1 and 2. 

Then the Deputy Commissioner in¬ 
forms Raja Sitla Bakhsh Singh that, if he 
ha 9 any objection, the list could be correc¬ 
ted at any time before publication in the 
Gazette. The will of 30th April 1869 
is, therefore, invalid on the first ground. 
It also ceased to be operative on the 
second ground. We have already stated 
that in the litigation of 1886 Narpat 
SiDgh had laid claim to the estate 
of Gangwal on the basis of his title 
as an heir-at-law under Cl. 6, S. 22, 
Act 1, 1869. In answer to this claim 
Rani Sukhraj Kuar did not contend that 
Narpat Singh’s claim on intestacy was 
not maintainable because Raja Sitla 
^Bakhsh Singh had left a will dated 30tb 
April 1869 in her favour. Indeed it does 
not appear that the will was mentioned 

at all in the course of that litigation or 

even subsequently. In the compromise 
between the two it must be taken that 
any claim which Rani Sukhraj Kuar 
might have had in the estate on the basis 
of her husband’s will was abandoned, and 
Narpat Singh’s antecedent title a9 an 
heir-at-law was recognized. The argu¬ 
ment that Narpat Singh acquired the 
estate of Gangwal as a transferee from 

Rani Sukhraj Kuar under the compromise 

of 1st June 1887 has no subJIanco what¬ 
soever. 

Having abandoned her claim under tho 
will of 30th April 1869 Rani Sukhraj 
Kuv had uo title which she could trans¬ 
fer in favour of Narpat Singh, nor can 
the compromise be construed as an aot of 
tranafor of the estate of Gangwal by Rani 
Sukhraj Kuar to Narpat Singh. The 
true construction of tho compromise, ao 
cording to our judgment, is that tho roby 
Rani Sukhraj Kuar recognized the pro- 
existing right of Narpat SiDgh »n the 
inheritance of his brother, Raja Sitla 
Bakhsh Singh It must, thorofore, bo 
hold that Aot 1 of 1869 still applies to 
tho devolution of tho ostato of Gangwal. 
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The answer to the second question as 
to whether the 60 villages mentioned in 
Sch. A attached to the plaint constitute 
an estate ” within the meaning of Act 
1 of 1869 or not must be given in the 
affirmative. Amongst the 60 villages 
there is a village at No. 49 called Raja- 
pur grant, which stands on a somewhat 
different footing and will be dealt with 
separately. As regards the remaining 59 
villages there can be no doubt whatso- 
ever that they form an estate within the 

c•!? Di o g , ,° f S : 3 ’ Acfc X ’ 1869 - Raja 
oitla Bakhsh Singh’s name was entered 

at No. 152 of list 1 of the lists pres* 
cnbed by S. 8 of the Act. One of the 
columns of this list describes the “ name 
cf estate.” In this column, against the 
name of Raja Sitla Bakhsh Singh, the 
estate of Gangwal in the district of 
Bahraich is entered. According to S. 10 
ofthe Act the f entry is conclusive evi¬ 
dence, not only of the fact that Sitla 
Bakhsh Singh was a taluqdar within the 
f^mng of the Act, but also of the fact 
that he was a taluqdar possessed of the 
estate of Gangwal in the district of Bah- 
raioh. This is the significance which 
must be attached to the word “such” 
which precedes taluqdar - in the last 
me of of S 10. This word connotes all 
the legal characteristics of a taluqdar 
whose name finds place in list 1 0 f the 
hats prepared under the Act. " Estate - 
is defined in the Act as 

tioDod in S. 3 of the Act.' men ' 

It follows that the estate of Gangwal 

P08S 1"m Raja Sifcla Bakh ^ Singh 
was held by him in the manner men- 

hvTh - a r S l°S the Act ' lt ™ a ° held 
by the,r Lor^ehips of the Judicial Com¬ 
mittee in the case of Brij Indar Bahadur 

Singh v. Ranee Janki Kuar (4) (penulti- 
mate paragraph at p 12). 

If the above reasoning i 8 correct the 
only matter which requires to be proved 

is as to what immovable property cons¬ 
titutes the estate of Gangwal. This is 
amply proved by the wajib-ul- a r 7 0 ( 
village Gangwal: Ex. 63 Within \ u* 

wajib-ul-arz is incorporatedHs t o( ^i! 

lagos forming the talucia nf r. , 
59 villages are named - Gangwal - 
eluded is the parent aQd iQ ' 

The total number of villn«o. S _ an °wal. 
(P. C.). 3bir ‘ 763=3 Suther. 47-4 


and this is identical with the total in the 
schedule attached to the plaint. It, may 
be mentioned here that the village Raja- 
pur grant is also included in the list given 
in the wajib*ul-arz. We attach great 
importance to this entry in the wajib-ul- 
arz. The preparation of the wajib-ul- 
arz of a village is the last act in the 
operations of settlement of such village. 
It is prepared after questions of title 
have been inquired into and decided. 
The wajib-ul-arz under consideration was 
prepared under the directions contained 

in Settlement Circular No. 20 of 1863, 
issued on 6th March of the same year. 
According to Cl. 3 of that Circular the 
subjects to be regarded in the prepara¬ 
tion of a wajib-ul-arz were divided into 
two main classes, viz.: first, those des¬ 
criptive of the rights of the proprietor; 
and second, those descriptive or the pri¬ 
vileges of the tenants. Within the 
first class of the subjects the history of the 
formation of a taluqa, the list of the 
villages comprised within it and also the 
basis of title of the holder of the taluqa are 
to be appropriately entered. As regards 
heading 1, history of the village, we find 
the following direction: 

1 ho materials for’ this record generally 
have been brought together in the evidence 
placod on record during the investigations into 
the claims preferred for proprietary or other 
rights in the village. 

In the entry under consideration we 
find the fact stated that the settlement 
of 1264 and 1266, Fasli, were mode with 
Raja Sitla Bakhsh Singh, and that the 
taluqa, as such, is entered in his fcaluqdari 
sanad. The settlement of 1264, Fasli 
means the first summary settlement, that 
is to say, the settlement immediately 
following the annexation of Oudh, which 
took place on 13th February 1856, and 
the settlement of 1266, Fasli, means the 
second summary settlement which com¬ 
menced on the first day of April 1859 and 
ended on 10th day of October 1859, and 
t lose arc the two dates given in S. 3, 
Oudh Estates Aot, 1869. These entries 
must be deemed to have been made by 
the Settlement Officer in the discharge of 
419 official duties and, thoreforo, furnish 
strong evidence of the authenticity of 
the facts stated therein. The eviden* 
tiary value of the entries in wajib-ul-arz 
bas been the subject-matter of several 
decisions of their Lordships of the Judi¬ 
cial Committee, the last two ot which 
only may be here cited: Balgobind v. 
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Badri Prasad (5) and Sheo Baran Singh 
v. Kul$um-un m nissa{6). The original sanad 
granted ;by the British authorities to 
Raja Sitla Bakh9h Singh is also before 
ns. It confers on him “ the full pro¬ 
prietary right, title and possession of the 
■estate of Gangwal in zilla Bahraich.” The 
sanad is in the ordinary form as given 
at p. 385, App. E, of Mr. Sykes’ well- 
known compendium of the Oudh Taluq* 
dari Law. It is a matter of history that 
such sanads were granted after the first 
•day of April 1858 and down to the end 
of the year 1859 and subsequently most 
of them were replaced by what is called 
the primogeniture sanad: see the obser¬ 
vations of their Lordships of the Judicial 
'Committee in the case of Thakur Sheo 
Singh v. Rani Raghubans Kunwar (7). 
It must be held, therefore, that the sanad 


granted to Raja Sitla Bakhsh was 
granted before the passing of Act 1 of 
1869 and' subsequent to the first day 

• of April 1858. 

According to S. 3, Act 1, 1869 pro¬ 
perty which might have been decreed to 
Raja Sitla Bakhsh Singh by the officer 

• engaged in making the first regular 
•settlement of the Province of Oudh must 
. also be deemed to be an “ estate " for the 

• purposes of the Act. The entry in the 
-wajib-ul-arz of village Gangwal (Ex. 63) 

• and similar entries in respect of other 
•villages in the wajib-ul*arz of those 


villages lead to the fair presumption that 

• every one of the 60 villages constituting 
the taluqa of Gangwal was decreed at the 
first regular settlement in favour of Raja 
Sitla Bakhsh Singh. The practice ad¬ 
opted in respect of taluqas by the officers 

•engaged in making the first regular settle¬ 
ment of the Province of Oudh was to 
iprepare a decree in respect of oach village 

• of a taluqa in favour of the taluqdar, the 
title being founded on the second sum¬ 
mary settlement and the taluqdari sanad. 

It is argued on behalf ot the appellant 
•thatastho plaintiff has failed to pro- 
•duce the list of villagos attached to the 

• kabuliyat which must have been executed 
by -Raja Sitla Bakhsh Singh, ho has 
failed to prove that the 60 villagos en¬ 
tered in Soh. A of the plaint formed the 
• estate of Gangwal now in suit. In sup- 

(51 A. A. R. 1923 I', o. 70=15 All. 413=26 0. 
C 217=50 I. A. 196 (P. 0.). 

(6) A. I. R. 1927 P. C. 113=49 All.,367=54 Jl. 

A. 204 (P. 0.). „ ^ , 

(7) [1905] 27 All. 631=32 I. A. 203=8 O. C. 

317 (P. C.). 


port of the argument reliance is placed 
upon S. 3, Act 1, 1869. Wo do not 
think that there is any force in this argu¬ 
ment. There is no doubt that Raja Sitla 
Bakhsh Singh did execute the kabuliyat 
accepting the grant of the estate of 
Gangwal by the British authorities, 
and it is also beyond doubt that to the 
said kabuliyat was attached a list of 
villages whicii together formed the estate 
of Gangwal. This is clear ‘from the re¬ 
citals contained in the sanad Ex. A13.: 
The list, therefore, would be the primary 
evidence as to what villages and lands 
comprise the estate of Gangwal, but: 
the law nowhere says that the list and! 
the list alone shall be the evidence of, 
that fact. We think that the production! 
of the primary evidence may well be dis¬ 
pensed with in this case and other evi¬ 
dence, to which reference has already beeni 
made; may be admitted'in proof of the. 
fact in controversy. As observed *by the; 
learned Judge in the trial Court, the 
plaintiff applied for copies of the kabu- 
liyats and the list prepared at the second 
summary settlement, but was informed 
that the documents had all been des¬ 
troyed. We think, therefore, that second¬ 
ary evidence should be relied upon. 

As regards the village Rajapur grant, 
the history relating to this village is men¬ 
tioned in the wajib-ul-arz of the same: 
Ex. 166. We have already seen that 
this village is included within the list of 
sixty villages given in the' wajib*ul-arz of 
Gangwal. Ex. 166 also recites that the 
Rajapur grant is included in the taluqa 
of Gangwal. It was the ancestral zamin- 
dari of the taluqdar of Gangwal and was 
a jungle during the year 1855. According 
to the statement in this wajib-ul-arz, the 
settlement of 1266 Pasli, that is the 
second summary settlement in respect of 
this village, was not made with Raja 
Sitla Bakhsh Singh for the reason that it 
was an “ uninhabited jungle ” and was 
then hold by the Government. Subse¬ 
quently, howovor, it was given by way of 
a grant to Raja Sitla Bakhsh Singh. The 
wajib-ul-arz also statos that since the 
date of the grant, that is 1858-59, the 

village has continued to remain in the 
possession and occupation of theRaja, and, 
according to the terras of the grant, it was 
to bo held revenue* froo for 20 years, and 
from November 1879! the Government 
revenue was chargeable. The inference 
is that at the timo of the first regular 
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settlement the village was held in proprie¬ 
tary right by Raja Sitla Bakhsh Si-gh, 
and the presumption is that it must have 
been decreed to him at that settlement. 
This being so, though the second summary 
settlement of the village was not made 
with the Raja the village still must be 
held to be an “estate” by virtue of the 
second part of S. 3, Act 1, 1869. 
That property decreed at the first regular 
settlement to a taluqdar, though there 
had been neither a second summary set¬ 
tlement in respect of it and though it 
had not been included in the taluqdari 
sanad, is an “estate” within the meaning 
of S. 3 of the Act, was deoided by their 
Lordships of the Judicial Committee in 
the case of Janki Pershad Singh v 
Dwarka Pershad Singh (8)'. We, there¬ 
fore, in agreement with the trial Court, 
hold that fche 60 villages entered in Sch. 

A of the plaint constitute the estate of 
Gangwal. 

The third question for decision is as to 
whether the plaintiff ‘is the nearest male 
agnate according to the rule of lineal pri¬ 
mogeniture” of Raja Suraj Prakash Singh 

it will be convenient to divide this matter 
into two portions : 

1 Agnatic relationship, and 
2. Lineal primogeniture. 

A complete pedigree is given at the end 
of the judgment of the trial Court and it 

f °u ° Ur r pur P° S03 to state a 
short pedigree here: [See page 315.] 

The earliest ancestor of the family of 
Gangwal known to tradition was ono 
Raja Nainsnkhdeo His original home 
was m R country called Janwar I? is 
difficult at this date to identify Janwar 
with an> existing geographical entity in 

sukhdeo became the owner of the estate 
of Janwar in the province of Guirat Tho 

tacoato-t, °> B»i. N.ta.uSa£ 

eluding the Gangwftl end s orao other 
families in the district of Bahraich nnw, 
bear the appellation of Janwar Ksh*f ^ 
yas Raja Nainsukhdeo was said S ^' 
Sombansi Kshatriya and thia f ^ b , 0 a 
significance in respect of faot baa 
which we shall notice later O qua3ti ° n 

sons of RajaNainsukhdeo was Ba^v 

About the middle of the S . hah 

Bahraich was under a sonar!fn ° 0ntiary 

0aab s^r/Se 

* W 21G ^0 Ic: 


regime of that government Baryar Shabr 
seems to have first arrived in Bahraich. 
In the year 1374 A. D. Firoz Shah carnet 
to Bahraich on a visit to the tomb of 
Syed Sular Masud, who was killed in a, 
battle by the Hindu chieftains of the* 
place in 1034 A. D and was buried by hie 
servants in the spot which he had chosen 
for his resting place. The tradition saye 
that, with the help of Firoz Shah, Baryar 
Shah usurped the estate of Ikauna, and 
became Raja after slaying the previous 
holder in 1414 A. D. After Baryar Shah, 
his son Aohaldeo succeeded to the gaddi 
of his father. In the sixth generation, 
from Baryar Shah, Madho Singh beoamff 
the ruler of the Ikauna Raj. Contem- 
poraneously with Madho Singh the holder 
of the Gangwal estate was one Kesho,. 
carpenter by caste His whole family 
was annihilated by Madho Singh and thus 
the estate came under the sway of the' 
latter. Subsequently, under a partition, 
between Madho Singh and his brother, 
Ganesh Singh, Ikauna fell to the share of 
the latter and Gangwal of the former.. 
Madho Singh’s line became soon extinct* 
and it appears that Chhattarpal Singh* 
the grandson of Ganesh Singh, held the 
two estates together. 

Chattarpal Singh hid two sons : Raja- 
Chain Singh and Bhaiya Partap Singh. 
On a partition between the two brothers. 
Raja Chain Singh remained the owner of 
the Ikauna estate and Bhaiya Partap 
Singh obtained the taluqa of Gangwal. 
The descendants of Chain Singh were iu- 
possession of the Ikauna Raj at the an¬ 
nexation of Oudh in 1856, but the estate' 
was forfeited after the Mutiny of 1857 
to the British Government, and thus 
ended the importance of the senior 
line of Baryar Shah. Partap Siogh and 
his descendants have continued to 
hold the estate of Gangwal, and at the 
time of annexation Raja Sitla Bakhsh 
Singh, fourth in descent from Partap 
Singh, was the taluqdar and, as we have 
already said, the sooond summary settle* 
ment of 1858*59 was made with him 
in respect of the Gangwal estate, and hi9 
name was subsequently entered in lists 1 
and 2 of the lists prepared under S. 8 of 
Act 1, 1869 : vide the w*jib*ul*arz 

of Gangwal, Ex. 63, and the District 
Gazetteer of Bahraich 

On the question of the plaintiff's re* 
lationship with Raja Sitla Bakhsh Singh,, 
the case put forward and argued before* 
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us ou behalf of Lal Harihar Pratap 
Bakhsh Singh, the defendaotappellant 
in Appeal No. 19, is that Jugraj Singh, 
the second son of Pratap Singh, died 
issueless, or at least that the plaintiff has 
failed to prove that he is the descendant 
of Jugraj Singh. It was not disputed 
that Jugraj Singh was one of the two 
sons of Pratap Singh. Wo agree with 
the trial Court that the plaintiff ha9 suc¬ 
ceeded in establishing the fact that he is 
the descendant of Jugraj SiDgh according 
to the line of descent indicated in the 


sequently the taluqdar’s ancestor had 
granted the 14 villages in suit to the 
ancestor of the claimants in the character 
of Bhayai*grant (grant for maintenance 
to cadet branches to the family). The 
claim for proprietary title was summarily 
rejected on 4th November 1865 on the 
ground that the title vested in the taluq- 
dar of Gangwal. The claimants were di¬ 
rected to sue for under-proprietary rights 
in each village separately (Ex. A-20). 
The existing claim was treated to relate j 
to the village of Gularia only. In the^ 


Bhaiya Pratap Singh 


i 

Raja Daavjant Singh 
Raja Mardan Singh 


Raja Kishun Prasad 
Singh, (died issueless) 


Bhaiya Har Prasad Bingh. 


I 

Jugraj Singh 

Balwant Singh 
or Barwand 

Singh 


I 


I 


I 


Raja Har Saran 
(died issueleas). 


Raja Sitla Bakhsh 
f iogh, (died issuoless in 1885). 
Rani Sukhraj Kuar (died in 1922). 


Raja Narpat 
(died in 


Singh 
1892 ) = 


Achal Raj Kuar. 

A 


Raja Suraj Prakash SiagMdied J-® 09 * 
(1) Senior Rani Itraj Kuar (died on 
23-3-1925) (2) Junior Rani Abheraj iiuar. 


Mahesh Bakhsh Singh (died in 1893)-I>ulhin 
Jadunath Kuer (defendant No. l). 


Hulas Singh 

I _ 


Har Bhagat Singh alias 
Har Bakhsh Singh 

4 


Har Dayal Singh 


I 


Sheo Nath Singh 


Sridat Singh 

Chandi Prasad Singh (alive) 


I 


Bisheshar Bakhsh Singh 
(plaintiff.) 


Tbokur Prasad Singh Mannu Singh Suman Singh 


Ragbunatb Singh 
Mubabir Singh (Deft. No. 3.) 


pedigree above set forth. The evidence 
seems to be overwhelming and there is 
no evidence worth the name in rebuttal. 

The first regular settlement of the 
f r*f Bahraich commonccd in fcho 
d y ri8GC° 0» ;?th October l? C5 Shoo- 
nath Singh, father of the plaintiff and 
Parab Sabai Singh, own cousin of Shoo 
nath Singh, laid a claim for a decree for 
the proprietary title of 14 villages in the 
estate of Gangwal on the ground that the 
ancestors of the claimants and of the Raja 
of Gangwal wore brothers and that con 


claim just now mentioned, there is one’ 
matter which requires special notice, and 
and it is this : 

Tho right to proprietary title in the 
14 villagos was claimed on tho ground-' 
that tho villages woro allotted to the 
plaintiffs’ ancestor by tho ancestor of 
tho taluqdar by roason of the fact that 
they wore mombers of tho samo family 
and descended from a common ancestor 
Tho suit romainod in abeyance for about - 
a period of two years and the inquiry 
into the claim for undor-propriotary right * 
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seems to have been started for the first 
time on 13th December 1867. On that 
date the Court recorded an order that 
notice should issue to the plaintiffs call¬ 
ing upon them to attend the Court with 
their. documentary evidence. The in¬ 
vitation for the production of docu¬ 
mentary evidence is significant. Notice 

was accordingly issued and, in pursuance 

thereof, on 16th December 1867, a pedi¬ 
gree was filed before the Court by Har 
Prasad, sadar qanungo of the time. 
Ihis pedigree is exhibited in the present 
case and is marked as Ex. 1. On the pro¬ 
ceedings of the case in the settlement 
Court the fact that the pedigree was filed 
on 16th December 1867 by Har Prasad 
there is a signature of Kanhaiya Lal 
Nazir by way of verification. This has 
been omitted in the printed translation 

f ‘o^’u 24 ^ , In the Courfc ’ s Proceedings 
of 24th February 1868 it was recorded 

that the case had been put in the pres- 

' f° ce °J. a11 fclie P laintiff s mentioned in 

the pedigree attached to the [file of vil¬ 
lage Jhuri Kuiyan. The pedigree bears 
the signature of Har Prasad Singh, Sadar 

•Shnrn n 5 0 V, 0 q Bah u raiCh ’ in Urd °. of Bhaiya 
Shoonath Singh, as general agent of his 

• Saha? ® akh3h L Si °gh, and of Parab 

I 1 !; Har Bakh9h 

of this pedigree will come hereafter. The 

i next date on which the case was taken nn 

was 17th December 1867 (Ex. A-20), wheS 

'ZauZ time was aU°wed to Shloaath 

which th« r6qU68fc - The nexfc on 

which the case was taken up was 4th 
February 1868, and 11th February lfifift 

have failed^ 0 °^ The plaintiff « seem to 
ary ^ 

cess-server should go andbrin! fh , P -°' 
tiffs along with all the cosharerq 0 
the fact that there wore cosharers of hT 
plaintiffs was disclosed by the pedicreo 

]ust now mentioned, and it appears that 

to the claim originallvmS“ °°SL a,ntiff > 
Singh and 

Accordingly we find the folln^- 1 Sl ° 8h 
■ sons as plaintiffs, and Raja u° r ' 

Si=eh J, the eoledeSSt 31 ' 1 * Brthsl1 

1. Sheonath Singh 

2. Parab Sahai Singh 

3. Budra Bakhsh. 

4. Chandi Prasad 

5. Sukhdeo Sineh 
'6. Jaikaran Singh 
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7. Sheokaran Singh. 

8. Sheopaltan Singh. 

9. Bir (orMahabir) Singh. 

10. Surat Singh. 

11. Munnu Singh. '? 

12. Suman Singh. 

A glance at the pedigree will at onoe 
show that, having regard to the degree in 
which the ancestors of these two plain - 
tiffs stood to each other, they all con - 
stituted the entire body of cosharers in 
the under-proprietary right claimed in 
that case. On 19th February 1868 Sheen 
nath Singh filed 11 documents withali9t 
attached to them. Har Prasad, sadar 
qanungo, verified the list Ex. 118 : On 
24th February 1868 the parties came 
face to face before the Settlement Officer. 

All the plaintiffs, except 3, 8, 9, and 10, 

who were minors, appeared. The Baja 

defendant was represented by his mukh - 

tar, whose name was Jagannath : vide 

Ex. 18. The plaintiffs stated their case. 
They said : 

Plaintiffs and defendant all belong to the same 
amily. About 60 or 65 years ago the ancestors 
of the parties separated and the villages detailed 
below wore then given as a Bhaiya*s portion to 

the plaintiffs’ ancestor : Ex. 42. 

On 7th March 1868 the parties again 
appeared through their mukhtars. The 
defence on behalf of the Baja was re¬ 
corded. The material portion of it is as 
follows : 

The plaintiffs do belong to the defendants’ 
amily, but these villages were not given to them 
as Bhaiya 9 portion. Defendant’s ancestors 
gave Guiana to plaintiffs’ ancestors in 1244 as 

villa 8® only) because the plain* 
titi s family used to render sorvices in time of 

r> Ced a' o* \ * n minority of Raja Kishun 
Prasad Singh, Balwant Singh had these vil¬ 
lages ; h 0 had possession of the whole estate. 
Ue never had 12 villages separately. His pos* 
session of the estate was as naib. Balwant 
and Cardan did not divide the estate between 
cm . The ilaqa was never divided. Ex. 13. 

It will be seen from the pedigree that 
M «daa was the ancestor of the Baja 
and Balwant was the ancestor of Sheo - 
uath Singh and his coplaintiffs. On be - 
a lf of the Baja the plea of limitation 
was also raised. It also appears that the 
statement of the mukhtar of the Baja was 
made in the presence of Ishri Prasad, the 
Baja s Diwan. In the case relating to 
village Hardahi, Kalka Prasad, qanungo, 
was examined. He stated : 

r Prasad Singh and Balwant 

i j*® a . nce st°r of the Gangwal taluqdar, 
ad held this village as muafi sinoe a very long 
time : Ex. 72. 



1928 Lal Harihar Pratap v. Bisheswar Bakhsh Singh Oudh 317 


Finally the Settlement Officer, Mr. 
Millet, delivered his judgment on 17th 
March 1868, dismissing the plaintiffs’ 
claim as barred by limitation except a9 to 
the village Gularia for which ho granted 
a decree for sub-settlement under Act 26 
of 1866 : Ex. 16. 

It appears that for some reason or 
another the claim for under-proprietary 
rights in one of the villages called Jhuri 
Kuiyan was subsequently revived by 
Sheonath Singh in the form of a claim 
for cash nankar to the extent of Rs. 350 
and for two groves and 40 bigbas odd 
land as rent-free nankar. In that claim 
Jagannath, the Raja’s agent, was again 
examined. He stated that 

the plaintiffs had olaimed 12 villages aod the 
claim was dismissed. An under-proprietary 
decree was passed in favour of the plaintiffs in 
respect of only one village, Gularia. The plain¬ 
tiffs never got the nankar and cash to the 
extent of R 9 . 350 per annum out of the land in 
suit nor was it fixed for him. Village Gularia 
was, however, from 1242, Fasli, given for main¬ 
tenance to the plaintiff’s family : Ex. 19. 

The claim was disposed of by Munshi 
Har Prasad, Extra Assistant Commis¬ 
sioner, on 27th January 1870. The plain¬ 
tiff's claim as to the Rs. 350 cash nankar 
was dismissed, but a decree in respect of 
certain groves was granted : Ex. 130. 
When the matter went before the Settle¬ 
ment Officer, Mr. Henry Boys, in appeal, 
that officer wrote a letter to Raja Sitla 
Bakhsh Singh which letter was to be deli¬ 
vered by Sheo Nath Singh. The Settle¬ 
ment Officer asked the Raja to satisfy 
Sheonath Singh out of Court : Ex. 71 
dated 6th August 1870. 

The Raja replied to this letter, Ex. B 
73, dated 4th October 1870. Mr. Boys 
examined the Raja personally on 27th 
October 1870 before delivering the judg¬ 
ment in appeal. The Raja stated as 

follows : 

The plaintiff used to got Gularia village ront- 
freo except in 1254 and 1257, Fasli, when ho 
paid something. I do not know what. Ho got 
nothing in right. It was by way of mainton- 
anco. The plaintiff never held Sultana and 
never any right in any other village. Gularia 
was not given in lieu of any other right. Iho 
plaintiff novor recoived any cash allowance of 
any kind. Yes I admit this lottor, docuraont 
No. 8. This is my signature. I am unable to 
explain what I meant by tho reference to the 
Rs. 300 and to Sultana. Plaintiff nevor had 
any rights in any of tho 12 villages. I admit 
that up to tho date of Mr, Millet's ordor the 
plaintiff used to hold the village of Gularia 
inuafl : Ex. 69. 

Tho letter No. 8, mentioned in tho 
foregoing statement of tho Raja, has boon 


produced as an exhibit in this case. It 
is Ex. A-14. This is a letter which the 
Raja wrote to Sridat Singh. Sridat 
Singh was tho brother of the plaintiff’s 
grandfather. Har Bakhsh Singh and 
his sons wore plaintiffs in the settlement 
suit. The letter is dated 13th Janu¬ 
ary 1869. The Raja sends his compli¬ 
ments to Sridat SiDgh and addresses him 
a3 bhai (brother). He persuades him not 
to go to Court and to settle the matter 
of his rights amicably. The letter pro¬ 
ceeds to say : 

You need not file suit now. Come here. For 
your rights in all the 12 villages including 
Sultana nankar, you were given Gularia. If 
you do not like to have Gularia then you can 
have those very plots of land which had been 
separated for you in different places as well as- 
Rs. 300 cash which you used to get. Time is 
not favourable. Country was in rebellion and 
the officers have a different tendency. If the 
suit is filed in these days, its fate lies in tho 
hands of the officer. Who knows what he will 
do ? If there happens anything unfavourable 
the house will be ruined. If the matter be not 
settled as we desire, you can then file the suit. 
It is not proper just at present. It is needless 
to write now. Please come immediately. 

The letter speaks for itself. The whole 
letter is full of the spirit in which tbe- 
head of a family usually addresses a 
junior member of the same family. There 
is do doubt that the Raja regarded his 
and Sridat’s house as one and the same • 
house. On the same date on which • 
Mr. Boys examined the Raja he delivered 
his judgment in appeal : Ex. 70. Mr. 
Millet had by his order of 17th March 
1868 (Ex. 16) assessed Gularia with rent, 
and the Extra Assistant Commissioner, 
Munshi Har Prasad, had, by his order of 
27th January 1870, refusod to grant a 
decroo for tho claim of cash nankar of 

Rs. 350 : Ex. 130. Mr. Boys modified • 
the order of the Extra Assistant Commis¬ 
sioner and granted a docroe to Sheonath 
Singh for the nankar of Rs. 300 as against 
all the 12 villages. On second appeal 
Mr. Boys’ judgment was affirmed by 
Mr. Reid, the Commissioner of the Fyza- 
bad Division (Ex. 17). There is one 
important passage at tho end of Mr. Reid's 
judgment in which reference is made to 
a ground of appeal made by tho Raja. It 
is as follows : All tho grounds of appeal 
refer to this lottor oxcopt tho last in 
which it is pleaded that tho respondent 
(being a relative of appellant) should 
have brought his claim boforo tho Taluq- 
dars Association. Tho obvious answor 
to this is that tho respondent’s claim. 
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was not for maintenance. This shows 
that the Baja onoe more admitted Sheo* 
nath Singh to be a relative of his. There 
are two more documents which* require 
to be mentioned in this connexion. In 
the inquiry by the settlement Court as 
to the proprietary title of village Gularia 
r the qanungo of pargana Ikauna said : 

Dakkle No. 1 (that is the hamlet Balaoagar) 
the bhayai zamincUri of this village, belonged 
to the ancestor of Parab Sakai Singh, a relative 
• of the Raja, but they lost the possession from 
1225 : F. Ex. 2. 


The qanungo must be presumed to 
have had special means of k mwledge as 
to the relationship between the taluqdar’s 
branch and the cadet branch of Parab 
Sahai Singh. In the character of a 
^qanungo, it was his duty to furnish in¬ 
formation to the Settlement Court on 

questions relating to title and his state¬ 
ment was recorded by the Settlement 
Officer in the discharge of his official duty. 
We have no doubt that the record of his 
jstatement is admissible • in evidence on 
the question of relationship also under 
S. 35, Evidence Act The second docu¬ 
ment is the wajib-ul-arz of village 
‘Gularia. It is not disputed that the 
entries in the wajib ul-trz are admissible 
• in proof of the question in issue under 
*S. 35, Evidence Act. The relevant enr.ry 

m para, i relating to the history of the 
village is : 


The history in detail of the taluqa (that i 
Gangwal) including that of the family c f tt 
taluqdaras weHae of the intermediary holde 
which is the same word for word as that r 
Raja Sitla Bakhsh Singh Taluqd.r wcm 
appear from the wajib-ul-arz of village Gangw. 
JWhioh after the taluqa takes its name : Ex. 7 

•In our opinion this entry affirmativel 
-proves that the under-proprietors of th 
village of Gularia and the Uluqdar c 
the estate of Gangwal are descended fror 
a common ancestor. The history c 
village krangwal as entered in Ex 63 th 

wajib-ul-arz. begins by the state nent a 
to how Baryar Shah acquired the est it 

of Ikauna,. ho v his descendants. Madh 
Singh and Ganesh S.ngh, two brother, 
took possess.on of the estate of EUjg, ir 
Gori (that is the estate of Gaogwil) an 

iie 0t a7e D th h e° ‘ W ° ^ 

SiSbTjh 6 * at<3 aad V subsequent! 

X. oi ,B o,xrv,r s9 T -i** 

r.rUo Singh the histor, ’brimu 

descent to Raja Sitla Bakhsh u 

w-.h, 


Gangwal under the British rule. Partap 
Singh had two sons, Daswant Singh and 
Jugraj Singh Daswant Singh was the 
great-grandfather of Raja Sitla Bakhsh 
Singh and Jugraj Singh was the ancestor 
of the cadet branch represented by Sheo" 
nath Singh, the plaintiff’s father, in the 
litigation before the Settlement Court. 
Leaving the pedigree (Ex. 1) filed by the 
sadar qanungo in the Court of Mr. Millet 
on 16th December 1867, and signed 
by Sheonath Singh and Parab Sahai 
Singh out of consideration for a moment 
in view of the argument that Sheonath 
Singh’s and Parab Sahi’s speciaPmeans 
of knowledge within the meaning of 
Cl. (5), S 32, Evidence Act. 1872, should 
be proved aliunde of the pedigree, the 
evidence referred to and analyzed in the 
preceding portions of this judgment proves 
beyond anydoubt : 

(l) That the first claim for superior 
proprietary title in 14 villages mane by 
Sheonath Singh and Parab Sahai Singh 
wa9 made oa the basis of the right arising 
out of the relationship between their 
branch and the Raja’s branch of the 
descendants of Partab Singh. 

1 2) That the claimants before Mr. 
Millet including Sheonath Singh, the 
present plaintiff’s father, and the Baja 
were members of the same family. 

(3) That the faot that the two parties 
were members of the same family was 
not only not disputed at any stago of tfr° 
aforesaid litigation, but, on the contrary, 
was admitted all along by and on behalf 
of the Raja 

(4) That antecedent to the litigation 
in the Settlement Court, the Raja ad 

mitted that he and plaintiff’s ancestors 
we*-e members of one and the same 
family. 

The evidence as to the first fact* is 
relevant and admissible under S. 13» 
Act L, 1872 ; vide the ca90 of Dinomoni 
Ckawdh ram v. Brojo Mokini Chawdhrani 

Tno other facts establish that Sheo' 
nath Singh and Pwrab Sahai Singh had 
special means of knowledge and that fcho 
statements as to relationship were made 
beiore any contro'e» sy as to such rela* 
tionship arose The statements are, 
thereloro, admissible under Cl (5), S. ^2, 
Act L, 18 72. The Raja’s admissions 
are also clearly admissible in proof of 
relationship und^r S. 21 of the same Act. 

[PJO- 29 C*TTlb7^9 1. A 24=0 S* r * 

224 (I>. C.). 
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In the circumstances just now stated the 
pedigree (Ex. 1) must also be admitted 
an evidence under Cl. (5), S. 32, Evi¬ 
dence Act, as being the statement of 
Sheonath Singh and Parab Sahai Singh 
who, as members of the family, had 
special means of knowledge, and who 
made the said statement at a time when 
■no dispute as to relationship had arisen. 
The pedigree proves the plaintiff’s case 
with which he came into Court as to 
•relationship between him and the late 
Raja Suraj Prakash Singh. In agreement 
with the trial Court, wo, therefore, hold 
’that the plaintiff has succeeded in estab¬ 
lishing the fact that he is an agnate of 
the late-Raja Suraj Prakash Singh. (The 
•judgment then discussed the evidence as 
to whether the plaintiff was the nearest 
agnate according to the rule to lineal 
primogeniture and proceeded.) As to the 
•admissibility of the pedigree filed by 
Bheonafch Singh in the Court of the 
Deputy Collector, Munshi Muhammad 
Baqar Khan, on 30th May 1900, two 
•objections are raised by the appellants: 

(1) That it is not brought home to 
Sheonath Singh; and (2) that as a state¬ 
ment of relationship it was made after 
•the question in dispute had arisen. We 
overrule both these objections. It is true 
that the hand which actually presented 
the pedigree to the Deputy Collector was 
the hand of Dwarka Singh and not the 
iiand of Sheonath Singh, but Dwarka 
Singh was the general agent of Sheonath 
Singh as is proved by a certified copy of 
the mukhtarnama: Ex. 134. Dwarka 
Singh was also a relation of Sheonath 
Singh as is stated in the mukhtarnama- 
We know that the inquiry during tho 
progress of which the pedigree was filed 
had arisen out of Sheonath Singh's appli¬ 
cation of 2nd December 1H99. We also 
know that in this application ho had 
described himself as a reversioner entitled 
0 to tho estate of Gangwal on tho doath of 
the Rani. It is a natural presumption in 
the circumstances that too person prim¬ 
arily responsible for the statement as 
to relationship contained in tho podigreo 
(Ex. 59) was Sheonath Singh. There is 
also direct evidence in support of tho 
presumption This comes from tho mouth 
of the plaintiff himself who gave evidence 
in tho present suit Fie states: 

I know Dwirki Singh, a relative of mino . . . 
Dwarka Singh was tho mukhtar of ray father. 

Ho also worked for a long time aa raukhtar of 
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Gangwal estate and afterwards he worked for 
ray father. My father made an application for 
having the estate taken under tho Court of 
Warda and in connexion with this application 
Dwarka Singh produced a pedigree on behalf of 
my father. Ho was tho raukhtar of ray father, 
ihe shajra (pedigree) was shown to ray 
father. Dwarka Singh read it out to Sheonath 
Singh I also was present and heard it. Sheo¬ 
nath Siogh said that it was all right and should 
be tiled. Dwarka Singh is dead. I was net 
present when the shajra was filed in Court. 

In cross-examination he stated: 

When Dwarka Singh read out the shajra to 
my father Sheonath Singh I was present, but 
no one else was present. I am sure that the 
same shajra was filed in Court as I saw the 
shajra afterwards. After the death of Rani 
Itraj Kuar I took a copy of the shajra 'which 
had been filed. I did not see the original. 1 
remember the contents which had been read 
out, so I can say that tho shajra filed was the 
same one. 

Further he stated: 

Dwarka Singh prepared the pedigree in 
Bahraich and brought it and read it to ray 
father. 

The plaintiff is 64 years of age now. 
So at the time of the preparation of the 
pedigree (Ex. 59) he was 37 years old. 
He would presumably attend to the 
affairs of business of his father. The 
statement is very natural and had the 
plaintiff been disposed to lie he would not 
have said that he was the only person 
present when Dwarka Singh had read 
out the shajra to hi9 father. He would 
have named and produced witnesses in 
support of his statement. This he has 
not done. We, therefore, hold that the 
pedigree (Ex. 59) is the statement of 
Sheonath Singh. 

As regards tho second objection that it 
was prepared at a time when the ques* 
tion in dispute bad arisen: we do not 
accept it as correct. Previous to the year 
1900 there is no trace of any dispute 
whatsoever on the question as to whether 
Hulas Singh or Har Dayal Singh was the 
elder of tho two, nor can we find any 
such trace up to the date of tho filing of 
the pedigee, that is 30th May I'.fOO, In 
support of tho objection reliance is placed 
upon Dulhin Jadunath Kuar's applica¬ 
tion of oOth Juno 1900 (Ex 61) already 
reform! to We do not think that there 
is anything in this application which can 
ho construed to mom that the question 
now in dispute had arisen then In the 
first place this application was made 
exactly 30 days after tho filing of tho 
pedigree and it was made aleo after the 
inquiry had concluded and tho Doputy 
Collector had recorded and submitted his 
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report on 7th June 1900. In the second 
place the application nowhere suggests 
that Sheonath Singh had filed an in¬ 
correct pedigree or that he was not 
related to the Raja of Gangwal in the 
manner suggested by the pedigree. All 
that the application says at the end is 
that the applicant would be able to 
look after the management of the estate 

through the karindas of the Maharaja of 
Balrampur who is entitled to this estate after 
us. 


This dearly is not a denial of Sheonath 
Singh’s alleged relationship with the 
Raja of Gangwal, nor can we discover any 
necessary implication to the same effect. 
On what grounds and in what right, the 
Maharaja of Balrampur might be entitled, 
according to the opinion of the applicant,' 
to the estate of Gangwal, is not stated in 
the application. From this statement 
we cannot infer that a controversy as to 
the seniority of Hulas Singh had been 
raised. As to the applicant’s own right 
to succeed, this was clearly founded not on 
the denial of Sheonath Singh’s relation¬ 
ship, but on the settlement of 29th June 
1899 which was mado a dav before the 
application of Dulhin Jadunath Kuar was 
presented. As to what the “question in 
dispute means in Cl. (5), S. 32 Evi¬ 
dence Act, 1872, was stated by’ their 
Lordships of the Judicial Committee in 
the case of Kalka Prashad v. Mathura 
Prashad (10). In the case before their 
Lordships a pedigree purported to have 
been filed by one Shoo Sahai in 1892 nr 

1894 in a civil suit, concerning land 

other than and different from the lands 

claimod in the suit which wont in anneal 
beIor. ll,ob Lords),ipe oI j,® 

nHbHd ’ S "‘"S K Sh “ S* 1 '* 1 ws the 

Shoo Sahai by the pen of Sundar Lal 
h,s special agent. In the year 1891, in a 
suit instituted by one Sundar Lal against 
one Mt Parbati for cutting down t ees 
in a certain grove. Mt. Parbati had stated 

I have no kinship with him, nor T 

visiting or dining terms with him « ! 

oastoman. Ho has no conoorn with “ °“ 0W 
pnetary interest . . . Tho nlainfTJp ^ pro ' 
Lai's) fathor and his cosharera V (Sundor 

thoir share in tho hakiat?° arer8 havo Ve8t °<* 

Oq tho ground of this Qf Q *-« , 

Mt. Parbati argument wag rat^T ° f 

the admissibility 0 f the n!i ^ again9t 

d^ thai, Lo, V d.hip, h0 s S?' SrM » 

1101 S 0° ‘«=ii.c. 


But it is clear that the controversy to which 
this statement refers was not a controversy 
as to the heirship of Gur Sahai, but referred to- 
an entirely different matter. In order to make 
the statement inadmissible on this ground the- 
same thing must be in controversy before and 
after the statement is made: Freeman v. Phil¬ 
lips (LI), Shereivsbury Peerage , In re (12); Duke 
oj Devonhire v. Neill (13). 

The precise controversy now under 
consideration is as to whether Hulas* 
Singh was older than Har Dayal Singh. 
This was not the controversy at any time' 
previous to the date of the death of Rani 
Itraj Kuar on 23rd March 1925. We are, 
therefore, of opinion that the pedigree 
(Ex. 59) is admissible in evidence under 
Cl. (5), S. 32, Evidence Act 1872. Id 
this pedigree Bhaiya Hulas Singh is stated 
to be the eldest and Bhaiya Har Dayal 
Singh, the younger son, of Balwant Singb 
(alias Barwand Singh). We also think 
that the statement as to the seniority of 
Hulas Singh i3 true. According to the 
law, as it then stood, the succession to the 
estate of Gangwal on the death of Rani 
Itraj Kuar was governed by the provi* 
sions of Cl. (10), S, 22, Act 1,1869 as it 
was previous to the amendment intro¬ 
duced by Act 3 of 1919. Prima facie the 
person entitled to the reversion under 
that clause would be tho agnate nearest 
in degree gg Rani Suraj Prakash Singh and 
this person, was Chandi Singh was still' 
alive, and not Sheonath Singh. That tbi* 
was the law then is clear from the* 
decision of their Lordships of the Judicial 
Committee in tho case of Narindav B&h&~ 
dur Singh v. Achel Ram (14). It is the 
change in the law which has given the 
nearest agnate of the senior line a pre¬ 
ferential title to the one nearest in do©' 
ree.. Sheonath Singh had therefore no 
motive in 1899 to make a false statement 
as to the seniority of his grandfather. 

Hulas Singh. If the pedigree (Ex. 59) is 
admissible in evidence and is also a true* 
statement as to tho seniority of Hulas- 
Singh as we have held that it is, then it 
is proved beyond any doubt that Hulas- 
Singh was the first born son of his father 
Balwant Singh. Apart from the pedig* 
reo there is also other evidence in proof 
of this fact, which wo now proceed to 

state. 

Little need be said about the seniority 
of Har Bakhsh Singh (father of Sheonath 

(U) [181S] 4 M. A S 48G. 

•12) [1857] 7 H. L. C. 1. 

13) [187G] 2 L. R. Ir. 1132, 

(l ») [1893] 20 Cnl. Gl9—20 I. A. 77 (P. C.). 
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Singh) amongst his brother beoause that 
is a matter which was not disputed be¬ 
fore us. But the evidence to which we 
shall presently refer proves on the whole 
that Sheonath Singh’s line was the 
senior line all along the pedigree below 
Jugraj Singh. Each item of this class 
of evidence is not conclusive by itself 
but to use the language of Lord Hob- 
house in the case of Nitre Pal Singh v. 
Jai Pal Singh Pal (15), all the lines of 
evidence here examined converge upon 
the same point. Perhaps no one of them 
would, if standing alone, be conclusive in 
favour of the plaintiff’s case, but taken 
as a whole they are conclusive. (The 
judgment then discussed other evidence 
and concluding that the finding of the 
trial Court on the question of agnatic 
relationship and the seniority of the 
plaintiff’s line- should be maintained, 
proceeded.) Against the broader ques¬ 
tion of relationship, which we have deci¬ 
ded in agreement with the trial Court in 
favour of the plaintiff, the only argument 
advanced on behalf of the defendants and 
particularly Lal Harihar Pratap Bakhsh 
Singh, defendant 2.is that the plaintiff 
and Raja Suraj Prakash Singh could not 
be held to be related to each other, in 
spite of all the evidence to the contrary 
on the ground that the two belonged to 
different gotras. On the face of it the 
argument is highly technical and its pur¬ 
suit has landed us into the region of 
Hindu tradition. We briefly indicate 
the line of the argument and our opinion 
in respect thereof. 

The first thing to be mentioned in this 
connexion is that no plea as to the dif¬ 
ference of gotras was raised either in the 
written or in the oral pleadings of the 
case. Indeed as a plea it was not urged 
until the address of the arguments on be¬ 
half of the defendants commenced in the 
trial Court. The basis of the argument 
is a statement elicited from the plaintiffs' 
mouth in cross-examination. In answer 
to a quostion put to him ho said: 

1 do not know tho name of the gotra of 
Sheonath’s Dana, My gotra is atri gotra. 1 
do not know if tho^Raja of Piagpur belongs to 
tho same gotra. 

This is all. Ho was not asked 
as to the gotra of the lino of tho Raja 
of Gangwal and as to any explanation 
that he might have had to offer in case 


he had stated that the *two gotras were 
different. 

On the basis of tho plaintiff’s state¬ 
ment it is argued that his gotra being 
Atri and there being other oral evidence 
in the case that the gotra of tho taluqdar 
oi Gangwal was Vaiyaghra, the two can¬ 
not be hold to be related to each other. 
Now \aiyaghra gotra is not a primary 
gotra, but is a sub-division of Vasishtha. 
According to modern derivation, tho 
word gotra ” may mean 

a cow-pen a place in • which cows are 
kept or protected, it may be from the wild 
beasts, or from the plundering attacks of tho 
Dasyus who surrouded the early Brahmanic 
settlements formed in the upper part of the 
Indus valley—Krishna Kaffial Bhattacharji’ 
joint Hindu Family (Tagore Law Lectures 
1834-85, 1st edn, pp. 112 and 113). 

In a secondary sense the gotra of a 
person is the name of the sage (rishi) 
from whom he or his agnate is supposed 
to have descended in the male line. Ac¬ 
cording to a text of Smriti cited by 

Raghunandana, there are eight rishis. 

Tho sages Jamadagni, Bharadvaja, Visva- 
mitra, Atri, Goutama, Vasishtha, Kasyapa and 
Agustya—were progenitors of gotras those that 
were decendants of these, are known to be the 
gotra or founders of gotras—Sarkar * Sastri’s 
Hindu Law Gth edn. p. 83. 

In Bhyah Ram Singh v. Bhyali Ugur 
Singh (16) their Lordships of the Judi¬ 
cial Committee said: 

The Gentiles, or gatraja (from tho gotra) are 
described{as|descending from one common stock, 
a male, and derived generally through males, 
as forming a family, though embracing- pos¬ 
sibly many families, and such original bond of 
uniou is regarded as necessary to the constitu¬ 
tion of the gotra. 

Technically and prima facie, therefore, 
if the plaintiff and tho taluqdar of Gang¬ 
wal are descended from a common ances¬ 
tor they should have one and the same 
gotra. 

The first question for consideration is 
as to what is the precise gotra of tho 
taluqdar of Gangwal. As wo have said 
before, tho plaintiff should have been 
asked about it but be was not asked. On 
the statements of some of tho defendants’ 
witnesses, however, tho loarned Judge of 
tho trial Court has hold “ that tho Gang¬ 
wal taluqdars wore of tho Vaiyaghra 
gotra.” The loarned Judge adds: 

Although this conclusion is weakened by tho 
fact that this point was not put to the plaintiff 
or his witnesses in cross-examination. 

According to our judgment the matter 
is not free from doubt Shoo Prasad 


(15) [18G9J 10 All. 1 
49 (1*. C.). 
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Singh (D. W. 14) is a Janwar Kshatriya 
and is a patnidar both of Gatigwal and 
Gularia families. This being so, it must 
be taken that he and they are descended 
from a common ancestor. He stated at 
the end of his deposition that his gotra 
is kashib. Bhaiya Ram Kumar Singh 
(D. W. 27) also stated: 

There are three gotras among the Janwars 
.Vayugai, Atri and Kashyap. 

In answer to a question by the Court 

he said: 

1 cannot aay whether it is possible for the 
descendants of one anoestor to belong to differ¬ 
ent gotras. 

Jadunath Singh (D. W. 18) said: 

The descendants of one anoestor cannot be¬ 
long to two gotras. I know three gotras of 

Janwars. There are other gotras also. There 

is one kasib gotra, one \ iayagra gotra and one 
Atri gotra. 

Hubdar Singh (D. W. 30) is also a 
Jan war Kshatriya. He says: 

There are two gotras among -Janwars as far as 

I know Vayagra and Atri gotras. I do not 

know of any other gocra among Janwars. I 

know that the Atri gotra Janwars live in 
Gularia. 


Now according to the notions of these 

witnesses the entire Janwar clan of 

Kshatriyas may have descended from 

several rishis, and one family within the 

clan may be possessed of one gotra while 

another family in the same dan may he 

possessed of another gotra. It follows 

that according to the witnesses, within 

whom we also include the plaintiff the 

popular notion as to gotra or the identity 

of gotra is not the same as the technical 
connotation of gotra. 


The strict Brahminical theory is tha 
as the founders of gotras were Brahman- 
the Kshatriyas and Vaihas can have n 
gotras of their own; Dattaka Miman^ 
Ss. 2 and 84. The gotric title of thes 
two classes is explained by the fact tha 
they have adopted the gotras of th 
spiritual guides or family priests of thei 

remote progenitors. This view is opn 
sed by pointing out that Visnu Mitr 
who was a Kshatriya by birth and V 
sishtba who was not a pure Brahman b 

birth are admittedly founders of gotra 
or ancestors of raanv fnnnrWc r ra 
Sarkar Sastri's HindVff^^ *}™T. 

conflict of opinion the gafpoh ' Mi 11 
us would bo to accent • St course 

the authors of the mI.T taken b 
text of Mitakshara ,™. 3h u ara Th 

here - i- quoted iu tho W cas C e d 


chandra v. Gopal (17). Within the text 
occurs the following passage: 

Though Kshtriyas and Vaisliyas have no 
gotras of their own, the gotra bravara of their 
family priests should be considered (as belong- 
ging to them). 

It may, therefore, be that Vyaghra 
gotra which is only a sub-division, and 
not a primary gotra in itself, was adop¬ 
ted by the Gangwal family after the name 
of a family priest in comparatively recent 
times, that is about 150 years ago, when 
the two branches of Gangwal and Gularia 
separated. 

The “ wajib-ul araz ” of Gangwal 
(Ex. 63) read with the “ wajib-ul-araz 
of Gularia (Ex. 7) shows that the remo¬ 
test common ancestor of the two families 
known to tradition was Raja Nainsukh- 
deo. He was a Scmbansi Kshatriya. 
Sombansi is equivalent to Chandrabansi 
which means descendants of the moon. 
Atri as a rishi or sage is supposed to be 
one of the sevou sons of Brahma. In the 
Puranas, he is stated to have produced 
the moon from his eye while he was 
practising austere penance—Apte's prac¬ 
tical Sanskrit English Dictionary. The 
descendants of Atri are, therefore, called 
Sombansis and they primarily belong to 
the Atri gotra. It is agreed that the 
Gangwal and the Gularia families are 
Sombansi Kshatriyas We think, there¬ 
fore, that it is in the foregoing sense that 
the plaintiff describes himself as a 
member of the Atri gotra. This view 
is supported by the following: 

In Mahabharat (hasha) printed at 
Benares in 1913, Chap. 19, p *337, 
we find that the Rishi Kanva is made 
to address the son of Dushyant by the 
following versos : som baits men jcincnn 
tumhara Atra gotra jane sausara (y° u 
were born in the Sombansi clan. The 
world knows that your gotra is Atra). 
On these grounds we are unable to give 
effect to this argument as sufficient to 
outweigh the direct and positive evidence 

as to the relationship of the two f am lies* 
The la9t and the only point which re¬ 
mains for consideration is the effect of 
the settlement of 29th Juno 1899 (Ex. A“ 

10 p. 309). Tho last full owner of the 
estate of Gangwal was Raja Suraj Pra* 
kash Singh. Ho died on 15th June 1899- 
At tho time of his death there were only- 
four members in the family’, his two 
widows. Rani Itraj Kuar (senior), Rani 

(17) [ 1000J 32 Bon. 010-10 Bom. L.R. 9* 8 * 
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Abhairaj Kuar (junior), his mother Achal- 
raj Kuar and the widow of his pre* 
deceased son, Dulhin Jadunath Kuar. 
For the purposes of mutation of names 
in respect of taiuqa of Gangwal the two 
Ranis and Dulhin Jadunath Kuar en- 
tered into a settlement as to the po 33 es~ 
sion of the estate and provision for 
maintenance of the ladies other than the 
holder of the estate. The two Ranis 
were subsequently examined in the pend¬ 
ing mutation proceedings on 23rd July 
1899. Their depositions are Exs. A*4 
and A-5 respectively. Dulhin Jadunath 
Kuar’3 defence on the basis of this 
settlement is twofold. 

(l) That she i3 entitled to remain in 
possession of the entire estate for her 
lifetime and (2) failing it she is entitled 
to remain in 'possession of the villages 
set apart for her maintenance for the 
same period of time. As to the latter 
claim it appears that adopting a con¬ 
struction of the settlement dated 19th 
June 1899 the Dulhin's learned advocate 
stated in the Court below that his client 
did not claim to remain in possession of 
the guzara villages by virtue of the 
agreement of 1899. The construction 
which he placed on the agreement was 
that after the death of the last holder 
of the estate, that is Rani Itraj Kuar, 
his client would remain in possession 
nob as guzaradar but as owner. The case 
was argued in the trial Court on behalf 
of Dulhin Jadunath Kuar on the same 
lines, bub before us rights are claimed in 
the whole taiuqa and in the alternative 
in the guzara villages on behalf of Dul¬ 
hin Jadunath Kuar on the basis of the 
settlement of 1899. 
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agreement, Dulhin Jadunath Kuar, after 
the death of Rani Itraj Kuar is clearly 
entitled to the possession of the entire 
estate of Gangwal. But her claim has 
been rejected by the learned Judge in 
the trial Court on the ground that Rani 
Itraj Kuar, having a life-interest only, 
could not make an agreement which was 
to enure beyond her lifetime and be 
binding upon the reversioners. The 
learned Judge however, thinks that 
Ex. A-9 cannot be a family settlement 
binding on the reversioners for the rea¬ 
son* that Dulhin Jadunath Kuar and 
Abhairaj Kuar did not set up any title 

to tho whole or any specific part of the 

estate as against Rani Itraj Kuar They 
merely claimed certain villages in lieu 
of maintenance. They did not set up or 
profess to surrender any olaim to the 
estate itself. As to the second aspect of 
the defendants’ case the learned Judge is 
of opinion that Rani Itraj Kuar, being a 
life-tenant only, was entitled to set apart 
property by way of maintenance for the 
other threa ladies of the family as long 
as this arrangement purported only to be 
operative during her lifetime and that, 
as a matter of fact, is what she ac¬ 
tually did. 

We are of opinion that the learned 
Judge has not taken a correct view of 
the settlement of 29th June 189J. He 
has placed the rights of the parties to it 
on an exact legal basis and drawn con¬ 
clusions therefrom. In other words, he 
regards the settlement as if it were an 
alienation made by Rani Itraj Kuar, 
which according to law must come to an 
end on her death, she being merely a 
holder of life-interest in the estate. 


The plaintiff-respondent does not sug¬ 
gest that there is any estoppel iu the 
way of Dulhin Jadunath Kuar against 
her case set up in the way in which it is 
sot up before us. The advocato’s state¬ 
ment was clearly based on a construction 
of the deed of 19th June 1899 and the 
Dulhin’s counsel boforo us who, wo may 
say so, is another learned counsel, is not 
debarred from placing a different con¬ 
struction on that deed. 

As to tho first claim of 'Dulhin Jadu¬ 
nath Kuar, that is to say, tho possession 
of the entire estate of Gangwal for hor 
lifetime, there is no disputo as to tho 
construction. Beth sides agroo and tho 
learned Judgo of tho trial Court alse 
ngre?' that, according to the to-rns of that 


Now on the date of tho settlement the 
position was 4 this : Rani Itraj Kuar, the 
senior widow of Raja Suraj Prakash 
Singh, was entitled to hold the estate of 
Gangwal for her lifetime under Cl. (7), 
S. 22, of Act I of 18G9 as the clause 
stood previous to the recent amendment. 
There were no heirs under that section 
in any of tho preceding clauses. On the 
death of Rani Itraj Kuar tho estate 
would devolve on tho junior widow Rani 
Abhairaj Kuar for her lifetime under 
Cl (9) of the same section, there boing 
no heir under tho intorvoning Cl. (8J. 
Tho junior widow and tho mother during 
tho lifotimo of Rani Itraj Kuar and dur¬ 
ing tho incumbency of hor possession of 
tho estate wore entitled in law to cor- 
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tain annuities by way of maintenance, 
under S. 25, Act 1, 1869, in each 
case for life only and similarly Dulhin 
Jadunath Kuar, the widow of a pre¬ 
deceased son of Raja Suraj^Prakash Singh 
was entitled to an annuity under 
S. 27 of the same Act. Dulhin Jadu¬ 
nath Kuar could also claim, though not 
with much prospect of success, her 
recognition as a gotra sapinda through 
her deceased husband entitled to the es¬ 
tate of her father-in-law for her life¬ 
time as a possible heir under Cl. 11, 
S. 11. Such a claim has been upheld 
under the law of the Mitakshara as ad¬ 
ministered in the Presidency of Bombay 
by their Lordships of the Judioial Com¬ 
mittee in the case of Lallooblioy Bapoo- 
bhoy v. Cassibai (18). No decision of 
the same tribunal to the contrary exists 
as regards the rule of the Mitakshara in 
the United Provinces of Agra and Oudh. 
The male reversioner, whosoever, he 

might have been on that date under 
Cl. (11), S. 22, Act 1, 1869 bad no 
higher status than that of an ordinary 
Hindu reversioner. We are of opinion 
that this is so under the deoision of 
their Lordships of the Judicial Com¬ 
mittee in the case of Hamath Kuar v 
Indar Bahadur Singh (19). An hei,' 
under that clause must remain ex - 
necessitate unknown until the determina¬ 
tion of the last life’interest 

The settlement of 29th June 1899 

clearly indicates that it was arrived at 
for the purpose of settling controversies 
as to the mutation of names consoouent 
on the death of Raja Surai Pr b- i 
Singh. On 23rd July 1899 p a ^ r. h 

Kuar and Rani Abhairaj Kuar were ex¬ 
amined in the mutation proceeding \ 
they both ailirmed the terms of the com¬ 
promise as to the order of succession “ 0 
the estate and as to the allotment of 

property for maintenance : Exs A-a » ! 

Itrai Kuar was to be the first hnU , * 
the estate her name was entered h, n° 

husb.Dd. Rw S-ra, Pr.t.V ® 

tions of tbo deed of settlor™ ,° fcain Por- 

NVhoreas Raja Suraj 1 Wah ^ L 
of Gangwal, died childless and ^ ID 8h, Taluqda 
wo, i. e., Rani Itraj Ku a d - 1 *’ 


r, 
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Hani Abhairaj Kuar, the second widow, Dulhin 
Saheba, viz., Jadunath Kuar, widow of 
Bachcha Mahesh Bakhsh Singh, the son of 
the late Raja, and Rani Achal r . Raj Kuar, the- 
mother of the deceased Raja, are the heirs, and 
now we, by mutual consent, have decided that 

the mutation of taluqa Gangwal.be 

effected in favour of Rani Itraj Kuar and dur¬ 
ing her (Itraj Kuar’s) lifetime. Rani Abbi- 
raj Kuar,'Mt. Dulhin Jadunath Kuar and 
Rani Acharaj :Kuar, the mother of the de¬ 
ceased Raja, having received the following 
Bhaiyai village, which have always remained 
in the possession of the heirs to the estate and 
also were held for a long time by Raja Narpafc 
Sj n gh during the Shahi rule, should support 
themselves because this Bhaiyai right now be¬ 
longs to Rani Abhairaj Kuar and Mt. Dulhin 
Jadunath Kuar, the heirs to the estate, who, 
alter me, Rani Itraj Kuar, shall become the 
successors one after the other. 

Before we proceed further two obser 
vations must be made. The first is- 
that the villages set apart for mainfceir 
ance appear to be the villages which 
were held as such in the preceding 
generations, and the second is that on 
the death of Rani Itraj Kuar the succes- 
si on to the estate was to devolve first on 
Rani Abhairaj Kuar, and on the death of 
the latter on Dulhin Jadunath Kuar. 
o this scheme of things it was natural 
that when-Rani Abhairaj Kuar and Dulhin 
Jadunath Kuar enter iuto the possession 
of the testate after the death of Rani- 
Itraj Kuar their right to separate main¬ 
tenance comes to be merged in the larger 
light. From this we cannot infer that 
they are to be divested of the mainten¬ 
ance in their lifetime even in the event 

of their not being held entitled to suc¬ 
ceed to the estate in its entirety, 

now quote certain portions from tho se- 

P ar ?6 ra Ph of the deed of settlement. 

hese villages (that is the villages set apart 
or maintainancc) shall remain in the possession 
° he aforesaid guzara holders with all tbo 
proprietary powers without the power of traus- 

Ier sale . mortgage or gift.The rev- 

enue of those villages, amountiug to Rs. 400, 
which Raja Narput Singh paid while ho got 

? P or ti° n of a Bhaiya, shall continue to be 
paid by;the guzara holdors also .... We, Rani 
Abhairaj Kuar aud Dulhin Jadunath Kuar, do 
hereby affirm that in the lifetime of Rani Itraj 
uar wo shall have no concern with the 
taluqa with respect to any kind of expenses, 
excepting the following guzara viilages. We, 
the guzara holders, have decided that this 
guzara should bo divided among us in this way 
that I, Rani Abhairaj Kuar, should get 4 annas 
per rupee more than Mt. Oulhin Jadunath 

lvuar and the mother of the Raja. Wo, 3ft* 
!jU|hin Jadunath Kuar and the mother of the 
Raja, should got 1 annas per. rupee less than 
Ivani Abhairaj Kuar. The not income of the 
guzara villages is about Rs. 0,500 pur miuuli 
DUt of which I, Rani Abb liraj Kuar. shall cct 
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'Rs. 2,500, while Dalhia Jaduauth Kuar and the 
'mother of the Raji shall get Rs. 2,000 each 
annually. After the death of the mother of 
the late Raja Suraj Prakash Singh aforesaid, 
\ve, the two gazara holders, viz, Rini Abhairaj 
Kuar and INTt. Dulhin Jadunath Kuar, shall 
divide the entire guzara among ourselves at 
the aforesaid rate. 

1 Priraa facie a provision for mainten¬ 
ance must be deemed to be intended to 
enure for the lifetime of the grantee— 
Raja Rameshar Bakhsh Singh v. Arjitn 
Singh (20). In the present case the 
provision was to cease earlier but only 
in the event of the grantee coming into 
possession of the estate. Wo are unable 
to discover anything in the document to 
justify the interpretation that it was to 
cease on the death of Rani Itraj Kuar, 
and during the lifetime of the grantee, 
when the succession to the estate is 
withheld from her on a ground not con¬ 
templated by the settlement. The inter¬ 
pretation which we have placed on the 
settlement of the 29th June 1899 is the 
interpretation which the plaintiff him¬ 
self places upon it. The plaintiff further 
admits that the settlement was acted 
upon by the parties concerned : vide para 
10 of the plaint. 

The rule as to the construction of 
family settlements and compromises to 
which persons holding limited interest 
are parties has repeatedly been laid down 
by their Lordships of the Judicial Com* 
tnittee. The first decision to which we 
would refer is that of Rani Mciva Kun~ 
tear v. Rani Hulas Runwar (2L). The 
principle of that decision was afilrmod 
•by their Lordships of the Judicial Com¬ 
mittee in respect of the same settlement 
in the case of Khunni Lai v. Gobind 
Krishna Narain (22). In this case their 
Lordships quoted with approval the fol¬ 
lowing passage from the judgrnont of tho 

High Court : 

Tho true character of tho transaction appears 
to us to havo been a settlement betwoon tho 
sevoral members of tho family of their disputes 

each one relinquishing all claim in respect of 

all property in dispute other than that falling 
to his shire, and recognizing tho right of tho 
others as thoy h id previously assorted it to tho 
portion allotted to them respectively. It was 
in this light, rather than as conferring a now 
distinct title on each other, that the pirtics 
■thomselvcs seem to hive rogirded the arrange* 
•merit. and we think that it is tho duty of th o 

(20) TPJ<RJ 23 AH* ’19*—** L 1=7 Sar, 

801 (P. C.). „ 

(21) [1873] 1 I- A. 157 -13 13. L. It. 312=3 

Sar. 314 (P. C.). 

{‘22) [ lOL L) 33 All. 356 = 10 I. C. 477=33 I. A. 

87 (P. C.). 


Court3 to uphold and :give full effect to suoh 
an arrangement. 

Their Lordships added : 

The true te3t to apply to a transaction, which 
is challenged by the reversioners as an aliena* 
cion not binding on them, is, whether the 
alienee derives title from the holder of the 
limited interest or life-tenant. In the present 
case Khairati Lai acquired uo right from the 
daughters of Daulat, for “ the compromise,” to 
use their Lordships* language in Rani Mcxca 
Kunxoar v Rant Hulas Kunwar (21) at P. 166. 
is based on the assumption that there was an 
antecedent title of some kind in the parties, 
and the agreement acknowledges and deiines 
what that title is. 

Tho learned Judge in the trial Court 
distinguishes the case just now referred 
to on the ground that £tho reversioner 
was a party to tho compromise in that 
case. 

We are of opinion that this cannot be 
a reason for distinction. In the first 
place, tho estate in dispute was claimed 
to be in the right of succession to Daulat 
and not to his father Ratao, and Khairati 
Lai, who was a party to tho compromise, 
was not the reversioner of Daulat. In 
the second place, tho question in such 
cases is always as to tho effect of a set¬ 
tlement by persons possessed of limited 
interest on the rights of tho actual rever¬ 
sioners, that is to say, the person or the 
body of persons in whom the estate 
comes to vest on the determination of the 
limited interest. Suoh persons are 
bound, though they are no parties to the 
settlement, provided it is a genuine and 
real settle neat and provided further that 
it is reasonable and prudent. In tho case 
of Rarnsumran Prasad v. Shy am Kumari 
(23), a compromise onterod into by a 
Hindu widow in a litigation between her 
and her deceased husband’s debtors wag 
uphold by their Lordships of tho Judicial 
Committee as binding upon tho rever¬ 
sioner. With reference to tho case of 
Lala Khunni Lai v. Kunwar Gobind 
Krishna Narain (22), above referred co, 
Lord Phillimore, in delivering tho judg¬ 
ment of tho Board in tho oaso just now 
mentioned, said : 

This Board hold that the compromise ou its 
true construction did not mean ah alioaatiou, 
and that it was not right to say that the heir- 
at-law or tho derivative purchasers derived a 
titlo from the daughters. It is obvious that to 
put it as the respondents in that oaso did, that 
the purchasers derived titlo from tho diugh- 
tors, was begging tho quostiou. Tho propertv 
belonged to ono or other, or possibly both of 
tho parties to tho dispute, and tho oomoromise 

(23) A. 1. R. 1922 P. C. 353 = 1 Pat. 741 = 19 
I. A. 312 (P. C.). 
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proceeded upon the footing that it was uncer¬ 
tain in which of them i^e title was. As their 
Lordships put it, it was based on the assump¬ 
tion that there was an antecedent title of some 
kind in the parties, and the agreement acknow¬ 
ledged and defined what that title was. 

Firstly his Lordship stated the true 
doctrine to be : 

A compromise made bona fide for the benefit 

of the estate and not for the personal advan¬ 
tage of the limited owner will bind the rever¬ 
sioner quite as much as a decree on contest. 

The principle of this decision was 
again affirmed in Mala Prasad v. Nages- 
har Sahai (24). In that case a family 
settlement which was prudent and rea¬ 
sonable m the circumstances was held 
to be binding on the actual reversioners. 

Some of the circumstances in which 
the settlement under consideration oame 
to be effected we have already men¬ 
tioned. Having regard to those circum¬ 
stances we do not think that the provi¬ 
sion as to the succession of the estate of 
Gangwal in favour of Dulhin Jadunath 
ivuar after the determination of the 
preceding life-estates was reasonable 
That there were male reversioners who 
would claim title under Cl (ii) q oo 
Act X, 1869 to the 8!tate ' 

was well known to the ladies. In the 

circumstances, therefore, it was not rea 

wTh he°Le f t0 have ^^rfered 

w lnhenfcanc e as provided 

Dulhin Jadunath Kuar’s defence as to 
her right to succeed to the estate accord" 
mg to the terms of the settlement. 

Dulhin Jadunath Kuar's case, however 

m respect of the guzara property stands 

on a different footing. She had a po S - 

"“".f r 1 " tb » «»Uto ; she h.d 

a real claim to maintenance out of the 

estate, and the property set apart for 

maintenance both in valuation and S 

income is less than l-20th part of tK 

entire estate. She was the widow of the 
son of the last holder of tbe i ^ 

was the only other member ofchet 1 ° 
as it stood on the date of R o m,ly 

Prakash Singh's death On thwe l Su T 
we think that the provision ag fcTS 

for her lifetime was a rL d Kuar 

dent part of the settlem° Qabl le and pru- 

extent. Besides the d U to tl,afc 

and decided in this hid tl0D3 dlS0US3 ed 
(24, a I r 10 , Judgment no other 

A. I. R. 1925 p c 970 .mm 

1. A. 398=28 O.'C 352 (i> c.).' 1, 883=52 
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questions were raised at the hearin 
the appeals. 

The result is that we dismiss appeal 
No. 19 and allow appeal No 24 only ip 
so far that we modify the decree of the 
trial Court by dismissing the plaintifl’s 
claim in respect of the guzara property 
as entered in the deed of settlement dated 
29th June 1899. As to the costs: tbe 
appellant in Appeal No. 19 will bear his 
own costs and also pay the costs of the 
plaintiff-respondent in both Courts. 
Dulhin Jadunath Kuar in Appeal No. 24 
will receive costs from plaintiff*respon - 
dent in proportion to her success and pay 
costs to him in proportion to her failure 
in both Courts. 


N.K. 


Decree modified. 
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Stuart, C. J. 

Des Raj Singh —Appellant. 

v. 

Emperor Opposite Party. 

Criminal Appeal No. 162 of 1928, De¬ 
cided on 18th April 1928, from order of 

Sess. Judge, Lucknow, D/- 15th Feb' 
ruary 1928. 

Criminal P. C., S. 293 — Charge lo jury — 
-expression of opinion by a Judoe ts no 
misdirection — It is not necessanj for him to 

?. * a f * safeguard, a remark that it is only 
ins opinion and that the jury are perfectly ot 
liberty to form their own opinion . 

A Jiidgo has a right to express his opinion- 
it ne expresses an opinion, which is an unfair 
opinion and which prejudices the accused, the 
superior Court oan, aud should, interfere to* 
remove the ill consequences of such action by 
tinaing misdirection. If the Judge attempt* 
to take the case outef jury’s province by some¬ 
thing in the nature of imposing bis own view 
j 0 j^y, it is a case of misdirection ; but 

it a Judge simply states the opinion which the 

law allows him to state, in such a manner that'* 
intelligent jurymen should see for themselves. 

at it is only his opinion und nothing else, 
tt is not necessary for him to add, as a safe' 

g H ,ir u . rema rk that it is only his opinion and 
that the jury are perfectly at liberty to form* 
their own. On questions of fact the Judge* 
opinion in no way binds tho jury, but tb* 
Judge has a right to express it so that the* 
jury may know what it is. It is not a Judge s- 
duty to conceal his opinion but to state it • 
A. I. Ii . 1914 P. C. 11G, Appl. . 

[Pa-27-Cl A2.P 323 C1J. 

R. F . Bahadurji —for Appellant. 

H. K. Ghose —for tho Crown. 

Stuart, C. J. — This is an appeal 
against a conviction based on the> 
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unanimous verdict of a jury, upon the 
grounds that the verdict has been vitiated 
by a misdirection of the Judge and that 
the sentence is too severe. I have not 
so far been required in this Court to 
make a pronouncement on the question 
of misdirection and as there are a variety 
of decisions upon the subject in other 
Courts many of which are conflicting, I 
think it advisable to state some of the 
principles which, in my opinion, should 
be applied in considering whether there 
has or has not been a misdirection. 

Section 298 of the present Criminal 
Procedure Code does not lay down any 
principles on the question of mis¬ 
direction, but it does lay down what 
are the duties of a Judge trying a 
criminal case with a jury both in the 
course of the trial and in the course of 
the summing up. It is laid down at the 
close of that section that the Judge may, 
if he thinks proper, in the course of his 
summing up express to the jury his opin¬ 
ion upon any question of fact or upon 
any question of mixed law and fact rel¬ 
evant to the proceeding. Many of the 
decisions of Indian Courts have laid 
down qualifications, which I consider 
are more of the nature of legislation 
than of interpretation to this clause. 
This clause lays down clearly that a 
Judge has a right to express his opinion. 
If he expresses an opinion, which is an 
unfair opinion and which prejudices the 
accused, the superior appellate Court 
can, and should, interfere to remove the 
ill consequences of such action oy finding 
misdirection ; but to this clear and sound 
rule of law, some Courts have added the 
condition in effect that every word that 
a Judge says wherein he expresses his 
opinion should bo qualified by most eabo- 
rate safeguards. It would almost appear 
that if a Judge in discussing evidence 
that the moon was visible at a certain 
hour stated that the almanack showed it 
was visible at that hour certain Courts 
would suggest that tho charge was bad 
for misdirection, if he omitted to add to 
the jury 4 'but of course it is for you to 
decide whether tho moon was or was 
not visible at that hour.” Tho question, 

I consider, is one of substance and not 
one of ferm. Fortunately there has been 
a comparatively recent decision of their 
Lordships of the Judicial Comraitteo 
upon this very point which I trust will 
bo sufficient to servo as a guide in futuro 


cases. This decision will h^ found ia 
Arnold v. Ring-Emperor (i) and the 
words are at p. 168 : 

A charge to tho jury must be read as a 
whole. If there are salient propositions in 
law in it these will, of course, be the subject of 
separate analysis. But in a protracted narra¬ 
tive of fact the determination of which is ul¬ 
timately left to the jury, it must needs bo that 
tho view of the Judge may uot coincide with 
the view of others who look upon the whole 
proceedings in black type. It would, however, 
not bo in accordance either with usual or with 
good practice to treat such cases, as cases of 
misdirection, if upon tho general view taken, 
the case has been fairly left within the jury’s 
province. 

These words appear to me to lay down 
the main principles that have to be ap¬ 
plied in such circumstances. The case 
muse be fairly left within the jury’s pro¬ 
vince. If the Judge attempts to take the 
case out of the jury’s province by some¬ 
thing in the nature of imposing his owui 
view upon the jury, it is a case of mis I 
direction, but if a Judge simply states 
the opinion, which the law allows him 
to state, in such a manner that intolli*! 
gent jurymen should see for themselves! 
that it is only his opinion and nothing 
else, it is not necessary (or him to add 
as a safeguard a remark that it is only! 
his opinion and that the jury are per¬ 
fectly at liberty to form their own. It 
cannot and should not be presumed that 
jurymen are wanting in practical intel¬ 
ligence or possessed of no independence. 
If such a presumption were made tho 
jury system would stand condemned If 
the jury are not wanting in ordinary 
intelligence and are not servile, it is clear 
to me that a Judge, who expresses his 
opinion on a point of fact as his own 
opinion, does not require to add tho 
qualification that tho jury need not ac¬ 
cept that opinion unless they wish, for it 
is obvious that, if it is his opinion and 
tho jury has to decide on the facts, they 
need not accept it unless they so dosiro. 

It is their duty to accept his opinion 
upon questions of law. On questions of 
fact tho Judge’s opinion in no way binds 
tho jury, hut tho Judge has a right to 
express it so that tho jury may know 
what it is. 

Tho principles underlying the rule by 
which a Judge in summing is permitted 
to give his opinion, and the manner in 
which that opinion should he given wero 
discussed more than sixty years ago 

117a. T. R. 1914 P. G. 116 = 11 Cal. 1023 =ll 

I. A. 119 (P. G\). 
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by a leading jurist, Sir James Fitz James 
Stephens 


After the evidence is concluded the Judge 
sums up ; his position from first to last is that 
of a moderator between two litigants. He per¬ 
mits or forbids certain things to be done ; but 
he originates nothing. His summing up may, 
and generally does, indicate his opiniou, but 
it is au opinion which is the result of the 
evidence laid before him, and not of an in¬ 
dependent enquiry. 


It is necessary to add a modification to 
these words in the case of Judges in India 
who being permitted to call witnesses 
independently in cases in which they 
think it necessary do occasionally origi¬ 
nate. To all intents and purposes, how¬ 
ever, the fact remains that the opinion of 
a Judge iu summing up in India is al¬ 
most invariably the opinion upon the 
evidence which has been laid before him. 
At another place of the book from which 
this quotation has been taken (a General 
\ iew of the Criminal Law of England) 
the writer says in reference to charges to 
juries in criminal cases : 


Facts submitted to a strong mind arena 

made t br . 0l ‘ ght iut .° their logical relation, an 
made to indicate tne conclusion which ouch 

to be drawn from them. Impartiality and in 
decision are totally different things' A Ji.d 
summing up is an advocate who Choose hi 

side impartially and gives the i„ rP “ - 6 

a statement as he can on n ' a* S vl 8 orou 
bis conclusion rests"ndof ° “^ °? ."J 1 *? 1 

takes of the arguments against it ^When^ir 
IS well done it is the greatest nn.oiM th ‘ 

tanco to the jurv in the discharge of M ^ ass,s 

A strong-minded Judge aud an Intel 1^77 ^ 
-Lord Mansfield and twelve Tola 5 JUr 

chants-form together the be t p^ssibU t T 
nal, but in order to show thefr m er 1ts tb 
Judge must do his very best, andifLi 
morelyto talk about and about a oase withou 
indicating any conclusion, or putting 
together, he does more harm than good. ^ ^ 

This is of course in no way authority 
tive, but it expresses the opinion ofai 

hTbn ,7° r °V SUbj0Ct Will Withi 

his knowledge. I h ave fiive _ 

quotations because they contain l a «J 

nay own conclusions. I should not go si 

far as to say myself that a Judge summ 

l “ g up is au advocate who chases 
side impartially but I am , 

opinion that it is not a J^w 0 ”) 8 y 

eoncea 1 his opinion but to stlto 
I would, therefore n nn |! 5 
ciples which their LordsfTin/nAu 0 P 1 ' 1 
cial Committee applied ; ° the 
King-Emperor (t) f n 111 Arnold 
present case. 10 of 

I~™a “V b Sr ! uk » 

vhohu put up as q c 


an argument as a counsel could be ex- 
peefced fco put up on those grounds, are 
that his client was prejudiced because in 
the first place the learned Sessions Judge 
when referring to confessions made by 
accused persons other than his client, 
told the jury that in his opinion the con* 
fessions did not read as though they were 
tutored. The Judge went on to say that 
if the jury saw no reason to doubt that 
those confessions were made voluntarily 


and that they were true they would even 
then not be justified in regarding any* 
thing on these confessions against the 
appellant unless there was a reliable cor* 
roboration of that portion of the confes* 
sions against him. This appears to mean 
eminently fair and correct method of 
summing up upon this point. 

The next point taken is as to the ques* t 
tion of the identification made by a cer¬ 
tain man called Sant Bakhsh Singh, who 
alleged that ho had identified the appel* 
lant. The learned Sessions Judge told 
the jury that he considered that the al* 
leged identification by Sant Bakhsh 
Singh was not of great value. Ho 
them plainly though impliedly that they 
wore to look at this evidence of identih* 
cation closely and that they should 
sciutinizo it before they accepted it- 
Ho added that the evidence wa9 not al¬ 
together valueless. He finally stated 
that if it were of value against auyono 
it would be against tho appellant. But 
he never told the jury to find that it was 
of value against the appellant. He loft 

thorn to decide that point for themselves. 

\\ hen it came to tho question of the 
defence, the learned Judge discussed tho 
defence of the appellant in great detail* 
He stated it fairly and carefully to the 
jury but it is urged that his summing up 
should bo rejected aud tho verdict sot 
aside because be did not say to them that 
it was entirely for them to acceptor 
reject the defence. Because no such ex* 
plicit words appear in the notes of the 
summing up, I am asked to set aside tho 
verdict for that reason alone. Reading 
the charge in respeot of Dos Raj Singh 
as a whole I find that his defence was 
discussed very carefully by tho Judge 
aud put by him to tho jury in a very 
fair manner. In these circumstances I 
do nob CDQsidor that the learned counsel 
has been able to establish that there was 
any misdirection. I consider tho learned 
Judge’s charge to tho jury a good charge- 



1928 Nilkanth v. Rana Umanath 

I do nofc think many Judges would im¬ 
prove on it. I have only further to 
decide the question of sentence. It is 
3ut1icient to note upon that point that, 
in my opinion, the sentence is not ex¬ 
cessive. I dismiss the appeal. 

N.K. Appeal dismissed. 
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holder was ordered to bear his own cost 3 . 
An application was made to the learned 
Munsif on that very date praying that 
the decree-holuer might be given one 
opportunity more to have the property 
to be attached pointed out on the spot, 
but this application was rejected. The 
learned Munsif passed the order in the 
following terms: 
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Raza, J. 

Nilkanth —Judgment-debtor — Appel¬ 
lant. 



Rana Umanath Bakhsh Singh — Do- 
cree'holder—Respondent. 

Second Execution Appeal No. 20 of 
1928, Decided on 19th April 1928, from 
order of Sub-Judge, Rae Bareli, D - 10th 
December 1927. 

Civil P. C., S. 47— Execution consigned to 
record nn decrcc-holdcr failing to point out pro¬ 
perty to be attached — becree-holder applying 
for one more opportunity—Order rejecting Ike 
application is not appealable. 

In an execution proceeding the property to bo 
attached was not pointed out on behalf of the 
decre’e-holder and the execution case was con¬ 
signed to records for want of prosecution. An 
application was made to the Court praying that 
the decree-holder might be given one more 
opportunity to have the property to be attached 
pointed out ou the spot, but this application 
was rejected. 

Held: that no appeal lay from this ordor. 

[P 330 C 1] 


The decree-holder should file a fresh applica¬ 
tion for execution. Further proceedings on 
this application for execution will not be taken 
as it has already been dismissed for default. 
The fresh application of the decree-holder 
praying this very relief will be deeroed an 
application in continuance of this applica¬ 
tion for execution and hence it cannot be bar¬ 
red by time. The present application is hence 
rejected. 

The decree-holder appealed from the 
order quoted -above. The learned Sub¬ 
ordinate Judge allowed the appeal and 
ordered that the execution case should 
proceed further. Nilkanth, judgment- 
debtor. has now come to this Court in 
second appeal. He has filed the appeal 
under O. 41, R. 4, Civil P. C. In my 
opinion this appeal should be allowed. 

There is nothing on the record to show 
that the order quoted above was ‘passed 
by the learned Munsif before he had 
dismissed the decree-holder’s application 
for default, or that the decree-holder's 
application dated 7th September 1927, 
was 'before him at the time he passed 
the order dismissing the application for 
execution for default. The word “default" 


P. N. Choudhri —for Appellant. appears to have been used by the learned 

Ram Bharose Lai —for Respondent. Munsif to mean “ failure or want of pro- 


judgment. —This is an appeal from 
an order of the Subordinate Judge, 
Rae Bareli, dated 10th December 1927, 
setting aside an order of the Munsif, 
Dalmau, at Rae Bareli, dated 7th Sep¬ 
tember 1927. The decree-holder, Rana 
Urnan Nath Bakhsh Singh, applied for 
execution of his decree against the judg¬ 
ment-debtors by attachment of the judg¬ 
ment-debtors’ share in certain plots. 
The warrant of attachment was issued, 
but, as the property which was to bo 
attached was not pointed out by the 
decree-holder’s zilladar or any other 
person on his behalf, the warrant could 
not bo executed. The caso was taken up 
by the Court on 7th September 1927. 
The order of that date shows that, as the 
property to ho attached was not pointed 
out on behalf of the decree-holder, the 
execution caso was consigned to records 
for want of prosecution. The decree- 


secution.” The order-sheet shows, of 
course, that the decree-holder’s agent had 
appeared before the Courts, but there i9 
nothing on the record to show that he 
had made the application in question 
just at the time tho case was called on 
for hearing and the Court ordered that 
the execution caso should ho dismissed for 
the decree-holder’s want of prosecution. 

I have examined the record carefully. 
So far as I 900 , what happened is this: 
When the execution caso was called on 
for hearing, the decree-holder’s agent 
appeared before the Court. The judg¬ 
ment-debtors wore absent. The learned 
Munsif found that no property had been 
pointed out on bobalf of the decree- 
holder for attachment, and hence tho 
warrant of attachment could not bo ex¬ 
ecuted by the procoss'sorver. IIo, there¬ 
fore, passed the following ordor which 
was notod in tho'ordor-aboot: 
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Mtiqadma haza i>a adam pairvi degreedar 
kliarij ho, kharcho, zimme dqgrcedar rahe. 

Some time after that order was passed 
by the learned Munsif the decree-holder’s 
agent put in the application in question 
the same day, praying for one opportunity 
more to point out the property which 
was to be attached in execution of the 
decree. The learned Munsif then passed 
the order in English, quoted above. The 
order was recorded on the back of the 
application in question. It was clearly 
stated in that order that the application 
for execution had already been dismissed 
for default. Surely that fact was truly 
and correctly stated in the order. There 
is nothing to show that the fact was not 
correctly stated in the order. It is true 
that in the order-sheet, dated 7th Sep¬ 
tember 1927, it was noted in continua¬ 
tion of the previous order in Urdu, men¬ 
tioned above, that the decree-holder’s 
application having been rejected, should 
form part of the record, but this does not 
show that the learned Munsif bad im¬ 
properly and incorrectly stated in his 
order in English, which was recorded 
on the back of the application in ques¬ 
tion, that the decree-holder’s application 

for execution had already been dismissed 
for default. It appears that the Reader 
inst sad of noting the order relating to 
the application ,n question as a separate 
order ,n the order-sheet, noted the same 
herein just after the order dismissing 
the application for failure of prosecu 
tion. I am not prepared to hold 

‘the ^ TV 80 clearl V noted in 

the order in English, quoted above was 

noted there in improperly or incorrectly. 
The fact noted therein must be held to 
be true and correct until and unless the 
contrary is proved by reliable evidence 
l find no such evidence in this case I 
hink no appeal could be preferred from 
the said order under S. 47 or anv 

Cod! 0 " IU rU '°r ° £ th ° Civil Pr °cedme 

Code. It is not necessary to decide in 

this case whether the order • 

the order-shoot in Urdu was nr , 1 d la 

appealablo, as no appeal was filJw n ° fc 
that order. a3 fi!od from 

Tho appellant’s cnni»„i: 
lower appellate Court har)° D tha ^ tho 
tion to hoar the appoU f rn n ?junsdic- 

>n English, quoted^ above - ° rdor 
well founded. I should n’ 1S ' ^ think, 
the learned Mun 3 »f 0 l ,H° to n< ? te that 

second warrant 0 f attachment 1S9U ° * 


decree-holder’s application in question 
which was made by the decree-holder'^ 
agent on 7th September 1927:see note 1 to 
form 3, App. B, Vol. II, Oudh Civil Digest. 
I do not think that there was anything 
wrong or improper in the Munsif's order 
dated 7th September 1927 which was 
recorded on the back of the application 
in question so far as the order relating 
to the rejection of the application is 
concerned. 

The view of the learned Munsif, that 
the next application of the decree-holder 
praying for the same relief will not bo 
barred by time may or may not be correct. 
It is not necessary for me to decide that 
point in disposing of the present appeal* 
The respondent’s learned counsel has 
stated in the course of his arguments 
that it is a hard case as the decree was 
passed more than 12 years ago. It may 
be a hard case, but hard cases should not 
be allowed to make bad law. In m y 
opinion the learned Munsif was not wrong 
in rejecting the decree-holder’s appli ca * 
tion, dated 7th September 1927, and no 
appeal could be preferred from the order. 
Hence I allow this appeal and, setting, 
aside the order of the learned Subordi" 
nate Judge, restore that of the learned 
Munsif. Parties will bear their owt> 
costs in all the three Courts. 

N.K. Appeal allowed- 
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Raza and Nanavotty, JJ- 

Suraj Bzlchsh Singh —Defendant Ap 
pellant. 

v. 

Ajuihiya Singh —Plaintiff—Re3pon~ 
dent. 

Second Appeal No. 312 of 1927, De¬ 
cided on 26th March 1928, from decree 
of Dist. Judge, Sitapur, D/- 29th August 

1927. 

(a) Civil P. C., O. G, 2?, 4 —Undue influence 
or fraud,—Detailed particulars must bo 
given in the pleadings — Where one kind oj 
fraud is alleged another form of fraud canno* 

he set up subsequently. 

A case of undue influence which has not 
been stated in the pleadings and the details 
of which have not been given by the plainti 
should uot be eutortaioed. [I* 332 O 

(?>) Practice—Pleading—Now case cannot be 
set up in appeal eithor by parties or by Coni 

A party must not bo allowed in appeal to 
mako out a new ease or a ease inconsistent wit 
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the oase set up by him in the lower Court. 
Nor can an appellate Court make out a now 
case for him which ho never made himself at 
any period of the trial. [P 332 C 2] 

Where fraud or undue influence is alleged 
detailed particulars must be given in the plead¬ 
ings aud parties must bo strictly confined to 
that state of faots. Where particulars of fraud 
or undue influence alleged aro wholly rejected 
and evidence disbelieved and a vague and differ¬ 
ent kind of fraud or undue influence i9 held 
to have been probable on other circumstances 
and doubts and conjectures, there is a sub¬ 
stantial error in procedure resulting in a find¬ 
ing not according to the pleadings and evidence 
and not sustainable in law. A charge of fraud 
must be substantially proved as laid, and where 
one kind of fraud is charged another kind of 
fraud cannot, upon failure of proof, be sub¬ 
stituted for it. The same rule applies when 
undue influence is a species of fraud : 11 Bom. 
620 (P. C.) and 22 Cal. 324 (P. C.J, Bel. on. 

• [P 333 C 1] 

(c) Contract Act, S. 16— Undue influence — 
Position to dominate the will must he proved — 
Urgent need on the part of borrower is no proof 
of lender's position to dominate borrower's will. 

Under S. 16, Contract Act, a party to a con¬ 
tract cannot avoid it on the ground of undue 
influence unless he proves that the other party 
was in a position to dominate his will. It is only 
when it has been so proved that the question 
arises whether that position has been used to 
obtain an unfair advantage, the onus being 
then on the other party only if the transaction 
appears unconscionable. Thus, although a 
mortgage for ample security provides for 
excessive and usurious interest, no presumption 
arises that it was induced by undue influence 
in the absence of proof by the mortgagor that 
the mortgagee was in a position to dominate 
his will. An urgent need of money on tho 
part of tho borrower does not of itself place the 
lender in a position to dominate his will within 
the meaning of 8. 16 : 70 L. J. 369 ; A. I. 
B. 1924 P. C. 60 ; 34 Cal. 150 ; and A. J / B. 
1927 P. C. 84, Bel. on. [P 333 C 1] 

(d) Transfer of i Property Act, S. 60— Mere 
stipulation for higl^interest is not clog. 

In the absence of undue influence or unfair 
dealing no case of clog can bo put forward 
merely upon the ground that a high rate of 
interest has been stipulated for in the mort¬ 
gage-deed. [P ^33 C 1] 

Bisheshar Nath —for Appellant. 

Niamat Ullah and Naim Ullah — for 
Respondent. 

Judgment.— This is an appeal from 
a decree of the District Judge, Sitapur, 
dated 29th August 1927, modifying a 
decree of the Additional Subordinate 
Judge, Sitapur, dated 13th Docember 

1926. 

Tho appeal arises out of a redemption 
suit. We aro relieved of tho necessity 
of narrating at length the facts of this 
litigation as the judgments of tho lower 
Courts (specially tho judgment of the 
first Court) summarizes cloarly the his¬ 


tory of the transaction in debate. The 
plaintiff is the legal representative of 
one Kali Singh. The defendant is the- 
legal representative of Thakur Jawahir 
Singh. 

The mortgage in suit was executed by 
Kali Singh in favour of Thakur Jawahir 
Singh for Rs. 3,000 in respect of a twe 
annas eight pies share in village Patti 
Newada on 2nd May 1896. The term of 
the mortgage was thirty years. Half of 
the property was held by Khan Singb 
and Subha Lai as mortgagees from Kali 
Singh under a mortgage of 1899. The 
sum of Rs. 1,350 out of Rs. 3,000 was 
left with Thakur Jawahir Singh for 
redemption of that prior mortgage. Ib 
was provided by the mortgage in suit 
that on redeeming the said half-share- 
from Khan Singh and Subha Lai, the 
mortgagee (Thakur Jawahir Singh)- 
might take possession of it in lieu of 
Rs. 850 and the balance of Rs. 500 should- 
carry interest at Re. 1 per cent, per- 
mensem with yearly rests. The mort¬ 
gagee (Thakur Jawahir Singh) was put 
in possession of the remaining half of the- 
mortgaged property from the date of the- 
mortgage with ‘this condition : that he 
might enjoy the usufruct of the said 
property in lieu of interest on Rs. 850* 
and the balance of Rs. 800 should carry 
interest at Re. 1 per cent per mensem 
with yearly rests. The prior mortgage' 
was redeemed by Thakur Jawahir Singh. 
Ho obtained some deeds of further charge 
also from Kali Singh. In the present 
suit we aro concerned with the mortgage- 
deed Ex. A*1 and the deeds of further- 
charge Exs. A-2 and A-3. 

The plaintiff alleged that tho terms of* 
the mortgage-deed as well as of the deeds- 
of further charge were very hard and 
unconscionable and operated as a clog on 
the equity of redemption. It was fur¬ 
ther alleged that Thakur Jawahir Singh 
got improper terms entered in tho deeds- 
in question, a9 Kali Singh was under bis- 
undue influence. The plaintiff alleged 
also that the mortgage-money was satis¬ 
fied from tho usufruct of tho mortgaged 
property and a surplus was left in the- 
liands of the mortgagee. He, therefore,, 
prayed for redemption of tho property 
without payment of any money and* 
prayed further for recovery of Rs. 183* 
as surplus profits. 

Tho suit was resisted by tho defendant 
on various grounds. Ho claimed Rufees* 
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38,000 on account of the mortgage- 
money. 

The learned Additional Subordinate 
Judge gave the plaintiff a decree for 


redemption on payment of certain amount 
the detail of which is given in his finding 
on the twelfth issue. It appears that 
the total redemption price decreed by the 
first Court comes to R$. 30,837-3. Tne 
learned trial Judge found that the mort¬ 
gage-deed in suit was not executed by 
Kali Singh under undue influence as 
alleged by the plaintiff and that' the 
terms of that deed were not improper, 
unconscionable and hard and did not 
operate as a clog on the equity of re¬ 
demption. He was of opinion that the 
deeds of further charge which were exe¬ 
cuted by Kali Singh subsequently were 
executed by him under undue inlluence 
and the terms of those deeds were im¬ 
proper, unconscionable and hard. He 
reduced the rate of interest only so far 
as these two deeds were concerned. The 
plaintiff appealed and the result was 
that the decree of the first Court was 
modified by the learned District Judge 
in respect of only two items (i. e., items 
C and D) of the details contained in the 
•decree of the first Court. The defendant 
has now come to this Court in second 
appeal. He challenges the findings of 

the learned District Judge on the points 

decided against him. 

We are not concerned with the deeds 
of further charge in this appeal We 
are concerned only with the mort¬ 
gage-deed dated 2nd May L89G. The two 
items in question are as follows : 


fc) Interest on Rs, 800 from the date of t 
execution of Ex. A-l up to the date of paymt 
at. the contractual rate. i. e.. 1 per cent i 
mensem compoundablo annually. 

\ o?^° rCSt ° n ^ 3 * 500 IIS above from 1C 

lJlo, 


The learned District Judge has alio 

simple interest only on these two it< 

The only point for determination 

this appeal is whether or not the de 

dant is entitled to compound interes 

the two items mentioned above as 

vided by the deed in suit Tim 1 «,, 

District Judge I, as agreed "i " 

learned trial Judge that no undue 

fhieace was proved as alleged by 

plaintiff. He agreed with the lea, 

trial Judge rejecting the evld 
which was pro]ur* 1 f , e . 

'mortgagor was practip-.ll° 9 *° w lat 

■the mortgagee tff V adepeadat 

fe-^ee, that ho lived at tho ic 


gageo’s house and was fed and clothed 
by him and that he was a very old man 
and his senses were enfeebled by exces¬ 
sive consumption of noxious drugs. 
Though the learned District Judge agreed 
with the finding of the learned trial 
Judge on that point he was of opin¬ 
ion that by the terms of the mortgage 
taken as a whole and in the particular 
circumstances in which the parties were, 
a most effective clog was put *upon re¬ 
demption. He then made the following 
observation in his judgment: 

Iu the circumstances of this particular case 
it is the compounding of interest which con¬ 
stitutes the clog, and which, coupled with the 
30 years’ period, makes it quite impossible that 
the mortgage should ever be redeemed. 

We should like to note that the jutlg' 
ment of the learned District Judge, as 
we understand it, shows that he did not 
disagree with the finding of tho learned 
trial Judge that the terms of the mort¬ 
gage were not hard and unconscionable. 

W o have hoard the learned counsel on 
both sides at some length. 

We are of opinion that this appeal 
should be allowed. We have examined 
the plaint in this case carefully. We 
think the learned District Judge ha3 
found for the plaintiff a case which he 
(plaintiff) never set up in his plaint. 

Under O. 6, R. 4, Sch. I, Civil P. C., the 

plaintiff had to state in his plaint the 
particulars of undue influence which he 
wanted to set up. He stated those parti - 
culars in paras. 4 to 6 of his plaint. The 
finding of tho learned trial Judge was 
against the plaintiffs on the issue re* 
lating to undue influence as alleged iu 
tho plaint and this fincing was accepted 
by tho learned District Judge entirely. 
It was never alleged by the plaintiff | n 
his pleading that tho mortgagor was in 
urgent ueed of money to pay certain 
debts and tho taqavi money and the 
Government revenue, and so Thakur 
Jawahir Singh was in a position to 
dominate the will of tho mortgagor. A 
case of undue influence which has not 
been state] in tho pleadings and the de¬ 
tails of which have not been given by 
the plaintiff should not have been enter¬ 
tained by tho learned District Judge. 
The appellant must not be allowed in 
appeal to make out a new case or 
a case inconsistent with tho case sef 
up by him in the lower Court. Nor can 
an appellate Court make out a now case 
for a plaintiff which ho never made him - 


L 


1928 


Bhagwan Bakhsh Singh v. Thakdb Din (Pullan, J.) Oudh 333- 
self at any period of the trial. Where urgent need of money on the part of the 

j fraud or undue influence is alleged do- borrower does not of itself place the 
jtailed particulars must be given in the lender in a position to dominate his will 
pleadings and parties must be strictly within the meaning of S. 1G, Contract 
confined to that stato of faots. Where Act—see Rani Sunder v. Rani Sham 
particulars of fraud or undue influence Kishan (5) and Barkatunniss a Begam v 
alleged are wholly rejected and evidence Dcbi Bakhsh (6). The period of thirty 
disbelieved and a vague and different kind years referred to by the learned District 
-of fraud or undue influence is held to Judge in his judgment had already ex- 
have been probable on other circuin- pired when the present suit was filed by 
stances and doubts and conjectures, there the plaintiff. No question of clo" is to 
is a substantial error in procedure re- be considered with reference to° this 
suiting 'in a finding not according to period of thirty years in disposing of 
the pleadings and evidence and not this case. 

sustainable in law. As pointed out by Nothing more remains to be decided in 
their Lordships of the Privy Council in this appeal. 

the case of Abdul Husain Zenail Abadin The result is that the appeal is allowed, 
v. Charlc Agneio Turner (i), a charge of the decree of the lower appellate Court is 
fraud must be substantially proved as set aside and that of the Court of first 
laid down and where one kind of fraud is instance restored. The defendant will 
charged another kind of fraud cannot get his costs from the plaintiff in all the 
upon failure of proof be substituted for Courts. 

it. The same rule applies when 'undue N.K. Appeal allowed. 

influence is charged in the plaint. 'Undue (5) [1907] 34 Cal. 150=34 I. A. 9=11 C wjl. 

• influence is a species of fraud: see Syed 249—5 C. L. J. ice (P. cj. 

Mohammad v. Fatteh Mohammad (2). f0) A. I. R. 1927 P. C. 84. 


The plaintiff having failed to make 
out the case of undue influence sot up by 
him in his pleadings the defendant is 
entitled to claim interest at the rate pro¬ 
vided by the deed. In the absence of 
undue influence or unfair dealing no case 
of clog can be put forward merely upon 
jthe ground that a high rate of interest 
,has been stipulated for in the mortgage 
deed—see Saheb Bakhsh Singh v Mo - 
hanimad AH Mohammad Khan (3). As 
pointed out by their Lordships of the 
Privy Council in the case of Ragliunath 
Prasad v. Sarju Prasad (4): 

Under the Indian Contract Act, 1672, S. 1G 
(as amended by Act G of 1899) a party to a con¬ 
tract cannot avoid it on the ground of undue 
influence unless he proves that the other party 
was in a position to dominate his will. It is 
only when it has been so proved tlmt the ques¬ 
tion arises whether that position has been used 
to obtain an unfair advantage, the onus boing 
then on the other party only if the transaction 
appears unconscionable. Thus, although a 
mortgage for ample security provides for ex- 
jeessive and usurious intoresfc, no presumption 
arises that it was induced by unduo influence 
in the absonoe of proof by the mortgagor that 
the mortgagee was in a position to dominato 

his will. 

We should like to note also that an 

(1) [1687] 11 Bom. G20—14 I. A. 111 = 5 Sar. 

*>5 (P. C.). 

(2) [1695] 22 Cal. 324 — 22 I. A. 1 (P. C.). 

(3) [1920J 7 O. U. .1. .P9-5S I. < . 115. 

(1) A. I. K. 192* P. C. CO-3 Pat, 279=51 l.A. 

101 (P. CJ. 
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Pullan, J. 

Bhagican Bakhsh Singh— Plaintiff— 
Appellant. 

v. 

Thakur Din —Defendant—Respondent. 

Second Rent Appeal No. 5 of 1927, 
decided on 13th December 1927, from 
decree of Dist. Judge, Fyzabad, D • 23rd 
October 1926. 

Civil P. C., S. 100 — Scco)id Appeal — Deci m 
sion in lower appellate Court on supposed 
admission by plainti if— Decision can be chal¬ 
lenged in second appeal . 

Where in a suit for rent the finding of the 
lower appellate Court was based on the sup¬ 
posed admission by the plaintiff as regards the 
amount of rent to be paid -by tho defondunt, but 
there was no such admission, Held , the finding 
of tho Court below can be challenged in second 
appeal because the lower Court is deemed to 
bale mado a mistake in law. [P 834 C 1J 

R. D. Sirtha and G. G. Sinha —for Ap¬ 
pellant. 

Haider Husain — for Respondent. 

Judgment. —This is a second appoal 
from an order of tho learned District 
Judge of Fyzabad upholding tho decrco ol 
an Assistant Collector in a suit for arrears 
of rent. The learned District Judge has 
stated in his judgment that tho sole point 
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<or determination in the appeal is : What 
»i3 the annual rental of the land in suit. 
Now if this were so it would appear 
•prima facie that this is a pure question 
of fact which cannot be challenged in 
'Second appeal. But a perusal of the 
judgment of the learned District Judge 
-shows that it is not the case. No doubt, 
the question before the Court was whe¬ 
ther the rent of this holding was Rs. 105 
as settled in a lease of the year 1866 
.granted by the taluqdar or Rs. 193-8*0 
as entered in the revenue papers from 
-the year 1898 to the present, time, but 
*the decision of the Court below did 
not turn on the evidence as to whe- 
•her the defendant was holding on the 
lease of 1866 or the alleged agreement of 
1898, but on the view taken by the 
learned Judge as to the effect of certain 
proceedings which were conducted simul¬ 
taneously with this suit in the revenue 
Courts. The learned Judge held, fol¬ 
lowing the Assistant Collector, that the 
present plaintiff had made an admission 
in the parallel suit that the rent of the 
holding was Rs. 105 and the judgment of 
the Court below contains the following 
■conclusions: ° 


As the evidence on the record stands at pres 
ent I am bound to hold upon the admission c 
the parues themselves in the ejectment sui 

Rs^lOsVo 111 ° f tbQ h ° lding U Rs * 103 and nc 


If it can be shown in appeal that there 
was no such admission it appears to me 
that the finding of the Court below can 
be challenged in second appeal because the 
learned lower Court has made a mistake 
in law. I cannot find in any part of the 

judgment that the Court has considered 
the comparative value of the evidence 
given by the parties as apart from this 
so-called admission. 


This case has a long history. On 13bl 
November 1922 tho present plaintiff a' 
taluqdar issued a notice of ejectment ot 
the defendant describing him as a theka 

N ° 1 am ° unt root is stated in th, 
notice and this was not necessary a3 n , 

’Court-fee is charged on suoh „ „ .. 
On the 9th December 192 ■ the V 0e 

dant filed a suit to contest the notfw®!! 
•ejectment in which ho stated fh„Hi 
rent as stated in tho village n „_ h 1 th 
Rs. 193-8-0 and ho paid CW-f! ^ 
amount, hut he added that ho ^ ° n k la 
ter of fact, only pa fa > ^ 

shankalapdar under m , as 1 

■On 3rd February igoq fu lea3 ° of 186 C 

> the present sui 


L 


was filed in which the plaintiff claimed 
that the rent was Rs. 193-8-0 and that 
he had been paid for the year 1329 Fasli 
Rs. 145 and nothing for the half-year 
of 1330 Fasli. He sued,, therefore, 
after including a small sum of interest, 

Rs. 149-1-0. On 14th May 1923 the 
tenant’s suit to contest notice of eject¬ 
ment was dismissed by the Assistant 
Collector who held that he was not a 
shankalapdar holding under a patta, but 
that he was holding under the new lease 

of 1898. On 17th May 1923, the defen¬ 
dant filed his written statement in the 
present suit in which he did not admit 
any payment, but stated that he was a 
shankalapdar and prepared to pay rent for 
a year and a half at Rs. 105 per annum 
and thus was virtually ready to pay the 
whole amount sued for. This suit was 
decreed on 9th June 1923. After this 
both cases went on appeal. The present 
suit was remanded by the District Judge 
on application made by the plaintiff and 
it remained pending until July 1926 
owing to the proceedings in the suit to 
contest notice of ejectment. The rev¬ 
enue Courts held conflicting views as to 
that case. The Commissioner allowed 
the appeal on the ground that it was a 
case in which no notice of ejectment 
could be given. The two members of 
the Board of Revenue wrote conflicting 
judgments, but ultimately took up the 
ciso again on review and remanded it to 

tho Assistant Collector for further deoi' 
sion. 

The Assistant Collector took tho 
view of the Commissioner, and without 

waiting for a final decision by the Board 
of Revenue proceeded to decide the pres¬ 
ent suit on the basis of his finding which 
was that the defendant was a shankalap" 
dar holding on a patta of the year 1866. 
Subsequently the Board of Revenue 
reversed the decision of the Commis¬ 
sioner in the suit to contest notice of 
ejectment and restored the order of the 
Assistant Collector of 14th May 1923. 
There is, therefore, a final finding of the 
revenue Courts that the defendant is 
not a shankalapdar but a thekadar and 
that he holds in virtue of an agreement 
of the year 1898. This means that ‘he 
was liable to ejectment and that ho was 
holding in the manner stated by the 
taluqdar and not in tho manner stated 
by himself. Tho valuation of tho suit 
givon in tho decree of tho Board of 
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Revenue is Rs. 193 and this indicates 
that the Board of Revenue at least held 
that the rent of the holding was Rs. 193 
or to be more accurate Rs. 193-S-O a 9 
alleged by the present plaintiff. In this 
-connexion it is worthy of notice that the 
defendant himself made an application 
for the stay of proceedings *in this case 
on 12th July 1924, on the ground that 
the Board of Revenue would decide the 
status of the parties and the amount of 
rent. 

The first error made by the Courts be¬ 
low was a very serious mistake made by 
the Assistant Collector in his judgment. 
He stated : 

Plaintiff has also filed certified copy of 
judgment and decree, Exs. 1 and 2, which 
show that the plaintiff issued notice of 
ejectment giving rent as Rs. 105 only, that is 
in 1922 A. D. This shows that the plaintiff 
did not sue on a rent of Rs. 195 or Rs. 193-S-O, 
•but on the rent of Rs. 105 only. 

As a matter of fact the notice of eject¬ 
ment shows no amount of rent and this 
passage is entirely incorrect. In appeal 
the learned District Judge appears to 
have seen that it was not the plaintiff 
who stated that the rent was Rs 105, 
but the defendant who had filed the suit 
to contest notice of ejectment. The 
learned Judge, however, took the curious 
view that the plaintiff in some manner 
admitted this plea. He also blames him 
for not making an objection in the rev¬ 
enue Court and pointing out that the 
tenant was defrauding Government in 
the matter of Court-feo9. I find that 
the Court-fee were correctly assessed on 
the valuation of Rs 193 and no such 
objection could have been taken by the 
present plaintiff-appellant. The only 
point that may be held to bo in favour 
of the view taken by the learned Judge 
is that in his written statement in the 
suit to contest notico of ejeement the 
present plaintiff did not dearly moot 
the allegation of the tenant that ho 
was paying a rent of Rs 105 a year. 
This statement is contained in para 10 
of the plaint and in para. 10 of the 
written statement the present plaintiff 
only stated that ho had no objection on 
the 6coro of Court-foes. It is true that 
every allegation in a plaint should bo 
met by the defendant, but in this caso 
the amount of root was not actually a 
matter of any importance. The taluq* 
dar pleaded in that case, in reply to the 
allegation in tho plaint, that the present 
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defendant was not a shankalapdar, but 
that on the contrary ho was a thekadar. 
The pleadings in the 'revenue Courts are 
frequently meagre and that is the case 
in the suit in question. But it is evi¬ 
dent that not .only in the first Court 
which gave a ’definite finding that the 
present defendant was not a shankalap¬ 
dar under the patta, but was holding 
under the lease of 1898, but in subse° 
quent proceedings which lasted for over 
three years, this matter was always in 
issue and the present plaintiff has al¬ 
ways 9toutly denied the defendant’s plea 
that he is a shankalapdar under the patta 
of 1866 and as stoutly asserted that he 
was a thekadar under the kabuliyat of 
the year 1898 on a rent of Rs. 193-8-0. 

I may remark that the rent stated in 
the kabuliyat which is before me is 
Rs. 195, but it appears that the amount 
was reduced for some unknown reason and 
has always been recorded as Rs. 193-8-0 
in the revenue papers and it is on 
this account that the plaintiff stated the 
rent to be Rs 193-8*0 in his plaint. 

I have shown, therefore, that there 
was no admission on behalf of the plain¬ 
tiff that this rent wa9 Rs. 105 and I am 
of opinion that but for this finding of 
the lower Courts their decision would 
not have been that which is before me on 
appeal. The lower appellate Court 
mentions the kabuliyat of 1898 and he 
also mentions the patta of 1866. He 
gives no opinion as to tho valuo of either 
document, but after mentioning tho kab¬ 
uliyat without comment he says *’ the 
judgment and decree of 1922 A. D. are 
binding on tho parties,” and it is on this 
account and the supposed admission of * 
the plaintiff that ho has upheld tho view 
taken by tho first Court which is based 
on an entirely erroneous finding that the 
plaintiff actually issued a notico of oject- 
ment in which he gave tho rent as 
Rs. 105. 

It has been urged on behalf of tho res¬ 
pondent that my proper course now 
would be to remand this caso to the 
Court of tho learned District Judge to 
obtain the missing finding on tho facts, 
but I do not think such a course is neces¬ 
sary. All the facts are before me and I 
find that tho final Court of appeal on 
tho rovonuo side has decided that tho 
defendant held on an agreement of 1898 
and not on a provious patta of 18G6. As 
tho dofondunt himself urged in tho lower 
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Court it was the Board who would decide 
the status of the parties and the amount 
of rent and I have no doubt that the 
decision of the Board of Revenue on such 
a point should ordinarily be accepted in 
the civil Court. Once the document of 
1898 has been preferred to the document 
of 1866 there is no evidence on which 
to hold that the defendant pays a rent 
of Ks. 105. The revenue papers are 
entirely against him and the receipts 
which he produced in the first Court 
have not been accepted in evidence. The 
defendant did not even admit the pay¬ 
ment which he is alleged by the plaintiff 
to have made and I doubt whether the 
lower Courts were justified on the plead¬ 
ings in passing a decree for only Rs. 12. 
But be this as it may, I have no doubt that 
the rent is-establishod to bo Rs. 193-8-0 
and as the defendant never asserted that 
he paid more than the amount credited 
to him by the plaintiff, he is clearly 
bound to pay the whole amount for 
which the suit was brought. I, therefore, 
allow this appeal with costs, set aside 
the decrees of the Courts below and order 
that a decree be passed in favour of the 
plaintiff for Rs. 144-1-0 plus costs with 
future interest at 6 per cent, per annum 

as the appellant did not appeal for the 

full amount duo. 

S J * Appeal allowed. 
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Stuart, C. J., and Ra/.a, J. 

Shyam Manohar and another— Defen¬ 
dants—Appellants. 


Plaintiff 


v. 

llcni Maiho and another — 

and Defendant— Respondents. 

Second Appeal No. 366 of 1927 De¬ 
cided on 23rd February 1928, from de¬ 
cree of Sub-Judge, Unao, D - 03 . 

August 1927. ’ ^ ld 

Landlord and Tenant —Vn*-/™ * 

land cannot assert aoainst //,? Vlua f l 

whom he has ejected his own want 'oj titlT* 
Evidence Act, S. 11G. . °* lxtlc 

IQUilfidir who iRnrf j | 1 

Plots cannot assert against 8 *the muafl 
whom ho has ejected his nw.o ° mort Sagce, 

The case might be different if the^a 

had expressly enacted that in no • lc61slatUro 

“uSi” “sr 

7'» Apneltau. lP 3S “ 0 21 

Bad in Krishna (or Respondents, 
lants are*tho ^ ll ' 3 defendaut s-appel- 

tho representatives-in-interest 


of fche original holders of two maul? 
plots, Nos. 274 and 2S5. No. 274 is now 
represented by No. 306 and No 285 is now 
represented by No. 337. Their predeces- 
sors-in-interest mortgaged these two plots 
with possession to the predecessors-in-in* 
teresfc of the plaintiff-respondent. It 
has been found as a fact that the mort¬ 
gagees lost possession after 4th Septem¬ 
ber 1924. They instituted the suit for 
possession in March 1926. This suit was 
clearly not time barred. We need not 
go into any question of acknowledgment 
or the like as the suit was brought 
within 12 years. The lower appellate 
Court has decided in favour of the plain¬ 
tiff-respondent and awarded them pos¬ 
session over the plots from which he 
finds that the defendants-appellants have 
ejected them. His decision is contested 
on the ground that the suit was barred 

by 

limitation and on the ground that the 

mortgage of muafi plots was 
void ab initio. We have already deter¬ 
mined on the first point that the suit is 
not barred by limitation. 

In respect of the second point we know 
of no decision in the Judicial Commis¬ 
sioner s Court or this Court which has 
ever laid the proposition that a muafidar 
who has mortgaged his muafi plots can 
•assert against the mortgagee whom, he 
has ejected, his own want of title. The 
case here is that the mortgagors, after 
ejecting the mortgagees are putting for" 
ward an alleged defect in the title to 
justify their action. The position is an 

impossible position It is true that the 

remedy of the superior proprietor re¬ 
mains, whatever the muafidar may have 
chosen to do by way of transfer. In this 
particular case the superior proprietors 
have no remedy in respect of No. 337 a 3 
they have subsequently admitted that 
the former muafidars had under-propri' 
otary rights in the same. But as between 
the muafidars and their mortgagees such 
a plea, as is assertei by the appellants in 
this suit, cannot be accepted. The case 
might be different if the legislature bad 
expressly enacted that .in no circum 
stance would a transfer of muafi land b- 
recognized, but the legislature has made 
no enactment of this character in res* 
poet to muafi land in Oudh. For the 
above reasons this appeal fails and is 
dismissed with osts. 

N.K. Appeal dismissed . 
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Stuart, C. J., and Raza, J. 

ML Ruqaya Bibi —Judgment-debtor— 
Appellant. 

v. 

Pray Tewrai — Decree-holder — Res¬ 
pondent. 

Execution of Decree Appeal No. Go of 
1927, Decided on 2nd March 1923, from 
decree of Sub-Judge, Gouda, D - 5th 
December 1927. 

(а) Limitation Act , Art, 182 (5) — Words “ ap¬ 
plication in accordance, with law to the. proper 
Court for execution '* do not refer to anything 
more than what they state. 

In placing a construction on the words of 
Art. 18*2, a Court should look at the words 
themselves and nothing else and not endeav¬ 
our to introduce extraneous considerations. 
The words “ application in accordance with 
law to the proper Court in execution” do not 
refer to anything more than what they state. 

[P 338 C 1] 

(б) Limitation Act , Art. 182 (5) — The cir¬ 
cumstance that a min does not really wish to 
obtain the execution for which he has ashed is 
not a mala fide act which renders an ap¬ 
plication made in accordance with law un¬ 
lawful. 

Litigants in the proceedings must act in good 
faith, but it is nowhere laid down that a man 
acts in bad faith if he in his heart is not 
really anxious to secure the remedy to which 
he is entitled under the law and for which he 
has applied. Malatides may stand in the way 
of a litigant being granted relief, but the cir¬ 
cumstance that a man does not really wish to 
obtain the execution for which ho has asked, 
is not an act of bad faith which would render 
an application made by an applicant, who did 
not really wish the rolief sought, an applica¬ 
tion which is not in accordance with law : 

A. I. It. 192G All. 95, Appr. [P 338 C 2j 

Nainiullah for Ryder Huseiti — for 
Appellant. 

H. D. Chandra —for Respondent. 

Judgment —These two appeals will 
bo decided by the same judgment. Two 
decroes on the basis of separate deeds of 
mortgage wore obtained by Prag Tiwari 
against Mt. Ruqqaya Bibi. One was 
obtained on 5th May 1922 and the other 
was obtained on 16th May 1922. Decrees 
absolute for the sale of the mortgaged 
property concerned wero passed on 6th 
April 1923. On V6th January 1924, tho 
decreo-holdor applied for the sale of tho 
mortgaged property under both decrees 
His applications wore not supported and 
wero dismissed for default on 23th Feb¬ 
ruary 1924. Tho applications with 
which wo are concornod wero made by 
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him on 15th January 1927. They have 
been allowed by the Court of execution 
An argument was taken before the Court 
of execution that the applications were 
tune barred. Tlmt argument was repel¬ 
led It is raised again before us. 

The question for our decision is a very 
simple one. Wore tho applications for 
execution made on 26th January 1924, 
applications made in accordance with 
law to the proper Court for execution •> 
It is not a question of taking a step-in- 
aid of execution for these were applica¬ 
tions for the actual execution of the 
decrees. Wo are asked to hold that tho 
present applications are not within limi¬ 
tation on the ground that on the facts 
the decree-holder, when I 10 presented the 
applications of 26th January 1924, had 
uo intention of executing the decrees at 
the timo, but that be merely wished to 
gain an extension of the period within 
which ho might wish to ex-ecute the 
decrees. The reply on the merits which 
was accepted by the Court below was 

that the decree-holder bad very little, if 

anything, to gain by not executing the 
decrees at the time, that as a matter of 
fact he wished to execute them and that 
ho was restrained from so executing by 
the fact that before he could proceed 
with thoso applications, he was placed 
under trial in a criminal Court on a 
charge of which he was subsequently 
convicted. We find that the judgment- 
debtor-appellant has been unable to sup¬ 
port on tho merits her ploa that these 
applications wore not honest and genuine 
applications and wo agree with the find¬ 
ing of the Court below that they were 
honest and genuine applications and that 
decision disposes of the matter. 

But wo have been referred to a recent 
decision of a Hooch of the Allahabad 
High Court in Sheo Prasad v. Naraini 
Bai (1) and considor we should express 
an opinion on tho principles enunciated 
therein. The learned Judges, who com¬ 
posed that Bench laid down tho princi¬ 
ples that a Court should take into con¬ 
sideration, before it decided, whether an 
application was in accordance with law, 
the question as to whether the applica¬ 
tion was made in good faith to socuro 
execution or to tako a stop-in-aid of 
execution, and was not merely colour- 
ablo with a view to give a fresh starting 
point for tho neriod of limitation, and 
(1) A. I. R. 192(3 All. 96*= la Ail. itic. ” 
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that if the Court found that such an 
application was not made in good faith 
to secure execution or to take a step-in- 
aid of execution and was colourable with 
a view to give a fresh starting point for 
the period of limitation, it should hold 
that it was not an application made in 
accordance with law. We are unable to 
agree with these views as we do not find 
that there is any justification in reading 
into the words of Art. 182 (5), Sch. 1 
Act 9 of 1908, the restrictions which the 
learned Judges considered should be ap¬ 
plied. We have already decided how 
the words of the clause should be con¬ 
strued in a decision in Ram Lai v. 
Udit Narain Singh (2). That decision 
was not upon this point, but we consider 
that the principles which were applied 
thero should be applied here. We are, 
therefore, of opinion that in placing a 
construction on the words of this section 
'a Court should look at the words them¬ 
selves and nothing else and not endeavour 
to introduce extraneous considerations. 


It is to be remembered that Art. 18 
imposes restrictions upon the rights of 
decree-holder to obtain the remed 
awarded to him by the decree. On th 
face of it such restrictions can only b 
jastified by general policy. Ordinaril 
when a Court has awarded a man a cei 
tain remedy that remedy should b 
granted to him. His procedure in ot 
taining that remedy may be and shoui 
be regulated in a manner conducive t 
the interests of the general public an 
the interests of the judgment-debto 
The person who is to provide the remed 
should be safeguarded. The nature c 
those safeguards presumably win \- 
found in the enactment itself and nc 
where else Wo are ^unable to undei 
stand that the words “ application in ac 
cordance with law to the proper Court fc 
execution” can be hold to refer to an^ 
thing more than what they state. I 
this case, the decree-holder certainl 
made the applications. Ho made thei 
to the proper Court. Ho mado them fc 
execution of the decrees. The applies 
tions were in proper form and demande 
the remedy to which ho was ontitlo( 
We fail to understand why the Com 
should examine the decree-holder’s min 

to know whether he really wished in h 
heart to obtam the satiafaotion for whic 


( 2 ) A. i. R. 1927 Ocrlfc 1 <4 — 0 
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he asked or whether he did not so wish. 
All the authorities of their Lordships of 
the Judicial Committee which have been 
quoted in the decision to which reference 
is made by the learned Judges who de* 
cided Sheo Prasad v. Naraini Bibi (l) 
are to the effect that litigants in the 
proceedings must act in good faith, but 
it is nowhere laid down that a man acts 1 
in bad faith if he in his heart is not 
really anxious to secure the remedy to 
which he is entitled under the law and 
for which he has applied. Malafides 
may stand in the way of a litigant being; 
granted relief, but we are not convinced 
that the circumstance that a man does, 
not really wLh to obtain the execution 
for which he has asked, is an act of bad 
faith which would reader an application 
mado by an applicant, who did not really 
wish the relief sought, an application 
which is not in accordance with law. 
bor the above reasons we dismiss these 
appeals with costs. 

N.K. Appeal dismissed . 
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Raza and Nanavutty, JJ. 

Ram Lall —Defendant—Appellant. 

v. 

^lt. Jawala and others —Plaintiffs -- 
Respondents. 

Second Appeal No. 2L5 of 1927, D 0 ‘ 
cided on 10th April 1928, against decree 

of Sub-Judge, Unao, D/- 24th Feb. 1927. 

& Hindu Widows Remarriage Act (13 °f 
18t6), S. 2 — Widow permitted by custom U) r« ' 
marry — She does not forfeit property inherited 
from her first husband — Hindu Law — Widow . 

Hindu Widows Romirriagc Act is inappL- 
cable iu the case of a widow who is permitted 
by tho custom of her casto to remarry *and she 
does not forfoit tho property inherited by her 
from her first husband. 81 .4//. 1G1 ; 32 All- 
489 ; A.l.ll. 1921 Oudh 238; Rcl. on. [P 339 C 2] 

A loti Lai Saksena —for Appellant. 

M. A. Khan —for Respondent 1. 

Judgment —This is an appeal from 
a docroo of tho Subordinate Judge, Unao, 
dated 24th February 1927, affirming a 
decree of Munsif, Purwa at Unao, dated 
22nd May 1926. 

The facts of tho case so far as it i=> 
necessary to state them for the purpose 
of disposing of this appeal areas follows. 

One Gokul Thathera was owner of the 
property in suit. He died taoro than 
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Ram Lall 

>12 years ago and was succeeded by his 
widow Mfc. Jwala. Sometime after the 

•death of her husband Gokul, Mb. Jwala 

married Sheo Narain, the cousin of 
Gokul and thus Sheo Narain began to 
live with her in the house occupied by 
het. She was permitted by the custom 
of her caste to remarry. It was thus a 
valid marriage. Ram Lai, defendant 1, 
holds a deoree against Sheo Naraiu, de¬ 
fendant 2. In execution of that decree 
ho attached the property of Gokul men¬ 
tioned above The property was sold 
and purchased by Jagannatb defendant 
3 at the auction sale. Alt. Jwala (plain - 
bitl) tiled an objection under 0. 21, R 58, 
Civil P. C. but the objection was dis¬ 
allowed. She then brought the present 
suit tor declaration of her right to the 
property against Ram Lai and Jagan- 
nath. Sheo Narain was also impleaded 
as a defendant in this suit. 

Sheo Narain and Jagannatb (defen¬ 
dants 2 and 3J admitted the claim. The 
suit was resisted by Ram Lai (defendant 

1) . His sole defence was that under 
S. 2, Act 15 of 1856 Alt. Jwala on her 
remarriage lost her right to the property 
in suit aud thus Sheo Narain (defendant 

2) became entitled to the property as a 
reversionary heir of Gokul deceased. 

Ram Lai’s defence was rejected by the 
learned Alunsif. He wont in appeil to 
the learned Subordinate Judge of Unao, 
who upheld the decision of the learned 
Mun9if. Ho has now come to this Court 
; in second appeal. 

The only point for determination in 
• this appeal is whether under Act 15 of 
1856, Mt. Jwala has by marrying again 
forfeited her interest in the property 
loft by her first husband. Wo are of 
opinion that Mt. Jwala’s second marri¬ 
age has not the result of divesting her 
of the property of hor first husband. 

Tho whole point is this: Do the pro¬ 
visions of Hindu Widows* Remarriage 
Aot, 15 of 1856, apply to the case of a 
remarriage whoro such romarriago i3 al¬ 
lowed by tho custom of tho caste. If 
they do, a widow by romarriage forfeits 
all interest in hor husband's property. 

Tf thoy do not, she docs not forfeit hor 
rights. There is a conflict of authorities 
on this point. Tho Allahabad High 
Court holds that whoro tho rules of hor 
casto rucogni/,o tho right of a Hindu 
widow to remarry, a second marriage has 
not tho result of diverting her cf the 
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property of her lirut husband— 3 eo 
6 ajadharv^ Kaunsilla (l); Mulla v . p a r- 

hafc «l T f f °; h °y High Gourts hold 
that she forfeits her interest in her 

husband s estate by remarriage. The 
following observations were made in the 
OM ofJtnaowavIin v. Imlrani (3) de¬ 
cided by a Bench of the late Court of 
the Judicml Commissioner of Oudh i„ 

The provisions of Aot 15 of H5G do not 
govern this case The remarriage a monc 
Muraos is recogm^ed by the custom of thf 
brotherhood and 1S not validated by statute 
Defendant I, therefore, does not suffer from the 
incapacity enjoined by S. 2 of the Aot. in Goja- 
dhar v. Kaunsilla (1) Banerji, J. laid down 
after an examination of the case-Jaw on tbl 
subject, that the Aot was inapplicable to the 
caboof a widow woo was permitted by the 
custom or h.*r caste to remarry aud that qVw* 

doos not forfeit the property inherited by her 

from her former husband. Tho same view was 
expressed by a learned Judge of this Court in 
Narpalv.-TanaUa (4) whore tho case-law on 
-he subject is collected and discussed. 

( he provisions of the Aot of 185G oan bo the 

only bar to a Hindu widow continuing in nos- 

sossiou after remarriage because oven if her 
romarriage be not valid, hor unohastity will 
not deprive her of the estate wbiok has vested 
m her for life (Mayne, para. 555). U is ad¬ 
mitted that defendant I remarried a year 
aftor she had been in possession of her first 
husband s property. The plaintiff’s claim for 
possession must therefore, fail. 

According to these rulings, not only is 
Aot 15 of 1856 inapplicable in the case 
of a widow who is permitted by the 
custom of her oasto to remarry, but shei 
does not forfeit the proporty inherited 
by hor from her first husband We sS 

no sufficient reason to doubt tho sound¬ 
ness of theso decisions. Wo do not think 
it proper that the law on this point 
which has been prevailing 
yoars in tho Unitod Provinces 
unsettled. 

Wo think no case has been UUL 

to disturb tho judgmout of tho loarnod 
Subordinate Judge We dismiss tho ap¬ 
peal with oosts. The docroo of tho lower 

appellate Court is confirmed in all re- 
spoefcs. 


all theso 
should be 

made out 
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Appeal dismissed. 


(1) [1909] 31 All. 101=1 I. 0. 701=0 A. L J 
107. 

(2) [1010] 32 All. 489=6 I. 0. 110=7 A. L J 

417. * ’ 

(J) A. i. R. 1021 Oudh 231=21 O. (1, 297 
11) A. J. R. 1921 Oudh J W-M (). (1 J J. 


